SOVEREIGNTY AND HUMAN RIGHTS:
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Can sovereignty be preserved in the face of human rights?
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“There are no magic answers, no miraculous methods to overcome the problems we face, just the familiar ones: honest search for understanding, education, organization, action that raises the cost of state violence for its perpetrators or that lays the basis for institutional change -- and the kind of commitment that will persist despite the temptations of disillusionment, despite many failures and only limited successes, inspired by the hope of a brighter future"
 -- Noam Chomsky
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 I.        INTRODUCTION

The 20th Century witnessed a substantial growth in international human rights regimes.  These regimes vary by participation of state and non-state actors, the group of rights they attempt to protect and their effectiveness.  They can take the global form of the Universal Declaration of Human Rights by the UN or a regional arrangement such as the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) or the Inter-American Convention on Human Rights.  Regardless of their differences, the majority of the international community still views these regimes and international law pertaining to human rights as measures which erode the sovereignty of the nation-state. 

The debate surrounding human rights and sovereignty is focused on a perceived trade off: to achieve effective universal human rights, states must concede their sovereignty. While this perception is widespread it is not entirely accurate.  Depending on the definition of sovereignty, the pursuit of human rights can actually reinforce the power of the nation-state in a time where that power is constantly being challenged.  With increased interdependence between states, the benefits of cooperation far outweigh the costs of a slight loss in sovereignty.  Therefore, a level of sovereignty and human rights can coexist peacefully, however this requires the continued cooperation of nation-states and the active involvement of the United Nations (UN).

II.        HUMAN RIGHTS


The development in human rights instruments and treaties can be attributed to the expanding definition of human rights, the growth of globalization and the rise in international organizations.  The main conception of human rights is largely focused on political and civil rights.  However, within the last fifty years, the definition of human rights widened considerably.  According to the UN, human rights are “the rights of political choice and association, of opinion and expression, and of culture; the freedom from fear and from all forms of discrimination and prejudice; freedom from want and the right to employment and well being and, collectively, to development.” 
 This definition covers political and civil rights, economic and social rights and the right to development.  In the literature on human rights, these three sets are often referred to as the generations of human rights
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TABLE 1:  

The Generations Approach to Human Rights

Generation
Rights
Legal Basis
Role of State and/or the International Community

1st
Political & Civil

· right to life

· right to liberty

· right to freedom of speech

· right to freedom of movement
UN: ICCPR

(International Covenant on Civil & Political Rights)

- Effective in 1976
Requires state to abstain from interfering with citizens’ rights.

2nd
Economic, Social and Cultural

· right to education

· right to work

· right to health
UN: ICESCR

(International Covenant on Economic, Social & Cultural Rights)

- Effective in 1976
Requires the state to play an active role in ensuring that these rights are implemented.

3rd
Development

· right to self-determination

· right to national 

·  international peace

· right to development 

· right to equal enjoyment of the common heritage of mankind
UN: Declaration on the Right to Development

- Passed by GA December 4, 1986
Requires the state and the international community to play an active role in the welfare of the world’s citizens.

Source: U.O Umozurike
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The development of human rights appears to be concise and easily understood when presented in this simple generational format as shown in Table 1. Each level of human rights pertains to either the individual or a collective group and requires a different role for the state or international community.  The debate over human rights and sovereignty is due to the interaction of these rights with the state and the international community.  To understand this debate we must first examine the current perception of sovereignty in the international community.  

III.      SOVEREIGNTY

The modern idea of sovereignty can be traced to the Treaty of Westphalia in 1648, which established the nation-state as the foundation of the international system.  Since this time, states derived there power from the view that they are truly sovereign, that is, that no other states can territorially or politically dictate what occurs within their borders.  “The doctrine of state sovereignty implies a double claim of autonomy in foreign affairs and exclusive competence in internal affairs.”
 The formation of the UN and the Universal Declaration of Human Rights changed the fundamental nature of the international system.  The UN Charter “penetrated national frontiers and the veil of sovereignty.”
  Though the UN’s foundation is based on the sovereignty of its member states, each movement towards an international treaty or regime is viewed as an attack on that sovereignty.  Nowhere is this more evident than in the field of human rights.  

The UN Declaration on Human Rights “subverted the rules of the Westphalian System of international relations in which sovereign states were the only actors by conferring upon the human person the status of a subject of law beyond domestic jurisdiction.” 
 After the Declaration, states could no longer claim that what happened to its citizens was of no concern to the international community.  Once a matter becomes part of an international treaty, the sovereignty of a nation or domestic jurisdiction cease to be valid claims.  Most importantly, people were no longer citizens of one state, they were citizens of the international community and had rights in this community. To states, this reduced the control they had over their own government, policies and citizens.  The primary responsibility of the rights of a states’ citizens were no longer in the hands of that state.  States have compromised their sovereignty by consenting “to a broad range of international agreements on human rights that, certainly in the times of legal theory, have greatly restricted state sovereignty.” 
 


The formation of the UN and the adoption of the Declaration on Human Rights have obviously restricted the sovereignty of member nations of the UN.  However, certain levels, or generations, of the human rights restrict the sovereignty of a nation-state more than other rights.  The erosion of sovereignty can be seen through the debate over the ICCPR and the ICESCR and the Right to Development.
The Emphasis on Political and Civil Rights At 

The Expense of Economic, Social and Cultural Rights

The First Generation: Political and civil rights have dominated the discussion of human rights since the UN Declaration of Human Rights in 1948. The domination of political rights over economic rights can be explained by the structure of the UN and the power exercised by the majority within the organization at the time of its founding.  Civil and political liberties have their basis in Western thought dating back to the enlightenment, the American Declaration of Independence and the French Revolution.
  The founding nations of the UN were primarily liberal western democracies whose governments were established on these ideals.  This generation represents the individual’s rights against the state and requires the restraint of the state, so as not to interfere with the basic rights of any human.  Therefore, these rights can be considered, to a degree, free of cost from a state perspective.  No state “has really any excuse for not granting them, precisely because this requires mere abstention.”
 

The Second Generation: Economic and social rights, which were primarily supported by the developing world, requires a more activist role of the state. To fulfill these rights, states must take effective measures and participate in active planning. “These require foresight, planning and considerable expenditure and exertion” on the part of governments.
 In addition, while political and civil rights focus on the individual, the second generation speaks of the collective nature of society.  Developing countries could understand and align themselves more with a set of rights that were based on the collective economic good than with principles based on Western ideals and culture. The developing world was not opposed to the first generation of rights, yet they felt that the second generation was a prerequisite to the obtainment of the first. “One needs a floor providing for basic human needs before one can begin to talk about freedom from the state or freedom to participate in the state.”
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The Debate: The debate surrounding these two areas of human rights began with the drafting of the two UN Covenants.  Western states, led by the United States, were opposed to the combination of these two rights in one document.  To the West, where political and civil rights require little action by the state, “economic and social rights constitute a claim upon the state, a demand that it provide and guarantee the means for achieving the individual happiness and well being.”
  The West also saw the adoption of economic and social rights as a long-term goal, which would take a considerable amount of resources and time, while the implementation of political and civil rights could be immediate.  Opponents of the division felt that “human rights could not be so simply divided, nor could they be compared and classified according to their respective value.” 
 Developing nations and socialist states voiced their objections to the split in the General Assembly, again referring to the different ideals of the North and the South, this time on a market level.  They believed that the West hoped to keep political and civil rights dominant to “perpetuate obvious inequalities” between the developed and developing worlds.
  Both sets of rights were eventually adopted and incorporated into two separate documents, which is evidence of the power of the West.  Though the UN maintained that the separate covenants were on equal footing, there continues to be uncertainty about the balanced standing of the two sets of rights.

Human Rights and Sovereignty: The difference between the two sets of rights and their respective support and opposition ultimately leads to the issue of sovereignty.  While political and civil rights were subjected to international law, they could be maintained within your own borders.  If your state adhered to the Covenant, there would be no international involvement.  However, “the extent to which the rights of this second generation are enjoyed is determined by a combination of internal and external factors.”
 Therefore, the adoption of economic rights made international involvement in a country’s economic and social issues not only a real possibility but also a necessity.  The combination of political and civil rights with economic and social rights was “questioned by others [the West] that feared how influence might be used.”
   

The greater emphasis given to political and civil rights can largely be attributed to the required level of international involvement and the negative effects of economic rights on sovereignty.  The developed world was not, and still is not, prepared to accept responsibility for the pursuit of economic, social and cultural rights in the developing countries. By not accepting economic rights as a legal human right, the developed world has been able to ignore the calls for the free flow of people and fair trade practices for the developing world.  The advent of liberalized trade, through NAFTA and the WTO, should be accompanied by liberal immigration policies.  However, the developed world continues to find arguments against these economic rights. 

Though Western states may have assumed that the exclusion of economic rights from the discussion would prevent the erosion of state sovereignty, it has not been the case.  With the absence of economic rights, political human rights are the major force behind the erosion of state sovereignty. An example of the evolution of political rights and their negative effects on sovereignty in the current international system is the International Criminal Court. The ICC was proposed to be a “permanent court with the power to investigate and bring to justice individuals who commit the most serious crimes of concern to the international community, such as genocide, war crimes, and crimes against humanity.” 
  Though the ICC will only take action when national criminal justice institutions are unwilling or unable to act, the Court is viewed by many as an infringement upon state sovereignty.  American arguments against ratification of the ICC include:

· The international court would not have an acceptable constitutional base.

· Without final authority resting with the Security Council, US interests would not be served:

· Allowing the court to charge and prosecute American citizens, especially its soldiers, sailors and airmen would result in a severe risk to the US and the international community:

· Regarding the possible prosecution of members of the American military, the US felt that the “court places at risk those who shoulder the responsibility for international peace and security” 

To the United States, the representation of political and civil human rights, which it traditionally supported, in an International Criminal Court would erode its sovereignty.  Providing global human rights and instruments to address violations of these rights at the international level negatively effects state sovereignty and therefore, political human rights continue to face many challenges within the international community. 
The Right to Development
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Human Rights and Development: The struggle for the right to development was partly due to the perceived inconsistency of the Western demand for political human rights without acknowledging the required need of economic and social development.  In the late 1970s, the developing world became dissatisfied with attempts to develop economically while still in a state of economic dependency and with little positive help from developed countries and international organizations. This led the developing world to call for a New International Economic Order (NIEO).  These demands focused on economic sovereignty through different trade and foreign aid practices and through greater participation in the international community. The right to development took on a wide array of issues, which immediately frightened the developed world.  The right to development “comprises both individual components, consisting of human development in regard to economic, social and cultural rights and collective components consisting of the right to self-determination, the principle of popular participation and the right to natural wealth and resources."
  This idea effectively combined all of the human rights issues that the West had sought to keep separate and suppressed since the formation of the UN.

 Development & Sovereignty: Central to the West’s opposition to the right to development was its view of development as an additional pressure on the sovereignty of the nation-state. “Development is affected by an intricate combination of internal and external factors that require remedial actions both at home and abroad, with the cooperation of the international community.”
 An additional argument surrounding the right to development was whether it had a legal or a moral basis.  To the West, development was seen as a moral issue while developing states renewed their opposition to the separation of economic issue from human rights.  The developing states contended that this was a legal right, just as civil and political rights had a legal basis. The Right to Development effectively raised the same issues for the developed world that economic, social and cultural rights did.  While the UN attempts to incorporate the right to development into the universal norm of human rights, the West continues to block certain aspects based on the perceived loss of sovereignty.

IV. THE UNITED NATIONS

A Champion of Human Rights or a Force Eroding Sovereignty?
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Since its formation, the UN has attempted to influence the emerging human rights field in a positive manner.  The inclusion of human rights in the UN Charter was an important step in the institutionalization of human rights and in the development of a normative role for these rights in the international community. The UN Charter “ushered in a world wide movement in which states, intergovernmental, and non-governmental organizations are the principle players in an ongoing struggle over the role the international community should play in promoting and protecting human rights.”
 By placing human rights at the forefront of international politics, the UN has contributed greatly to the rise in international law, treaties and regimes associated with human rights.

[image: image10.png]



TABLE 2:

Major UN Developments in the Human Rights Field

Development
Year
Description
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Universal Declaration on Human Rights
1948
· First detailed description of the rights and freedoms of every individual.

International Conference on Human Rights – Tehran
1968
· Reaffirmed link between economic rights and civil and political rights.

· Addressed the problems of colonialism, racial discrimination & illiteracy

ICESCR
1976
· Documented economic, social and cultural rights.

· Signed and ratified by 143 state parties*

ICCPR
1976
· Documented civil and political rights.

· Signed and ratified by 147 state parties*

Optional Protocol to ICCPR
1976
· Provides for the establishment of the Human Rights Committee.

· Signed and ratified by 96 state parties.

Committee on Economic, Social and Cultural Rights
1985
· Established by ECOSOC to monitor the implementation of ICESCR.

Declaration of the Right to Development
1986
· Adopted by General Assemble

· Confirms that right to development is an inalienable human right.

World Conference on Human Rights – Vienna
1990
· Dealt extensively with development

· Democracy, development and respect for human rights and fundamental freedoms are interdependent and mutually reinforcing.

Rome Statute of the International Criminal Court
1998
· Established the ICC

· 116 states have signed the treaty*

· 23 states have ratified the treaty*
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Source: The United Nations   * Signatures/Ratification as of November 27th, 2000

Though Table 2 is not an exhaustive list of UN developments in the human rights field, it does provide an indication of the major role that the UN has played and its various accomplishments in the human rights area.  The UN continues to play a part by attempting to foster a global human rights culture through the integration of human rights into all areas of the organization.  This is an important step because “for much of the UN’s history there was little serious effort among policy makers to devise programs that promoted economic growth in developing countries while integrating internationally recognized human rights.” 
  Secretary General Kofi Annan organized the UN into four fields: 

1. peace and security

2. economic and social affairs

3. development 

4. cooperation and humanitarian affairs.  

Human Rights is the fifth priority area and will reach across all four program fields.
  This is a necessary phase for the formation of a global human rights culture, which will need to be recognized in the political, economic and social spheres to be successful.

Present and Future Challenges for The UN
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Globalization:  The positive results of UN activities in human rights may be numerous, but the UN still faces challenges.  A major challenge facing the UN is the forces of globalization.  Globalization can be defined as an “interdependent world where political, economic, social and cultural relationships are not restricted to territorial boundaries or to state actors and no state entity is unaffected by activities outside its border.” 
 While the decline in state actors may be beneficial to the UN regarding the issue of sovereignty, the UN will either need strong states to deal with the effects of globalization or stronger international organizations.  One of the main effects of globalization has been in the economic realm.  “Globalized economic institutions often implement plans that hurt those whose economic rights are the most vulnerable.” 
 The call for international help will only increase with the forces of globalization and either the UN or sovereign states must be willing to answer the call or the level of poverty and conflict is bound to rise.  
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Non-State Actors & International Justice: The above definition of globalization mentions another challenge to the UN and human rights: the role of the non-state actor.  Non-state actors have increasingly played a prominent role in international society in positive ways, such as their involvement with non-governmental organizations and in negative ways, including the rise in global terrorism.  As of now, the UN has no way to deal with such actors.  The proposed International Criminal Court would have the ability to prosecute non-state actors for a variety of violations against human rights.  However, it does not appear that this measure will be achieved in the near future.  Introduced in 1998, only 23 states have successfully ratified the measure out of the 60 required for implementation.
  As of now, the ICC remains a victim of the struggle between human rights and sovereignty.

Sovereignty: The issue of sovereignty, which has plagued the organization in the past, will continue to plague it in the future.  The biggest challenge in this area is Article 2, Paragraph 7 of the UN Charter.  It states “nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state.” 
  It is obvious that the UN has intervened in the domestic affairs of many states since its formation and that the principle of human rights directly violates the notion of sovereignty. “In the eyes of many, human rights have been conceived as limitations on the powers of the state to act to the detriment of individuals or as obligations on the state to act to promote their interests.” 
  Either way, the success of a human rights regime will undoubtedly lead to the loss of state sovereignty.  State perception of the loss of sovereignty remains the biggest challenge and obstacle to the implementation of a successful, universal human rights regime.  Therefore, the international community must work together to change this perception.

V. Changing the Perception: 

The Peaceful Coexistence of Human Rights and Sovereignty
The perception that there is a required tradeoff between sovereignty and the formation of an effective human rights regime is not entirely justified.  The growth of international organizations, the power and interests of the nation-state and the advent of globalization require the peaceful coexistence between the two.

The formation of the UN was viewed by many nations as an infringement upon national sovereignty.  Yet over 50 years later, 180 states have joined the UN and the international organization and sovereignty continue to exist together. Article 2, Paragraph 1 of the UN charter states that the “organization is based on the principle of the sovereign equality of all its members.”
 The founding of the UN and other international or regional organizations have not resulted in the disappearance of state boundaries or national governments. A large number of states, varying in size, geography and political characteristics, have ceded part of their sovereignty to join the World Trade Organization (WTO).  While membership in the WTO eroded state sovereignty to a degree, the benefits of membership are clear and states remain the basic entities of the organization. It is important to remember that while the forces of globalization and interdependence are continually challenging the power of the nation-state, the state continues to be the primary actor in international affairs and in the human rights field.  “The state constitutes the basic building block of the UN” and although “there are striking new developments at the UN concerning human rights, in general state authorities still control final decisions.”
 Though international organizations and treaties may be increasing in number, they can not be implemented, enforced or monitored without the cooperation of the state. 

However, the advent of globalization and the growth in international organizations still appear as a threat to state sovereignty to many in the international community.  Therefore, the international community needs to change the perception of sovereignty and move beyond its confines.  The basis for the modern idea of sovereignty, the Treaty of Westphalia, recognizes that all governments are sovereign entities.  Yet, the expansion and advancement of international law provides a new look at the meaning of sovereignty.  International law is primarily concerned with protecting the sovereignty of the people.
 By changing the concept, sovereignty and human rights can coexist because it is in the best interest of the individual, the state and the international community. At the individual level, there is nothing to lose and everything to gain from human rights regimes.  At the state level, there is no way to isolate your territory, your government or your citizens from conflict or human rights violations in other states in this highly interdependent society.  “Working for human rights not only produces greater human dignity but also helps reduce or eliminate conditions that give rise to violence among and within the states.”
  Therefore, to protect the interests of a state, governments should embrace international organizations and treaties because it will help to prevent the outbreak of conflict and to mitigate it if it does arise. Just as there are benefits from joining the WTO, there are benefits from participating in and supporting human rights regimes. “The problems confronting any contemporary society can no longer be met by even the most resolute action of a single state.  Maintaining peace, protecting the environment and encouraging a sustained and equitable development of all economies requires cooperative action on the national, especially the international level.” 

VI. CONCLUSION

If states continue to look at human rights organizations and treaties through a limited concept of sovereignty, conflict and disaster will mar the future of the international community. Human rights undoubtedly infringes upon the sovereignty of a state.  However, if states begin to look at the issue of sovereignty in a wider picture, it becomes obvious that the benefits of a effective human rights regime outweigh the costs that human rights violations will produce in inter-state conflict and hostility within nations themselves.  The United Nations has sought to develop effective human rights instruments since its formation. Yet, it has continually been restrained by this limited view of sovereignty.  For the UN to succeed and human rights to prevail, the perception of sovereignty needs to be changed and the benefits of international cooperation need to be exploited.
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“There can be no development without human rights.”


U.O. Umozurike





"There is a common tendency to ignore the poor or to develop some rationalisation for the good fortune of the fortunate." 


-- John Kenneth Galbraith
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