Chapter 9 – The Judiciary (Part One)
Study Notes
Our legal system is derived from the British and, to a lesser extent, French models.

It’s a complex system.

Courts rely on the Constitution, federal and provincial laws, Common Law and, in Quebec the Civil Code.

The Rule of Law regularizes the relationship between citizens and their governments. Due process and equal treatment before the law are of primary importance. Courts are the guardians of the Rule of Law.

Courts are beyond partisan influence and protected from the arbitrary whims of politicians.

Dispute solving is done in courts in Canada. Laws and regulations are general and abstract. The state and the courts are used to regulate conflict. Law is constantly interpreted and re-interpreted by judges and juries…It’s an adversarial system in which courts regulate and resolve conflict.

Civil law: relations between private individuals, corporations; also family law, wills, torts

Criminal law; the individual against the state (Queen vs. Joe Citizen)

In Canada, the federal government has authority over criminal law while provincial governments administer justice. Juries make ruling on guilt or innocence, but judges impose the penalties.

The court system is like a pyramid. The Supreme Court is at the top.

Since 1949, the Supreme Court has been Canada’s final court of appeal. There are 9 judges, three from Quebec. In 1999, the PM appointed Beverley McLachlin as Chief Justice of the Supreme Court.

“inferior courts” are created by provinces and judges are appointed by the federal government. This is not the case with provincial courts or provincial court judges. They are appointed by the provincial government.

The Supreme Court hears cased of fundamental importance. The Federal Court was established in 1971 to settle claims against the federal government. (ie: drug and smuggling cases)

Are Native Canadians served well by the justice system? Many Native people feel they are not well served by the system and some Native communities have established their own systems on an experimental basis.

Chapter 9 – The Judiciary (PartTwo)
Study Notes
The changing role of the Supreme Court of Canada….

Until 1949, the British Judicial Committee of the Privy Council was the final court of appeal for Canadians. In 1974, the Canadian Supreme Court won control of its agenda and is now able to choose which appeals to hear.

In 1981, a landmark decision was made in the Supreme Court enabling patriation of the Constitution. In 1982, the Charter of Rights and Freedoms increased the political importance of the Supreme Court.

The Judges mandate remains the same. They must act with impartiality, independence and in the spirit of the law.

Entrenchment of the Charter was intended to protect fundamental rights. The Charter had a profound affect on Canadian society and law…impact on politicians who make the laws, judges who interpret the laws, impact on police who enforce the laws, and on Canadians who live under the law.

Did it shift our values in an American direction?

The 1982 Charter increased the responsibility for Canadian judges. Many decisions were made on legislation conflicting with rights guaranteed under the Charter, eg. Morgantoler case. Decisions had to be made on fundamental freedoms. The power of judges was increased because they may strike down decisions of elected politicians. (The notwithstanding clause can be used to override equality rights decisions)

Some cases to know:
Mark Andrews case: the Court rules that equality does not mean sameness

Suzanne Thibaudeau: the Court upholds tax law re: single parents maintenance

James Egan/Jack Nesbit: Court narrowly rules against recognizing same sex marriages

John Miron/ Jocelyne Valliere: the Court rules that a common law marriage equals a formal marriage

Eaton v. Bryant: the Court rules that a child may be places ion a special education class

· the 1998 Vriend decision concluded that gays and lesbians had to be granted the same protection as others under the Alberta Individual Rights Protection Act

