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December 2, 2005
VIA EMAIL:  edward_y_karl@yahoo.com
Edward Karl


Re:
Mission Park of Santa Clara Homeowners Association
Dear Edward:


We have not been able to coordinate our telephone messages for each other, so it appears necessary that I address what I understand to be your concerns in this email.  Those issues appear to relate to the necessity of annual meetings, the impact of a lack of a quorum, the election and term of service of directors and the quorum for board meetings.  The majority of these issues are addressed in your Bylaws and, in some cases, the Corporations Code provides further answers.


First, Section 6.1 of your Bylaws requires that the Association shall have five directors.  Prior to the first annual meeting of the Association, only three directors were required, but at the first annual meeting, the number had to be increased to five and shall remain so until the Bylaws are amended to state a different number.


Second, Section 6.3 provides that the term of directors (after the first elected directors) shall be two years.  In addition, “each director shall hold office until his or her term expires and a successor has been elected or qualified.”  This last sentence means that a director will continue to serve regardless of the expiration of his two-year term until a successor is elected.  The only means by which a director (whose replacement has not been elected) can cease being a director is to resign.


Third, Section 6.6 defines vacancies on the Board and also provides that a vacancy may be filled by the directors then in office.  You should be clear that a vacancy is not created by expiration of a term of a director.  This often is a rather moot point, however, because a director who no longer wishes to serve can simply resign, and the resignation will create a vacancy that can then be filled by the remaining members on the Board.


Fourth, Board members can only be elected at Annual Meetings.  Section 5.13 of the Bylaws provides that any action of the Association members may be taken without a meeting except election of directors.  While your Bylaws do not specifically state that there must be an annual meeting, Section 5.2 does state that “. . . annual meetings shall be set by the Board so as to occur no later than 90 days before the close of the Association’s fiscal year . . .”  California Corporations Code Section 7510 does state that “a regular meeting of the members shall be held on a date and time and with the frequency stated in or affixed in accordance with the Bylaws, but in any event in each year in which directors are to be elected at that meeting for the purpose of conducting such election, and to transact any other proper business which may be brought before the meeting.”  What this means is that if the terms of directors are expiring, an annual meeting must take place in an effort to elect their successors.


If a quorum of the membership does not attend the annual meeting in person or proxy, no business can be conducted at the meeting, and therefore no legal meeting has taken place.  The purpose of the meeting is to elect directors and an election can take place only if a quorum is present.  If there is no quorum, the purpose for having the meeting has not been met, and the law has not been complied with.


Nancy Lester forwarded to me your email of November 14, 2005, and I have the following comments on it.  In your paragraph 1, Steve and Trishla CANNOT fill anything other than true vacancies on the Board.  Given the above, the expiration of any director’s term does not create a vacancy.  Steve and Trishla can, however, fill vacancies created by the resignation of directors.


Section 6.1 of the Bylaws does indeed apply because its effect is not limited to the first annual meeting.  It does state that at the first annual meeting, the number of directors shall be increased to five.  This simply means that prior to the first annual meeting, the number of directors was three, and thereafter the number will be five.  


Section 5.2 was not fulfilled because no annual meeting apparently has taken place due to lack of a quorum.  The Corporations Code requires that an annual meeting take place in every year in which directors are to be elected.  Whether or not people run for office is immaterial to the effectiveness of the statute.

Bottom Line.  In order to comply with the Corporations Code, and to have a valid corporate existence, Mission Park must have an annual meeting.  If it fails to do so, all corporate actions can be challenged, and potentially, members could refuse to pay their assessments because the entity levying the assessments, the Association, is no longer a corporation in good standing or is otherwise prevented from acting.  For this reason alone, it is essential that corporate associations have annual meetings.


As for the number of directors, the Association can only function through its directors, and its directors can only function through meetings at which a quorum of directors is present.  Section 7.7 of your Bylaws establishes that a quorum is “a majority of the authorized numbers of directors.”  Because the authorized numbers of directors is five, three directors are required in order for the corporation to perform any functions.  Directors who have been elected will continue to serve as directors until their replacement has been elected.  If those elected directors choose to resign after the expiration of their term, then and only then are the remaining directors entitled to appoint successors.


Many people have difficulty with the concept of not being relieved of their director’s duties upon the expiration of their stated term.  That, however, is the law and those directors that have difficulty with that concept should simply resign so that homeowners who are willing to serve their association, even grudgingly, can be appointed by the remaining Board.  


I hope this clears things up.







Very truly yours,








HUGHES & GILL, P.C.







Michael J. Hughes
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