
Wrongful convictions within the criminal justice system have raised many questions concerning the justice process as a whole. Criminal agencies are institutions that people trust to maintain a certain order within our society. However, it is only criticized when particular cases involve someone being wrongfully accused.  Wrongful convictions also reduce citizens’ confidence in the criminal justice system. As Rosen confirms, “[w]rongful convictions undermine the two pongs of the criminal justice system’s legitimacy. If someone is wrongfully convicted, that person is punished for an offence he or she did not commit and the actual perpetrator of the crime goes free.”
 The question is how can the system that is heavily relied on to create social order be a system that destroys freedom of innocents at the same time?  What then is the principle of the legal system? Unfortunately, the criminal justice system has to proceed with the risk of error and the possibility of that individual’s innocence being uncovered for good. 


The validity of the legal system is largely embedded in the Canadian Charter of Rights and Freedoms. It is generally created for the protection of the accused but two essential parts of the charter are sections 7 and 11(d). For example, s. 7 implies that everyone has the right to liberty and freedom. In addition, s. 11(d) implies the presumption of innocence.
 However, when a person’s innocence is falsely taken away, both violations take place. Breach of the Charter is an issue taken very seriously but the question is can the government ever compensate for being wrongfully accused? 


Specifically, four of the several Canadian cases have taken the issue of wrongful convictions in the eyes of the public. For instance, “[t]he wrongful convictions of Donald Marshall, David Milgaard, Guy Paul Morin, and [Thomas Sophonow] have precipitated a growing crisis of legitimacy within the Canadian criminal justice system.”
 At one time, these men have trusted that their trials would bring justice and integrity to light. Rather, these men have ironically been victims of the justice system.  What they may be feeling about the criminal justice system is beyond what most of us can even comprehend.  Fortunately, “[t]he instances in Canada are few, but if capital punishment had been carried out, the result could have been the killing by the government of innocent individuals.”
 Before speculating each of these cases, where the procedures could have gone wrong, and its possibilities of reform, it is important to note the vast areas of the criminal procedure. 

There are many stages involved in the criminal trial process that have taken part in wrongfully convicting.
 To specifically pin point exactly where each wrongful convictions cases have gone wrong would be difficult to establish since it “can be understood along a continuum of justice-system errors”.
 Any individual part of the system that has discretion to make a decision will not only be putting the accused’s innocence on trial but also their accuracy to bring out the truth.  Emphasizing reforms and improvements in certain areas of the criminal justice system that have potential for inaccurate proceedings, will avoid unfortunate situations experienced by Marshall, Milgaard, Morin, and Sophonow which I will briefly examine the facts. 

Donald Marshall


The appellant Donald Marshall Jr., age 17 at the time was charged in an indictment on May 28, 1971 at Sydney, Nova Scotia. He was found guilty for the killing of Seale and sentenced to life imprisonment in Dorchester Penitentiary. Donald then appealed to the supreme court of Nova Scotia, which was continuously dismissed. He served 11 years of the sentence before the Court of Appeal finally acquitted him in 1983. Unfortunately, “[t]he criminal justice system failed Donald Marshall Jr. at virtually every turn, from his arrest and wrongful conviction in 1971 up to his acquittal by the Court of Appeal in 1983.”
 Several aspects of the legal system has failed Donald’s innocence including: the police investigation, the trial process, the Crown Prosecutor, Defence Counsel, the Trial Judge,  1972 Appeal, 1983 Reference, and the Correctional System.  


The police investigation was not done in a professional conduct. Officers did not protect the immediate vicinity of the scene, they didn’t consider that there was no evidence of Marshall stabbing Seale in an argument (implies racism), they only took in evidence against Marshall’s favour, and suggested false statements to the two witnesses that testified. In addition, members of the trial process have not done their job with consistency and fairness. The Trial judge did not give clear instructions to the jury that they should have decided “that the evidence establishes the person’s guilt beyond reasonable doubt.”
 Crown should have interviewed the witnesses separately to distinguish conflicting statements and to disclose relevant information to the Defence.  Defence also did not interview any Crown witnesses, ask for disclosure and seemed to be influenced by Marshall’s Native background. The Trial judge accepted hearsay evidence which normally would not be admissible, and objected to a full cross examination of what witnesses said at a certain stage where the truth could have been said. The 1972 Appeal did not mention the serious issues or errors that could have ordered a new trial if it were done so. Ironically, the correctional system failed to get institutional assistance to reintegrate him back into society while he was on bail. 


It is apparent that that many parties were involved to wrongly convict Donald Marshall. An outcome of this case was “the Marshall Inquiry, a Royal Commission that reported in 1987” that recognized that he was a victim of racism which in turn caused a re-examination of the Nova Scotia justice system as well as an independent body of public prosecutions.


Guy Paul Morin


Guy Paul Morin (25) was charged with the murder of his next-door neighbor, Christine Jessop on Oct 3, 1984 in Queensville, Ontario. He was found guilty of 1st degree murder on which he appealed. On Jan 23 1995, new evidence (DNA)
 was taken in that eventually led to his acquittal. Just shortly a year following his acquittal, a public inquiry was to be held and a commission issued. In this case, the forensic evidence, the center of forensic sciences, jailhouse informants, investigation processes, and interrogation played a large part in the implication of Morin’s innocence. 

In regards to the hair findings, the commissioner found several things such as: 1)“the hair comparison evidence had little or no probative value in proving Mr. Morin’s guilt” 2) Forensic analyst Ms. Nyznyk did not accurately communicate the limitations upon her hair findings to police and prosecutors prior to the second trial.”
 In addition, there is several evidence on the fibre findings that proved nothing. Misuse of terms such as “ ‘match’ and ‘consistent with’ were used unevenly and were potentially misleading along with the fact that original evidence was lost at the center of forensic science (CFS) between 1st and 2nd trials.”
 Although the findings from the CFS were a substantial part in Morin’s conviction, it did not rest solely on that organization.

Another area are jailhouse informants in which Dean May and Mr.X, Morin’s fellow inmates in Whitby Jail  “claimed that they reported the confession and gave their evidence because they were morally outraged at the crime committed by Morin.”
 Both individuals’ statement was deemed unreliable and full of lies. 

Investigation by the York Regional Police also failed concerning Jessop’s disappearance. A couple of the failures include: “failure to preserve evidence at the Jessop residence, failure to conduct an in-depth canvassing of the Queensville homes to document and clarify the memories of prospective witnesses.”

Interrogation was also a contribution in influencing police attitude toward Morin. By police talking to Christine’s parent, that conversation “directed some suspicion towards Paul” which also had an impact on the inferences they drew from some of his remarks.”
 Also, unrecorded interviews disadvantages the accused in a way that police may not record witnesses that would give evidence favoring the Crown. Generally, police can use unrecorded interviews to their benefit to manipulate the conversation. 

David Milgaard


David Milgaard spent 22 years in jail when he was sent to prison at the age of 17 (1970) for the “brutal sex-slaying of nursing aide Gail Miller in Saskatoon.”
  He was released in 1992 with the aid of his mother’s help for the Supreme Court of Canada to review his case. DNA tests results did not match what they found at the crime scene. However, Larry Fisher has been charged for the killing and his trial began in Oct, 1999. To compensate for time lost in jail, Saskatchewan government offered Milgaard the largest compensation package in Canadian criminal history of $10 million.


Although the commission is not yet completed to give an account of where the justice system went wrong, “Milgaard’s lawyers contend Saskatoon police and Saskatchewan justice officials covered up or ignored evidence pointing to another suspect, even going so far as to destroy files relevant to the case.”
 To note, the inquiry will proceed as soon as Fisher’s trial is complete to avoid interferences.


Thomas Sophonow


Thomas Sophonow was convicted for the murder of Barbara Stoppel (found strangled) on Dec.23, 1981. He was tried three times, convicted twice and went to jail for 4 years before being released “on the grounds of legal errors in his third trial.”
 He was compensated $75 000 just for his struggle to clear his name which took 15 years. Compensation dealing with his 4 years of imprisonment is still tentative until police investigation is complete. “If new charges are laid against anyone as a result of the investigation, the inquiry will begin as soon as court proceedings are finalized.”
 

As of June, 2000, Attorney General Gord Mackintosh announced a full Commission of Inquiry, headed by Honourable Peter Cory (retired Judge of the Supreme Court) into the initial police investigation, prosecution, conviction and acquittal of Thomas Sophonow.

These four men are few of the Canadian criminal cases that have or are being looked into in regards to where the system went wrong. Two of the men (Milgaard and Morin) have primarily been released with new DNA evidence. Marshall’s evidence that eventually led to his acquittal came from James MacNeil (witness). Sophonow’s reason for acquittal was not clear. What all cases had in common, however, was that not one party or organization was the sole contributor to the wrongful convictions. Unfortunately, unlike Marshall and Milgaard’s case, Morin’s case “officially remains open” as detectives says “they need a lucky break if the little girl’s killer is ever to be apprehended.” 
 Sophonow’s case also remains open, as current investigation is still under way. There are many bodies within the criminal justice system involved with wrongly accusing in which I have only named a few in these cases. As mentioned in the cases, those bodies should look into improving procedures and carrying it out in a professional and proficient manner. I will then discuss some of the aspects of the justice system and procedures that need reforming (recommendations) to prevent future wrongful convictions. 

Marshall’s inquiry contains not only facts about the case but recommendations dealing with the legal system.
 These recommendations include righting the wrong: dealing with wrongfully convicted, Visible Minorities and Criminal Justice System, Nova Scotia Micmac and the Criminal Justice System, Blacks and Criminal Justice System, Administration of Criminal Justice, and Police and Policing. I will summarize proposals/recommendations dealing with Marshall’s case.

 In dealing with the wrongfully convicted, “an independent review mechanism needs to be established to deal with allegations of wrongful convictions” so those who are aware of a situation would know who to confide in.
 This separate organization should have authority to investigate into such allegations and to interview any witnesses.



Visible Minorities and Criminal Justice System

To ensure visible minorities will not influence our criminal justice system, a Policy on Race Relations was recommended in order to instigate employment equities and eliminate unfairness based on one’s color. In addition, education institutions should implement special minority admissions program in order to increase minorities’ opportunities to become part of the justice system itself. In regards to educational programs for Crown prosecutors and police, minority issues and concerns should be focused upon. That, in turn, will “sensitize other employees to the particular needs of” minority groups.
 Lastly, the Alternative Penalty Act be activated “so that individuals will not have to go to jail simply because they are too poor to pay a fine.”


Nova Scotia Micmac and the Criminal Justice System

To help Native Canadians achieve receive respect from the justice system, a community controlled Native Criminal Court was recommended. This project would involve community programs/projects instead of imprisonment/fines, which would be funded by the federal and provincial government. For those Natives who continually appear in our court proceedings, interpreters were recommended to work in all courts as well as to “establish a Native court worker program in Nova Scotia” and for Judges to “seek the advice of Native Justice Committees composed of community leaders when sentencing Natives.”
 Also, sensitized lawyers should be consigned to work distinctively with Native clients in order to improve the relationship between accused and lawyer. Lastly, Native constables should be recruited in order to have Native communities take part in police functioning.



Blacks and the Criminal Justice System

It was recommended that the Humans Right Act be amended to “establish a Race Relations Division within the Commission, with at least one full time member who will be designated as Race Relations Commissioner.”
 Also, in order for Blacks to receive fair treatment, funding of legal aid was recommended in order to have ample lawyers dealing with minorities.



Administration of Criminal Justice

Firstly, an office called Director of Public Prosecutions is established in order to apply all the “functions of the Attorney General in relation to the administration of criminal justice, filing an annual report with the Attorney General.”
 The Attorney General, in turn, should issue guidelines on prosecutorial discretion, which would be published.  In addition, the Solicitor General should issue instructions to the police of the “right and duty to determine the form and content of charges to be laid in a particular case, subject to the Crown’s right to withdraw or stay charges after they have been laid.”
 In relation to the Criminal Code, it should be amended “ to provide for full and timely disclosure of the evidence in possession of the Crown, including information that might mitigate or negate guilt.”
 This amendment should be the responsibility of the Judge not to proceed unless discretion has taken place to their satisfaction. Lastly, at the judicial level, “the abolition of the policy of providing summaries and preliminary hearing transcripts was recommended, on the grounds that this material may be prejudicial to the accused.”




Police and Policing

A recommendation towards the police department include establishing a joint task force in which their duty is to scrutinize policing services in Nova Scotia. In addition, a few of the roles for Police Commissioner’s leadership should involve intentions to improve relations between police and minority communities, to initiate minimal policing standards and finally to see that police departments meet those standards. One proposal regarding the Police Act is to prohibit anyone that is not an officer to issue any police command to a police officer. That will reduce political interference with the police. Lastly, “[t]o improve the level of professionalism in municipal police forces, we recommend that more sophisticated training be provided for those promoted to supervisory and management positions and that uniform guidelines for promotion be developed.”
 That would improve levels of quality and proficiency within the police departments.

An important aspect of policing that may cause implications is interrogations. It can pose as a threat to due process, thus, in protecting the rights of witnesses or suspects, interviews should proceed with caution along with the interviews being videotaped. Interviews that are not taped should be inadmissible. The supervisors, thereafter, should review videotapes, with the investigating officers concerning the process. As seen in Marshall and Morin’s case, police may force the story to benefit them, thus, highlighting the accused’s guilt or selecting out facts that will go against them. They may also manipulate witnesses to go along their constructed story also evident in the Marshall and Morin case.  In other words, “it is the police account which now becomes the recognized framework according to which the suspect’s defense must be organized and articulated.”
 Therefore, the use of video/audio tapes is essential since it is interrogations that formulate what happens in the latter part of the criminal process.

Similar to Marshall’s case, Guy Paul Morin’s case involves similar recommendations.
 However, as the jailhouse informants were a considerable influence in Morin’s conviction, the Commissioner dedicated a portion of the recommendation report to address the issue of use of informants. “During this inquiry, the Crown Policy Manual was changed to reflect a new policy on in-custody informers.”
 Some specific proposals relating to jailhouse informants include: limited use of informers (36) such as in cases where “there is a compelling public interest in the presentation of their evidence (38).”
 Furthermore, evidence from jailhouse informants may be unscrupulous (37) and should not provide ‘confirmation’ about another (39).  The remaining recommendations dealing with jailhouse informants relate to: 

1) Approval of supervising Crown counsel for informer use, 2) restrictions upon benefits promised, 3) disclosure regarding in-custody informants’ evidence, 4) prosecution of informer for false statements, 5) creation of informer registry, and 6) police videotaping of informers.
 

The use of jailhouse informants was only one of the issues that were seriously dealt with in the Morin case. 


There are many, many more recommendations that can be implemented in order to reduce wrongful convictions. In the next section I will introduce alternative measures that are not necessarily attached to Donald Marshall or Paul Morin’s case but will surely be in question for other and future situations. This includes:




DNA Evidence


As apparent in Morin and Milgaard’s case, both men were eventually acquitted on the basis of their DNA results. At the early stage of their trials, DNA was still at its infancy, therefore, not being a reliable and consistent method. However, with its present advancement and accuracy, courts should question the use of non- DNA analyses (in Morin’s case, the hairs and fibres) and accept more DNA testing as admissible.  However, making more DNA evidence admissible would mean amending sections in the Charter involving protections against self-incrimination and unreasonable search and seizure. A recommendation regarding DNA is for “each forensic laboratory engaged in DNA testing to have a formal, detailed program of quality assurance and quality control” in order to reduce “improper application of DNA scientific techniques especially when used to declare ‘matches’.”(p25,6)
  For example, improper qualifications of the environment or anyone involved in this expertise would amount to implications such as redundant evidence (as noted in the Morin case). Also, preserving evidence of DNA testing is extremely crucial for trial purposes. Without means to preserve evidence, police may “destroy evidence when defendants have exhausted their appeals” and “even when defendants obtain access to the evidence, it may be too deteriorated for DNA testing.”
 Unfortunately, if any circumstances do apply in a case, it would not be a violation of due process rights for the defendant. 




Review of section 690 of the Criminal Code

This section, which deals with the investigation of allegations of wrongful convictions, should be amended. Briefly, this section enables the Minister of Justice to 1) order a new trial, 2) refer the matter to a court of appeal for hearing or 3) ask the appeal court for its opinion on any question under his discretion. The accused can apply for mercy only if they have exhausted all other routes of appeals. However, the problem is having the same person (Minister of Justice and the Attorney General of Canada) perform contradictory positions that affect “the fairness and thoroughness with which s.690 Cr.C applications are investigated and considered by the Department of Justice.”
 Also, with deficient rules of procedure, the types of documents and evidence passed to the Minister are uncertain which may cause confusion on behalf of the applicants when applying or getting the results back. Therefore, under Marshall and Morin’s proposal, an independent body to deal with wrongful convictions was recommended. By having a separate body to focus on one issue instead of conflicting roles, applications for review under s.690 could be looked at thoroughly with fairness. Moreover, this agency could develop guidelines for procedure to ensure applicants were afforded “ample disclosures of evidence and opportunities to make representation” along with “financial and legal assistance to applicants where such assistance was not available from other sources.”

This organization is a crucial step for applicants since it may be their last hope to clearing their name.


Preliminary Inquiries


It will maintain as an optional ingredient to the trial but the amendments will focus on “limiting the negative impact on victims and witnesses while retaining the accused’s right to a preliminary inquiry.”
 





Jury Alternates


Having two juries as a backup until the trial starts will reduce chances of insufficient number of members causing a mistrial.





Fingerprinting


National Defence Act- allow fingerprinting of accused charged/convicted in which the Canadian Police Information Centre (CPIC) will manage the information. Such processes will improve safety and confidence in the military justice system.





Live Line-up


The fillers in the lineup should resemble the suspect, officers present with the eyewitness should not have knowledge of the case (reduce biases), proceedings in the witness room should be recorded, lineup should consist of many persons (less chance of a false identification), officer should inform witness that suspect may not be in the line-up (avoid identifying for the sake of getting it done), all statements of the witness should be recorded.





Trial Instructions


Firstly, trial judge should give CLEAR direction to the jury concerning reliability of eyewitness identification and note that wrongful convictions have occurred in the past due to misidentification. For example, in Sophonow’s case, the witness provided confidence in identification that Thomas was the man. Furthermore, trial judge should “admit properly qualified expert evidence pertaining to eyewitness identification” who would help assist in fair trials.





Alibi Evidence


Apparent in Morin’s case, there were implications regarding his alibi defence, which was taken to be false from the prosecutor. Firstly, “alibi defence should be disclosed within a reasonable time after the Crown disclosure has been completed and the Defence has reviewed it and is in a position to know the case that must be met.”
 It may establish innocence but unfortunately, it went against Morin since his prosecutor desired a conviction. Also, cross-examination towards alibi witnesses should not be mandatory or be influenced in their viewpoints by police. Rather, they should be instructed to tell the truth with the additions of any alibi evidence being disclosed to the Crown being taped. 

As I have only examined several of the possible recommendations being implemented or about to be considered, each recommendation contains more detail. Public inquiries on wrongful convictions are the pavements to building justice. The criminal justice system is one that can give freedom or one that can restrict it. Marshall, Milgaard, Morin, and Sophonow have all had their freedom taken away for a period of time by the several members/organizations of the justice system. As each similar case unfolds, the system can only learn by acknowledging justice and strengthen their basis of the fundamental legal value of innocence.
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