Trusts with Professor Anderson

Outline Prepared by Melanie Rempel

What is a Trust?

- an institution & a remedy under our law

- where one holds property on behalf of another or for a specific purpose

  - holder = legal owner = trustee

  - beneficial owner = beneficiary

- trustees are called upon to maintain a balance between the interests of the various beneficiaries, having regard to the framework of the trust

Purposes for which Trusts are Employed
1.  Can be used for public or semi-public purposes

- normally charitable in nature

  ex. provide education, relieve poverty, grant pensions

2.  Also used to dispose of our manage private property

- may be used to aid those owners who cannot manage their own property

  ex. children; mentally disabled

- can be used to provide gifts in secret, rather than outright grants (i.e. secret trusts)

3.  May be conditional

i.e. income only paid for certain purposes or under certain conditions

- can change over time

- these types of trusts can be created by will or while living

4.  Also used to avoid or minimise taxation.

5.  Used to achieve certain business or commercial purposes

- may be used to support or replace corporate structure

  ex. have investors buy stocks in the trust fund, rather than shares in a company

- also useful for insurance purposes (i.e. in partnerships)

- can be used to help sustain insolvent businesses

  - a trustee may be appointed to administer the debts & repay them

- trusts are also used to secure creditors

- shareholders in a company may create a voting trust

Further Important Points on the Importance of Trusts
1.  Not all trusts are created by individual property owners.

  - many times trusts are imposed by law/statute

2.  If trustee goes bankrupt, the assets he holds on trust cannot be accessed by his creditors

  - the assets are not really his

3.  Trusts are not now seen so much as an institution, but as a remedy

  - especially for unjust enrichment

  - this was very important before our division of marital property laws were changed


ex. though wife had no legal entitlement, husband would be unjustly enriched if the court did not intervene.  Trusts were used to remedy this problem & provide restitution.  Husband ordered to hold property on trust, in appropriate shares, for himself & his wife.

4.  Trustees are fiduciaries.

  - the trust relationship is the purest form of fiduciary relationship in our law


- it is borrowed from trust for other purposes

  - duty of loyalty:  trustee must always have the best interests of the beneficiary in mind.


- cannot act in their own self-interest where it conflicts with the interests of the beneficiary

  - sometimes the law will remedy breaches of fiduciary duty by imposing a trust


- this is a dynamic area of the law.  Could be used in many different ways.

A Note About Textbooks
Leading American Texts:

  - A.W. Scott

  - Bogert

Leading English Texts:

  - Lewan

  - Underhill

Shorter Texts:

  - Parker

  - Keeton (somewhat dated)

  - Pettit

- there are many specialised texts as well

- texts in other areas may also be relevant (ex. property; wills; restitution)

- historically, trusts were the creation of the courts of equity

  - thus, major texts on equity will also encompass the fundamentals of trusts

- remember to treat these texts warily

  - statutory provisions vary from jurisdiction to jurisdiction

  - as well, there are divergences on substantive issues


ex. use of constructive trusts in marital property division

Canadian Texts:

  - the classic Canadian work ~ Prof. D. Waters

  - his top pick ~ Gillese on the Law of Trusts (like the law of trusts in a nutshell)

Conceptual Problems
- trusts seem unique to English law

- they are not used in civil law, though civilians do have instruments designed to achieve similar purposes

- trusts serve to further fragment ownership of property

  - the elements of ownership are divided/segregated:  


i.e. trustee manages; beneficiary benefits

- in civilian law, they do have a concept of fiduciary duty, but they have a hard time with dividing ownership in this way

  - used to use agency law to achieve these results; or, said that the trust was a legal person itself (like a corporation)

Peculiar History of English Law
- Chancellor heard cases where people petitioned for king to exercise his discretion

- Chancellor had to delegate these powers, given the enormous case load

- thus, the courts of Chancery were created

- though common law judges felt equity was interfering with its well-worn processed, most recognised that the law needed this infusion of new life/vigour

- how were these two systems to coexist?

  - essentially, the two never conflicted

  - Equity never said, "You have no legal right.  The Common Law court was wrong."

  - it simply said that those rights should not be exercised, as it would be unconscionable/unjust to do so.

Important Points:

  1.  Equity was not a self-contained system.


- it presupposed the existence of the common law


- simply supplemented it

  2.  Equity did not devolve on the rights of the plaintiff, but on the duty of the defendant


- remedies were discretionary


- there were no simple rules of entitlement

An Example:  Mortgage

  - at common law, the mortgagor had to give the lender (mortgagee) title to the property outright.


- once the loan was repaid, title revested.


- if payment wasn't made according to the terms of their agreement, promise to revest need not be kept


- mortgagee would then get to keep the asset

  - sometimes, in certain circumstances, equity would intervene & extend the length of time of repayment.


- as well, mortgagor might even have been able to recover land from third parties if mortgagee had conveyed the property in the meantime 


  i.e. if new owner had paid no consideration or if he did pay but knew of the mortgage

  - remember, these rights were created in equity


- did not constitute full legal ownership


- depended on the discretion of the court


- not enforceable against all persons (unlike legal title)

A History of the Trust

Phase One:

- the predecessor of the trust = the "use" (or, in Latin, opus)

- 13th century:  used by pious & wealthy people wanted to benefit friars who had taken strict vows of poverty

- it was also recognised that this idea could be used for less righteous purposes 

  ex. tax evasion

- the tenurial system (feudal system) seemed to militate against this type of transaction.

- the Feoffor would convey land to a number of people (feoffees to uses) to the use of another

- could be used to avoid burdens imposed upon inheritance (governed by co-ownership & right of survivorship)

- also, land could not be seized if he committed a felony or fell into debt

- as well, profits from land could be given to the church without offending statutes of mortmain

- it sort of gave a power to will land

  - wills of real estate were not allowed at this time

  ex. could divide property amongst your children

- remember, however, these benefits are a bit precarious

  - depended entirely on the trustworthiness of your friends

  - not enforceable in the courts

  - as well, if common law had, at that time, a proper notion of contract & agency, it would have destroyed this concept

Phase Two:

- obligations became enforceable in equity

- the cestui(s) que use(nt) was/were seen, in equity, as sort of property owner(s).

  - interest became assignable

  - could also enforce their rights against the feoffees

- this evolution was not constrained by the technical limitations imposed by strict common law rules about remainders

Phase Three:

- uses constituted a thorn in the side of (indeed, a true threat to) feudal lords

- 1535:  Statute of Uses enacted by Parliament during reign of Henry VIII

  - did not directly abolish or prohibit uses

  - instead, what it did was 'execute' the use:  


- gave a legal estate to the beneficiary (i.e. cestui que use)


- cut-out the feoffees


- wanted these to be recognisable in courts of law

- lawyers went to work in restricting the operation of the statute

- applied a restrictive reading

  - did not apply to personalty

  - did not apply if feoffee was a corporation

  - did not apply where use was an 'active' use


- this could have been a large exception, but it was not exploited


- passive use = where duties of feoffee were minimal


- active use = duties of feoffee were more complex


- indeed, every use could be construed as an active one.  However, courts never went that far.

- on its fact, then, the statute eliminated the use

- The best way to get around the statute:  a 'use upon a use'

  ex. To X & his heirs to the use of A & his heirs to the benefit of B & his heirs

  - statute executed the first use; X falls out of the picture.  Second use still stands.

  - X falls away; legal interest granted to A; equitable interest held by B.

  - A now holds to the use of B.

- at first, courts did not accept this notion of a use upon a use

  - see Tyrrel's Case (1557)

- only 75 years later was this position reversed

  - see Sambach v. Dalston (1634)

- this was the beginning of the modern development of the law of trusts

NOTE:  Language changed over time:  

  - now we say, 'To A & his heirs ON TRUST FOR B & his heirs.'

Related Developments
One of the reasons uses were employed was to fill the void since people were not able to leave testamentary gifts/make wills.

  - Statute of Wills was enacted in 1640 to change this

Another significant development:  trusts extended to encompass personalty

  - not formerly important in a pre-commercial society


i.e. most wealth took the form of land

  - some ecclesiastical provision for testamentary disposition of personalty already existed

  - also, common law principles of bailment & conversion could be relied upon

Biggest development:  enforceability of beneficiary's rights against the trustee

- formerly, B (beneficiary) was at risk on two fronts:

  1.  That T (trustee) might not perform his duties

  2.  That T might convey the land to a third party, as the trustee was, at law, in a position to do so (i.e. he had legal title to the property)

- common law did not recognise B's rights

  - in its eyes, T had all the powers of a landowner over the trust property

  - thus, at law, T could pass a valid title to the property to a third party

- generally, B could only pursue T in search of a personal remedy

  - now B sought to enforce his rights against the property and the third party, not only against T

- equity will generally not intervene unless defendant has a guilty conscience (seeing as it is a court of conscience)

  - not simply there to correct all injustices

  ex.  Why should equity intervene in cases of good faith purchases without knowledge?

Two Instances Where Equity Will Intervene:

1.  Where new owner has not paid sufficient consideration.

- he is a volunteer

- the property was a gift

- donor (T) can only give what he's got ~ and that is land which he holds on trust

- new owner is also bound by the terms of the trust

- must hold the property for the benefit of B

2.  Where transferee has paid valid consideration but knows that the property was the subject of a trust & that the conveyance would be in breach of the trust.

- his conscience is now engaged ~ he is now an appropriate defendant in the court of equity

- this includes both actual & constructive knowledge

  Two Times When Knowledge is Imputed/Deemed:

  A.  Purchaser fails to make appropriate/normal/reasonable inquiries as to seller's title to the property

  B.  Something came to the purchaser's attention before the purchase was complete which would have raised the suspicions of a reasonable person, but the purchaser did not make any further inquiries (like wilful blindness)

- Essentially, court will not intervene in cases involving "Equity's Darling":  a good faith purchaser for value without notice

  - he is beyond equity's reach; outside equity's jurisdiction

- the recognition of the beneficiary's rights by courts of equity appeared, at least on its face, to convert an equitable right in personam into a right in rem (as against all the world)

  - see p.2 of the casebook

Another major development:  beneficiary may alienate his rights

- can leave them to someone else by will (unless precluded by the wording of the trust)

- brings us a step closer to equitable ownership/equitable property rights

A Recap of the Terminology
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- Trust Instrument:  usually a will or a deed

  - Two Parts:


1.  Identifies property & vests it in trustee


2.  Explains rights of beneficiary & powers of trustees under the trust

- Trust Property = corpus or res

- Trust = accumulation of obligation upon one person, the trustee, regarding certain property.

  - the court may order him, under its equitable jurisdiction, to have benefits accrue to the beneficiary

  - Several Aspects:


1.  Trusts may be conceived as obligations upon the trustee


2.  Obligations are enforceable in a court of equity


3.  Duty of loyalty of trustee to the beneficiary


  - benefits must accrue to the beneficiary

Types of Trusts (Efforts at Classification)

Public vs. Private (see p.12 of the casebook)

- private trusts are intended to benefit a person & are enforceable by him

- public (a.k.a. purpose) trusts do not benefit any one individual who may then hold these rights as to enforceability

- purpose trusts are not generally valid, unless it is a charitable purpose trust

  - must meet certain statutory criteria

Further Subdivision of Private Trusts (p.9)

1.  Express


2.  Resulting


3.  Constructive

Express Trusts (p.9):  dependent for their creation on the intention of the settlor

Constructive Trusts (p.11):  deemed to exist by the courts, in their equitable jurisdiction

  - not dependent on intention of settlor

  - has, in modern times, become a remedy for unjust enrichment (especially in cases involving marital property division)

Resulting Trusts (p.11):  two types/arise in two ways:

  A.  Automatic Resulting Trust:


ex. "To X, on trust for B for life."


- after B dies, X holds the remainder on trust for the original settlor, or his estate

  B.  Presumed Resulting Trust:  equity will not assist a volunteer & will not presume a gift, but a bargain


- used in situations of unexplained, undocumented transfers of property


- may be rebutted by evidence of intentions to the contrary

Implied Trusts:  sometimes used to describe 'resulting' or 'constructive' trusts.

  - better if not used at all!

Further Distinctions
1.  Executed vs. Executory (p.10)

- executed does not mean fully satisfied or administered

  - simply means that trust has been fully defined

- executory trusts involve trusts where property has been vested in trustee but interests of beneficiary have not yet been fully defined

Importance:
executed trusts
=
strictly construed






executory trusts
=
liberally construed

2.  Fixed vs. Discretionary (p.9)

- fixed:  trustee is told which beneficiaries get what

- discretionary:  trustee decides who gets what & how much

What is a Trust?
- what is the nature of the rights of a beneficiary?

- easier to define by what it is NOT.  Compare to other legal relationships...

'Higher Sense' Trusts
Tito v. Waddell (see pp.13-15)

- Banaban Islanders attempting to claim rights, under trust, to mining royalties from their island group

- did not win on point of law

- instead, Megarry V.C. found a 'political' or 'higher sense' trust

  - not enforceable

  - could not be remedied by the court

- but they won on moral grounds

Guerin v. the Queen (pp.13-15)

- use of reserve land as a golf course

- ownership of land was vested in the Crown

- Aboriginal people surrendered their rights to the government

- Aboriginals later claim breach of trust against the government for their conduct in all this

- at trial, they won $10 million in damages

- on appeal, the result was overturned

  - held that this was merely a 'political' trust that was not enforceable by the courts

- SCC reverts to trial outcome

  - looked to s.18 of the Indian Act as an acknowledgement of the government's obligation to the band

  - this was not a fiduciary duty, but a similar legal duty of loyalty

  - however, it was not a true trust (band did not have an equitable interest in the land)

Kinloch v. Secretary of State for India
- war booty held on trust for officers/soldiers

- this was not a formal trust

  - secretary of state was merely made an agent to manage these resources

In Guerin, Wilson distinguished Kinloch on the basis that the Aboriginals had a pre-existing right to this land.

  - she applied the same logic to Tito (case involving rights of islanders to royalties)

- Wilson created an intermediate level of obligation:
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- moral duty = not enforceable by the courts

- trust duty = totally enforceable by the courts

- fiduciary duty (as in Guerin) = not the same as a trust duty, but still at least partially enforceable by the courts

The Rights of a Beneficiary
1.  Remedies against the trustee for failure to perform their duties

2.  In most cases, their rights are alienable/assignable.

  - these rights are equitable choses in action

  - to alienate/assign these rights, you must have a clear right to such payment (or whatever benefit) under the trust (must be fixed, not discretionary).

  - under discretionary trusts, it is difficult to say that the beneficiary has assignable rights in the corpus of the trust

3.  If trustee alienates/conveys property to a third party in breach of the trust, the beneficiary may have a right to sue the third party (unless they are a good faith purchaser for value without notice/knowledge).

  - may even be possible in cases of discretionary trusts

- all these rights add up to something resembling an equitable property interest

Q:  are these rights personal or proprietary?

  - this has been a long-standing topic of debate

  - Maitland felt that these were essentially personal rights


- need to sue one defendant at a time


- it is misleading to treat these equitable rights as analogous to ownership at law

A:  It all depends...

Rule in Saunders v. Vautier
- now part of the Trustee Act ~ s.59

- if all the beneficiaries of a trust are sui juris they may join together, terminate the trust & obtain the legal title to the property

- beneficiaries may trace property into the hands of a third party, or may call upon trustee to relinquish legal title to the property

  - seems very much like an equitable ownership concept

- conversely, though, beneficiary cannot fire the trustee or tell him how to perform his duties

  - can only ensure that the trustee performs his duties under the trust


- this is more of a personal right

- context appears to determine whether the rights of the beneficiary are seen as more proprietary, or more personal.

See Schalit v. Joseph Nadler Limited (p.4)

- beneficiary did not have a right to the rents, but only a right to an accounting by the trustee for the income from the property, less administrative expenses.

- it was for the trustee, and not the beneficiary, to collect the rents

But see Baker v. Archer-Shee (p.5)

- proprietary rights are emphasised in cases involving taxation

- father set-up trust to the sole benefit of his daughter, now Lady Archer-Shee

  - fund consisted of non-British securities

  - administered by a New York trust company

- assumed New York law was the same as British law

  - so it is an authority on British law

- trustee paid appropriate American taxes, debited their administration expenses & then put it into an account for access by Lady Archer-Shee

- at this time, wife's income was counted as part of her husband's, and he was liable to pay tax on it

Issue:  was Lady Archer-Shee the beneficial owner of these securities?

  - she had a pretty good argument based on Nadler [except that Nadler only came later...oops!]

- Court held that Sir Martin Archer-Shee was liable to pay taxes on this income

- said the trustee was simply a conduit; the beneficiary is the true (though equitable) owner

- for the purpose of taxation, the trustee is simply overlooked & the property is deemed to be 'owned' by the beneficiary

- Note this interesting footnote:  a year later, Sir Martin Archer-Shee was again assessed taxes on Lady Archer-Shee's trust

  - an expert on New York law was called & the House of Lords reached a different decision

  - subsequently, American authorities have decided that the expert was wrong...

  - the House of Lords got it right the first time!

Archer-Shee was adopted in Canada by SCC in M.N.R. v. Trans-Canada Investment Corp. (p.7)

- TCI owned a bundle of shares

- created a trust to be administered by Yorkshire Trust

- the trustee then subdivided these shares into 1000 certificates

- certificates were sold to investors

- payments were made out to these certificate owners

- TCI had also invested in some of these certificates

  - it was in this capacity that the case arose (NOT in its role as promoter)

- provision in Income Tax Act meant to prevent double taxation:  didn't want to tax income twice

Issue:  was this a dividend (which would be deductible) or some other form of payment (i.e. as under a trust)?

- majority felt that this was an appropriate dividend

  - could qualify for a tax deduction

- Estey J. dissented ~ these were payments under the trust

  - not truly dividends (directly)

  - would not have allowed the deduction

In Summary
- In some cases, the beneficiary's rights in personam are emphasised (like Schalit), whereas in other (usually tax) cases, their in rem (property) rights are emphasised

  - much seems to depend on context

Comparative Analyses

Beneficiary Under a Will vs. Beneficiary Under a Trust

- this is a complex distinction

- many times the administrator of the will is also named as the trustee

- the definition of 'trustee' under the Trustee Act includes the "duties incident to the office of personal representative of a deceased person."

  - the same is true under the Intestacy Succession Act
- in practice:

  - duties of executor/personal representative are the winding-up of one's estate upon their death

  - gives rise to issues of joint actions; limitations problems

- Let's look at the nature of their respective interests...

Leading case:  Commission of Stamp Duties v. Livingston
- man domiciled in New South Wales died

- left to his widow his entire estate (real & personal property)

- some in Queensland & some in New South Wales

- while will was still being settled/administered, the widow died intestate

- legal title to the property had not been transferred to her yet

- she was also domiciled in New South Wales

Issue:  did she have to pay succession duty (tax) on property in Queensland?

- JCPC held that she did not have a beneficial interest in the property, but a chose in action (rights against the administrators to do their job)

- these rights were fully contained in New South Wales

- the assets remained vested in the personal representative

- until will is fully settled, beneficiaries have no rights in the property to be distributed

  - only have rights against executor

  - these rights are transferable

- compare to rights of beneficiary under a trust according to Archer-Shee case (i.e. tax cases which emphasise their property rights)

Leigh's Will Trusts
- wife bequeathed shares & rights in Company X to beneficiaries under her will

- she didn't actually have any such shares ~ they were part of her husband's estate, which she was in the process of administering, before she died

Issue:  was this a valid gift?

- according to Livingston, she did not have ownership of these shares, only a chose in action

- but this right could be transferred by will

- that made, in effect, the gift valid

  - beneficiaries received a chose in action...essentially, a guarantee of receiving the shares

Summary
- thus, a beneficiary under a will has personal rights, whereas (at least in certain circumstances) the rights of a beneficiary under a trust may be more akin to property rights.

Trust vs. Debt (p.18)

- there is no trust in debtor/creditor relationship

  - no fiduciary obligations

  - no interest in the property until debt is repaid

- obviously, in trusts, the trustee is a fiduciary

  - beneficiary has at least some proprietary rights in the trust property

  NOTE:  if trustee goes bankrupt, the trust property cannot be seized to pay the debt

  - also remember that, in certain circumstances, the beneficiary can trace the property (unless new owner is a bona fide purchaser for value without notice)

- if trust property is devalued by no fault of the trustee, the beneficiary has no remedy

- on the other hand, the debtor must repay the full amount of the debt, regardless

- sometimes it is difficult to characterise relationships as either loans or trusts

- but once that is done, the rights of the parties are obviously quite different

NOTE However:  trust & debt are not mutually exclusive.  They may co-exist.

See Barclay's Bank Ltd. v. Quistclose Investments Ltd.
- loaned money to Company 1 on three conditions:

  1.  must be kept in a separate account at Barclay's Bank

  2.  to be used to pay-out moneys to Company 2

  3.  if first two conditions not met, money should be returned to Company 1

- Company 2 was in financial difficulty (this was the reason for this loan scheme)

  - went into voluntary liquidation

- Bank seized moneys in this account to pay down overdraft on Company 2's other account

- Company 1 argued Bank couldn't take this money

  - it was only held on trust by Company 2 for Company 1

  - not accessible by creditors

- Bank countered:  could only be one or the other ~ debt or trust

  - this was a simple debt

  - bank could then use it to satisfy outstanding account

- House of Lords felt that there could be flexible interplay between law & equity

  - debt & trust could co-exist, to fulfil business realities of these complex transactions

- primary purpose:  payment of dividends to Company 2

- secondary purpose:  a secondary trust, to the benefit of Company 1 (based on Condition #3)

  - this was a loan, on trust

  - devolved on intention of the parties

  - Court simply gave effect to these intentions

Qu:  did the Bank know of this trust when it allowed the loan?

  - separate accounts did not constitute notice, however, other information the Bank received ought to have notified them of the existence of this trust

- Company 1 got the money

- a highly controversial ruling

- essentially saying that it started out as a trust

  - if these primary trust was performed, it would become a simple loan

  - if primary trust was not discharged, a secondary trust arose

  - basically creates an equitable priority in loan repayment situations

Trusts vs. Bailment (p.16)

- bailor may recall the property at any time

- under Rule in Sanders v. Vautier, a beneficiary may be able to do the same under trust
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- bailor retains full legal ownership; merely transfers possession

- a trust requires division of ownership:

  - legal ownership ~ trustee

  - equitable ownership ~ beneficiary

- bailee cannot pass title, unlike a trustee (even though it may be in breach of trust)

Trusts vs. Contracts (p.17)

- Why does this difference matter?  Two Aspects:

  1.  Consideration


- contracts generally require consideration flowing between the parties


- trusts have no consideration requirement

  2.  Privity


- only a person who is a party to a contract may sue on it


  - benefits under contract cannot be enforced by strangers (remember Beswick?)


- a beneficiary, though not a party to the trust instrument, may enforce his rights against the trustee


- this distinction leads to a common argument that what was created was not really a contract, but a trust


  - courts are slow to accept this argument, though


  - need to examine the intentions of the parties


- generally, the issue arises in insurance scenarios


  ex. Van de pitte:  



- car insurance purchased; covered anyone driving X's car with his permission



- daughter, driving with X's permission, negligently injured someone



- daughter was not a party to the contract



Issue:  was this not a contract, but a trust?



- Court said, No.


  ex2.  Schebsman:



- Schebsman's employed paying-out to his widow



- Schebsman was insolvent



- wanted payments to flow to his estate, so it would be available to his creditors



Issue:  was this a trust?  Had it been entered into too close to his insolvency?



- if it was too near his insolvency, statute would have rendered it invalid



- there was no trust, but in reality this meant that the widow was better off

- Court will not be quick to find a trust in contract-type scenarios

Trusts vs. Agency (p.16)

- agent has both power & authority to act on behalf of his principal

  - ostensible authority = no actual authority, but power

- both agents & trustees are fiduciaries.  This means:

  - no conflict of interest allowed

  - no unauthorised profits may be taken

  - they must act for the benefit of their principal/beneficiary

  - must keep proper accounts

Redding v. Attorney-General
- soldier stationed in Cairo supported smugglers

  - led them past military checkpoints

  - in return, took bribes

- now Crown claimed, as his principal, that the money actually belonged to them

- he had to account, as their agent

Remedies
- agency is a common law relationship, but at times was enforced in courts of equity due to their superior remedy of an equitable accounting

  - better when there are joint or complicated accounts

Consequences of Bankruptcy
- if agent goes bankrupt, creditors will generally have access to principal's property

  - not protected as under a trust, where trust property not available to trustee's creditors

- subject to certain preconditions, the beneficiary can trace the trust property

  - ranks before any creditor

Lister v. Stubbs (CA)

- Stubbs was a purchasing agent for Lister Co.

- took bribes from suppliers to give them the contract

- invested some of this money

- now Lister Co. claimed these investments as their own

  - sought an injunction & an order that he pay the money into court

- principal claiming it has rights to these assets bought with bribe money

- at trial, their relationship was characterised as akin to debtor-creditor

  - Lister had a right to an accounting, but no proprietary rights to the money or the property

- the CA upheld the result:

  - Stubbs had to account for these proceeds, but Lister had no proprietary interest in them

- if Lister had a proprietary interest, they would have ranked ahead of any of Mr. Stubbs' other creditors.

A-G (Hong Kong) v. Reid (JCPC, 1994)

- bribes received by agent belonged to the principal, in equity, even though they were not received due to use of principal's own property

- Reid was Hong Kong's Director of Public Prosecutions

  - took bribes for not prosecuting certain criminals

  - invested the money in land (a few parcels in New Zealand)

- Hong Kong government lodged caveats against his certificates of title for these properties

  - notifies others (i.e. prospective purchasers) of their claim

  - does not actually establish their legal claim (need to go to court to do that)

- caveats need to be related to interests in land (not merely contractual or personal rights)

- New Zealand claimed this was not in relation to an interest in land

- Court decided that wrongdoer should not profit from their wrongdoing

  - would only need to account for the original amount of the bribe...this is not right

  - he should also have to account for the increase in their value

- when he received the bribe money, he held it on trust for his principal, in equity

  - held on trust for the person to whom the duty of loyalty was owed

NOTE:  if value of assets decrease (drop lower than original bribe amount), principal is entitled to the higher amount

  - simply want to be sure agent does not profit from his own wrongdoing

Degree of Control
Also note:  trustee is not controlled by beneficiary

- beneficiary can seek an order to force trustee to do his job, but cannot tell him how to do it

- more independent than an agent, who is under the control of his principal

McIntyre v. Royal Trust Co. (MBCA)

- man lived with family

- bought government annuity contract in Mrs. McIntyre's name

  - trust company sold the shares to cover debts

  - put remainder in bank account for the man

  - a few days later he died

- McIntyre now claimed that these moneys were held on trust for her by the trust company

- court clearly saw that man's intention was to benefit her, but could not give effect to his intentions

- ruled against her

- equity will not assist a volunteer.

  - she was refused the equitable remedy of specific performance

  - courts will generally not construe an imperfect gift as an effective declaration of trust

- trust company was not under any trust-like duty

  - they were merely his agent

  - thus, equity will not regard as done that which ought to be done

- proceeds simply became general assets of his estate

  - agency terminates upon death of principal

- Mrs. McIntyre got nothing

UK case ~ Brockbank
- two trustees, one died

- beneficiaries wanted the bank to take over as sole trustee

- relevant statutory provision said surviving trustee could appoint replacements, subject to provisions of the trust

- this trustee was opposed to having the bank come into the picture

- beneficiaries were a well-defined group, all known & all adults

- Rule in Saunders v. Vautier was in effect, and could have been invoked by these beneficiaries

  - however, it was not ~ probably due to tax consequences

- instead, the beneficiaries applied to the court for an order that remaining trustee retire & the bank be appointed in his place

- application refused

  - beneficiaries could not tell the trustee how to do his job

  - court wouldn't interfere, either, except in extraordinary circumstances

- trustee is not the agent of the beneficiaries, even where Saunders v. Vautier rule could be invoked

Trusts vs. Fiduciary Obligations
- all trustees are fiduciaries, but not all fiduciaries are trustees

- fiduciaries owe a duty of loyalty

  - must always act in benefiting party's interest

- 1980:  Guerin came down

  - important decision regarding Crown's responsibilities vis-à-vis Canada's First Nations peoples

  - didn't like the strict classification/categorisation effort in place

  - approached it more like a question of fact

  - more open-ended; no fixed list of fiduciaries

- explained more fully by Wilson J. in Frame v. Smith (1987).

  - Fiduciary relationships have three characteristics (see p.21)


1.  Scope for the exercise of discretionary power


2.  That power can be exercised unilaterally by the fiduciary, affected the interests of the beneficiary


3.  Peculiar vulnerability to the exercise of this discretionary power.

  - no fiduciary duty found in that case, but the guidelines were accepted.

- See Lac Minerals case:

  - involved gold mining in Ontario

  - two mining companies:  Lac Minerals & Corona

  - Corona sought to secure mining rights in adjacent properties, which they felt would also contain some gold

  - they proposed a joint venture with Lac Minerals to accomplish this objective


- gave Lac all kinds of information about the property

  - instead, Lac went ahead & bought the property on its own & began mining it themselves

  - Corona then sued Lac on three grounds:


1.  Breach of contract


2.  Misuse of confidential information/breach of confidence


3.  Breach of fiduciary duty

  - trial judge found no contract, but agreed with Corona on #2 & 3


- found that both companies were under a fiduciary duty to each other


- ordered a restitutionary remedy:


  - Lac had to turn over all the gold or money which represented it, minus the cost of the mines they had built

  - Three Issues Facing the SCC:


1.  Is there an enforceable right to confidential information, and a corresponding obligation not to breach that agreement/right?


  - Yes.  And it was breached here.  


  - That would've been enough to dispose of the appeal...


2.  Was this a fiduciary relationship, and a breach thereof?


3.  Assuming one or both of these breaches were found, was is the appropriate remedy?


  - this was the point at which the court divided:



Majority (LaForest):
restitutionary (unjust enrichment)










as a remedy, imposed a constructive trust



Dissent (Sopinka):
agreed that trust could be used in this way...










...just not for these parties










damages or an accounting would work just fine










focus should be on plaintiff's loss, not defendant's gain


  - LaForest created three categories of fiduciaries (see p.21):



- only two are truly fiduciaries:



  1.  Those that fit Wilson's test ~ involves an inherent vulnerability




ex. trustee-beneficiary; principal-agent



  2.  The amorphous, problematic category




- vulnerability not innate to relationship, but arises from these particular facts/circumstances




- used for novel cases, outside the familiar/recognised categories




- need to look for evidence of reliance ~ a mutual understanding that one party had relinquished its own self-interest & agreed to act solely on behalf of the other party




- 'power-dependency' relationships




  - Problem:  many relationships may be so categorised...but not all give rise to fiduciary responsibilities




- in his view, the most important factor was the reasonable expectations of the parties in the circumstances

Hodgkinson v. Simms (1994, SCC) (p.20 of casebook)

- see casebook for summary of facts

- financial advisor recommends investing in a particular development, which provided him a sort of extra commission/finder's fee

- lost money

- sued

Issue:  was this a breach of fiduciary duty?

- majority felt it fell into the 2nd category, created by LaForest in Lac
- needed to assess the role of vulnerability in this determination

  - downplayed its importance ~ though the dissent felt it was indispensable

  - dissent also felt total & absolute reliance would be necessary

- LaForest relied more on a public policy argument ~ we should set high standards for these types of professionals, so that they can be made to live up to them

Trusts vs. Powers (p.23)

- Power = authority vested in a person to deal with property that he does not own

  - person who grants it = donor of the power

  - person who receives it = donee of the power

ex. Power of Attorney = power to act or represent a person under certain circumstances

ex. Power of Alienation = allows a person to dispose of another's property (ex. a stockbroker)

- often, powers are exercised by agents

- for our purposes, the most important = Power of Appointment (p.24)

  - donee = appointer

  - receiver of property = appointee

  Three Kinds:


1.  General:  may appoint property to anyone


2.  Special:  may appoint among an identified class


3.  Hybrid:  may appoint to anyone except certain individuals

Barford v. Street
- differentiation between general powers of appointment & outright ownership

Adopted in Canada by Re Mewborn
- if the power extends to appointer's deeds or wills, it is basically indistinguishable from outright ownership

Major Differences Between Trusts & Powers
1.  Trust is imperative; power is discretionary

  - trusts are mandatory in nature

2.  Under a trust, beneficiaries are the equitable owners of the trust property

  - they gain an equitable entitlement to the property

  - can use Rule in Saunders v. Vautier to depose the trustee

  Under a power, possible appointees only have a hope of receiving property

  - no actual entitlement

  - ownership is in default of those who will take if power is exercised (i.e. the appointer)

How to Distinguish between Trusts & Powers
- in practice, however, the two are hard to distinguish

- problems arise when powers are given to a trustee, allowing him to exercise discretion

- test:  is the power obligatory or discretionary?

  - if he MUST act, he is a trustee

- the discretionary trust is the hardest to distinguish from a power

  a.k.a. powers in the nature of a trust; trust powers

  - trustee has a discretion, but that discretion MUST be exercised

- also note that donees of powers can also be fiduciaries

  - so, that is not always a good distinguishing feature

- also be aware that the transaction may instead be a gift, with conditions

- therefore, the analysis devolves on a question of construction

  - important because the outcome may determine one's entitlement

  - as well, differing certainty rules will apply

Rules Used by the Courts
1.  A general power of appointment cannot be a trust power

  - donee may appoint to himself

  - court cannot force him to appoint to others

  - no trust duties

  - note that both special & hybrid powers may be trusts

2.  Where a gift-over is provided for, in default of the exercise of the power ~ this indicates a power, not a trust.

  - its exercise is not mandatory

  - donor has contemplated donee's failure to act

  - a little wrinkle:  however, if gift-over is merely to compensate for failure of appointees not for failure to act, it may still be a trust

3.  Look to the intention of the settlor/testator or donor to determine whether it is a trust or a power

Burrough v. Philcox (1840)

- Testator:  to T on trust for C1 & C2, remainder for issue of C1 & C2.  However, if C1 & C2 have no issue, the survivor of C1 & C2 may by his will appoint the property to the nieces & nephews of the settlor.

  Issue:  do nephews & nieces have any claim to the property if the power is not exercised?

  - if not, property will go to settlor's next-of-kin.

- note that none of the special rules apply (listed as #1 & 2 above)

- nieces & nephews will only have a claim if a trust power was created in their favour

- court held that this had occurred ~ nieces & nephews were entitled to the property

  - see quote on p.25

- court should carry-out testator's general intention where his specific/particular intentions fail

- sort of going at it backwards:  trying to decide whom testator wanted to benefit, then making suitable legal arrangements to give effect to those intentions

Re Weekes' Settlement (1897)

- Wife gives to Husband for life, with a power to appoint the property in his will

Issue:  What happens if husband fails to exercise the power?

- court held that it was a mere/bare power, NOT a trust power

- all the children had was a hope of receiving the property; no beneficial entitlement to it

NOTE:  absence of a gift-over does not automatically result in finding a trust

  - only presence of a gift-over is determinative (in those cases, it will be a power)

  - in its absence, you must do this intention/construction analysis

- court cannot compel someone to exercise a power, as it can with a trust

Re Perowne (1951)

- Wife gives property to Husband for life, knowing he would distribute it to her family according to her wishes

- held to be a mere power

  - just a large number of potential appointees

McPhail v. Doulton (p.45)

- trustee was given power to distribute funds to employees & their families, as well as ex-employees

Issue:  was this a trust or a power (i.e. was it obligatory or discretionary)?

- HL said it was a trust power

  - wasn't that important, however, because a power & a trust would have been held to the same test of certainty in this particular case

- CA had held that the court could take into account the consequences of their finding before deciding whether it was a trust or a power

  - should carry-out the intentions of the settlor, at least insofar as they can

Re Lloyd serves as a summary of these principles

Creation of Express Trusts (p.37)
Four Requirements:

1.  Parties must have legal capacity

2.  Must be certain, in three aspects:

  A.  Certainty of intention

  B.  Certainty of subject-matter

  C.  Certainty of objects (beneficiaries)

3.  Must be fully constituted

4.  Must meet all the formal requirements of the jurisdiction

Capacity
Settlor
- settlor must be competent/have personal capacity

  - must also have property to put into a trust

- must be an adult, mentally sound & solvent (p.37)

Trustee
- trustee must also be competent:  not mentally unsound or bankrupt

  - you can appoint a minor, but that makes this awkward


- cannot alienate the property

- trustees may also be corporations

  - unincorporated associations cannot be trustees as they are not legal persons

- one of the maxims of equity:  a trust should not fail for want of a trustee

  - the court may appoint one

Beneficiary
- as for the beneficiary, there is no requirement of legal capacity

  - the usual issue is who may represent these 'incompetent' persons & their interests

Certainty (p.38)

Knight v. Knight (1840) gives us the three certainties:

1.  Certainty of Intention

  - words must be mandatory in nature

2.  Certainty of Subject Matter

3.  Certainty of Objects/Beneficiaries

1.  Certainty of Intention

- there are no 'magic words' which create a trust

  - use of the word 'trust' is not necessary (but obviously very useful!)

  - the actual words used are not determinative.

  - whether or not the word trust is used will not determine the case

- problem:  precatory language

  - express a prayer or desire

  - not words of direction, mandate or obligation

- this is generally a difficulty encountered in interpreting wills:

  - Did the testator intend to give to X absolutely & rely on his goodwill & conscience, or was X merely meant to hold the property on trust?

- courts are no longer quick to find a trust based on this type of language

  - historically, due to rules in the ecclesiastical court, the court of chancery preferred to find a trust on clearly uncertain language than leave the property undisposed in the estate (which meant it would accrue to the executor)

  - The Executors Act (1830) changed the rules, so remaining property went to testator's next-of-kin, unless expressly granted to the executor

  - no longer needed to be so generous in the interpretation of precatory language

- nowadays, where precatory language is used, a trust will not be found

A good example:  In Re Adams & the Kensington Vestry (1884) (p.39)

- husband leaves property to his wife absolutely, "in full confidence that she will do what is right as to the disposal thereof between my children."

- CA found no trust

Connelly (1910)

- left property to sisters, but they were to leave it to a Protestant organisation upon their deaths

Issue:  was this a gift outright, a power, or a trust?

- court found no trust.  This was a gift outright.

Johnson v. Farney (1913, Ont.)

- husband left property to wife, but if she died intestate he asked that she leave it equally to each of their families

- court held no trust was created

- this was a gift to the wife absolutely

[Insert notes from Lisa here]

Re Hamilton per Lindley L.J. (1894 or '96)

- each judge should look at intention; done on a case-by-case basis

- need not be bound by precedent

Steele S.W.T.
- if will uses same words as one previously considered by the courts, that same result should flow unless the other decision was clearly wrong

- much stricter use of precedent

Anderson feels broader approach of Re Hamilton still governs, but the message is clear:

  - make sure intention is certain & explicitly spelled-out.

2.  Certainty of Subject-Matter
Two Branches/Test:

1.  Property that is to be held on trust must be certain

- See Palmer v. Simmonds (1854) (p.41)

  - widow left residue of her estate to Harrison (see wording on p.41)

  - the precatory language was good enough to create a trust, but the gift failed because the subject-matter was not sufficiently certain

  - the problem:  "the bulk of"


- bulk = 51% - 99% (more than half, but not all)

  - result:  Harrison took absolutely.


- property went to his heirs, not those intended by the testator to benefit

2.  Proposed interests of beneficiaries under the trust must be certain

- a.k.a. certainty of quantum (see p.43)

- proportions must be spelled-out, or a formula provided, for discretionary trusts to be valid

Curtis v. Rippon
- gift to wife absolute, despite the trust the testator seemed to impose regarding the children, the church & the poor

  - no indication of how much the church & the poor were to get

- uncertainty is removed; gift given absolutely

A Problem Unique to Home-made Wills
- settlor tries to give a gift absolutely, with remainder to someone else.

  - this the law will not allow

  - first gift disposes of the property absolutely ~ the gift-over is void

Re Walker (1925), 56 O.L.R. 517 (CA)

Re Shamas (1967), 63 D.L.R. (2d) 300 (CA)

- used a more flexible approach, when dealing with wills

- wife & eight children

- testator left property to his wife to raise the children, unless she remarried

  - in that case, she would only get a share, just like all the children

- court felt a life estate was created for the wife (not an all-or-nothing decision) with remainder to the children

  - two special characteristics of this life estate:


1.  Defeasible upon her remarriage ~ substituted instead a share of the estate (now 1/9, instead of 1/8)


2.  Coupled with special powers


  - she had access to income & capital (power to encroach on capital), for the purpose of maintaining herself & the children

- the judge basically tried to divine what the will would have looked like had it been drafted by a lawyer, instead of being home-drawn (as it was)

- giving the wife a plain life estate would not have allowed her to raise the children appropriately

  - needed access to capital ~ that is the only sensible interpretation of the will

- judge must try to find a way in law to give effect to the testator's plain intentions

  - ask, 'What would they have done had they sought-out legal advice?'

Re Golay's Will Trusts
- discusses test of reasonableness

- Mrs. B was to enjoy one of the testator's flats during her lifetime and to receive a "reasonable" income from his other properties

- seems quite similar to granting the "bulk" of one's estate (as in Palmer, above)

- court sought to give effect to testator's intentions by using an objective measure of reasonableness

- trust did not fail for lack of certainty of quantum

- seems to be a pretty uncertain test for uncertainty!

Hard to square with Kolb's W.T. (decided in Chancery)

- used the term "blue chip stocks"

- has no fixed definition in law or commerce

- Lord Cross applied the test:  'What would the testator have meant by this?'

- would have okay if he had left it to the trustee's complete discretion

- as it stood, it failed for uncertainty

NOTE:  Here the uncertainty pertained to the trustee's investment powers, not anything pertaining to beneficiaries

*Kolb's is probably the better law (as opposed to Golay)

Timing of Certainty
Issue:  at what point in time must the certainty requirement be met?

- so long as proportion is known, actual amount need not be certain at the time of the testator's death

Qu:  What if settlor creates an inter vivos trust which will be fed by other property later (i.e. meant to operate on his estate, too)?

- estate property will not be ascertainable until settlor's death

- must it be certain at time created, or at his death?

See Beardmore Trusts (1952, SCC)

- man & wife separated

- trustee to hold 60% of his net estate for wife until her death or remarriage

  - remainder to children equally

- intention was clear, but subject-matter was not

- not possible to determine size of estate until settlor died

Issue:  would the trust fail for uncertainty?

- at the time beneficiaries became entitled to payment, the estate would be ascertainable

- could the test be post-poned in its application, until this later time?

- Court said No.

  - not a mere rule of convenience, but a requirement of the law.

  - needed to be met at the outset

- some see this view as much too inflexible ~ why can't we just wait?

3.  Certainty of Objects
- certainty as to whom is to benefit from the trust

Why is this Required?
- trusts are full of obligations & duties placed on their trustees

  - not just raw powers which they MAY exercise

- these duties may be enforced by the courts, or taken-over by them

- trustees (i.e. the court) must know with certainty to whom these duties are owed

- result of such a finding of uncertainty:  trust is void ab initio
- fixed trust = class ascertainability test (see pp.44-45)

- powers of appointment & discretionary trusts = individual ascertainability test
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Gestetner Trust
- established the individual ascertainability test for power

  i.e. 'Did a given person fall inside or outside the class?'

Re Gulbenkian's Settlement
- reinforced this individual ascertainability test for powers

- at this time, it was still thought that trusts were subject to a separate test

  - both fixed & discretionary trusts used the class ascertainability test

I.R.C. v. Broadway Cottages (1955)

- said discretionary trusts were also subject to the class ascertainability test

This was adopted by Alberta case of Re Connor
- needed to be able to make a list of all possible beneficiaries at the outset

- here, testator had left gifts to her "close friends"

- these words were much too indefinite

Re Coates (1955)

- another case of an attempted gift to "friends"

- this was held to be okay, though, because it was a power & not a trust

- only had to meet the less stringent individual ascertainability test

McPhail v. Doulton (p.45)

- Mr. Baden left a trust fund for employees & their relatives of one of his companies

- it was a discretionary trust

  - unrestricted power of selection/apportionment given to trustees

Two Issues:

  A.  Was this a trust or a power?


- decided it was a trust, in the end (had been called a power by the lower courts)

  B.  What is the appropriate test to apply for certainty of objects?


- court decided that individual ascertainability test applied to both powers & discretionary trusts

How to Apply the Individual Ascertainability Test
Issue:  what were the consequences if you could not say that a person was inside or outside the trust/power?

Two Views:

  1.  Strict view:  if you could not say for certain whether any person was within or outside a power, the power must fail.

  2.  More lenient view:  this inability was not fatal to the gift as a whole


- only needed to be done on a case-by-case basis

Re Gresham (1956)

- Harman L.J. took the strict view

- provisions were void for uncertainty, even under a power

- similar to Gulbenkian, on its facts

Gulbenkian
- HL disagreed with the outcome of Gresham
- but seemed to endorse the stricter reading of Gestetner (see p.33)

Where the More Lenient View is Applied
ex. regular gifts subject to a condition precedent

  - Think back to Tuck's Case from last year's property class


- gift subject to his marrying a Jewish woman


Issue:  how could we know if a person met this condition?


  - only needs to be done on an individual, not a class, basis


- takes the more lenient view

- as for trusts, the view under Re Gestetner was that all the possible beneficiaries must be able to be listed from the outset

- this was confirmed in I.R.C. v. Broadway Cottages
  - another case involving a discretionary trust

  - held that the trust was void due to lack of certainty of objects

  - could not ascertain every & all members of the class

  - must ascertain, or at least be able to ascertain, all possible beneficiaries in that class

The Proper Approach:

1.  Examine the instrument & determine whether a power or a trust was created

2.  Apply the appropriate test

- do not first consider it as a trust & see if it fails, but then treat it as a power because the test is easier

  - a valid power shall not be spelled-out of an invalid trust!

McPhail
- questioned the basis of Broadway Cottages
- an equal division should not always be presumed (p.48)

  - may be totally contrary to the testator's intention

- also found that Broadway test was hard to apply

- decided that powers & discretionary trusts should be subject to the same test

  i.e. individual ascertainability rather than class ascertainability

NOTE:  even Lord Wilberforce recognised that the law of powers & the law of trusts have not been totally integrated

  - though the test for certainty of objects is shared, major distinctions still remain:


- trusts = obligatory


- power = not obligatory

Further Issues:  Is McPhail applicable to all trusts (including fixed trusts)?

  - No.  You must still be able to list all beneficiaries under a fixed trust


- at least according to Anderson's interpretation

Further Certainties
1.  Linguistic:  is the concept sufficiently clear?

2.  Evidentiary:  ex. identifying "close friends" in Re Conner
3.  Administrative:  is the class so hopelessly broad as to be administratively unworkable?

Jones v. T. Eaton Co.
- a charitable purpose trust (this may relax the rules slightly)

- trust to benefit the Toronto members of the quarter-century club

  - 25 year+ employees of Eatons

Issue:  did testator mean members who now lived in Toronto, members who had at some point worked in Toronto, or employees who had worked 25 years+ in Toronto?

- looked at extrinsic evidence (the testator's own life history ~ had worked at Toronto store for 25 years)

Unresolved Issues/Questions
1.  Problem deciding whether a term is conceptually certain

  - what is the threshold for the certainty test?

  ex. 'friend'; 'relative'

2.  What if trustee has power to distribute among a few classes, but one or more classes are uncertain?

  - does the whole gift fail, or is the gift preserved for the remaining classes?

3.  How does the individual ascertainability test work in practice?

  - must the applicant show that he is within the class, or simply that he is not excluded by it (i.e. prove positive or negative inclusion)?

  - must the court confine itself to real applicants, or must it be certain about hypothetical beneficiaries?

4.  In discretionary trusts, how many of the potential beneficiaries must be known to the trustee before he exercises his discretion?

Constitution of Trusts
Three Methods of Constitution (p.60)

(assuming certainty requirements are satisfied)

1.  Settlor may directly transfer property to trustee

2.  Settlor may declare himself trustee

3.  Transfer of the property to the trustee(s) by a third party (ex. Re Ralli)

1.  Direct Transfer to Trustee
- needs to be an effective transfer done with the intention (on the part of the settlor/transferror) to create a trust

- need for intention illustrated by Carsen v. Wilson (p.60)

  - the deceased, Wilson, executed deeds & handed them over to his solicitor to deliver to various grantees upon Wilson's death

  - however, the gift was imperfect under the law at that time


- not a testamentary or inter vivos gift

  - instead, it was argued that there was an effective gift at equity ~ an implicit declaration of trust

  - this argument failed


- facts did not show the requisite intention to create a trust

  - courts will not find a perfect trust in an imperfect gift


- would circumvent the Wills Act and conflict with the long-standing requirement of intention to create a trust

What is Needed for an Effective Transfer?
- in cases of voluntary trusts (i.e. no consideration given), settlor must do all that is necessary to transfer title & to divest himself of ownership

  - if something remained to be done, the gift was invalid as transfer was not effective

Leading case:  Milroy v. Lord (p.60)

- Medley transferred shares to Lord to benefit his niece Eleanor Milroy

  - reserved a power to amend the terms

- Medley gave Lord a power to trade his shares & receive dividends from them

  - included the 50 shares he had apparently given to his niece

- Medley died; share certificates handed over to his executor

Issue:  did the 50 shares belong to his niece, or the estate generally?

- court held that Lord never became a trustee

  - he was Medley's agent; subject to his directions

  - he had a power to transfer shares to himself, as trustee

- court could not have ordered Lord to make the transfer, unless it could have so ordered Medley, which it could not

- general principle quoted at p.61

- settlor must have done everything necessary to effect the transfer

Where Something Remains to Be Done by a Third Party
- there is some authority which suggests that if settlor does everything he can do to effect the transfer, but something remains to be done by a third party, the transfer will be viewed as complete in equity (though it is invalid at law)

- this is one way the courts have mitigated the application of Milroy v. Lord
Leading case:  Re Rose
- shares transferred to wife & son

- needed to be registered in the company's books

  - this was not done before the settlor's death

- the case was really one of taxation/estate duty, but the validity of the gift was in dispute as well

- court held that this was a valid transfer

  - it was not the donor's fault that it was not completed/valid at law

  - they were not perfecting an imperfect gift

2.  Settlor Declares Himself Trustee
- there must be a clear declaration of trust by the settlor (see p.68)

  - must be present (not a promise for the future) and irrevocable

- there is no formula, no magic words (except as may be required by Statute of Frauds for land)

- Supported by two equitable maxims:

  1.  Equity will not perfect an imperfect gift

  2.  Equity will not assist a volunteer

Richards v. Delbridge per Sir G. Jessel, M.R. (1874)

- see p.70 for a summary of the facts

- need not use the words 'I declare myself a trustee for X', but the intention must be the same

- anxious as the courts are to give effect to settlor's intention, his words must be construed according to their plain meaning

- no trust found here

Ratio (p.71):  if trust is intended to be effected (i.e. constituted) by one mode, the court will not perfect it by employing another mode

NOTE:  words are not always necessary

  - conduct may be enough

  - or, a series of statements which, on their own may not create a trust, together may be enough

Jones v. Lock (p.68)

- look to casebook for summary

- no trust created by conduct

- no effective gift, either

Paul v. Constance (p.68)

- first wife = Bridget Constance

- they separated; he moved in with Ms. Paul (2nd partner, though they never married)

- due to a workplace injury, he received £950 from his employer

- wasn't sure what to do with it; discussed it with Ms. Paul & the bank

- Ms. Paul would require his written authorisation to draw on the account

- over the course of the next year, they also deposited some bingo winnings

- one withdrawal, shared between them, for food & presents at Christmas

- Mr. Constance died intestate

- Mrs. Constance became administratrix of his estate

  - closed the account & claimed it for herself

- Ms. Paul said the money belonged to her, if not at law, then in equity, as an express trust created orally

- the court agreed

  - they found a trust in favour of Ms. Paul

Case from the British Virgin Islands:

- C.P. provides generously for his wife & children

- remainder of his wealth was to be used to set-up a charitable foundation

- various deeds were drawn-up to this effect, but were never signed

- though he expressed orally that he felt the trust was fully constituted, the court did not agreed

- no trust found by lower courts

  - transfer had not been effected fully

  - though he was one of the trustees, the transfer must be to ALL trustees

- equity will neither perfect an imperfect gift nor assist a volunteer, however, the Court of Appeal held that 'Equity should not strive officiously to defeat a gift', either

  - CA found that he had implicitly declared any transfer to be on the terms of the trust

Issue:  had there even been a transfer?

  - deeds were never completed

- Privy Council reversed the lower court:

  - transfer to one trustee was good enough

  - he was then obliged to transfer the property to all the trustees

Where Might Equity Intervene to Perfect an Imperfect Gift or Assist a Volunteer?
1.  Proprietary Estoppel (not to be confused with promissory estoppel)

  - not as developed in Canada due to our use of the constructive trust

  - in these cases, estoppel may be used as a sword (not only as a defence)

  - courts do not like to stand by while someone does something to his detriment based on a faulty assumption regarding his rights

  ex. acts on a promise by the settlor to improve the land

Further developed by Ives Investment:

- man sold his property without reserving an easement to get across the property

- the other side (purchaser) thought he had reserved those rights

- the Court felt it should comply with the intentions of the parties

Courts may go further than granting limited rights like easements

- may even allow the person to stay & live on the property ~ receive a life estate

See Pascoe v. Turner:

- man & woman lived in man's house for eight years

- woman had only £1000 to her name

  - spent £200 on improvements to the property

- man now sought an order of possession

- court said that the woman had some right to the land, but a license would not grant her adequate protection

- instead, they gave her the title to the land outright

  - this was an imperfect gift (from the man to the woman), in a sense, which the court perfected

2.  Constructive Trust

- created by the courts, not due to the intention of the parties

- in Canada, constructive trusts have been used to remedy unjust enrichment

  - this was primarily done in cases of marital property division in divorce cases, before the current statutory provisions were put into place

  ex. man deemed to hold property on trust in appropriate shares for himself & his wife

3.  Donationes Mortis Causa
- gift not final or complete until the donor dies

- must be made in the contemplation of death

  - if the donor does not die, he may ask for the property back

- conditional upon donor's death

- certain delivery requirements, as well

4.  Strong v. Bird (1874) Principle (p.85)

- Requirements listed on p.85:

  "Where A, during his lifetime, (1) intends to make an immediate gift to B (or, as in Strong v. Bird, to release a debt), but (2) the gift is not delivered during A's life, (3) there is a continuing intent to give and (4) B is appointed executor of A's estate, the gift is perfected.  The legal title vests in B as A's personal representative."

- this takes precedence over charges on the estate, etc.

- seems that this exception has been extended from personalty to cover real property, too

A Note about Terminology:

  personal representatives = executors & administrators

  executors = named in will by testator

  administrators = no one named in will


- someone still needs to dispose of property, etc.


- appointed by the court

Re James (p.85)

- said the principle of Strong v. Bird applied to administrators, too

This principle has been questioned:  see Re Gonin (1977)

- in this case, no will was made ~ mother seemed to think that she could not make a will in favour of her illegitimate children

- mother had written-up a cheque in her daughter Ms. Gonin's favour to be delivered upon mother's death

- also made many others gifts over her lifetime

- upon her mother's death, Gonin wanted these gifts to be effected, rather than share proportionally with her two sisters

- sisters' counsel conceded that principle in Strong v. Bird applied

  - court found along those lines, but they didn't agree that the principle actually applied

- judge would have distinguished Strong v. Bird
  - here they were dealing with a court-appointed administrator, not an executor appointed by the testator

Qu:  what is the ambit of the Strong v. Bird principle?

A Third Method of Constitution?
- Anderson says there are only two modes of constituting trusts

- Ralli is simply an extension of the Strong v. Bird principle

- others see Ralli as representative of a third mode of constitution

In Re Ralli's Will Trusts (p.66)

- father's will left a life estate to wife, with remainder to his daughter Helen

- Helen was a party to a marriage settlement

- therein she promised to transfer her share in her father's estate to the trustee of the marriage settlement

  - but she never did

- it turns out that the same trustee was appointed for the father's will's trusts & Helen's will (the trustee of the marriage settlement)

Issue:  trustee now asked the court:  whom do I hold the property for?

- it is true that the nieces & nephews (who stood to benefit under the marriage settlement) could not enforce their intended benefit under the marriage settlement against Helen, as they were not parties to the deed but mere volunteers

- the argument was made that if they could not force Helen to transfer the property, they could not now force her estate to do so, either

- however, the trustee was a party to the trust

  - now he gained ownership of the property

  - under Strong v. Bird, did he have to give the property over to the nieces & nephews?

- though it is true that equity will not assist a volunteer, that only comes into play when equity is engaged

  - equity acts only on a man's conscience to bind him to an obligation or to prevent an unconscionable result

  - court found that it was not unconscientious to withhold from Helen's estate the fund which Helen covenanted that the nieces & nephews should receive

- seems to stretch the application of Strong v. Bird to an unusual set of facts

Promises to Convey Property
ex. A makes a promise to B to create a trust in B's favour

  - B is the putative beneficiary

Two Variations:

1.  B gives consideration for this promise

  - this would be enforceable at law (assuming all the contractual requirements were met)

  - but the remedy might be tricky (hard to calculate damages)

  - equity might step-in & order specific performance

  The Special Case:  Marriage Settlements (see p.80)


- consideration is deemed to have passed from the spouse & the children to the settlor

Supported by Pullan v. Koe:

- trust created so husband & wife had a life interest, with remainder going to their children

- wife agreed to transfer any money that she received (over £100) to the trustee, to be held on the terms of the marriage settlement

- wife came into £300 ~ should've kept £100 & given the rest to the trustee

  - instead, she kept it all & bought bonds with it

- she died

- trustee now sought to add these bonds to the trust fund

- court decided that the children could have sued, so the trustee could sue in their stead

  -children deemed to have given consideration, as part of the overall marriage consideration

NOTE:  This doctrine does have its limits:  if the husband & wife have no children, the next-of-kind cannot sue on this doctrine.

See Re Plumptre's Settlement (1910)

- marriage settlement for husband & wife for life, then to their children or, if no issue, to wife's relations

- husband bought shares in the wife's name

- these investments were not added to the trust fund

- now (since there were no issue) the next-of-kin sought access to these investments

  i.e. trying to sue husband to force him to it these shares to their trust fund

- however, this was a mere promise

  - though it was in a deed, they were not a party to it

- had to be part of the marriage consideration

  - court said they were too remote.  Could not benefit from this doctrine.

- it also happened that the trustee, who was a party to the deed, could not sue on behalf of these relations

  - his action would have been statute-barred

2.  Beneficiary did not give consideration in any form (see p.80)

- generally, neither the law nor equity will assist this volunteer

- of course, there are always exceptions:

  - mainly involve covenants:  promise given in a document, executed under seal


a) if the beneficiary is a party to the covenant, he should not need to involve equity


  - has an action at law


  - seal = consideration


b) a further issue arises where the beneficiary is not a party, but the trustee is & he sues on the beneficiary's behalf

a)  Where Beneficiary is a Party to the Deed
Cannon v. Hartley (1949, UK Ch.D.)

- separation deed entered into by husband, wife & daughter

- man promised that if he became entitled to property greater than £1000 under his parents' will, he would settle half on himself for life, then to his wife for life, remainder to the daughter absolutely

- did receive a great deal of money from his father's estate, but refused to comply with the terms of the covenant

- his daughter sued him

- judge agreed that daughter should receive damages for breach of covenant

NOTE:  In these situations, plaintiffs are limited to common law remedies

  ex. damages, not specific performance

  - this is because equity does not recognise the seal as adequate consideration

b) Where Beneficiary is Not a Party, but the Trustee Is
- beneficiary cannot sue, as in the former example, simply for breach of covenant at common law

- Common law questions raised:

  1.  No consideration has passed, though document is under seal.  Is that good enough?

  2.  Can the trustee sue at common law, as a party to the deed?


- if so, what is the remedy?  What damage has he suffered?


  - damage is truly suffered by the third-party beneficiary


  - trustee cannot recover on his behalf

Re Pryce (1917) (p.83)

- marriage settlement regarding wife's after-acquired property

- the beneficiaries (wife's next-of-kin) could not sue in common law because they had not given any consideration

- were not helped by equity, as they were mere volunteers

Issue:  Could the beneficiaries sue indirectly, through the trustees?

- court said No.  Should not be able to indirectly what you cannot do directly.

Re Kay's Settlement (1939) (p.82)

- court would neither compel the trustee to sue (as in Re Pryce) nor would it allow him to sue (this takes it one step further)

  - ordered him not to

- this decision created some doubt as to whether the trustee could ever sue

The Unsettled Question:  what if the trustee didn't consult the court before suing?

  - Could he then succeed?

  - this would be unlikely, given the attitude of the court in Pryce & Kay
These two cases have been followed more recently in Re Cook's S.T.
- family fortune settled on son, Sir Francis, for life, with remainder over to his children

- certain paintings were not included in the settlement, but in a deed

  - he covenanted that none of the paintings should be sold, but if they were, the proceeds would be caught by the terms of the settlement

- he gave one of the paintings to his third wife

- now she wanted to sell it

- the children (beneficiaries) were not parties to the settlement ~ mere volunteers

- could the court order the trustee to sue on behalf of the children, as he was a party to the settlement?

  - No.  Pryce & Kay were applied.

Academic Criticism of Pryce & Kay
- this line of cases has been criticised, at least academically

- results seem harsh; allows people to break their promises

- academics were excited to uncover the old case of Fletcher v. Fletcher
  - Anderson says he's not sure what it means, but will describe what people have interpreted it to mean

Fletcher v. Fletcher (p.72)

- facts laid out nicely on p.72

- basically a provision to provide for an illegitimate child

- when he died, the estate did not know of this arrangement

  - followed the will instead

- now the boy reached age 21 ~ sued for the money, even though it was a voluntary deed to which neither the boy nor the trustee were a party

- court found this was a pre-existing debt

  - ordered the trustee to sue

  - if he would not, the cestui que trust could sue in the name of the trustee either at law or in equity

How Can Fletcher be Explained?
- this was not merely a promise

- the debt it creates can form the subject of the trust

- becomes a chose in action (see p.72)

- seems like a great way to get round these authorities

- it is no longer so popular ~ indeed, not sure if it was even a possibility in the first place

In Cook's, they tried to rely on Fletcher
- dealt with on p.75

- covenant did not create a property right (chose in action)

- instead, it was merely an executory contract, as the funds did not yet exist, and might never exist (i.e. paintings might not be sold)

Future Property (see p.78)

- property one expects to receive in the future is not now your property

  - cannot create a valid trust

- however, a promise to convey such future property upon its receipt can form part of a valid contract

  - if consideration passes, it can be enforced at law

In Re Ellenborough (1903) (p.78)

- nice summary in the casebook

- when her sister died, Miss Towry Law passed her inheritance on to the trustees

- however, when her brother died, she did not want to hand-over the property

  - now asked the court if she was obliged to do so

- this was purely voluntary ~ no consideration

- dealt with the expectancy of receiving property ~ not actual property

  - trustees could not force her to hand over the money

Formal Requirements (p.85)

- have become much less important in Manitoba, but remain operative in other jurisdictions

- Statute of Frauds was repealed in 1980s in Manitoba

Formal Requirements for Inter Vivos Trusts
- the first place to look is the Statute of Frauds
  - required that sales of land be evidenced in writing

  - any creation of trust or assignment of rights under a trust must be evidenced in writing

  - only applied to express trusts


- not constructive or resulting one

  - only applied to real property


- NOT personalty

  - need only be EVIDENCED in writing


- had to have proof in writing ~ the trust itself need not be declared in writing

- additional requirements created by case law:

  - declaration must be present & irrevocable

  - the writing proving the trust had to indicate the key terms of the trust

  - if the land to be held on trust was already being held on trust, the current beneficial owner must also sign

- unfortunately, though the Statute of Frauds attempted to prevent fraud, sometimes became a vehicle for fraud itself

  - people tried to get out of obligations because they were not sufficiently evidenced in writing

- equity attempted to prevent this use of Statute of Frauds for fraudulent purposes

  - allowed parol evidence in those circumstances

See Rouchefoucauld v. Boustead (p.86)

See Bannister v. Bannister (1948)

  - X conveys a cottage to Y

  - Y allowed X to stay as long as she wanted

  - Y later attempted to evict X

  - court allowed parol evidence to prove this agreement

  - she had a life estate in the property

Formal Requirements for Testamentary Trusts
- governed by the Wills Act
- there provisions were initially contained in the Statute of Frauds
- covers any dispositive instrument which intends to confer a benefit to someone upon the donor's death

Formal Requirements:

  - must be in writing

  - signed by the testator

  - witnessed & signed by the witnesses in the presence of the testator

Exceptions:

- wills made by those in active military service

- holograph wills:  s.6

  - wills written (in their entirety) in the handwriting of the testator are valid though not attested to by witnesses

  - must also be signed

- dispensation power:  s.23

  - allows for a finding of validity where there has been substantial compliance with these formal requirements

  - see p.87 (reproduced in casebook)

Two Reasons for These Formal Requirements:

1.  Evidentiary concerns

  - allows the court to be sure these were the true intentions of the testator

2.  Channelling function

  - makes it a little difficult for people to make a will

  - helps focus their minds on the gift, since it requires such formality

  - trying to prevent them from acting imprudently

How to Get Around Problems with the Wills Act & Compliance with Its Terms
1.  Doctrine of Incorporation (a.k.a. Incorporation by Reference)

  - can incorporate the dispositions by reference

  Conditions:


A.  Document must be in existence before the will is executed


  - however, documents referred to by the will that are not yet in existence are still validly incorporated if created before the last codicil of the will is appended.


  - essentially, the will is re-executed with the addition of each codicil


  - see Truro

  - must still meet the two further requirements:



- must be referred to as though it presently exists



- must still be sufficiently described


B.  Will must refer to the document as though it is already in existence


C.  Document must be described with sufficient certainty

  Limitations:


A.  Cannot make future dispositions in this way


  - this would allow testators to circumvent the Wills Act

B.  Document will become part of the public record (filed with the will)


  - this may be why people choose to use secret or semi-secret trusts instead

2.  May allow extrinsic evidence for certain gifts which are to be given effect upon donor's death

  ex. gift to 'housekeeper' or 'gardener':  may change your housekeeper or gardener & thus change the beneficiary/alter your will

  ex. gift of 'contents of my safety deposit box' or 'furniture in my living room':  allows donor to maintain a power to change the objects of the gift

3.  Trusts allow the testator/settlor to retain the power to vary the terms of the trust

  - this is unlike wills, which may only be changed in accordance with the Wills Act
  Qu:  what about trusts embedded in the will?

Re Jones (1942)

- variation power claimed on the face of the will

- you cannot make a gift in your will & retain the power to vary its terms

Re Edwards (1948, Ch.D.)

- variation power claimed in a separate document ~ cannot be incorporated into the will

- will purported to give property to some trustees on same terms as a previous trust

- later sought to exercise his power of appointment which he reserved to himself under the trust

  - this change was made without complying with the Wills Act
- he was not allowed to exercise the power in this way

- power of appointment did not become part of the will

  - the dispositions were properly incorporated into the will, but the power of appointment was never incorporated

- if the power of appointment had become part of his will, it would have given him the power to alter his will without complying with the Wills Act
Re Schintz's W.T. (1951)

- reserved quite a limited power of revocation

- hard to say whether it was more like Edwards or Jones
- held that the reference did not prevent incorporation of existing deeds & settlements

- Anderson thinks this decision was wrong; goes against Jones
How Can We Differentiate Between These Cases?
- What is the testator trying to do?

  A.  Trying to incorporate present & future documents


- will not succeed


- you are circumventing the Wills Act
  B.  Trying to incorporate a single existing document which contains a power of revocation


- may succeed; courts will simply disregard the terms which reserve a power of revocation

4.  'Pour-Over' Trusts

- American position:  seen as giving gifts to the existing trusts, despite powers of revocation/variation

Re Playfair (1951, UK)

- testator left £20,000 by will to trustees to be held on the terms of an earlier & irrevocable marriage settlement

- son had a vested interest, under this settlement

- however, he died before his father

Issue:  would the son's estate benefit from this additional gift?

  - if yes, the gift in the will would have to be valid


- a gift to the existing trust

  - however, the answer would be no if a new disposition were being created


- the gift would lapse (according to the Wills Act)

- court held that this was a gift to the trust

  - son's estate to benefit from this disposition

- this is an exceptional case

The law has developed more in the US because inter vivos trusts are commonly used as tax-planning tools.

- our law may soon follow suit

The Role of Secret Trusts
- secret trusts seem to be exceptions to these harsh rules regarding testamentary dispositions

- it is difficult to rationalise their acceptance in the law

- basic reasoning:  a statute should not be used to perpetrate a fraud

  - if the court knows the true facts, it should act on them

- see quote on p.98 from Blackwell v. Blackwell
- operates outside the Wills Act ~ a separate doctrine of equity

Re Young (1951)

- person who witnesses the will was the intended beneficiary of a secret trust under it

- generally, under the Wills Act, witnesses are disqualified from benefiting under the will

- judge said he received the benefit by way of the trust, not by the will.

- was not disqualified

- Wills Act was circumvented

Re Gardner #2 (1923)

- beneficiary of a secret trust under testatrix's will died before the testatrix

  i.e. before the will took effect

- if it had been an out & out gift, it would have lapsed (no gift was effected)

- Romer decided that the benefit did not lapse; belonged to the beneficiary's estate

- beneficiary's interest arose when trustee promised testatrix (inter vivos) to hold it on trust for beneficiary upon her death

- Anderson feels this case was wrongly decided

  - trust was not fully constituted until woman died

  - this is a remarkable change in the law, but should probably be confined to its facts

Secret Trusts
Two Categories:

1.  Fully Secret Trusts (a.k.a. Secret Trusts)

  - fact that property given on trust at all remains a secret, as does the identity of the beneficiaries & their entitlement

  - on its face, will gives gift to X absolutely

  - however, before testator's death, X agreed to hold the property on trust for another

2.  Half-Secret Trusts (a.k.a. Semi-Secret Trusts)

  - given on terms of trust, but the entitlement & identity of the beneficiaries remains a secret

  - will says that X receives the property on trust, though the terms of the trust & beneficiary of the trust are not disclosed

  - only partially secret

Terminology:

- From Ottaway v. Norman:


X = primary donee


B = secondary donee

Fully Secret Trusts
Conditions:  must be met before the courts will enforce a fully secret trust (p.88)

- these were laid out in Blackwell v. Blackwell:

  1.  Existence of the trust must be proved


- clear intention to create a trust

  2.  Terms of the trust must be communicated to the donee (trustee) before the death of the donor

  3.  That trustee must have expressly or impliedly accepted this trust obligation

Possibility for Fraud:

- X might tell the testator that he will take the property on trust for B, but then keep the property for himself

- however, if X's conscience is not engaged by making this undertaking before the testator's death (i.e. before the gift is effected), he may take the property absolutely

  - equity has no jurisdiction; cannot act on his conscience

Moss v. Cooper (1861)

- communication, after will was made, through an agent

- held to be valid

Communication may be constructive.  See Re Boyes (p.90)

- instructions placed in a sealed envelope

- so long as trustee has an idea of what those terms are & agrees to them, the communication requirement is met

- still, needs to be done in the testator's lifetime

~ for half-secret trusts, see Re Keen
Justification:

- primary donee should not benefit from disregarding his promise to the testator

- meant to prevent fraud

- if this is the limit of this doctrine's justification, why do the courts go one step further & enforce the trust in favour of the beneficiary?

- this doctrine allows people to make testamentary gifts contract to/circumventing the requirements of the Wills Act
  - testator may vary entitlements to property without complying with the formal requirements of the Wills Act
Limits on the Enforceability of Secret Trusts
1.  Must Be Definite

- in re: communication & acceptance of trust's terms

- if X simply makes a vague statement that he will hold the property on trust, but does not know the full extent of the terms, he will be held to hold the property on trust for the testator's estate (NOT B)

- this differs from 'constructive communication' in that the directions were never communicated during testator's lifetime

  - on this point, see Re Boyes
2.  Certainty of Subject-Matter

- see Ottaway v. Norman (p.92)

  - gift of "whatever money was left at her death"


- too vague


- if she had the right to mingle her own money with money derived from Harry, there would be no ascertainable property on which the trust could fasten at her death

  - other gift:  house, to be held on trust by housekeeper for the benefit of testator's son & daughter-in-law.


- terms of the trust were unusual:  only needed to leave the house by her will to these beneficiaries (had it for her own lifetime)


- this gift was sufficiently certain, despite its unusual terms

3.  Purpose Must Not Be Illegal or Against Public Policy

- if this requirement is offended, X would hold the property on trust for testator's estate (NOT the intended beneficiary)

4.  Must Be Sufficiently Proved

- this is difficult by its very nature & purpose (i.e. meant to be kept secret)

- court must admit parol evidence

Qu:  what is admissible evidence in these cases?

  - run into problems with oral evidence & the hearsay rule

Qu:  what is the onus of proof?  to what extent must this be proven (i.e. what is the standard of proof)?

McCormick v. Grogan
- seemed to suggest the criminal standard:  to be proven beyond a reasonable doubt

Ottaway v. Norman 

- counsel based his evidentiary argument on Lord Westbury's comments in McCormick
  - felt plaintiff had not discharged this heavy onus

- Brightman J. compared the standard of proof to that in equitable actions for rectification of written instruments (see p.94)

Remaining Issues/Special Points
1.  When does the beneficiary's interest vest?

  i.e. What is the role of Re Gardner #2?

2.  Is oral evidence alone sufficient to prove a trust?

3.  Is the secret trust an express or constructive trust?

  i.e. Is it created by the intention of the testator, or by operation of law (imposed by the courts)?

  NOTE:  Half-secret trusts are obviously express trusts

  - insofar as the secret trust is used to prevent fraud, it could be seen as constructive


- however, constructive trusts generally do not depend on the intentions of the testator

  IMPORTANCE:  In jurisdictions with something like a Statute of Frauds, express trusts of real property must be evidenced in writing

4.  Problem with gifts to two people, where only one accepts the obligations of the trust

Re Stead
- delineates three different situations (p.89):

  A.  Testator is induced by A either to make or to leave unrevoked/unamended a will which leaves property to A & B as tenants-in-common, where B knows nothing of A's promise to the deceased to hold the property on trust for someone else.


- in this case, A is bound by the secret trust, while B is not


- this is because each tenant-in-common had a divisible share in the property, which can be dealt with separately


  - shares need not be of equal size


  - their interests are distinct, though they hold a common title

  B.  What if A & B are joint tenants?


- enjoy the right of survivorship (jus accrescendi), so that when B dies his share of the property accrues to A


  - shares must be equal


- can be severed or partitioned


  - severance must be achieved during the lifetimes of both co-owners (cannot be done after B's death)


- if severance had occurred, the situation is the same as above (for tenants-in-common)


- severance cannot be effected by will, as the right of survivorship operates before the will & takes precedence over it


- Re Stead says that the trust binds both A & B ~ i.e. the whole property


  - justification:  no person can claim an interest under a fraud committed by another

  C.  A Distinction: (p.89)


- B (above) only applies where will is made based on A's antecedent promise


- if will is simply left unrevoked, gift to B is untainted by A's fraud


- here, A would take on trust, while B would not be bound by the terms of the trust


- distinction has been criticised:  in both cases, A is equally fraudulent 


  - why should the outcome be different?


- as the law now stands, everything depends on when the promise was made.

Half-Secret Trusts
- here, the trust is not concealed

  - X cannot pretend that the gift was given absolutely

- thus, if the purpose of this law is to prevent fraud, all that would be required is that X hold the property on trust for the estate:  there would be no need to enforce the trust for the beneficiary

- however, the courts will go this far:  if terms of trust are sufficiently proven, the trust will be enforced as intended by the testator

Leading case:  Blackwell v. Blackwell
- seems to say that these trusts simply act outside the Wills Act
Characteristics/Special Issues:
1.  Extrinsic evidence is not allowed if it contradicts the express provisions of the will

  ex. If will says, 'I give this property to X on trust on terms that I WILL tell him', then evidence of terms communicated before will's execution will not be admitted

2.  Those who are named by the will as trustees will not be allowed to bring evidence that testator intended to give the property to them absolutely

  - this flows from the first proposition:  cannot contradict the terms of the will & the will says the property was given on trust

  - thus, if terms of trust cannot be completed, X holds the property on trust instead for the estate

  - does not take the property for himself

3.  Trusts only take effect for property of which the trustees knew & accepted

  ex. Trustee thought he was holding $10,000 on trust, but in the will he is left $100,000


Issue:  does he hold the extra $90,000 on the same terms?


  One view:  $10,000 = trust; $90,000 = gift to trustee personally & absolutely


  Better view:  $10,000 = trust; $90,000 = on trust for the estate

  - this rule probably applies equally to fully secret trusts

Johnson v. Ball (1851)

- will referred to a letter which did not exist

  - property thus held on trust for the estate

- evidence could not be brought regarding events which occurred after the will was executed (or after its last codicil was appended)

- testator cannot reserve unto himself a power of disposition by simply naming a trustee but not disclosing the objects/beneficiaries of the trust

  - that would 'give the go by' to the Wills Act
- supported by Blackwell & Re Bateman (1970s) (p.97)

Re Keen
- trustee given an envelope before will was executed

- this 'constructive delivery' was accepted in Re Boyes, so long as trustee has a general idea of what the envelope contains

- remember, though, that will cannot refer to a document to be made; some future communication

  - that would be invalid

  - must be a past communication

- communications after will was made but before testator's death would never be admissible as evidence of a valid trust

Re Mihalopulos (ABSC, 1956) (p.102)

- Greek immigrant died in Banff, leaving a three-year-old will dealing with property in Canada & Greece

- intended to divide his property & appoint two executors:  one Canadian, one Greek

  - Canadian executors were to wind-up the Canadian assets & transfer them to Greek executors

- tried to indicate his intentions in a separate paper dated the same day as the will (see p.102)

- recent amendment to Wills Act would allow holograph instruments to be valid codicils to a duly attested will

- however, this paper did not qualify:

  1.  Wasn't signed

  2.  Could not stand on its own as a will because it contained no dispositive provisions

- alternatively, it was argued that the document was incorporated into the will by reference (incorporation by reference).  Requirements:

  1.  Document written before the will

  2.  Must be clear that this is the document referred to by the will

  - not able to be proven in this case

- third argument:  will should be read as creating a semi-secret trust.

  - this document could then be seen as delineating its terms

  - provision cannot be valid if it purports to allow testator to change directions from time to time

  - cannot reserve to oneself a power to make future dispositions of one's property by unattested & unsigned instruments, contrary to the provisions of the Wills Act (p.105)

- applied Re Keen
The Unhappy Dichotomy
1.  Secret trusts:

  - communication after will made but before death okay

  - trust would be valid

2.  Semi-secret trusts:

  - such communications not acceptable

  - trust invalid

One argument:  both types of trusts contravene the Wills Act
  - should only be recognised by equity for the narrow purpose of preventing fraud or unjust enrichment

   - should simply be held on trust for the estate

Opposing view:  secret & semi-secret trusts exist outside the Wills Act
  - they are supported by general equitable principles

  - semi-secret trusts should be treated the same as fully secret trusts

  - this is the law in Ireland & some US states

  - creates difficult questions re: timing ~ when does the trust come into being/take effect?


- gives rise to unusual cases


  - like Re Gardner #2, where beneficiary predeceases the testator


  - like witnesses who are allowed to take under the trust, though not under the will directly

The Manitoba Solution

- might be easier to find these trusts valid under Manitoba law

1.  Statute of Frauds has been eliminated

  - trusts of land may be oral or written

2.  Wills Act:  s.23 may overcome some of these difficulties (p.87)

  - allows for "substantial compliance" with the provisions of the Wills Act

- leads to a finding of validity

  - permits the court to admit documents as wills which it otherwise might not be able to

  - formal requirements need not be complied with if there is other evidence to suggest that a document was intended by the testator to be his last will

  - seems to do away with Re Keen; in Manitoba, there needn't be much difference between secret & semi-secret trusts:


- any written communication after will was made but before the death of the testator may be acceptable


NOTE:  s.23 does not address oral communications

  - also note:  terms of trust cannot contradict the will


- if it refers to a past document, a future one still wouldn't do

Resulting Trusts (p.107)

- both resulting & constructive trusts come about by operation of law

  - unlike express trusts which depend on the intentions of the parties

Four Ways in Which Resulting Trusts Arise:

1.  Failure of an Express Trust

  - results back to the settlor or his estate

2.  Purchase Money Resulting Trust

  - depends on donor's intent:  gift or trust

3.  Voluntary Transfer Resulting Trust

  - depends on donor's intent:  gift or trust

4.  Common Intention Resulting Trust

1.  Failure of an Express Trust (p.109)

- incomplete or ineffective gift of the beneficial interest

- Megarry calls these 'automatic resulting trusts'

  - terminology taken from Re Vandervell's Trusts (No.2)
- happens for various reasons:

  - non est factum
  - fraud, duress, undue influence

  - failure to comply with formal requirements (i.e. Statute of Frauds; Wills Act)


- not as important in Manitoba

  - doctrine of lapse:  beneficiary predeceases the testator

  - illegal purpose/contrary to public policy or some rule of law (ex. rule against perpetuities)

Issue:  trustee still has legal title, but whom does he hold it on trust for?

  - automatic resulting trust = held for the benefit of the settlor or his estate

NOTE:  Resulting trusts require us to know who the creator of the trust was
A.  Failure to Take Effect
See Re Ames Settlements (p.109)

- marriage settlement, for son for life, remainder to his issue, or if there were none, to his statutory next-of-kin

- marriage annulled

- wife released all claims to this trust money

- son died.

Issue:  who was to receive the remainder?

  - son's next-of-kin or the father's estate (the settlor)

- Mr. Justice Vaisey felt that the equities favoured the settlor's estate

B.  Failure to Declare Trust (p.110)

- where the property properly vests, but objects or beneficiaries are improperly defined

- property results back to settlor ~ trustee must hold it on trust for settlor or his estate

- this happens automatically, unless the court can divine the testator's intention

- this is especially so where there is only a partial failure to dispose of the beneficial interest

- may be able to use trust or gift law, instead of relying on a resulting trust

See Re Sanderson's Trust (pp.112-113)

- creates an exception; an instance where the resulting trust doctrine need not be applied:

Requirements:

  - a gross sum or the whole income of the property be given

  - a special purpose is assigned for that gift

- courts will regard the gift as absolute

  - the purpose was merely as the motive behind the gift, not terms of a trust

- therefore, the gift takes effect as the whole sum

  - does not result back to the settlor, but is given to the beneficiary absolutely

Clarified in Re Andrew's, Carter v. Andrew

- minister died, leaving small children

- his friends collected money for their education

- never meant to be apportioned evenly, and it wasn't

- when some of the children reached the age of majority, they applied to the court for direction

- decided that the children's education was only the motivation for the gift, not a narrow purpose of the trust

- now to be divided-up equally among the children for whatever purpose

  - not confined to their education only

- no resulting trust in favour of the donors

Contrast this with Re the Trusts of the Abbot Fund (p.113)

- two deaf-mute daughters

- first trustee proved to be untrustworthy ~ made off with all the trust money

- friends of the family raised more money

- sisters were able to live off that for their lives

- the last of the sisters died, leaving some moneys unapplied

Issue:  who should receive these moneys?

  - beneficiaries under their wills or intestacies OR the donors (who were ascertainable)

- instead of following Re Andrew's, judge found a resulting trust arose

  - initial trust's purpose was now complete ~ money should result back to the donors

Abbot is likely the minority; the preferred & more common approach is that of Re Andrew's
C.  Anonymous Subscription Cases
- a much more difficult situation arises when donors are anonymous

- if a resulting trust were declared, it would be nearly impossible to determine the donors for whom the money was now held on trust

Re Gillingham Bus Disaster Fund (1958) (p.113)

- naval cadets & bystanders killed in a road accident during a parade

- mayors of three cities raised money to defray funeral expenses, care for the disabled & then for such worthy causes as they might determine

- bus company was found liable ~ their insurance paid for most of these things

- that meant most of the fund was left unassigned

- mayors now applied to the court

Issue:  what should be done with the remaining funds?

- did the cy pres doctrine apply? (p.116)

  - requires a general charitable intent

  - Court said No.  This was not a charitable purpose trust; it was a trust for certain individuals

- did that mean there was a resulting trust in favour of the donors, even though they were by & large anonymous?

  - if it were not a resulting trust, who should be the beneficiary?


- Crown felt that it was bona vacantia & should result to the Crown

  - Court discusses Cunnack, Smith v. Cooke & Braithwaite
  - didn't see why the intention of an anonymous donor is any different:


- money should revert back to them on a resulting trust


- anonymous donors should not be treated any differently

- had to give the money back to the donors

  - failing that, the money must be paid into court

  - public trustee might inquire into the matter further

  - if money still remained, it would at that point become bona vacantia
Contrast with West Sussex
- fund created for dependants of officers of a certain police force

- police force wound-up;

Issue:  what should be done with the money?

- held that this was an absolute gift

  - when purpose had expired, money went directly to the Crown as bona vacantia
- did not need to search-out the donors

The Legislative Response
- legislation brought-in in the UK after Gillingham case presumes that all collection-box donations are given anonymously

- Nova Scotia has a similar statute

- a cy pres type of power is thus given to the courts in cases where money is raised by a public appeal

D.  Unincorporated Associations
- not corporations, but things like clubs, etc.

Issue:  What to do with the assets of a club when it is wound-up?

- if it was a charitable organisation, court may direct another charitable purpose for the money

  - use the cy pres doctrine

- if it does not fit the legal description of a charitable purpose/organisation, what is to be done?

  - earlier decisions ruled that money was held on a resulting trust for its contributors


- costly to seek-out all former members

  - more recent decisions have said this is a contractual issue, not a question of trust & equity


- membership dues are consideration for the benefits of belonging to the club


- this theory makes any remaining moneys bona vacantia

- rights of the members defined contractually

  - a compromise:  should be treated as assets of the organisation to which members have a right to equal division of upon winding-up

- the law is far from settled in this area; may only be remedied by specific legislation

E.  Where Settlor Has Addressed the Possibility of the Trust's Failure

- no resulting trust arises where the settlor has addressed the possibility of a trust's failure

  ex. by providing for a gift-over

- in such cases, the courts will simply follow his directions

- courts must always look for this sort of alternative disposition before resorting to a resulting trust

Problem:  courts may have a hard time determining whether an alternative disposition had really been made

  - requires the court to consider the document as a whole, taking all relevant facts & circumstances into account

  - to do so, courts are aided by a rule of construction/interpretation:  the rule in Hancock v. Watson (which is really just a restatement of the principle from Lassence v. Tierney)


- set-out in quote on p.116

Hancock;

- settlor made a trust, dividing his estate into five portions, for A, B, C, D & E

- D was to hold a life estate, the remainder going to other named persons (X, Y & Z)

- there was a failure

Issue:  should the property now go to D's heirs, or result back to the settlor?

- court said we should strike down the conditions on the gift to D (that the property be held on further trusts for X, Y & Z)

  - instead of getting a life estate, D got an absolute gift

- in a sense, the original settlor had fully directed what should happen if 2nd trust failed

  - no need to resort to the doctrine of resulting trusts

NOTE:  D is not only a trustee, but also a beneficiary under the initial trust

- need to look for an initial beneficial gift, which has been further engrafted with other obligations

  - language like 'but if' or 'in the event of'

- first gift must be absolute (or be able to be read that way)

- similar language elsewhere in the document may support this intention (to give an absolute gift)

- also look at the complexity of the disposition:

  - if it is highly complicated, it is hard to see how D was meant to have an absolute gift

Re Goodhue Trusts (1920, Ont. S.C.) (p.117)

- rich man settled a large amount of money on his daughter when she married

- to be held on trust for her life, then shared among those she specified (in her will)

  - a power of appointment/selection

- if she failed to specify, money should be held on trust equally for all of her children until they turned 21 or married

- daughter never exercised power of selection during her lifetime

- however, she did leave a fairly elaborate will, but failed to exercise this power of selection

  - simply treated the settlement as her own money


- didn't address it separately

- she specified that the insurance money was to be divided equally among her five children (one had predeceased her; left that 1/5 share to his children)

- the residue (including the settlement) was given to her four living children equally, to be disposed of by their wills (and not otherwise), subject to payments to them from the income of the estate

Issue:  was this merely a life estate, or an absolute gift?

- Court held that these further conditions respecting children of the children were void

  - offended the rule against perpetuities

- testatrix only had a power over this money

  - these beneficiaries were outside its scope

  - could only select among her own children

- now, were her children to get a life-estate or an absolute gift?

  - if only a life estate, remainder would result back to her father's estate (the original settlor)

- judge attempted to use the Rule in Lassence v. Tierney
  - said this was an absolute appointment engrafted with certain limitations on its enjoyment

  - these limitations were void

  - could be severed/set aside

- held that this was an absolute gift, shared by her four living children equally

- it was not her intention to leave this property undisposed of

  - meant to exercise this power

- given that elsewhere she had divided moneys amongst her five children & their issue, this gift to only four of them was obviously a well thought out disposition

- no need to impose a resulting trust

2.  Purchase Money Resulting Trust
ex. X purchases property but puts title in Y's name or takes title for himself & Y jointly

- here, Y is presumed to hold the property on trust for the paying party (X)

- basis:  the presumption that people generally do not intend to make gifts

  - this is a presumed resulting trust

- can be rebutted by evidence of a contrary intention

  i.e. an intention to make a gift

- applies to both land & personalty

- presumptions serve to determine the burden of proof

Two Relevant Presumptions:

A.  Presumed resulting trusts

B.  Presumption of advancement

  - given the relationship between the parties, a gift is presumed

Issue:  what must be done to dislodge these presumptions?

- usually do not arise in cases involving contracts or deeds which explicitly address this problem

- presumption puts the onus on person attempting to show the transaction was a gift, not just a loan or financing

Good example:  Dewar v. Dewar
- Brother A & mother provide Brother B with £500 each, to buy a house

- mother dies

- Brother A now claimed that Brother B owed him £750

  - his own £500 + half the mother's contribution ~ £250

- court said it is the contributor's intention that matters, not the recipient's

  - here, the mother intended a gift, while son planned on paying the money back as a loan

  - thus, it was declared a gift ~ her estate had no interest in his home

- Brother A then claimed that he did not only have a right to his £500, but to an interest in the house itself:  a 500/4250th interest (Brother B bought the home for £4250)

  - Brother A wanted this instead, so he could share in the house's appreciated value

- presumption operated to put onus on Brother B to prove it was a gift, not a loan

  - did not discharge this onus

  - thus, he held a fraction of the house on trust for his brother

3.  Voluntary Transfer Resulting Trust (p.121)

- again, equity presumes a bargain, not a gift

- if you legally transfer title to a volunteer, a presumption against gift arises

- unclear whether this applies to transfer of land or only to personalty

- no logical reason to prevent its application

  - but some early cases seemed to point in that direction

See Standing v. Bowring (1885)

- 86-year-old woman transferred bonds she owned to herself & her grandson in some sort of joint ownership arrangement

- this way, she could have the income from them for her lifetime, and then, by way of survivorship, the godson would get the bonds

- she intended a gift, even though she never told him about it

- two years later (yes, at 88) she remarried

- now wanted ownership of the bonds back

- godson would not comply ~ so she sued!

- she based her action on the fact that this was a voluntary transfer

  - presumed resulting trust should arise

  - presumption of advancement did not apply because their relationship was not of the right sort

- at the time she acted, she intended a gift

  - only later did she change her mind

  - this evidence was enough to displace the presumption

- this was a gift (even though she still received the income from them)

- it was also argued that this was not a valid gift, since the godson did not know of the disposition

- Cotton L.J. said acceptance was not required

  - godson simply retained a power to refuse the gift when he found out about it

- godson did not have to comply with Ms. Standing's request

  - this was a gift, and she had no overpowering interest in it

Rethinking the Presumption of a Resulting Trust
- nowadays, many question this presumption:

  - does not reflect common-sense

  - maybe we should presume a gift

- one other view:  why do we even have these presumptions?

  - why not just abolish them & allow the evidence to speak for itself?

  - perhaps we should only resort to the presumptions in the rarest of cases

Presumption of Advancement
- defined at the top of p.124

- probably only applies to a portion of a man's assets

  - if it is a transfer of his whole estate, the presumption will not arise

- basis:  donor was under a moral obligation to support/make provision for the donee

  - only operates when a man makes a transfer to his wife or children or when a widow transfers property to her children while standing in loco parentis to them (where she has become their sole parental support)

- this presumption has been abolished or restricted in a number of provinces, usually in tandem with new marital property legislation (p.124)

  - abolished in Ontario

  - Maritime provinces & Yukon have abolished the presumption of advancement


- presumed resulting trust prevails

  - in Manitoba, the presumption has largely been displaced by marital property legislation


- still relevant to transfers between parents & children

Qu:  what evidence may dislodge this presumption?

See Clemens v. Clemens Estate (1956, SCC)

- father & son have the same name:  John Joseph Clemens

- however, father always transacted business as John C. Clemens

- bought some shares with his own money, but had them registered in the name of John Joseph Clemens

- retained the share certificates

- at the same time, registered shares in the name of his other son & daughter, as well as John C. Clemens

- SCC held that it was intended that the son have these shares

  - presumption of advancement applied

- later, the father attempted to deal with the shares as if they were his own

- the key was intention at the time of the disposition

Issue:  would evidence of later conduct/statements be admissible and, if so, for what purpose?

- held:  transferror cannot bring evidence of subsequent acts to prove a gift was not intended

  - he can only rely on conduct before or at the time of the disposition

- however, these statements may be brought as evidence against the father

  - just cannot be used in his favour

  i.e. transferee may rely on these statements to support the presumption that a gift was intended

- recipient's understanding of the transaction is irrelevant

  - just like subsequent changes in the transferror's intention

  - don't get caught-up in it

- in this case, it was held that there was a gift to the son

  - presumption of advancement not rebutted

Modern Relevance of the Presumption of Advancement
- Still useful where:

  1.  Evidence is equivocal

  2.  The reason the transfer was effected was against public policy

Illegal Purposes/Against Public Policy (p.129)

ex. to avoid claims by creditors

  - need to look at laws regarding fraudulent conveyances

Issue:  what if creditors do not yet exist, but in fear of having creditors a transfer is made?

  - once that fear subsides, may the transferror get the property back?

1.  In cases involving the presumption of advancement, onus is on transferror to disprove gift

  - if his only evidence is his illicit purpose, he may have difficulty rebutting the presumption

  Issue:  what if he had other evidence to rebut the presumption, but the illegal purpose of the transfer comes to the attention of the court?

  - should it affect the result?


- may depend on whether the illegal purpose was actually carried out, or to what extent it was carried out

  One view:  court should not get involved in helping the crook

  However, if the purpose is not fully executed & wrongdoer has repented, perhaps the court should return the property so he may pay his creditor.

  - Equitable maxim:  'Those who come to equity must come with clean hands'

  - the cases on point are all over the place


- English courts have taken a very hard line

See Tinker v. Tinker (1970, CA) per Lord Denning

- man starting a new business wanted to save assets from creditors

- creditors dissipated

- now man wanted property back

- Lord Denning said 'No way!  You can't have it both ways!'

- see nice quote on p.136

Canadian case:  Schuerman v. Schuerman (SCC, 1916)

- man bought matrimonial home; put it in the wife's name

- though he did have credit problems, this asset could not be seized, given legislation at the time

- also, creditor was later repaid in full

- Duff J. held that he must prove the creditor was not prejudiced by this transfer

  - not proven here

- in dissent, Anglin J. felt that this was not a fraudulent conveyance

- see p.131 for a breakdown of the judgment

- unclear what the basis of plaintiff's defeat was

Krys v. Krys (1929, SCC)

- husband, to prevent wife from getting her hands on the property, transferred it to his son

- no actual creditor to be prejudiced in this case

- could rely on this agreement to rebut the presumption of advancement

- court found in favour of the father

- resulting trust found in his favour

Goodfriend v. Goodfriend (1972, SCC) (p.134)

- man owned a farm, occupied by him & his wife

- swapped wives with neighbour Cox

- new Mrs. Goodfriend was afraid that Mr. Cox would sue

  - wanted Mr. Goodfriend to transfer the farm to her, to protect it from Mr. Cox, if he got a judgment against Mr. Goodfriend

- now the Goodfriends broke-up

Issue:  was the property hers?  Did the presumption of advancement rule?

  - No.  Wife was not allowed to retain the property as her own

- however, if there had actually been creditors in this case (not merely the fear of a lawsuit), result may have been different

  - Laskin specifically reserved judgment on that point

Maysels v. Maysels (1974, Ont. CA)

- husband & wife bought a house

- each contributed about half of the purchase price

- title transferred solely to the wife, so as to protect the property from husband's creditors

- wife signed a document later, indicating that she held the land on trust for her husband

- also gave him a power of attorney

- court later found that this declaration of trust was invalid because it was coerced

- also, husband could not have conveyed the property to himself under the power, given how it was drafted

- trial judge held that they should each have a half-share

- wife appealed

  - presumption of advancement should apply

  - this should be declared a gift outright

- CA held that the court will generally not intervene in cases where person who was attempting to do something illegal asks them to intervene (p.132)

  - exception:  if illegal purpose was never completed & is now repudiated by wrongdoer, court should give him a chance to repent & make the property available to his creditors

  - if fraud could be shown, the transaction may be set-aside

  - if by agreement, should be governed by regular contract principles

  - generally, the courts should not lend their power to the enforcement or setting aside of illegal agreements

  - discussed three categories of cases (listed at the bottom of p.132):


1.  Actions by creditors to set aside these fraudulent transactions


2.  Actions by grantor against a stranger (non-related grantee)


  - resulting trust is presumed


3.  Actions by grantor for recovery against a relative


  - no presumption of resulting trust


  - instead, presumption of advancement presumes a gift

  - this judge felt it would be easier to rebut the presumption of advancement (p.133)

  - in this case, husband had to acknowledge his improper purposes to prove that no gift was intended


- did not mean for the wife to take beneficially

  - explains Krys as a situation where transfer is not spontaneous, but where it was made pursuant to an agreement between the parties (p.133)

  - plaintiff fell upon strict English doctrine which states that he cannot benefit from his own wrong-doing


- see Gascoigne (pp.133-134)


- same principle applied in Tinker

- also felt that this principle was supported by Schuerman
  - the only case supporting the husband's claim is Goodfriend

- that case should be confined to its facts


  - so bizarre that they defy repetition


- also, in that case the wife asked the husband to complete the transfer, based on her own fears, which turned out to be unfounded


- Mr. Justice Laskin expressly reserved judgment on the very issue at stake in Maysels, when deciding Goodfriend
  - relied on dicta of Fitzpatrick C.J.C. in Schuerman (p.135)

  - in this case, the husband's action was not induced by the wife (unlike Goodfriend)

  - this was a spontaneous voluntary transfer to the wife by the husband (unlike Krys)

  - CA would not allow husband to succeed in this action


- not allowed to rely on his illegal purposes to rebut the presumption of advancement

[insert three points from someone else's notes!]

  - makes the same point as Denning in Tinker:  if you want to avoid your creditors, you need to transfer both the legal & beneficial interest


- this means you cannot later take it back


- it must be an all-out gift

2.  Presumed Resulting Trust cases

- not cases where presumption of advancement applies

- grantor need not rely on any bad intention on his part

- the onus is on the grantee to dislodge the presumption

- if presumption stands, he retains a beneficial interest in the property

Issue:  what if it comes to the court's attention that the transferror's intention was dishonest/fraudulent?

  - should they act any differently?

  - if so, may the grantee lead such evidence?

- in Maysels (a case involving presumption of advancement), it was held that if grantor could dislodge the presumption without reference to his illegal intentions, he should be allowed to proceed

- this was acknowledged by SCC in Ibbotson v. Kushner (1978)

  - man conveyed property, purportedly on trust, to his girlfriend

  - likely trying to shield it from his wife, who was seeking maintenance

  - 2nd marriage never went through

  - husband claimed that girlfriend was only meant to have a half-share in the property if they married

  - on its face, this conveyance was not illegal

  - as well, there might be a question of whether was a party to this illegal purpose?


- could she then rely on it?

  - had not been properly pleaded


- therefore was not decided based on this technicality

  - husband received the property on a resulting trust

Tension Created
- Anderson feels that in cases involving improper motives, transferror should not be allowed to rely on his illegal intention

- should be considered a gift, not held on trust

- however, this may serve to convey a significant benefit to the transferee, who has paid no consideration

  - this benefit may be disproportionate to the 'badness' of the transferror's initial intention

This dilemma was faced by the court in Tinsley v. Milligan (1993, HL)

- same-sex couple bought a house together

- by putting house in only one of their names, one of them qualified for social assistance benefits

  - shared other assets (like bank accounts) in a similar fashion

- they broke-up

Issue:  now, who should get the house?  The one with legal title, or was it to be held on a trust for a half-share for each?

- trial judge found a resulting trust

  - asset should be shared

- CA:  equity had to be concerned with the illegality of the purpose

  - should do nothing in support of it

  - no resulting trust here

  - 'He who comes to equity must come with clean hands'

- HL agreed that 'public conscience' was too vague a basis on which to base their opinion

  - they were divided

  - Goff L.J. took a strong line:  depended on the presumption of resulting trust


- this presumption was created by equity


  - therefore, it was subject to the 'clean hands' rule


- court should not interfere


  - legal title should remain with the one partner


  - his approach:  simply leave the parties alone


- this was a harsh outcome, given that it was only a small fraud


  - however, he didn't feel that we should begin to make any exceptions


- presumption of resulting trust not applicable

  - majority was of a different, more flexible view:


- made some interesting remarks regarding equity & common law


  - at common law, an illegal agreement was still legally binding, at least to some extent



- so long as illegality need not be relied upon to substantiate the transaction, then the property may pass, regardless of this illegal intention



ex. army machinery contracts; brothel lease case


  Three Conclusions on the Common Law Position:



1.  Title to chattels may pass under agreement that is illegal and, if only executory, would not be enforced



2.  Rights under an illegal contract may be enforced so long as he need not rely on the contract any more than to prove that property passed



3.  Illegality is irrelevant, even if it comes to the attention of the court, so long as it need not be relied upon


  - equity takes regard of the moral character of the transaction



- here, party with legal title did not come to equity with clean hands



- however, needed to be wary of the larger context within equity of finding that those with illegal intentions may not come before to equity



  ex. leases; mortgages; assignments


  - wondered, is there a difference between the way these transactions are treated by equity & the common law?



- Anderson's view:  feels that the result should be the same regardless of whether it is a legal or equitable right



  - contract should be recognised (just as in the machinery case)



- the law:  in cases where a resulting trust is presumed (i.e. where presumption of advancement does not apply), given the different onuses, transferror need not rely on his illegal intention to get an interest in the property



  - the only effect of an illegal intention at both law & equity concerns enforceability (in some circumstances)




- it is procedural, not substantive



  - the question then becomes:  when will equity not enforce these rights?




- it is not as black & white as it seems


  - court noted that most of the past cases involved the presumption of advancement, which required that the wrongdoer plead his bad intention


  - so long as you don't need to rely on your bad intentions (i.e. in cases where resulting trusts are presumed), you may get an interest in the property



- this applies to both legal & equitable title, even where the court becomes aware of the illegal intention


  - dismissed the argument that the court should not intervene

Effect of These Cases
- creates a distinction between cases involving presumption of advancement & presumed resulting trusts

- is this logical?  is this the way the law should be?

- if we are prepared to disregard illegality in one instance, why not in the other?

- should we just ignore illegality??

Nelson v. Nelson (1995, HC of Australia)

- unhappy with the two extremes:  majority & minority in Tinsley
- if it weren't a case of advancement, this would be a purchase money resulting trust

- mother bought a home

- put title in the name of her children

- trying to conceal the fact that she owned another house to qualify for a special government program

- later she tried to sell the house, but children wanted a share of these proceeds

- court held that the presumption of advancement applied

  - mother had to overcome the presumption that this was a gift


- to do so, she would have to rely on her own wrong-doing

- even so, the court found in her favour

- granted her relief, but with conditions:  

  - needed to repay the ill-gotten subsidy to the government

  - required equity to be done to a third party

- minority felt that this was in excess of court's jurisdiction

- see p.138 for the general principle

A Fourth Type of Resulting Trust:  Common Intention Resulting Trust

- arose mainly in marital property disputes

- common scenario:

  - husband had property in his name alone, though wife's non-monetary contributions were necessary to property's development

  - couple then separates

  - wife had no legal interest in the property

- prior to modern legislation which presumes equal sharing of property attained during the marriage, the wife had no legal recourse

- Denning pioneered the notion of a "deserted wife's equity"

  - to make up for the lack of homestead legislation

  - this was a very flimsy equitable interest


- bona fide purchasers for value with no notice of her claim could come along & buy the land

- wife needed greater protection...

- courts then toyed with applying the notion of estoppel

  - hard to prove:  lack of evidence of reciprocal promises

- later, courts employed the doctrine of resulting trusts

  - a common or mutual intention resulting trust

Leading House of Lords case:  Gissing (p.144)

- Lord Diplock suggested a resulting trust might be found where there was an intention on the part of both husband & wife that the property be shared, at least in some proportion

- needed direct factual evidence or a basis for an inference

  - could not be imputed

The Short-Lived Development of the Common Intention Resulting Trust
- the narrow door left open by Gissing appeared to be slammed shut by the SCC in Murdoch v. Murdoch (1975)

  - see p.144:  refused to imply an intention that spouses were to share beneficially in the property

- however, later case law seemed to recognise the vehicle of the common intention resulting trust:

  - needed some agreement between spouses that non-title-holding spouse would have some proprietary right to the property

  - also available where such agreement could be implied

- oftentimes, a finding of common intention resulting trusts seemed artificial

  - courts were essentially imputing such an intention after the fact

- as quickly as the common intention resulting trust appeared on the scene, it disappeared

  - replaced by a remedial constructive trust (as a remedy for unjust enrichment)

  - at the same time, the SCC expanded the notion of unjust enrichment

- generally these disputes are now dealt with under marital property legislation

  - however, where legislation is unsuitable, the constructive trust may be employed

Rathwell v. Rathwell (1978, SCC) (p.145)

- army veteran & his wife took up farming

- both contributed to the work on the farm

- wife now sought a declaration that she was entitled to a half-share in the property

- majority based their decision on constructive trust, but were also prepared to put it on the basis of a common intention resulting trust

  - need to have a factual support for the inference that this was the intention of both spouses

  - problem then arises regarding the size of each spouse's proper share

- Mrs. Rathwell was essentially given a 50% share, except in the property which was a gift to husband from his mother

- Martland, in dissent, felt she had not contributed in an equal fashion to that of her husband

  - should receive a smaller share

- also didn't like the expansion of constructive trust instrument as a remedy for unjust enrichment

  - in this, he reflected earlier case law from SCC

A History of Remedies
- legal vs. equitable

- in personam vs. in rem
  i.e. individual vs. proprietary

- compensatory vs. restitutionary

Legal Remedies
A.  Personal Restitutionary Remedies

  1.  Money had & received

  2.  Action for money paid

  3.  Quantum meruit
  4.  Quantum valebat
B.  Personal Proprietary Claims

  1.  Replevin

  2.  Trace/follow into product

Equitable Remedies
A.  Personal

  1.  Compensation; or, alternatively,

  2.  Accounting (for profits)

B.  Proprietary

  1.  Lien/charge (can lead to a forced sale)

  2.  Subrogation

  3.  Constructive trust

Advantages of Constructive Trust, as a Remedy
1.  Best remedy if value of the property has increased
  - allows plaintiff to benefit from increases in property's value

2.  Creates a property interest for the plaintiff

  - means they will be preferred as against defendant's other creditors

  - more than a mere creditor's claim

  - recognition of constructive trust may be detrimental to the interests of defendant's other creditors

3.  May get an interim order for preservation of the property

  - defendant may not sell it

  - cannot be claimed by his other creditors

4.  Helps plaintiff get around restrictive statutory limitation periods

  - subject only to equitable doctrine of laches

5.  Allows for tracing, except against a bona fide purchaser for value without notice, if defendant has parted with the property

When Will Constructive Trusts Be Imposed/Recognised?
1.  Institutional Constructive Trusts

2.  Remedial Constructive Trusts (remedy for unjust enrichment)

  - an American notion, now applied in Canada

- basically used as a response by the court to unconscionable conduct

- used to prevent fraud:  where one comes into property, at law, that belongs to someone else

  - in cases involving executory agreements for the sale of land

The Traditional Constructive Trust
Leading case:  Keech v. Sandford (1726) (p.153)

- trustee in charge of lease for infant beneficiary

- lease expired

- trustee attempted to renew it

  - lessor would not renew it in favour of the infant

- having failed to obtain a renewal for the trust, the trustee took up the lease for himself, in his personal capacity

- infant beneficiary now sues trustee

  - calls for an accounting

- court held that trustee should have simply let the lease run out

Ratio:  any fiduciary who makes a profit in a situation of conflict of interest becomes a constructive trustee of any profits arising therefrom in favour of the beneficiary

  - see p.153

Different Categories of Constructive Trustees
1.  Fiduciaries

  - trustee owes all his loyalty to beneficiary

  - beneficiary entitled to all profits

2.  'Strangers'

  i.e. third parties not previously in a fiduciary or trust relationship with the plaintiff

1.  Fiduciaries
- includes trustees (beneficiaries), executors (beneficiaries), guardians (wards), partners in a commercial partnership (other partners), corporate directors (shareholders).

NOTE:  duty of loyalty may be breached so long as the beneficiary consents

Example:  An express trust where trustee, in violation of limits imposed upon him, buys certain stocks.

  - if stocks have increased in value, trustee may be tempted to pocket these profits for himself


- trustee will be accountable to beneficiary for these profits


  - remedy = equitable accounting


  - a personal remedy


- if the profit is something discrete & identifiable (such as the lease in Keech), a construstive trust may be imposed


  - a proprietary remedy


- if value of the stocks declined, plaintiff would not want to recover the assets


  - instead, he would want compensation for his loss



- remedy = compensation (personal remedy)


- if the stocks have not yet been disposed of, they might remain subject to the initial express trust


- if profits were used to purchase a further asset (ex. boat, car, house), the best remedy would be an equitable tracing


  - a proprietary remedy

  - proprietary remedies will be best where trustee is insolvent

2.  Strangers/3rd Parties
- may arise where trustee conveys legal title to trust assets to a stranger/3rd party

Two Different Scenarios:

  A.  'Knowing Receipt'


- if purchaser knew of the trust & that this sale was an improper disposition, the terms of the trust will be imposed upon him


  - he will become a trustee


  - holds the property on a constructive trust for the beneficiary


- however, a constructive trust may not be imposed on a bona fide purchaser for value without knowledge, because he has done no wrong


  - equity has no jurisdiction to impose a trust because the purchaser's conscience has not been engaged

  B.  'Knowing Assistance'


- where the stranger merely assists the trustee in breaching his obligations


  ex. bank


- courts have required a higher level of fraud, rather than mere mistake


- courts also look more closely at the extent to which the assistant knew of trustee's plans


  - will not impute constructive knowledge


  - need actual knowledge or wilful/reckless blindness


- harder to establish liability in these cases

What About the Unconscionable Use of Confidential Information?
- may be held liable for taking advantage of this information

- if the gain took the form of property, a constructive trust may be imposed

Why is a constructive trust imposed here?

- Two Views:

  1.  Like a tracing ~ information is property

  2.  Breach of some duty of loyalty

- remedy would normally be an accounting for profits made

  - however, if the asset or property is still in the hands of the wrongdoer, a constructive trust could be imposed

- an interesting option would be to combine the two remedies (an accounting & a constructive trust)

See English case of Boardman v. Phipps
- testator appointed three executors ~ his widow, daughter & an accountant

- part of the property was some shares

- trustees resolved to buy the remaining shares in the company, to gain control over it

- however, the trustees were restricted in the shares that they could invest in

  - could not buy these shares

- so, the solicitor for the trust (Mr. Boardman) and the testator's son bought them personally

- having control of the company, they sold off assets so they could afford a shareholder payout

  - Boardman & testator's son, as the main shareholders, received the greatest profits

- beneficiaries now wanted the situation remedied:

  - wanted these two to account for profits

  - wanted a constructive trust imposed on their shares

- at trial, Wilberforce held that these two men had become agents for the trustees

  - had to account for their profits

  - held the shares on a constructive trust

  - in return, these men should be reimbursed for their services as agents

- CA said that the two men had acquired confidential information as agents of the trust

  - that made them accountable for profits

- majority of the House of Lords upheld the lower courts' findings

  - basically on the basis of Keech v. Sandford
  - as agents, the men became fiduciaries vis-a-vis their principals


- could not make a profit using confidential information received in that capacity


- needed to account for profits

  - only could have bought the shares for themselves with court approval or with prior unanimous approval of the estate

  - HL disregarded the fact that the trust could not have gone out & bought these shares


- just like Keech v. Sandford
- one minority judge felt that there was no conflict of interest, given the inability of the trust to have bought these shares

Lac Minerals v. International Corono Resources (p.178)

- no contractual basis for liability

- based the finding instead on breach of fiduciary duty, given the improper use of this confidential mining information by Lac

- LaForest found two grounds for relief:

  a) breach of confidence

  b) breach of fiduciary duty

- as they were both equally proven, LaForest said the same remedy could be given for both

- Sopinka, in dissent, focused mainly on the appropriate remedy

  - the appropriate amount of compensatory, rather than restitutionary, damages

- Breach of Confidence had three elements:

  1.  Private confidential information (not public knowledge)

  2.  Imparted in confidence

  3.  Misued by its recipient

- LaForest said the appropriate test is:  'what is recipient allowed to do with the information?'

  - NOT 'what are they prohibited from doing?'

  - need authorisation ~ not prohibition

  - the starting point is that no use is authorised

- here, 'honest dealing' was important enough to protect with the imposition of a constructive trust

- LaForest's decision leaves it unclear whether constructive trust may be a remedy for breach of confidence or breach of fiduciary duty or for both

  - seems to have sort-of lumped the two together

- the scope of the constructive trust as a remedy continues to expand

  - hard to make the cases jive

- here, followed a body of American law which employs constructive trusts as remedies for unjust enrichment

  - mostly used in the context of marital property disputes before legislation was reformed

See Murdoch (1975)

- wife basically worked like a hired hand on various ranches owned by her husband

- also contributed financially to their joint bank account

- when the marriage broke down, Mrs. Murdoch felt the farm should be half hers, based on both her direct & indirect contributions

- majority focused on resulting trusts & could not find the requisite common intention

  - purchase monies were simply a loan

  - did not regard her contributions as out of the ordinary for a a Western farm wife

- "stimulating" dissent felt a constructive trust should be imposed to prevent the husband from being unjustly enriched

- this case also led to legislative reform of marital property statutes in all provinces

Even the Court changed its mind ~ see Rathwell
- majority set their decision upon a common intention resulting trust

- however, they acknowledged that a constructive trust could also be the basis of their decision, as a remedy for unjust enrichment

  - unjust enrichment constitutes:


1.  a gain by one party


2.  a corresponding detriment to the other party


3.  and the absence of a juristic reason for this arrangement


  - 'juristic' has never been fully defined; basically means 'legal'

  - in these situations of unjust enrichment, a constructive trust may be imposed


- this tripartite test set-out at p.156


- adopted by the majority of the SCC in Pettkus v. Becker
Further elaborated in 1986 by Sorochan v. Sorochan
- woman helped run their farm, and looked after their six kids

- never formally married, though that propect was held out from time to time

- lived together for 42 years

- upon the breakdown of their relationship, Mrs. Sorochan applied to the court for a half-interest in the farm

- court found all three elements of unjust enrichment here, despite the fact that Mr. Sorochan owned the proprety prior to their relationship

  - she did not contribute to its acquisition but instead to its maintenance & development

  - there was still no juristic reason for this enrichment, therefore it was unjust

- the question then became ~ what is the appropriate remedy?

  - equitable compensation?

  - proprietary remedy (i.e. life estate; continuing licence)?

- she was granted a 1/3 interest in the property

NOTE:  imposition of a constructive trust is discretionary

  - several factors weighed-in:


- nature & extent of her contributions


- nature & duration of their relationship

Next:  Peter v. Beblow (1993)

- dealt with the situation where nature of contribution is nothing out of the ordinary

  - similar to some judges' findings in Murdoch
- unjust enrichment was found, supported by performance of ordinary domestic services

  - to hold otherwise would devalue these important contributions

- next issue:  what is the appropriate remedy?

  - should a constructive trust be imposed?

- ask, 'Would monetary compensation be adequate in the circumstances?'

  - also need to examine the link between the contribution(s) & the property


- link must generally be direct & substantial in order to warrant the imposition of a constructive trust

- in Beblow, the contribution was seen as substantial

  - court felt a monetary payment would not be appropriate


- Ms. Peter had an emotional investment in the house


- there was also some question as to whether Mr. Beblow could pay

- when the arithmetic was done, the monetary value of the man's benefit was nearly equal to the current value of the house

  - that's why she got the house in its entirety (and not only a part-interest in it)

- the court treated her contributions as one to all the assets

  - after valuation, the remedy fixed on only one of them

- Mr. Beblow was left with his van, his boat & his veteran's allowance

- a very controversial ruling

- remember, in valuation, to also impute value (i.e. devalue the other party's contribution) for rent not paid, etc.

All this to say that the constructive trust may be used as a remedy for unjust enrichment in Canada

- such a judgment may be registered against the title certificate so that land cannot be sold to a bona fide purchaser for value

  - deemed to have notice once filled as a caveat

Timing Issue
- An interesting aside:  timing of this interest

- one view:  it is declared at the time of judgment, but operates backward in time to the point when the contribution/unjust enrichment begins

Is There a Unifying Principle in Canadian Cases Involving Constructive Trusts?
- some say that it is unjust enrichment

  - that's why Lac judgment was so laboured


- tried to fit it under that heading, when really breach of confidence may be a separate head/basis

See Soulos v. Korkontzilas
- land proved not to be worth what the broker paid for it

- obviously, then, no claim was made for damages

  - instead, wanted a proprietary remedy

- in his community, there was a special prestige in having a bank as a tenant

- following Pettkus, we would employ the three-step test to find unjust enrichment

- but here, there is no 'enrichment' ~ property did not increase in valud

  - couldn't meet the test

Issue:  could he still get a constructive trust imposed on the property?

- minority (Sopinka) said constructive trust is a remedy, no longer an institution

  - only based on unjust enrichment

- majority said he was seeking a constructive trust for breach of fiduciary duty

  - simply needed to show why the court should impose a constructive trust as a remedy


i.e. instead of damages

  - here, preserving relationships of loyalty & trust was a good enough reason


- similar to LaForest's reasoning in Lac
  - constructive trust is still an institution capable of upholding broad equitable principles


- it was enough to show that it would be against good conscience to allow the 'wrongdoer' to retain the beneficial interest in the property

  - brings us back to the origins of equity as a court of conscience...

- seems that a constructive trust may stand on its own as an institution as well as a remedy for unjust enrichment

Anderson's Final Thought
- there likely is no one unifying principle ~ unless we see that some of these trusts which were once held to be constructive (imposed by law) are really more like resulting trusts (devolving on intention, albeit imputed)
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