Family Law with Professor Fainstein

Outline Prepared by Melanie Rempel

Child Support
- look to the Divorce Act & provincial Family Maintenance Act (FMA)

  - feds came up with tables of amounts for each province


- meant to circumscribe powers of individual judges

- remove discrepancies between decisions
  - Manitoba enacted guidelines & regulations, but uses the same federal tables
Who Must Pay Child Support?
- child support is the obligation of all parents of every child
- outlined in the Divorce Act:

  - ss.15.1, 17 & 11(1)(b)

- see also FMA
  - ss.35.1 & 36

- s.36.1:  covers biological & adoptive parents

- ss.36.2 & 36.3:  step-parents

- s.36.4:  persons in loco parentis
- parents are responsible for their children

- step-parents have an obligation during cohabitation
  - may be liable for future support if they stood in loco parentis
How Much?
- quantum is addressed in s.37 (FMA):
  - what is reasonable given the needs of the child, with reference to the table amounts
Who is a Child?
- see FMA, s.35.1

  - 18 years or under OR unable to withdraw from the parental charge by reason of illness, disability or other cause
- Divorce Act's definition of 'child' parallels that of the FMA
  - however, Divorce Act uses "stands in the place of a parent", not "in loco parentis"

- does this indicate a lower threshold?
Who is a Parent?
- s.17 of FMA says there are no illegitimate children
- s.39(1) says that generally there is a presumption in favour of joint custody, so long as you have lived together with the child

- s.19 allows for declarations of paternity
  - cannot force people to give blood

  - however, s.21(3) allows the court to draw a negative inference if they will not comply

Lyndstrom v. Sparks
- 92% paternity test match
- court still not prepared to order support
- not established on the balance of probabilities

Korolyk v. London (MB)

- father wanted to establish that he was the father
- mother wanted to prove that he was not the father

- father refused to take a paternity test
- the negative inference just doesn't seem to work here
- court ordered the test

What Do We Mean by 'Standing In Loco Parentis'?
See Wuzinski
- mother attempting to get child support for her ex-husband

- he was not the children's father
- biological father was already paying support
First Principle:

  - obligations of biological parents should come first

- they are primary

  - however, Mr. Wuzinski was a very participatory parent

  - biological dad's level of income was low

Second Principle:

  - court shouldn't be too quick to find that a person stands in loco parentis
  - person must meet an objective test of assumed responsibility for children & it must be shown that they intended to adopt & accept the parenting role in both a practical & legal sense
  - p.7-3 lays out the 2-part test:

"The court must be satisfied not only that the alleged 'parent's' actions have met an objective test of assumed responsibility for children, but also the court must determine whether the 'parent' himself or herself intended to adopt & accept that parenting role in both a practical & legal sense."

Four Things to Look at:

  1.  Child's intention

  2.  Parent's intention

  3.  Parents' intention

  4.  Voluntariness

Burns v. Burns (1991)

- stepfather fought for custody of step-kids
- got custody for one year, then something happened...

- now wanted to voluntarily terminate their relationship
- court held that the support obligations still flowed, even if he wanted to cut-off contact

Carignan (MBCA per Huband J.)

- said that you could voluntarily withdraw from this relationship
- however, as in strict contract law, once someone relies on your actions you may be estopped from withdrawing, even if you voluntarily entered into the arrangement
Chartier
Issue:  when does an in loco parentis relationship end?
- man & woman cohabiting

- woman is pregnant, but not with his child

- they decide that they will stay together

  - child will take his last name & call him 'Dad'

- they have another child

- relationship breaks down

- father does not want to pay support

- had a direct appeal, straight to the SCC

Issue:  Can you voluntarily/unilaterally sever these ties?
Holding:  Not if you stand in the place of a parent.
  - must look at the nature of the relationship
  - then court must address needs of the child as of the date of the hearing
- court figures that by continuing support obligations, parents are more likely to continue other aspects of parenting

- no financial incentive for cutting these ties

- the material time:  when the family functioned as a unit
- whose point of view?  Child's is not determinative

  - look at what the other parent & the party intended

  - intention can be inferred from conduct
  - long list of factors set-out on pp.7-21 - 22:


Para 37:  "The 'material time' factor does not affect the determination of a parental relationship.  It simply applies to the age considerations that are a precondition to the determination of need."


Para 38:  "The opinion of the child regarding the relationship with the step-parent is important, but it constitutes only one of many factors to be considered.  In particular, attention must be given to the representations of the step-parent, independently of the child's response."


Para 39:  "The court must determine the nature of the relationship by looking at a number of factors, among which is intention.  Intention will not only be expressed formally.  The court must also infer intention from actions, and take into consideration that even expressed intentions may sometimes change.  The actual fact of forming a new family is a key factor in drawing an inference that the step-parent treats the child as a member of his or her family, i.e., a child of the marriage.  The relevant factors in defining the parental relationship include, but are not limited to, whether the child participates in the extended family in the same way as would a biological child; whether the person provides financially for the child (depending on ability to pay); whether the person disciplines the child as a parent; whether the person represents to the child, the family, the world, either explicitly or implicitly, that he or she is responsible as a parent to the child; the nature or existence of the child's relationship with the absent biological parent.  The manifestation of the intention of the step-parent cannot be qualified as to duration, or be otherwise made conditional or qualified, even if this intention is manifested expressly."

- Chartier tells us that you cannot unilaterally end these relationships
Consequences of Such a Finding
- once it is determined that child was treated as a child of the marriage, obligations are the same as any parent's
  - the same rights flow

NOTE:  Child support may now flow from more than one mom or dad
Ability of Children to Terminate Parental Relationships
- children, once they have reached an appropriate age, may terminate the relationship
  - this even applies to biological parents
- not unilateral ~ more like a mutual dissolution

What is Meant by 'Illness, Disability or Other Cause'?

Michie v. Michie
- a Charter challenge was brought (s.2 of the Divorce Act & s.35 of the FMA)

  - claimed that they discriminated against divorced parents
- court held that it was a violation of the Charter, but was upheld under s.1

- so, the only parents who have a duty/obligation to educate their children are divorced ones
Illness or Disability
- Illness or disability must be tied to ability to withdraw from the parental charge & to supply the necessities of life
  - think of the LeBlanc case (23-year-old disabled mom)

NOTE:  Status may be retrieved
Haight
- 18-year-old with a learning disability
- living on his own, but his mother was supporting him

- dad no longer wanted to pay

- court said this man was still a child of the marriage
- dad had to continue support payments
Education
"Other Cause": the main "other cause" is continuing education
Qu:  how long can this go on?
- formerly thought one degree, 21-years-old was an appropriate cut-off

- this is no longer the case

  - can be extended to 23, 25

  - not limited to one degree
See Racciatti (1994, MB)

- not limited to age 21
Tapson v. Tapson (Ont. CA, 1969)

- 16-year-old child (this was the cut-off at the time)

- seemed to forget "or other cause"
  - not limited to illness or disability
- her attendance at school meant she could not provide for herself the necessities of life

  - the support obligation continued
Qu:  Do you need to be in school?  Yes.

Yaschuk v. Logan (1992)

- education is a necessity of life
Criteria:
- child's ability

- past educational performance

- ability to contribute to costs of their studies

- parents' plans

- appropriateness of course chose to generate future employment

- relationship between child & parent

- parents' level of education
Newman v. Thompson
- 23-year-old in Masters of Psychology program in USA

  - planning to continue into doctoral program

- support agreement said support should continue for 10 years after high school
- court varied the agreement
  - said support should continue so long as the child remained a child of the marriage
- given the expectations of the family, support was extended
  - however, the amount was reduced from $450 to $150 per month

NOTE:  ability of child to contribute does not necessarily remove their status as a child of the marriage
How Much Education?
- one degree is usually reasonable
  - see Anderson; Tutiah
- but it can go beyond this
  - must be real education


- must actually attend the classes

  - may depend on student status

i.e. part- or full-time

  - doesn't apply to sports

ex. football ~ Pink

ex. NHL ~ Speragia
Educational Effort
- even though you're flunking out, support should not be cut-off right away
- basic enrolment might be good enough
Another 'Other Cause': Economic Conditions
i.e. a depressed economy where employment is not available

- not able to provide necessaries of life

- may count as 'other cause'
  - depends on reasonable efforts to find employment
See Baker (1994, ABQB)

Role of the Child's Ability to Contribute
- ability to contribute relates both to status (are they still a child of the marriage?) and entitlement/quantum
Termination of 'Child of the Marriage' Status
- not permanent; can be lost & then regained
Hiatus Cases
See Olivia
  - child left school to have a baby
  - once back in school she again became a child of the marriage
  - eligible for support
See also Kendall v. Kirkpatrick (1997, SKQB); Keyes v. Keyes (1995, MBCA)

Child's Conduct
- court requires really bad behaviour before they will terminate the support obligation
  - courts are very lenient ~ conduct must be outrageous/extreme

See Dalep
  - child attacked mother
  - this terminated their relationship & her support obligation
Another example:  Randolph
  - child repudiates advice from parents
  - no longer eligible for support
Other good indicators: child has moved out or is cohabiting with someone else
  - however, this may not be determinative
See Stabner (1996, MBQB)

  - daughter left home to live with boyfriend
  - court said if she returned home & enrolled in school full-time she could regain her status as a child of the marriage
Judd (1996, Ont.T.C.)

  - child left home to live with a friend, given bad relationship with her stepfather
  - not financially independent

  - wasn't a voluntary choice
  - biological father still had to pay support
  - she remained a child of the marriage
Generally, the court views completion of one's studies as the termination point
- may add on ~6 months for job-seeking
Quantum
Basic Principles (see Paras (1970, Ont. CA) ~ leading case)

1.  Obligation for support is placed equally on both parents
  - this theory of equal support is built-into our statutes

2.  Object of support:
  - maintain same standard of living as if the parents had continued to be married
  - this objective takes priority over the interests of the parents

- parents must suffer first

3.  Ideally court should come up with a sum to support, care for & educate the child, and then divide it proportionally among the parents

4.  Indirect benefit to the custodial parent shouldn't prevent the court from making an appropriate order
Qu:  is this amount frozen in time?
Willick v. Willick (SCC)

- at time of marriage breakdown, dad was making $40,000
- soon after the breakdown, dad gets a job paying $154,000
- initial order can only be disturbed when a material change has occurred

  - this was such a case

- family income is not frozen
- child should benefit from increases in parents' income
Why Did We Move Away from the Old System?

- why did we go from discretion in the court in determining quantum of child support to a set of statutory guidelines?
Simple Answer: TAX
The Old System
- before the guidelines were enacted, all support orders (both spousal & child support) were taxable in the hands of the recipient
  - this was done in recognition of the fact that it costs more to run two households

  - this way we could all chip-in, to help these families

- Fainstein favours this approach, as the family retains more money
- courts could simply factor-in the tax payable

The New System
- new child support guidelines put in place in 1997
- brought about by Thibideaux (1995?)

New Child Support Strategy:
  - guidelines brought in (took discretion away from judges)

  - statistics taken by Agriculture Canada for each province

  - improved enforcement
  - recognising that the pool of money available to the family decreased, the government implemented the 'working income supplement'
Objectives:
  1.  meant to establish a fair standard of support

- child to continue to benefit from financial resources of both parents

  2.  also meant to reduce conflict by making the process more objective
  3.  improve efficiency of the legal process

  4.  ensure consistent treatment of spouses & children in similar circumstances


i.e. horizontal equity
- on June 1st, 1998, Manitoba enacted its own guidelines under the FMA
  - adopted the federal calculation charts
- enactment of the Guidelines constituted an automatic material change
  - parents could thus apply for variation
A Look at the Guidelines
- s.37 of the FMA adopted the Divorce Act charts/tables
- s.2(5) of the Divorce Act says the guidelines govern in all divorces in Manitoba
- provides a formula for income levels over $150,000
  - court may opt-out of this system ~ discretionary
- there is a recognition of a certain economy of scale
  ex. don't pay double for two children

- charts only based on the payor
  - assume that the other parent is contributing the same amount

- this is a questionable assumption ~ what if custodial parent is making more?
  - another assumption:  one parent has custody, the other is the payor

- what about split custody arrangements?  shared custody?
NOTE:  Tables are not presumed to be applicable to children over the age of 18
  - in those cases, courts revert to the old discretionary system
- may also make 'reasonable' consent orders
  - they will be assessed in light of the guidelines
An Introduction to Special or Extraordinary Expenses
- court must order a specific dollar amount for special expenses
- may be estimated, but may not order a percentage or an undetermined amount/cost
- must categorise under s.7 of the FMA Child Support Guidelines Regulations:
Four Categories:
  1.  Net child care expenses after tax benefits

- only where incurred as a result of employment, illness or disability
  2.  Health-related expenses (greater than $100 annually) not covered by insurance

- includes orthodontists, counselling, therapy, glasses, hearing aids, medication

  3.  Post-secondary educational expenses
  4.  Extraordinary expenses for extracurricular activities

- this one poses the most difficulties


Issue:  what is meant by extraordinary?

  - presumably 'ordinary' expenses are built-into the base guidelines

- this section has recently been amended for further clarification

Regier v. Wensjoe
- an ordinary expense ($60) was extraordinary in these circumstances, given the mother's extreme poverty
- she had no income outside child support

Andries (MBCA)

- the court defined "extraordinary" activity as "more expensive for this activity"
  - not defined with reference to the family's income
- essentially meant that nothing was extraordinary
This interpretation was overruled by legislative amendment
- now more open/accessible

  - look at necessity to child's best interests, reasonableness of the expense given the family's income & the spending pattern prior to separation
- once expenses are accepted by the court, they are presumed to be paid proportionately by each parent
Undue Hardship
- payor may argue undue hardship (s.10 of the FMA Child Support Guidelines Regulations)

- very particular requirements

  - such findings are very rare

- Must have:

  
[image: image1.wmf]- high debt-load; and/or

- high access costs; and/or

-other legal support obligations

PLUS

- standard of living in payor's household would be less

than payee's if base amount were paid

- this is the part which eliminates most claims


Steps in Calculating Child Support:

1.  Do Federal Guidelines apply?
2.  Determine the number of children
  - age of majority

  - over age of majority


- tables


- child's means & needs


- parent's ability to pay

  - loco parentis = secondary to biological parents

3.  Type of Custody Arrangement
  - sole custody (with one parent more than 60% of the time

  - split custody

  - shared custody

[continued on overhead posted on website]

Calculating Child Support in Split Custody Situations
i.e. one child lives with mom; other child lives with dad
- guidelines tell us to OFFSET THE AMOUNT they say each parent should pay, if guidelines were to apply
  - have lower income parent's amount deducted from the higher income parent's amount
  - the latter must pay the difference
Example from Scarf v. Scarf:

  Dad earns $30,000 ~ table amount = $250

  Mom earns $24,000 ~ table amount = $192

  - Dad formerly paid $200 (under the old system)
  - now ordered to pay $60 (according to the guidelines)
  - Mom argued undue hardship ~ court agreed
  - court did not reduce the amount (stayed at $200)


- easier to argue when you have a pre-existing arrangement

- this offset is not very good for families
  - very minimal

Calculating Child Support in Shared Custody Situations
i.e. where each parent has care & control of the child(ren) 40%+ of the time
- obviously, costs to each parent are higher than normal
Options: (from s.9 of the FMA Child Support Guidelines Regulations)

  1.  Order the table amounts for each of the spouses 


- offset
  2.  Take into account the increased cost of shared custody

- offset + extras or pro rata offset
  3.  Use 'conditions, means, needs & other circumstances of the child' (the old test)


- judicial discretion
Issue:  what is meant by 40%?
  - does it include school time?  camp time?  daycare?

  - no method yet approved by SCC
- most common custody arrangements come close to the 40% mark

  ex. every second weekend & one day with an overnight

- onus of proof:  parent asserting needs to prove
- if you take out schooltime, lessons, etc...it is much easier to prove 40%
- however, the court prefers to think that primary caregiver starts with 100% of the time

  - then subtract time with other parent
- this approach was affirmed in Cross v. Cross (1997, BCSC)

  - schooltime, etc. should be included

  - parent is sort-of 'on call'
- And see Meloche v. Kales (1997, Ont. Gen. Div.)

  - child in a residential facility Monday to Friday
  - still counted the time for the primary caregiver
  - once again started with the 100% presumption
- in Metzner, the court used overnights & partial days to count as full days in their 40% calculation
- in McAfee, court counted hours
  - 53 hours over the weekend

  - 5 hours during the week with dad

  - counted schooldays in favour of mom
  - dad only came up at 34.5%

- in Hamm v. Hamm (1998, NSSC), the court counted hours
  - converted to 24-hour days
  - dad came up 8.5 days short

- McNaught (PEI): counted hours but did not convert them to days
  - dad came up with 40%+

- Crick (1997, BC): dad had 39.93%
  - not quite good enough!
  - even if the father had reached 40%, court said it would have kept the table amount
Methods of Calculation in Shared Custody Situations

- could involve doing the split-parenting offset
- however, the table amounts are not totally binding
- table amounts NOT guideline amounts
  - would not include special amounts (ex. extraordinary expenses)
- table amounts should be considered, but they are not presumptive
- the special amounts or incomes over $150,000 can be considered under #3 ('conditions, means, needs & other circumstances')
Options:
  a) Offset (use table amounts)
  b) Offset + extras (recognise added costs of shared custody)
  c) Pro rata offset
  d) Pure judicial discretion (use the old 'conditions, means, needs & other circumstances' test)

a)  Offset
Middleton v. MacPherson
- covers all the bases

- one of the first pronouncements

  - trying to clear things up

- Special Expenses covered in Qu.1

  Para 16:  "The 'request' referred to in s.7(1) of the Guidelines may be made by either spouse in the context of the application for child support or for a variation of child support."
- Shared Custody covered by Qu.7

  Para 36:  "Having ordered that the parents share the custody and care of the child on an approximately equal basis, the determination of what in a given case would constitute '40 percent of the time' should be left to another day."
  - does the court have to give reasons if it does not order the table amount?

  - see Qu.8 (para 41) ~ NO, but it would be helpful:


"It therefore does not require the court to record reasons...although for the sake of clarity it would be advisable to do so."
- How to Use the Table Amounts in Situations of Shared Custody covered in Qu.11

  Para 54:  "Clearly, s.9 requires the court to weigh each of subsections (a), (b) & (c) and not to simply perform the calculation referred to in s.8.  Given the broad discretion which can be exercised under s.9, the court would not, however, be prevented from using the s.8-type calculation (considering the difference between the table amounts payable by each spouse [the offset]) as a starting point for comparison purposes."

- in this case, they did an 'offset'
Hubic v. Hubic (1997, NFLDQB)

- did a regular offset, as with split parenting
- no increased costs from shared parenting
- no reason to deviate from the table amounts
- stuck with s.9(a) ~ did a s.8 calculation
b) Offset + Extras
Mertler v. Kardynal
- offset left mom receiving $11 in child support
- mom argued table amount was for 100% of the time
  - simply subtract dad's 40%

  - still give mom 60%

  ~ Fainstein likes this argument
- court rejected this argument, but did recognise there were a number of additional expenses
- offset + proportionate share of expenses = $64.15
c) Pro Rata Offset with a Multiplier
- prorates the table amount for the amount of time the child spends with each parent, and subtracts them
- even worse than a straight offset
ex. prorate dad's amount to 60%; prorate mom's amount to 40% ~ then do the offset

An Example from the Case Law:

Hunter (1998, Ont. Gen. Div.)

- Dad:  $507
Mom:  $258

- each has child 50% of the time
- straight offset would have given $249
- prorated offset = $124.50
- then court added a multiplier ~ saw this amount was too low (a real reduction)

  - multiplied the prorated offset by 50%
- dad ordered to pay $187.75
- the multiplier is not in the guidelines or regulations

- may be based on the amount of time child spends with parents, or on the increased costs of two households
d) Judicial Discretion
- s.9(c) allows for exercise of judicial discretion
  - faced with doing all this awful math, this seems like the best option!!

  - other alternatives seem pretty harsh

- the 'Mertler' proposal was utilised in McKerracher, [1997] B.C.J. No. 2257

  - prorated the table amounts & the offset
Creighton
- custodial parent earns more than the access parent
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- factored-in extra expenses & said mom didn't have to pay dad any support
  - she paid for nanny, clothes & activities

- mixed together table amount & discretion
When in Doubt...Totally Ignore the Table Amount
Mercer v. Mercer (1997, NSSC)

- court looked at childcare budget
- apportioned costs between the parents
- then looked at each parent's contributions
  - offset these amounts
- parents paid amounts proportionate to their incomes
Coleman v. Meyer (1997, BCSC)

- 5 children, 1 a disabled foster child (received government assistance)

- 1 child was in dad's custody ~ split parenting arrangement
- mom was the primary spender

- court decided that offset was not appropriate
  - simply divided the children's needs proportionately between the parents, based on their incomes
- dad owed mom $164

Income Over $150,000
- see s.4:  may use table's formula, or discretion
See Francis v. Baker (1999, Ont. CA ~ in our materials)

- husband earning $1 million/year

  - net worth = $78 million

- lower court felt presumptive table amount should be used
  - interpreted "inappropriate" as "inadequate"
  - ordered $10,000/month for two children

- CA agreed presumptive table amount should apply, except in circumstances of undue hardship
  - courts should almost never deviate from the tables
- SCC:  dad argues ~ the kids don't need $10,000 to live on

  - if we're going to follow the same rules, why do we have a separate section in the legislation?
- SCC overturned CA's definition
  - inappropriate  inadequate
- however, in this particular case, court did not vary the award
  - no evidence presented of children's budgets, etc.

- a bittersweet victory for the father

Simon v. Simon (1997, Ont. Gen. Div.)

- court deviated from table amounts
- dad earning $180,000US as a hockey player

  - paying $2200/month for one child

- dad signed a $2 million deal for two years

  - argued an increase would be bad parenting
  - court shouldn't order the table amount

- Court agreed

  - deviated from the table amount (which would have been $9000)

  - instead, ordered $5000 ($1000 to go into a trust fund)

- CA:  said dad had to pay $9000
  - this decision is likely wrong & should have been decided differently
Penner v. Penner (MBQB, 1999)

- our response to Francis v. Baker (Ont. CA decision)

- inappropriate  inadequate
  - instead, meant table amount plus or minus any additional amounts, as appropriate
- MB courts like to retain some measure of discretion
- one further problem:  what is the true income?

  - self-employed people have favourable tax deductions

  - should we impute some more income to them?


- argued, but not done in this case
One Further Discretionary Category: Adult Children
- may use table amount, or use discretion (look at means, needs & other circumstances)

How to Do This Analysis:

  1.  If child is still living with parents, courts will generally use the table amounts

  2.  Then add in extra expenses like tuition, books, travel/transportation

  3.  Alternatively, where child lives away from home, the court will look at their budget & their ABILITY to contribute

NOTE:  Not their ACTUAL contributions
    - may even factor-in the fact that the child will only go away for 8 months a year


  - will alter amounts accordingly

Glenn v. Glenn (1997, BC)

- child worked part-time
  - earned enough to pay tuition

  - lived at home

- court ordered table amount
  - payor not contributing anything extra to tuition

Adams v. Adams (MB)

- children:  19 & 21

- both had some income ($9500 & $8000)

- also had student loans
- still a shortfall of $4000-$5700
- court deviated from the table amount

  - father had to pay his proportionate share of the shortfall
Courts May Take Relationship into Account
- Courts may also take into account the nature of the relationship between child & payor
Qu:  if child retreats from emotional bond, can parents be released from their financial obligation?

Where Guidelines Inequitable
- the last place courts may deviate from the table amounts:  where they are inequitable
- special sections:  Divorce Act, ss.15.1(5) & 17(6.2)

Three Requirements:

  1.  Needs to fit/use these special provisions;

  2.  Must be in the best interests of the child/to their benefit; AND
  3.  Former order/agreement makes guidelines inequitable

ex. having a more generous order from before the guidelines were enacted
- need to meet all three

- court will generally not alter pre-existing amounts (that is seen as inequitable)
- courts have generally rejected property considerations under these provisions
Haggith v. Trader (1997, Ont. Gen. Div.)

- dad gives mom all equity in the house
- in return, agreed to $200/month in child support
  - table amount = $500

- court saw transfer as lump-sum payment
  - varied amount to $225
  - still used some discretion

Consent Orders

- one last provision:  s.15.1(7) of the Divorce Act
  - concerns reasonable arrangements made by consent of both spouses
Requirements:

  1.  Reasonable agreement

  2.  Different from guidelines

  3.  It is a good agreement
- may work where:
  (a) amount is higher than table amount
  (b) amount is lower because custodial parent earns more money

- basically subsidising child support

- still need to take the guidelines into consideration
A More Complete Look at Add-Ons
- even when we use the table amount, it can still be bumped-up for extra expenses
- see "special & extraordinary expenses" under s.7 of FMA guidelines

  - under Manitoba's guidelines, only recipient parent can apply
Four Categories:
1.  Net Childcare Expense: only by reason of employment, illness, disability, education or training of custodial/recipient parent

2.  Health Expense: over $100 annually & not covered by insurance

  - includes many things

3.  Extraordinary or Post-Secondary Education Expense
4.  Extraordinary Expenses for Extra-Curricular Activities
Andries
- very strict interpretation
- expenses would not normally qualify as extraordinary
- this interpretation was rejected by SCC
  - now based on family's income & support received
Middleton v. MacPherson
- mom earns $14,000; lived with mother (who earned $50,000)

- dad earned $31,000 (common-law spouse earned $58,000)

  - common-law spouse had three children; paid $600 in child support & $400 in spousal support

- child spent equal amounts of time with both parents

Qu.1 (p.79): note difference between FMA & Divorce Act
  - under Divorce Act, either parent may apply

  - under FMA, only recipient parent may apply
Qu.2:  s.7 expenses are always discretionary
  - can be considered in shared custody arrangements
  - will be apportioned
  - see para 20:  “The key is that the expense be shared in proportion to the spouses’ respective incomes regardless of who pays it...A simpler solution in the present case is to add up all s.7 expenses, apportion the total figure according to each party’s income and designate the party who shall be responsible for all these expenses.”
Qu.3:  what does s.7(3) mean?
  - estimate the tax benefit & apportion the net expense
  - do its own calculation

Qu.4:  medical & dental premiums (para 23)

  - proper to apportion where premiums would be lower if there were no children of the marriage
  - if you would have had to pay it anyway, should not be apportioned
Qu.5:  extraordinary expenses for education

  - will be done on a case-by-case basis

  - would it normally be something a family of the same means could afford?

- if so, it may already be included in the table amount
Qu.6:  can it be an extraordinary expense if done simply for recreation, or must the child have a special talent for the activity?
  - court decided that no special talent was required
  - not going to be given a restrictive reading
Regier v. Wensjoe
- add-on of $1710 annually
Issue:  were these extraordinary, or simply usual & accounted-for in the table amount?
- court held that these would not have been included in table amount
  - allowed the add-on as an extraordinary expense
To reflect rejection of Andries, section in FMA was amended
- meant to reflect the Raftus approach

  - like that used in Wensjoe
- need to look at income of the family to determine if expense is extraordinary
Kofed v. Fichter (SKQB)

- must look at income of both parents
  - Dad:  $52,000

Mom:  $7000

- given the combined incomes of this family, music expenses were deemed to be extraordinary
- added-on to the table amount

Omah-Maharaj v. Howard (1998, ABQB)

- agreed with Middleton v. MacPherson:  need not have a special talent for the activity
  - look at reasonableness of activity

- how many activities the child is involved in

- spending patterns pre-separation

- income of custodial parent, including support
- court determined that families with the same level of income would not find these to be extraordinary expenses

- no add-on was allowed

Guest Speaker on Domestic Violence

- information will be posted on the class website

Speaker:  Lisa McGifford, worker with EVOLVE

- EVOLVE offers long-term counselling for abusers & victims of abuse
- she works primarily with men who behave abusively

- all are there voluntarily

- also worked with police officers after the 911 fiasco

  - professional development, of a sort

- our perspective is defined by our exposure to abuse

  - need to combine all disciplines to see the beast as a whole


- 'elephant' metaphor

- drugs & alcohol do not precipitate abuse
  - they needn't go hand-in-hand

- need to start with a definition:  What is abuse?

  - we must start with a common definition

  - she believes the word 'abuse' is applied too broadly


- it is losing its meaning

  Defined by Six Themes:

1.  Chronicity:  events conform to a pattern over time


  - not a one-time event

2.  Fear:  one person is afraid of the other


  - seems to account for gender-based nature of abuse

3.  Privilege:  one person's needs are ascendant over the other’s

4.  Power:  one person is most likely to have the means to get what they want


5.  Control:  there is one person who is most likely to get their own way

  - abuse is like domestic oppression


  - power reinforces control

6.  Vulnerability:  one person has more leverage than the other
- mediation should not be used in situation of abuse, because it plays on the power imbalance in the relationship
Partnership:
  - a union based on mutual respect, trust & love
  - partner = partner

  - characterised by co-operation, compassion & comfort

Abuse:
  - a union based on one person having power & control
  - perpetrator  victim

NOTE:  the longer a person occupies a particular role, they internalise it & it changes their way of looking at things
  - this is why, generally speaking, abuse will intensify when woman wants to change the relationship/leave

- the man is losing the power struggle


  - he may do anything to regain control/balance of power

[see handout on recent 911 inquiry & deaths linked to abuse over the past few years]

Process vs. Event
- abuse is a process; a series of events

- much more than the sum of its parts

Abuse vs. Violence
- much violence is not actual abuse

- remember the six themes which define abuse (above)

Eight Conditions Necessary for Brainwashing:
  1.  Isolation (can be overt or subtle)

  2.  Humiliation (victims feel like they deserve it; become hopeless)

  3.  Demonstration of Power & Threats (learned helplessness)

  4.  Trivial Demands & Focus on Abuser

  5.  Treating Victim Like an Object
  6.  Undermining Victim's Perceptions
  7.  Creating Feeling of Helplessness & Exhaustion
  8.  Occasional Indulgences
Referrals
- lawyers, schools & doctors are the main sources of referrals to their program


Special Expenses: A Summary
Leading Cases on Child Support/Special Expenses:
  1.  Middleton v. MacPherson
  2.  Kofed v. Fichter
  3.  Omah-Maharaj v. Howard
  - use these on the exam!!

- the higher the family's income, the fewer extraordinary expenses will be added-on
  - they are already taken into account in the base table amount
Look at:
  - best interests of the child
  - reasonableness in light of income level of the family unit

- higher income = fewer extraordinary expenses
  - spending pre-separation
- Remember:  child need not have any special abilities
- each parent is expected to contribute proportionally
  - will never get the full amount

Undue Hardship ~ s.10(2) of the Federal Child Support Guidelines
- does not automatically lower the amount
  - simply gets to judge's discretion
- must meet requirements of s.10(2) & have a lower household income
- cannot be the regular hardship felt by families when separating

  - must be something more

- remember, list of conditions/circumstances in s.10(2) is not exhaustive
Possible Causes of Undue Hardship
1.  Unusually High Debt Load
- pre-separation debts to support the family
- debts to finance education/employment
Ness (1998, MB)

- on separation, husband agreed to pay debts of both parties
- table amounts reduced accordingly
2.  Unusually High Access Costs
- most frequently used
- obviously, access is in the best interests of the child

- courts seem to favour money going to child over access to parent
  - applications on this ground do not often succeed
3.  Obligation of Support to Others
ex. other children (subs (d))

ex. new family unit (subs (e))

- not all judges are sympathetic to obligation to a new family

Hoover (NWT, 1997)

- mother claimed that the implementation of the guidelines caused child support to drop
- claim did not succeed

- court rejected this novel argument
  - besides, she had a higher income level than the payor

- couldn't have succeeded, anyway (given the further requirement that person pleading undue hardship must have a lower standard of living than the other)

Middleton v. MacPherson
- see Questions 9, 10 & 12

Qu.9:  Who can apply?
  - either parent may ask for a higher or lower amount when claiming undue hardship
  - cautions that the court should be careful in respect of recipients' applications

- are they indirectly seeking spousal support?
Qu.10:  Should we include income of common-law partner or new spouse?
  - if it is to be included, is it considered in its totality, or adjusted for legal claims to it?

ex. other support obligations, taxes

  - court held that only income which is actually available should be taken into account
  - Look at Schedule 2

Qu.12:  Is the child a person in both households (under s.10(4)) in situations of joint custody?

  - dad had three kids; mom had only one

  - court found that he had no duty to support his common law partner's children

- this is not the case in Manitoba ~ here he would have met the test


  - he would have had an obligation to support under FMA
Effect of Proving Undue Hardship
- once threshold grounds are proven, judges MAY exercise their discretion
  - they do not NEED to vary the table amount
- change is not automatic or guaranteed
See DeCorte (MB)

Calculating Income
See ss.15-20 of the Federal Child Support Guidelines
- focused on ability to pay in a given year
- if the parties agree on a reasonable amount, the court may use that figure
- under Schedule III, one's T4 income may be adjusted
  - for things like dividends, capital gains & losses

- s.17 deals with patterns of income
  i.e. if this year's income is not an accurate representation, due, for example, to cyclical business or 'one bad year'

- judge has discretion when it comes to one-time amounts or unexpected windfalls
  ex. bonuses

Non-T4 Income

- s.18(3) deals with officers, directors & shareholders
  - may need to examine if corporation's expenses are all legitimate

- personal expenses will be imputed to parent's income
- See Owens:

  - company owned a condominium

  - paid all dad's expenses

  - this amount was included in his personal income

- court will be suspicious if you are paying a new partner a salary
- s.18(1) allows the court to impute income
- s.19 deals with non-resident parents
- s.20:  financial disclosure required yearly
  - you are entitled to look at other parent's tax return, to see if support amounts should be adjusted
Omah-Maharaj v. Howard
- dad was a doctor

- mom claimed that his business expenses were unreasonable
  - should be added to his personal income
  - increased from $30,000 to $219,000

- the court agreed that these expenses were not legitimate
  - adjusted his income according to Schedule III as well

- dad argued mom's 15-month parental leave was intentional unemployment
- court wasn't about to impute income
  - her income was 1/10 of the father's!

A Note for the Exam
- a non-T4 question will be on the exam

- check the outline the professors posted on the website:  outlines the steps to go through

Seeking a Variation Based on Changes in Income
- ss.17(1) - 17(4) of the Divorce Act
- s.17(4) requires a change in circumstance:
  1.  Anything that affects Guideline order
  2.  Anything affecting means, needs or other circumstances of child or parent

- non-Guideline orders, too

  3.  Implementation of the Guidelines

- May 1st, 1998?

Mickelborough (1997, SKQB Fam. Div.)

- passing of Guidelines is a material change
- new order must be made in accordance with the Guidelines
Wang (1997, BCSC)

- exception to Mickelborough's holding
- probably should be confined to its facts
  - one of the children was severely disabled

- court held that the dad had standing to apply, but they did not have to vary the old order
- old agreement = $3000


Guidelines = $1000

Improved Enforcement Provisions
- we have reciprocal agreements with all provinces & most states

- casts a wide net to gather information

  - monitors payments
  - financial disclosure requirements

  - can garnish wages, seize property, suspend federal licenses

ex. pilot's license, boating license, passport

  - have access to CCRA's database
  - pensions may be diverted
  - as a last resort, jail time can be ordered

  - provincial licenses may also be suspended

Spousal Support
- s.15(3) of the Divorce Act; s.37(1) of the FMA
- secondary to child support
- completely a creature of statute
- spousal support may be ordered as a lump sum or in periodic payments
  - s.10.1(a) of the FMA, s.15.2 of the Divorce Act
- s.3 of the FMA provides for an allowance during cohabitation for personal expenses
- orders may be interim or final
  - s.43 of the FMA; s.15.2(2) of the Divorce Act
  - always subject to variation if a material change occurs
Applicability of Spousal Support
FMA:

- mutual obligation to support ~ s.4(1)

- conduct not relevant ~ s.4(2)

- obligation to become self-sufficient ~ s.6

  - not overriding

  - only one factor to consider

  - only applicable so far as reasonable
Remember M. v. H.?

  - same-sex couples must be treated the same as all cohabitees, but need not be treated the same as legally married people
  - FMA was subsequently amended ~ Bill 41


- defined "common-law partner" ~ s.4(2)


  - gender-neutral descriptors


  - old requirements:  5 years + a degree of dependency


  - new requirements:  3 years of cohabitation

  - special requirements if there is a child of the union


- only requires 1 year of cohabitation

  NOTE:  meeting these requirements only means a person is ELIGIBLE for support


- not that they will receive it

- mutual obligation of support now extends to common-law partners ~ s.4(3)

- though provisions in the Divorce Act & FMA are slightly different, they are read the same so there is no difference whether you apply under one or the other
  - Divorce Act only applies to married people
  - some people use the FMA in the interim ~ not quite ready to petition for divorce

Factors to Consider
- s.7 of the FMA; s.15.2 of the Divorce Act:

  1.  Need
  2.  Earning capacity
  3.  Standard of living enjoyed during the marriage
  4.  Length of the marriage
  5.  Other support obligations

ex. other spouses or children

  6.  Impairment caused by the marriage
  7.  Roles adopted during the marriage
  8.  Contributions of the spouses

- domestic services count!

  9.  Property settlements
  10.  Financial dependency
  11.  Measures to become self-sufficient
- awarding spousal support is discretionary
  - no guidelines applicable

- courts will read FMA & Divorce Act the same
  - don't want to create distinctions

Four Objectives of Spousal Support
Cited in Divorce Act, s.15.2(6):

  1.  Recognise economic advantages/disadvantages arising FROM THE MARRIAGE OR ITS BREAKDOWN

ex. moving costs; counselling

  2.  Apportion financial consequences of raising children

  3.  Relieve economic hardship due to marriage breakdown

ex. long-term support for those who cannot gain employment


See Bracklow
  4.  Promote self-sufficiency of both spouses

- a reasonable period was seen as three years

  - didn't really reflect reality


- a more realistic approach has since been taken
- the factor that used to take precedence was self-sufficiency

  - now all four objectives need to be weighed
Variations ~ s.17
- need a material change in circumstance
Test:  had the deciding body known of the change, they would have made a different decision
- see s.17(10):  if you had an order for a limited time period, you don't apply for a variation after that period expires
  - you must reapply for support altogether
- the same is true if it was predicated upon the happening of some event
Slocombe (1998, MB)

- spousal support order under FMA
- subsequently got an order under the Divorce Act, but it was silent as to spousal support
- argument was made that the Divorce Act order was paramount

  - made the old FMA order invalid

- the court didn't buy it

  - so long as both could be complied with, there was no problem
- court also warned that old orders should be properly incorporated into new ones
Types of Spousal Support Orders
- lump-sum vs. periodic
- fixed term/dependent on the happening of some event vs. indefinite
Lump-Sum vs. Periodic Payments
- lump-sum payments are rare ~ why?

  1.  People can't afford them
  2.  Tax consequences ~ they are not tax-deductible

- only periodic payments are tax-deductible
- lump-sum payments may occur where the parties are also dividing marital property
  i.e. the marital home

- periodic payments are the norm
  - in order to be tax deductible, they must be made pursuant to a written agreement or a court order
- may be grossed-up to account for taxes
- 'periodic' need not mean 'monthly', but the court is careful that they are not merely camouflaged lump-sum payments
Interim Orders vs. Final Orders
- treated differently

- interim orders do not involve a complete review of means, needs & other circumstances
  - look more at ability to pay & what is needed to tide them over
  - generally appeal-proof

- rather, wait for final order

Problems with Self-Sufficiency
Taylor v. Taylor
- talked about self-sufficiency

- wife wanted further training
  - aimed to change careers

- could said she was already self-sufficient
  - no spousal support ordered
Kay
- wife wanted to become a nurse
  - she currently worked a minimum-wage shift job

- support order was made
  - court took a longer-term view

  - making this order now would mean that at some point in the future the support obligation could be terminated

Argument generally made by payors: it is undue hardship to support someone else's training

  - court employs a reasonableness test
Ill Spouses
- ill spouses will generally receive support
- illness need not arise from the marriage or its breakdown
- may even occur after breakdown
- may be physical or emotional
Effect of Remarriage or Cohabitation
- material changes:  remarriage or cohabitation
  - need to see if there is an economic disadvantage still lingering

- has it been remedied by this new relationship?

- what if the payor remarries?

  - doesn't always affect his/her duty to pay

  - voluntarily burdening oneself with new obligations should not negatively affect those to whom you already owe support
  - however, the court wants to give these new families a chance to survive

- don't want to overburden them, either
Changes in Standard of Living
- standard of living enjoyed during the marriage should be preserved by the support order
- will not increase if other spouse's standard of living subsequently rises
- frozen (unlike child support)

Domestic Contracts
- may be formed during cohabitation, pre-nuptial or during the marriage
- SCC decided a trilogy of cases on this subject:

Pelech
- separation agreement was incorporated into divorce decree
- lump-sum payment made

- 13-14 years later, wife is mentally ill & on welfare, while husband has become wealthy

  - wife seeks variation

- trial judge is sympathetic

- Court of Appeal reverses ~ a deal is a deal

- SCC says if it is a valid contract, free from duress or undue influence, it can only be overturned given a "radical change in circumstance causally connected to the marriage"
- initial contract stood ~ no variation
Richardson
- wife was a secretary

- both felt, in good faith, that she would go back to work

- agreed to time-limited support

- wife couldn't get a job
- honest mistake

- not a radical change ~ no variation
Caron
- support to end if wife lived with someone for 90 days
- wife lived with someone
  - support terminated
  - new man leaves
  - wife again seeks support

- no radical change
  - this exact circumstance was contemplated by the parties!
- no support ordered
By this point, it seemed like the test would never be satisfied.

How to Distinguish:
- Pelech, Richardson & Caron all involved fully executed contracts
  - what had been promised by delivered

- contracts in which you are still paying should be treated differently, Fainstein says
Smith v. Smith (MBCA)

- not a fully executed contract
- man suffers stroke

- disability payments are the same amount as his salary

- court is sympathetic

  - had trouble with the causal connection, but said it was causally connected because he would not be paying support if he had not been married
NOTE:  Radical change need not always be economic (here, it was related to his health)

  - probably will have economic consequences, though

Masters (SKCA)

- deal to pay $600 until she remarried or died
- he funded her electrolysis training

- now she makes more than he does
- court said he was still bound to pay the $600/month
- this case supports the trilogy & did not involve a fully executed contract
NOTE:  Spousal & child support cannot be combined any longer
  - must be separate amounts
Moge v. Moge
- court-ordered support (not defined by contract)
- spousal & child support were packaged together

- couple had married in Poland, then came to Manitoba

- fairly long-term marriage
- mom had a grade 7 education
- it was a traditional marriage
  - mom basically worked at home, while dad had a secure job

- 1987:  mom lost her job

  - received $200, plus $200 for child support

  - Dad makes $2000/month

- 1989:  dad applies for termination of support
  - child is now 18

  - mom has a part-time job

  - Queen's Bench said he could not be expected to support her forever

  - CA:  support should not have been terminated


- she was not truly self-sufficient


- it was inequitable to deem her as being self-sufficient


- given the fact that this was a traditional marriage, quick declarations of economic independence or self-sufficiency are not appropriate


- this modern idea should not be grafted onto traditional marriages


- her role in the marriage meant a permanent economic disadvantage, which could likely never be remedied

  - SCC:  Mr. Moge argued that the trilogy should apply

- need to look for radical change causally connected to the marriage, as they did have a domestic contract which was incorporated into the first order


- Court said this was not a domestic contract case, but a variation of a court order

  - trilogy did not apply

- factors must also be equally weighted

  - self-sufficiency is just one of four factors that must be considered


- tempered by the qualification, "in so far as it is practicable"

- L'Heureux-Dubé used a lot of social science data on the economic impact of marriage on women to support her position


  - analysed the model we use:  it is a compensatory model (like tort)



- compensating women for an economic loss they'd suffered


- McLachlin wrote her own decision


  - commented on the use of expert evidence

  - simply said the parties should explain the division of labour while they were married & the court should decide


  - don't want to clog up the courts with expert testimony

  - affirmed the MBCA's decision
G.B. v. G.L. (1995, SCC)

- another chance for the SCC to review the trilogy
- wife is cohabiting with another, who provides some support

- husband agrees to pay $2600 until wife's income reached $15,000
  - meant that to be a material chance in circumstance
  - could approach the court after that point

- not a fully executed contract ~ like Smith
- majority of SCC felt that there was no material change ~ agreement not subject to variation
- minority said the trilogy was bad law
  - spousal contracts are only one piece of the puzzle

- must look at self-sufficiency & means, needs & other circumstances
  - still, would not have done anything in this particular case

- obiter, but likely signals a change in the near future, where these contracts will not be as restrictive

Santosuosso
- contract for support to a certain date
- by that time, she had still not found employment

- approached the court to ask for a variation

- agreement contained a clause which seemed to give away her right to claim support even in the face of a radical change in circumstances
- court exercised its discretion ~ allowed a variation despite this harsh contract
Length of Support Orders
- varies quite a bit

- in Messier v. DeLage (1983, SCC), Court said:  we can't predict the future

  - you will see more ongoing orders for this reason

Why limit the time period?
  - promotes self-sufficiency
  - allows for some finality

- allows the parties to move on

See Zimmerman
Level of Support
- no guidelines to govern it
- standard for self-sufficiency based on reasonableness
Examples from the Case Law:
  Bast v. Bast:
$20,000 (husband earning $56,000)

  LeBreton:

$20,000 (husband earning $75,000)

  Hominick:
$20,000 (husband earning $200,000)

- should not be tied to a particular number (like $20,000)

Linton (Ont. CA)

- standard of self-sufficiency should be based on standard of living during the marriage
  - one size does not fit all

- this is the preferred, more modern view

Fejes v. Fejes (1993, MBCA ~ in casebook)

- wife seeking continuation of support

- husband seeking to end support

- wife had undergone retraining
  - unemployment due to economic conditions & her health
- basically reiterated Moge ~ adopted it as law in Manitoba
- CA said trial judge had given self-sufficiency too much weight
  - found that support should be continued at current level ($500/month)

Elliot v. Elliot (Ont.)

- both partners were Level 1 managers with Bell Canada

  - had the exact same jobs
- decided that wife would stay home with their children

  - obtained part-time work

- upon separation, wife hired an economist to calculate her loss ~ $350,000
  - sought a lump-sum award
- court reminded us that support is not like property division
  - needs to come out of the other spouse's income stream
- applied Moge
- trial judge ordered a $70,000 lump-sum award
- both parties appealed

- CA overturned trial judge's decision

  - considered factors & four considerations in s.15(7)

  - awarded $1000/month on an ongoing basis
  - lump-sums should only be ordered where needed (i.e. to maintain the marital home) or where there is a history of payment avoidance
Support of an Ill Spouse
- Moge hinted that this is part of the equitable sharing of economic disadvantages brought about by the marriage or divorce
  - specifically mentioned ill or disabled spouses

See Bracklow v. Bracklow
- much more modern scenario than Moge
- married for three years; cohabited for 4 years previously

- parties were economically independent; both contributed to household expenses

- wife later became dependent, based on her health/mental condition
- six years of independence; 1 year of dependence

- no implied agreement of support
  - no understanding that one would undertake the support of the other

trial:  no basis for support ~ four factors just weren't there

  - she had not suffered an economic disadvantage
  - didn't need compensation

Went to SCC:

  - explained that there are many bases for support:


- compensation

- need

- contract

- and a new one ~ mutual obligation for support
  - entering into this type of interdependent relationship creates expectations of a mutual obligation of support
  - during the marriage you are owed support

- on breakdown, you lose that valuable asset

- this loss might entitle you to support
  - see para 43:  “But while the focus of the Act may have shifted or broadened, it retains the older idea that spouses may have an obligation to meet or contribute to the needs of their former partners where they have the capacity to pay, even in the absence of a contractual or compensatory foundation for the obligation.  Need alone may be enough.”
  - hinted that Mr. Bracklow may have already discharged this obligation

- by this time he had paid support for seven years
  - sent it back to the trial judge for a determination

Kloos v. Kloos (MBCA)

- both spouses worked during the marriage
- no children (as in Bracklow)

- wife doesn't become disabled until four months after separation
  - medical prognosis:  would not re-enter the workforce
- trial judge:  had demonstrated a need for support

  - had suffered an economic disadvantage as a result of the breakdown of the marriage


- despite the fact that her insurance kept her income level the same as it had been

  - ordered $500/month indefinitely
  - more radical than Bracklow
  - trial judge stated that the decision had nothing to do with medical state

- only based on economic disadvantage
- this was the only error found by the CA (see para 18)

  - should have been based on illness, because that can be a basis for support even without a causal connection
  - totally based on need (no measure of interdependence)
What Constitutes a Material Change, Allowing for a Variation of a Spousal Support Order?
See Hickey v. Hickey (SCC)

  - agreement for $1000/month
  - wife not able to re-enter the workforce (earned $3000)

  - husband earned $218,000

  - needs to be a material (not just a trivial) change


- here, the material change was the cost of living
  - a material change is something that, had the court known about it, would have changed their opinion/order
  - varied to $1500/month
  - on variation, need to look to the same four factors

- standard of living is an important consideration

Do the Same Factors Apply to Interim Orders?
i.e. Should we do a full Moge analysis?
See Manitoba case of Skelton v. Skelton
- husband argued the '1/3 Rule':  if other party earned at least 1/3 of household income, no interim support would be granted

- court discarded this 'Rule'
  - needed to make an interim order

  - need to simply maintain a comfortable/the accustomed standard of living
  - not an in-depth analysis (that should be left for trial)

Labelle v. Labelle (1993, MBQB)

- wife wants primary care & control of children, spousal support & financial disclosure
- father had been the custodial parent up to that point, but he was moving
- court held that merely moving to a new home did not constitute a material change
  - situation not reviewed or varied
- on the issue of spousal support, held that Moge inquiry was too detailed
  - should not be undertaken on an interim basis
  - found need & ability to pay ~ ordered $600
- as for disclosure, asked husband to provide last three years of tax returns

  - could now be accessed under the Child Support Guidelines
Vauclair
- $500/month for a 9-month period

- wife appealed quantum & duration
- CA underlined the fact that they do not like to review interim orders
  - would rather they just go to trial
- here, however, they did find the time period inappropriate

  - should not terminate before trial
- based on reasonable need of dependent spouse with regard to other spouse's ability to pay
Quantum of Spousal Support
- quite variable; no good rule of thumb

Factors Which Affect Quantum:
  1.  Property settlement
  2.  Income-generating property is also taken into account

  - usually most applicable to higher-income families

Thornsteinson (1988, MBQB)

- wife working 4/5 time; had care & control of their preschool-aged child
- husband asked that some income be imputed because she was not working the maximum number of hours

  - also, he had an expensive standard of living to maintain
NOTE:  Wife had, during 14-year marriage, put him through medical school
  - this allowed him to earn this high level of income

- $1000 child support; $500 spousal support ordered

- court also considered income of husband's new partner & obligation to support a second child

  - did not impute income

- wife requested a lump-sum, but the court did not order it
Overall (MBCA, 1992)

- 21-year traditional marriage
- wife worked part-time as a clerk/receptionist

- one dependent child of the marriage (2 others, as well)

- FMA test the same as that under the Divorce Act
- relevant standard of living is the one enjoyed prior to separation
  - this is a Manitoba case supporting Linton, an Ontario decision to the same effect

- also looked at length of marriage & disparity of their earnings
  - husband earned 2.5 times more

- purpose:  not to equalise their financial circumstances, but instead to allow the spouse the same standard of living as they formerly enjoyed during the marriage
- $400 child support; $400 spousal support ordered

- wife appealed quantum ~ too low

- CA increased spousal support to $700, to maintain her standard of living
  - depended on the length of the marriage & the roles the parties adopted, given the finances of the family

Spousal & Child Support Problem
1.  Child Support
- first obligation under the law
- try to secure support under the FMA (it has paramountcy, but uses federal guidelines)

NOTE:  Use the framework/outline on the website as a checklist

  A.  Child of the Marriage?

- Yes (he's 16)


*Guaranteed that on the exam there will be more than one child


  - one will be older


  - may be an in loco parentis issue


  - always ask, 'Who is a parent?'

  B.  Custody Arrangement

- Andy is living with his mom


- sole custody?  Not stated in the facts.  We can assume sole custody.


*NOTE:  Exam will likely address the 60/40 problem in shared custody situations

  C.  Identify Payor

- dad

  D.  Calculate Payor's Income:  $160,000


- probably over-valuing her contribution @ $1000


Qu:  should income be $172,000?


*Usually some value-added stuff on the exam (will be required to impute income)

  E.  Go to the table (from payor's province of residence)

- what if you are between the increments?


  - there is a percentage increase for every dollar


  - just make note of that, don't bother with the actual calculations


- table ends at $150,000 ~ discretion?

  F.  Add-ons:  go to s.7 ~ extraordinary extracurricular expenses

- maybe these expenses aren't 'extraordinary' given the family's level of income


  - more of these kinds of expenses will be factored in at these higher income levels


- might include mileage/transportation costs


- is a car a reasonable expense?  Probably not.


  - there must be less expensive ways of solving this problem

  G.  Payor might argue undue hardship
2.  Spousal Support
- look to conditions, means, needs & other circumstances
- decide which legislation to apply under ~ FMA or Divorce Act
  - relatively the same

  A.  Discuss objectives of spousal support

- listed in s.15.2(6) of the Divorce Act

- all four are equal; no one takes precedence

  B.  What was the impact of the marriage on Allison?


- Moge analysis


- left her good job to look after child & do Henry's books


- Henry benefited from these contributions


- #3 is used by 'ill spouses'...remember that


- #1 & 2 deal more with compensatory support


  - may need to look at contractual obligations


  Three Models of Support:



1.  Contractual support



2.  Compensatory support



3.  Need/Interdependence of relationship (mutual obligation of support)


- lost her pension; had to forego job advancement, etc.

 
*Note that this was a traditional marriage
  C.  Interim or final?  Periodic or lump-sum?  Indefinite or finite?

- look at self-sufficiency ~ could she take a full-time job?  


  - Probably.  Look to Thornsteinson.


- probably indefinite, given impact of marriage on her


  - however, over time, greater contribution on her part may be required


- would have to factor-in property division

Marital Property Distribution:  An Introduction
- not available to cohabitees; specific to married persons
  - not affected by M. v. H. ~ but it might be in the future
- another vehicle:  constructive trusts
  - Why used?  It is a safety net; band-aid


1.  Available to non-married partners

2.  Helps to get around valuation date problems, even for married persons

- a resulting trust will be found when money is contributed to the purchase of the property
- What if there is only a general contribution (possibly through domestic services)?

  - constructive trusts are used as remedies for unjust enrichment


Three Requirements of Unjust Enrichment:


  1.  One party benefits

  2.  Other party suffers a detriment

  3.  Absence of a juristic reason
  - legal ownership remains the same, but beneficial ownership is apportioned in equity
Different Ways of Dealing with Marital Property Division
1.  Judicial discretion
2.  Community of property (used in California)

  - from the date of the marriage, all property of the union is shared

3.  Deferred sharing (used in Manitoba)
  - no sharing until marriage breakdown ~ valuation day
  - does not include:

1.  Pre-acquired assets

  - not the fruits of the partnership, but amassed before the marriage


2.  Inheritances/gifts/trusts

  - donor had the chance to specify one person or the couple


3.  Pre-existing debts
  - note that gifts inter se are included
  Valuation Date:

- last day of cohabitation; or

- a date agreed-upon by the parties; or

- the day one party brings a motion for an accounting.

  Limitation Period:

- 60 days after the divorce takes effect; or

- 60 days after the expiry of appeal period upon a decree of nullity (annulment)
  - s.2(2) of the Marital Property Act:  covers voidable marriages, in some circumstances
Walsh v. Bona (NS, 2001)

- court held that it was unconstitutional to exclude cohabitees from marital property scheme
- not binding on Manitoba, but we will likely see remedial legislation making these changes in the near future

To Whom Does the Marital Property Act Apply?
- basically, married persons
- does not cover separations/divorces prior to May 6th, 1977
  - want to avoid retroactively applying this act to those divorces

  - think back to Skene v. Skene
Jurisdiction
- residency requirement:  need to be a resident of Manitoba
- our Act requires "habitual residence" ~ s.2(1)
  - throw-back to Domicile & Habitual Residence Act

- ss.4-5:  may only have one domicile & habitual residence


- s.8:  must look to intention; ambiguous & open-ended

Pershadsingh v. Pershadsingh (1987, Ont. S.C.)

- immigrated from Jamaica

- husband retained & continued a business there

- wife terminated their relationship

  - now wanted property settlement

- husband wanted division to occur in Jamaica

- court looked at intention, not length of residence
  - not eager to give-up their jurisdiction
- if your principal residence is here, you will likely be found to be resident
  - look to intention
Think back to Fareed v. Latif (MBCA)

- Egypt vs. Manitoba

- had maintained a home here

- court not prepared to dismiss her application

Adderson v. Adderson (ABCA, 1987)

- separated in Alberta

- got back together, sold everything & moved to Hawaii

- habitual residence looks to quality of residence:  

  - a regular, physical presence which endures for some time
- domicile is more concerned with future intentions
- want to cast this net as wide as possible

- Addersons able to apply in Alberta

Purpose of the Act
- see Preamble:  “Whereas marriage is an institution of shared responsibilities and obligations between parties recognized as enjoying equal rights; whereas it is advisable to provide for a presumption, in the event of the breakdown of the marriage or the death of a party to the marriage, of equal sharing of the family and commercial assets of the parties to the marriage acquired by them during the marriage...”
- equality-based theory
  - equal sharing of family & commercial assets acquired by the parties during the marriage
- Manitoba's Act is fairly liberal

Exceptions ~ ss.4, 5, 7, 8 & 10
- general application to assets:  s.3, subject to exclusions

- s.4:  pre-acquired assets are excluded unless acquired in specific contemplation of this marriage
  - s.4(3):  appreciate/depreciation of these assets is added to income

- only applies to pre-acquired property


  - not, for example, to gifts, trusts, inheritances, etc.


- to deduct depreciation which brings assets to a negative value, one needs to bring a separate motion
- s.5:  can opt-out by way of a spousal agreement
- s.7:  gifts, trusts & inheritances excluded
  - s.7(3) pertains to inheritances
  - s.7(4) speaks to appreciation/depreciation

- not included unless there was an intention that it be included
  - s.7(5):  if converted into family assets (i.e. by spending that which was separate to purchase a family asset), they will be included.


NOTE:  Individual ASSETS CANNOT BE CONVERTED SIMPLY BY USE

  - need to be used to purchase a family asset in order to be included
A Summary
- there is a presumption of equal sharing of family & commercial assets
- also includes pre-marital assets gained in contemplation of marriage
- commercial assets:

  - allow you to keep (pre-acquired) assets out of the pool

  - subject to a different (less stringent) test for unequal sharing

- an argument for unequal sharing of family assets will rarely succeed
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  : family assets

  : pre-acquired assets

  : commercial assets

  : assets acquired post-separation

  : assets acquired in 

  : gifts from 3rd parties

    contemplation of the marriage

  : trusts, inheritances

  : interest on pre-acquired assets

  : interest on gifts, trusts or inheritances

  : inter-spousal gifts

  : damage awards for personal injury

  : liabilities

  : jointly-held assets (because they are

  : foreign assets

   governed by their own schemes)

  : assets excluded by agreement


- remember that the court is not physically dividing assets
  - the parties simply need to fork-over their value

- Act only applies to assets owned on valuation day
  - exception:  intentional dissipation (see s.6)


i.e. selling off property up to two years prior to separation

- see s.6(7)

- Remember:  cannot convert an excluded asset into a family asset simply by use
  - the only way to convert an excluded asset is by selling it & buying a family asset with the proceeds
- this categorisation scheme depends on the source of the income
Janis v. Thorpe (1986, MB)

- filing for divorce on the grounds of physical & mental cruelty

- applying for an unequal division of property

1st Issue: their pre-nuptial agreement
  - Thorpe trying to avoid it


- didn't give it much consideration; just signed it


- no independent legal advice
  - excluded interest on pre-acquired assets
- agreement upheld
NOTE:  Prepared wholly by one party's solicitor
  - presented to him under bad circumstances

  - was not notarised
2nd Issue: unequal division of property
  - totally uneven bargaining power ~ wife was dominant
  - husband was studying for his CA certification

  - while husband did not contribute as much, his contribution was not abnormally limited
  - money to be shared equally
- these types of claims will only succeed in very egregious cases
Problem:  intermingling of excluded assets with family assets
  - court couldn't tell interest from new money, so it was all included
Note:  Marital home not included in this accounting
  - parties had agreed to partition & sale

Tutiah (1985, MBCA)

- wife wanted to settle for X amount of money, despite not having full disclosure
- husband agreed to it
- wife then argued that it was not a binding agreement

  - wanted court to overturn it

  - not an agreement under s.5
- agreement upheld
- she also argued duress & undue influence
  - court didn't buy it
  - she acted in full knowledge of the law, but settled...contrary to legal advice
  - agreed to this settlement to get a quick settlement & to avoid legal fees

- agreement between lawyers binds the parties
  - that is a spousal agreement, too

- dissent felt that this was unjust enrichment
  - would place spouses in the position of quasi-fiduciaries
  - way ahead of his time!

  - has not yet been acted on

Pynno (1984, MBCA)

- wife signs agreement, contrary to legal advice
- she later tried to get out of it

- all-inclusive agreement:  it was a general release of all her rights, and that was sufficient
Dashevsky v. Dashevsky (1986, MBQB)

- man & wife go to his lawyer's office to sign agreement
- wife not fluent in English
  - did not receive truly independent legal advice
- agreement set aside
Pre-Acquired Property
Rotzetter (1985, MBCA)

- man bought farm property with his brothers
  - he was willing to come to Canada to farm, even if his fiancée could not immigrate

- wife now argued that it was bought in specific contemplation of marriage
- he would have bought the asset regardless of the marriage
  - that indicated that it was not bought in specific contemplation of marriage

  - held that “The conjunction of ‘specific’ with ‘contemplation’ in the Act leads me to the conclusion that the circumstances must show a direct relationship between the acquisition and the marriage even though it may not be necessary to show the relationship was causal.”

Riley v. Riley
- man bought cottage to accommodate his new blended family
- would only have purchased it if they got married
- therefore, it was bought in contemplation of marriage
- don't need a causal connection, but a certain nexus is required
Gifts & Inheritances
Dashevsky
- husband argued farm property was a gift from his parents
  - argued that it was only set-up to look like a sale so as to avoid an inheritance tax
- court would not perpetrate a fraud:  

  - if it need to be a sale for tax purposes, it cannot be a gift under family law
- it was pre-acquired property ~ they were only arguing over its appreciation
  - gifts:  appreciation not included
  - pre-acquired property:  appreciation included
- do not take Dashevsky to mean that the court will never look behind the legal façade of a transaction
Fainstein's View
- Fainstein feels that we are labouring under a misinterpretation of the Act
  - seems that all pre-acquired assets' appreciation should be included:


- gifts


- trusts


- inheritances


- all other property

 - only need to inquire about gifts/inheritances/trusts during the marriage
- case law does not support this interpretation
Waters v. Waters (1986, MBCA)

- family business of drilling wells in rural Manitoba

- incorporated ~ gave shares to wife & his son

- son's shares given in return for a $3600 pick-up truck
- son & his wife break-up

- now argued the shares were a gift
- court looked beyond the form of the transaction
  - no fraudulent purpose
  - no tax avoidance purpose
- what was the intention behind this gift:  specific to one individual, or was it meant to benefit both spouses?
- this was a father-to-son family business

  - look at the history of the business

- look beyond form ~ this was a gift meant to benefit the son only
Problem:  how much of the increased value of this business is simply market-value appreciation, or due to the son's hard work?
  - increase in value due to effort must be shared

- not mere appreciation, but attributable to the marriage partnership
Problem with Valuation:

  Two Methods:


1.  Fair market value OR


2.  Judicial discretion (judges just do the best they can!)

  - in a way, their valuation process is the opposite of Janis v. Thorpe
More Information about Valuation
- look at ss.13-15

- generally, use fair market value (s.15(2))
- if it is not a marketable item, use judicial discretion (s.15(3))
Valuation Day: look to s.16

  - as the spouses may agree; or

  - day when they last cohabited (this is the most common); or

  - date of application for an accounting
*On the exam, one of the first things to do is DETERMINE THE VALUATION DAY, so you can properly divide the assets.

Schmidt v. Schmidt (1985, MBQB)

a) wife receives 'gift' from mother:  $12,000

  - deposited in case, over time (not a lump-sum deposit)

*Court said onus was on the party alleging gift to prove it
  - here, the evidence was inadequate


- court did not buy her arguments surrounding the $12,000

b) also wanted to exclude $1500 bequest from her uncle

  - the $1500 bequest was not disputed

c) three other items:  tv, sewing machine & dishwasher

  - generally, personalty is held jointly; should be addressed separately
  - in practice, however, they are thrown into the mix
  - here, the judge attributed a reasonable value to each of these items
d) trust account for son's education:  $13,500

  - had to ask, 'What if fund is not used for Eric's education?'


- would dad get the money back?


  - no power of revocation, but if Eric died, he would get the money back.


- Mr. Schmidt had some directional power, but what would Mrs. Schmidt's portion be?

  - not included in marital property division, but imposed the obligation to split the money with Mrs. Schmidt if the object of the trust failed
e) fraudulent conveyances:

  i) trust fund not fraudulent

  ii) Mr. Schmidt purchased some land from his mother in Germany


- a shareable asset, not a gift


- added value of 20,000DM

  iii) German bank account was an inheritance


- excluded

  iv) trip to Germany just prior to separation


- Mrs. Schmidt argued that this was dissipation

- almost $11,000 over 3 months


- court found that $3000 would have been reasonable


  - additional $4500 for the trip was also okay


- the rest was held to be dissipation (added $7000)
Burton v. Burton (1985, MBQB)

- received shares as a gift (would be excluded)
- disposed of shares, bought Canada Savings Bonds
- court looked at s.6(5)

- bonds were still excluded (unlike in Hilderman, below)

  - not converted into family assets
Personal Injury Awards ~ s.8
- excluded, except where payment is meant to compensate both spouses
See Hilderman (1985, MBQB)

  - husband suffered an ear injury ~ received compensation of $11,000

  - if part was compensation for lost wages, that would be included

- because if he had been earning wages, they would have been included, too
  - Mr. Hilderman's argument: if she wants to share the money, she can share the disability, too!
  - however, Mr. Hilderman put the money into the family bank account

- should have kept it separate, or invested it in a commercial asset
  - no exclusion allowed ~ not willing to trace those original funds
  - had been converted into a family asset
Severance Pay
Jering v. Jering (1987, MBQB)

- when husband was fired, he received $55,000 severance pay
  - spent $7000 on living expenses

  - put remainder ($48,000) into an RRSP
- husband & wife separated

Issue:  Did wife have a claim to this RRSP?

  - was it future income?

- if so, she would have no share in it

- if she did have a share in it, it should be proportionate to the length of the marriage, not his term of service (i.e. should not be split 50/50)
- see p.9-60 of the casebook:  “I am unable to accept the argument that this asset is not a shareable asset for one simple reason.  The Marital Property Act makes all assets acquired during married cohabitation shareable assets unless they fall within certain specific and defined exceptions.  These exceptions are primarily gifts, inheritances and damages for personal injury.  Nowhere among the exceptions set out in the Marital Property Act is there an exemption which would encompass the asset in question.  Indeed that asset it clearly an asset which would be shareable under the Act...”
  - court took a strict view of excludable assets
- husband went on to argue unequal sharing

  Step 1:  What kind of asset is it ~ family or commercial?

- the two are governed by different tests


  - test for commercial assets:  s.14(2)



- "clearly inequitable" plus listed factors

  - test for family assets:  s.14(1)



- "grossly unfair or unconscionable" having regard to a few narrow factors

- want to argue that it is a commercial asset


  - more likely to get unequal sharing that way


- here, court decided that it was a family asset
  Step 2:  apply the appropriate test

- used the commercial asset test (slightly lower threshold) to appeal-proof the judgment

- did not qualify for unequal sharing, even under the less stringent test
- one last claim:  Mr. Jering wanted support
  - withdrew $31,000 from their joint bank account after separation

  - spent $20,000 on a trip to Las Vegas
  - at that point, Mrs. Jering sought a preservation order

- available under s.21(1) ~ prevents further dissipation
  - court found that $20,000 was dissipation

- wife argued that the reason he needed support was his sloppy conduct


- court didn't buy it


  - he did not have to deplete all his capital assets before he could get support

  - conduct not relevant ~ Mrs. Jering had to pay support 

Valuation of Non-Marketable Assets
ex. trademarks; goodwill; closely-held family corporations

- need to know the value of assets at the time of the marriage
- compare that with value on valuation day
See Gutheil v. Gutheil & Clewes (1983, MBQB)

  - man owns 30% of a small company & is also its manager

  - after separation, company reorganises


- shares were devalued

  Problem:  which valuation is correct?


- husband says wife owes him $7000


- wife says husband owes her $54,000

  - the parties were opposed to going before a master


- this is not the job of QB judges ~ see p.9-76:  “Both parties were opposed to a reference and, in the result, the trial involved a good deal of picayune bickering about the precise value of such items as a dining room suite, a billiard table and some tools.  It is impossible to pick through the rubble of a broken marriage with tweezers when even a bulldozer might have difficulty.”
  Issue #1: what did he pay for the shares?  $200,000


- accountants valued the shares at between $109,000 & $131,000


- court held that they were to be valued at $200,000


  - in essence, he created this loss


  - wife shouldn't have to share in it

  Issue #2: also had to value their RRSPs

- real value is not 100%

- taxes must be discounted

- in this case, 1/3 of the amount was deducted to account for taxes
  Issue #3: Inheritance was not converted into a family asset, though it was put into a family bank account

- seems to contradict Hilderman

  - maybe they can be distinguished because here the tracing was easier
Sharing Debts ~ s.11
- debts are deducted from the assets, but not to the point of creating negative value
  - that may only be done by a court order
- Act contemplates a sharing of positive assets, not debts, except in extraordinary circumstances
  - not usually meant to share their liabilities
  - left to judicial discretion
See Sutton v. Sutton (1986, MBQB)

  - married for 23 months

  - husband amassed a huge debt-load
  - wife is a secretary; husband is a stockbroker

  - upon separation, husband attempted to share the debt-load with his ex-wife
  - court not prepared to exercise their discretion
Valuation of Goodwill
- very hard to value
- highly discretionary; where it is extremely personal to the individual, it is unlikely to be included
See Longmuir (1989, MBQB)

  - husband serviced medical equipment
  - became a profitable business

  - upon separation, company had hardly any capital assets

- just his tools


- however, its value was more than that

  - court found that personal goodwill is not transferable

- company had no market value


- could not be purchased

  - here, no extra goodwill value was added
Ducharme (1988, MB Master)

Issue:  how to value a chiropractor's business
- saw more patients than other chiropractors

- this was another case involving personal goodwill
  - no extra value added
  - increased profit was due to his skill
  - no guarantee that successive chiropractor would take his patients

Issue #2: husband had bought shares just prior to valuation day
  - now they were worthless
  - averaged the purchase price & their current value ($0)
  - essentially, the spouses shared this loss
  - totally discretionary
Nassar v. Nassar
- orthopaedic surgeon

- when he purchased his location, he paid $1300 for goodwill
- practice had increased 15-fold by the time of separation

  - so, judge took $1300 x 15
  - goodwill value was included ($19,500)

Unequal Sharing
- s.14(1):  unequal sharing of family assets
  - only when "grossly unfair or unconscionable"
- s.14(2):  unequal sharing of commercial assets
  - "clearly inequitable" ~ slightly easier test to meet
- s.14(3):  conduct not a factor, unless it amounts to dissipation
  - this amendment came in after the Marks case, below

- unequal sharing is rare ~ will not be ordered often

  - look for absence from the marriage or instances where one party has contributed significantly more than the other, or where the amount of non-shared assets of one spouse is significantly higher than the other's.
Marks (MBCA, p.9-108 of the casebook)

- farm was a commercial asset
- court said husband should get 75%; wife got 25%
  - unequal sharing order was largely based on conduct of the wife
  - court found that her behaviour was not up to par

- note that dissent acknowledged incident of domestic violence

  - not prepared to order unequal sharing
Hrynchuk v. Hrynchuk (1988, p.9-115)

- wife signed a pre-nuptial agreement saying she would not share in any commercial assets
- it was a fairly short-term marriage (16 months)

- pre-nuptial agreement did not apply to cottage bought during the marriage
- court found that equal sharing would be grossly unfair/unconscionable
- ordered a 75/25 split

Sawchuk v. Sawchuk, 24 R.F.L. (2d) 250 (MB Co. Ct.)

- wife suffered from mental & physical illnesses
  - prevented her from obtaining meaningful employment

  - not able to contribute to marriage financially, but tried to do her share while she was well

-court was dividing both family & commercial assets
  - need to determine if parties have contributed to the limits of their abilities
*Note:  this decision was prior to the amendment saying that conduct was not a factor
Leblanc (1988, SCC, p.9-121)

- married when wife was 16 & husband was 17

- had 7 children in first 8 years of marriage

- husband was an alcoholic; only worked for first 4 or 5 years

- wife worked 12-hour shifts

  - bought a restaurant

- later bought a house & car for the family

- SCC looked at husband's conduct
  - restored the trial judgment

  - unequal sharing:  husband given $6000
  - negligible contribution to the family = court may exercise its equitable jurisdiction
Gallant (1998, MBCA, p.9-124)

- deals with the nature of the asset
- husband is a shareholder in a roofing business
  - that is the major family asset
- after separation, husband's business partner takes over & fires Mr. Gallant

- business, on date of separation, was valued at $1.2 million
  - Gallant's shares = $596,000
- wife's shares valued nominally, as they were non-voting
- wife now wants half the value of the shares ($298,000)
- valued nominally based on fair market value
  - their only market was the other partner
  - he bought their shares for $450,000

  - wife says that should entitle her to the $298,000

- her other argument rests on a constructive trust

- husband argues that this asset should not be shared equally
  - because he only got $450,000 for them
- court not anxious to use Rawluk & impose a trust

  - don't want to award both statutory & trust remedies
  - trust argument fails
- wife receives $250,000, while husband receives $200,000

  - unequal sharing allowed (i.e. she did not get the $298,000 she wanted)
- note that there was also a lump-sum support payment of $25,000
Contrast with Gutheil: there husband was in control of the shares & their value

  - in Gallant, wife participated in the negotiations & sale

Monetary Equalisation, Not Asset Division

Remember that what courts are dividing is value, not the actual asset.

- s.17 provides for the possible methods of paying this equalisation:

  - lump-sum; periodic; or conveyancing of the asset.

Interim Orders for Preservation of Assets & Advanced Equalisation Payments

- see s.18.1(1) (interim orders) & s.21 (orders for preservation of assets)

Thorndycraft v. Thorndycraft (1991, MBQB)

- a legitimate reason for advanced payments:  funding the litigation
  - court says it has to be for the proper application of the Act

- trying to narrow its application

- Look at:

  - the point the parties are at in the litigation; 

  - whether the assets are at risk of dissipation or devaluation
- person requesting advance must show need, as well as the probability that the sum would be awarded at trial
- must also look at consequences for asset-holding spouse
- see list on p.9-151 (but note that the judge does not necessarily adopt the principles listed ~ see p.9-152)
Grubert (1991)

- husband owned a fast-food franchise

- sold after separation for $13.5 million

- wife asked for an advance payment to finance litigation
  - needed $300,000 to pay accountants & lawyers

- court awarded her $200,000, given her own asset-base
  - she was hardly impecunious

- looked at many of the Thorndycraft factors
Stewart
- wife seeking advance equalisation payment for professional fees
  - amount outstanding was only $4000, as she had already been advanced $20,000
- wanted the money to travel & take a course
- court said there was no pressing need
  - very close to trial
- advance not granted
Resch (1995, MBCA)

- wife applying for advance payment to pay experts to testify in court, but had no estimate of the amount
- court granted $5000

- result of no order = may never go to trial
  - courts want to facilitate final resolution of these disputes
McMillan (1990, MBQB)

- wife asking for advance payment
- needs to prove that she would likely receive these awards at trial
- husband disputed that fact, and argued that he had no liquid assets to make such a payment
- judge held that need had not been established
- assets were uncomplicated, but to order advanced payment would require costly & complicated financing arrangements
- did not order advanced payment
Jointly-Held Assets
- s.10:  these assets are outside the Act
- need to be dealt with under other regimes

  ex. the Law of Property Act (marital home ~ s.19)

- oftentimes, however, jointly-held personalty is included, even though technically it shouldn't be
See Laufer:

  Issue:  should farmland, purchased during the marriage, be treated as a jointly-held asset outside the scope of the Act (subject to partition & sale) or as the husband's asset & within the Act?
  - the decision to undertake farming was jointly made

  - burden was on the party seeking to show that the asset was outside the Act

- that burden was satisfied here
- aided by Married Women's Property Act
- generally, assets will be included under the Marital Property Act
Pensions
- very hard to value
- formerly, they were found to be impossible to value (see Isbister)

- this created a big problem, since pensions are generally the 2nd largest asset people own
Reviewed by the CA in George
- trial judge arbitrarily valued pension at $8000

  - had a cash surrender value of $7800

  - actuarial value = $14,000

- CA overturned Isbister
- created a method of valuation
  - used the Rutherford Formula (see p.9-107)
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- plan holder becomes trustee of this formula amount for their spouse
  - to order payment now would be unfair

- they might die before ever receiving their pension
  - when pension payments start to flow, pensioner holds the formula amount on trust for their spouse
- when the court performs the accounting, they will assign a nominal value to the pension
  - however, they may order that it be paid out according to this formula

Exceptions to the Rutherford Formula
NOTE:  The Rutherford formula is not used all the time
CPP
- For instance, the Canada Pension Plan (CPP) has its own method of division
  - cannot opt-out unless there is provincial legislation to that effect

  - on divorce, there is no time limit for claiming

  - on death, however, there is a three-year limitation period for claims

  - works on a yearly, instead of a monthly, basis
Federal Pension Benefits Standards Act
  - applies to employees in federally-regulated industries

ex. television, railways

  - may assign flexible amounts between yourself & your spouse
  - optional:  may deal with it under provincial Marital Property Act or under federal Act
  - funds able to be split at the source
Pension Benefit Act
  - applies to provincial pensions
  - includes common-law spouses in certain circumstances

- s.31(5):  common-law couples must opt-in in order to benefit

  - s.31(2):  allows for a division of benefits upon marriage breakdown, dependent on a court order or agreement

  - does not allow for unequal division, though division may be waived


- in order to waive your rights to share, you must have independent legal advice & full information on how much your would receive

Marital Property Act Review
- start by saying Act is a scheme based on equal sharing
  - parties to share value of assets equally
1.  Marital Home

  - excluded by s.10
  - upon partition & sale, party that has contributed more capital (i.e. because they remained living in the home) will get more capital back
2.  

a)  Farmland

  - he will keep the property, but the value will be added-in
  - appreciation will be included up to Valuation Day (s.4(3))


- here, Valuation Day is the day husband leaves


  - but mention that there are three possible ways of arriving at it

  - each acre = $400

b)  Farmland from Inheritance

  - did testator intend for them to share?  No.
  - initial value is out
  - appreciation may be included if due to his labour (Waters)

  - note that it is pre-acquired (see Dashevsky)

c)  Farmland Rental

  - he did not sell it ~ there was no conversion into a family asset
  - rental income is a stream, not an asset

  - however, if put into a joint account, it would be shared
d)  No Homestead Problem

3.  Bonds

  - there is a conversion problem here

  - inheritance meant to be his alone

  - car is a family asset (look to definition section of the Act)

  - interest could have been his alone if kept separate (see Hilderman)

  - new bonds avoid conversion problem because they too are commercial assets
4.  Shares

  - shares are out

  - if they had been bought in his name during the marriage, value of $13 would be attributed to him

  - loss is not reflected in the accounting
5.  Pension

  - look to other legislation:


- provincial?


- exclusive of Marital Property Act?

  - use the Rutherford formula

- if pension never comes into existence, it will not be shared (divided in specie here)

  - in the accounting, it will just be given a nominal value

6.  RRSP

  - family asset, shareable

  - take into account a tax factor

- discount current cash-in value
  - See Downey:  there, the main issue was valuation of pensions

Option #1:  Rollover with No Discount

  - where there is a large amount, may make sense to do a rollover

Option #2:  Pay-out with Tax Discount

  - where it is a smaller amount, might instead pay out with a discount

  - more likely to be able to liquidate assets to pay these smaller amounts
7.  Life Insurance
  - could split cash surrender value OR might be treated like a pension

- note that only two have cash surrender values


- remember that Wendy has a policy, too

  - might try to split-up possible pay-out

- See Isbister: parallel line of argument

  - more like a policy argument

8. Contents of the Marital Home

  - if jointly held, Act does not apply ~ see Laufer
  - practically, might just order partition & sale & then divide-up the proceeds
9.  Debts

  - taken-off equalisation payment of each side before amount is paid-out
  - if less than zero, deemed to be zero

- only discretion can dislodge this presumption
NOTE:  Look for dissipation & gifts on the final, though not present in this problem

Final Exam Info
- 3 hours, 15 minutes

- open book

- question values will be provided

- not cumulative:  only covers child support, spousal support & marital property division

*The Key: apply the law to the facts
  - be sure to use the facts!!

Sample Exam on the Website
- day Hal leaves is Valuation Day

- in terms of support, need to look at facts which indicate amount of time child spends with each parent
- talk about who is a parent (ex. loco parentis issue) & who is a child under the Act
* there will be an issue regarding adult children & support on our exam

- look at gifts:  inter-spousal; from 3rd parties

- he can sell the car:  we are only concerned with its value on Valuation Day

- if home is jointly held, it is outside of the accounting

- hardship issue:  2 families

  - need to look at families' standards of living

Issues for the Final Exam
1.  Child Support: split custody; shared custody; loco parentis; adult children; income over $150,000; calculation/imputation of income.

2.  Spousal Support: Moge; Bracklow
3.  Marital Property Division: similar to the problem done above

  - understand the exclusions; may need to discuss unequal sharing (Marks; conduct not a factor, but periods where cohabitation ceases may be excluded)

4.  2-mark question on guest speaker
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