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Differences Between Criminal Law & Tort Law
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- focuses on the perpetrator/accused, proving that

they did this crime

- focuses on the victim, since they chose to pursue the

- public ~ we are all victims (rep. by the state)

- private

- the proof must show 'beyond a reasonable doubt'

that the accused committed the crime

- the penalties aren't as harsh, so the 'balance of

probability' is used instead (only 51%)

- criminals are found guilty, punished

- tortfeasors are found liable, pay damages/face an

injunction (being told to stop the tortious act;

enforced by 'contempt of court' if not heeded)

DIFFERENT FOCUS

BURDEN OF PROOF

PUNISHMENT

matter

Evaniuk case

- What damage has been done?  Personal injury.

- Under what tort does she have a case?  Battery (trespass).

  Battery:  harmful or offensive physical contact

  Assault:  in tort law, closer to verbal abuse (less than battery)




   in criminal law, it means battery

- What would be the possible defences?

  - Could they argue that they were just doing their job/they had a right to remove her?


1.  She is, initially, not a trespasser



- first, she would have to be informed that she was no longer welcome ~ then she would become a trespasser


2.  Can only use reasonable force in removing trespassers

- Why doesn’t Ms. Evaniuk sue the bouncers?  Because they can’t pay.

  - no personal wealth (private means)

  - probably don’t have liability insurance

*The main question in a tort action:  is it going to achieve more than it will cost; does it pay to bother?

- a major part of tort action on the part of the plaintiff is choosing the best defendant(s) ~ those that can pay

  - so, Ms. Evaniuk decides to sue their employer


- usually self-insured, carry liability insurance

- one option is to assert that the employer didn’t do a good enough job of supervising their employees

  - then they could be sued ‘in their own right’

  - tort:  negligence ~ you have to prove FAULT

  Three places/stages employers can go wrong:


1.  Hiring


2.  Training


3.  Supervising

  - no evidence of this in the Evaniuk case

- another option:  sue because of vicarious liability

  - doesn’t depend on fault

  - in this case, the employer is responsible for the actions of its employees (so long as they are acting in the course of duty, the scope of their employment)

  - still must show causation (cause-in-fact), requires proof that the employees are in fact liable; only then can vicarious liability be proven

- Why are the employers to blame?  If they profit from such activity, they should be made to pay

  - they were the ones who set-up the situation in the first place

- not many defences to this type of action ~ it is not often used

Use of Juries
- most civil actions do not use juries in Manitoba

  - major exception:  defamation

- however, they are very common in B.C., Ontario & the U.S.

Damages

Types of Damages

  - Special Damages:

the amounts that have accumulated up to the point of trial








very specific; easily calculated








usually agreed-upon by both sides at the outset, not set by the 








judge
  - General Damages:
forward-looking; future costs








much less definite; highly arguable








non-pecuniary kinds of loss:  pain & suffering, etc…








much higher than special damages
  - Punitive Damages:
punishment for the tortious action(s)

- damages are normally compensatory ~ something is ‘made-up-to’ the victim; retrospective

- punitive damages are not compensatory, but still go to the plaintiff (the ‘windfall’)

A Note About Costs

- Over 90% of tort cases are settled before trial

- As well, you can win ‘with costs’, which will pay a portion of your legal fees in pursuing the action

  - rarely, they may award ‘solicitor/client costs’, which may cover party of one’s lawyer’s fees

- Some lawyers take cases on a contingency basis ~ don’t get paid unless they win, at which point they take a set percentage



The Tort of Negligence
- Three Types of Conduct That Can Lead to Torts:
  1.  Intentional:  intended the action & the outcome

  2.  Negligent:  unintentional; outcome was never intended; inadvertent; careless
  3.  Strict Liability
Negligence:

- making risks for someone else; being unreasonably careless

- even though they haven’t DONE anything wrong, they should still be deterred & punished for the risks caused for others
- the fault:  putting people in harm’s way, unintentionally
- the meaning of ‘accident’ in legal terms:  no liability is attached to the behaviour

- in negligence, damage is the gist of the action

  - damage is a necessary component in proving a negligent act
- Contributory Negligence:  a partial defence
  - the plaintiff’s action in some way aids in the tort, goes to the creation of the harm.

- Different than the plaintiff’s responsibility to mitigate the damage, as this occurs after the damage is done.
- Negligence is a tort with an enormous scope:  commission & omission of a whole variety of acts

  - began to grow with the Industrial Revolution

  - modern beginning:  1932, Donoghue v. Stevenson
- Negligence is based also on circumstances

  - not all instances of carelessness are negligent or actionable

  - The Plaintiff Must Prove:


1.  The negligent act was committed and the defendant’s actions were below standard.


2.  Causation.


3.  Duty of Care.


4.  Damage is not too remote.

  - The Defendant Must Prove:


1.  His defence(s)


Vaughan v. Menlove (ratio = standard is that of the reasonable person)

- What is the negligent act?

  - It is not so much the stacking of the hay, but the carelessness with which it was done in the circumstances.

- What is his defence?  

  - He’ll chance it, since he’s got insurance.

- What’s the problem facing the system?

  - why should others bear the cost of one man’s bad standards, recklessness or risk-taking

- Defendant calls for a subjective standard

- Plaintiff believes there should be an objective measure of what a prudent person would do IN THE CIRCUMSTANCES
The rule of the case (the ratio):  A man is to use his property so as not to injure others.  The standard to be used is that of the ‘reasonable man’.
Two Competing Arguments
1.  Subjective Standard:  ‘I did the best I could’; “acted bona fide to the best of his judgment.”

2.  Objective Standard:  Use instead the standard of the reasonable person & apply to circumstances at hand; “gross negligence with reference to the standard of ordinary prudence.”
- subjectivity would lead to a multiplicity of standards

  - unwieldy legal tool ~ move instead to an invariable, ‘reasonable’ standard
Who is the Reasonable Person?
- a mythical person; a legal fiction
- prudent
- thinking “How would this affect others?”
- cautious, careful
- not an ideal person
- borrowed from the rules of bailment (Coggs v. Bernard)

What is Reasonable?
- determined by different witnesses
- most of the time, this standard is imposed.  However, a higher standard can be undertaken (ex. professionals)
- What if defendant in the Vaughan v. Menlove case wasn’t warned?

  - it shouldn’t matter; if he was warned, it goes to the plaintiff’s argument; if he wasn’t, the court simply depends on what he should or ought to have known.
- What if he argued that he was only a novice haystacker?

  - doesn’t matter; even though he is ‘just learning’, he is still fully responsible for his actions (like the learner driver, intern doctor, etc.)
Cases of Moule and Amos (ratio = Event must be reasonably foreseeable)
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DIFFERENCES


- however, there are important differences in their stories.

  - In Amos, it would be simple for the boy to be injured (foreseeable)
  - In Moule, it was difficult for the boy to be injured (not foreseeable)
- in Moule, the defendant did all it could.  In Amos, the company was negligent.  Must take into account the foreseeability of the harm.
- the question is:  what should a reasonable power company know?  What should they foresee?
  - both residential areas; the court takes these realities into account

  - trees are allurements to children ~ this is foreseeable

- the danger is obvious in Amos, not so in Moule
- these two cases illustrate how the facts/circumstances govern the outcome of negligence cases

*Refer to p.29 of the text

Bolton v. Stone
- Particulars of the alleged negligent act:

  A.  Pitched the cricket pitch too near the road;

  B.  Failed to erect a fence of sufficient height to keep balls from being hit into the road (specific);

  C.  Failed to ensure that cricket balls would not be hit into the road (general).

- The Court’s Fact-Finding:

  - How many times does the ball go into the road?


- once every 3 years or so

  - How likely is it to cause damage?


- road is not highly used; low likelihood of this happening

  - What is the foreseeability/likelihood of damage in these circumstances?


- also consider the degree of risk; must be a “substantial risk”
- How do you measure the degree of risk?
  1.  Probability of occurrence;
  2.  Seriousness of consequences.
- not a case of negligent playing, but of negligent field placement
ex. Goldeyes’ field & Pioneer Avenue.  Foul balls go out of the park.

  - would be a more successful argument than Ms. Stone’s

Requirements for Negligence (Determining the Degree of Risk)

  - foreseeability
  1.  Probability (likelihood) ~ must be “material” or “substantial”
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  2.  Gravity of harm (seriousness of consequences)
- 1 & 2 balance each other/affect each other

- negligence is the creation of unreasonable risk for others
- in favour of the defendant, one can take into account the cost of the preventative measure or the outcome of a liability decision
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Miller v. Jackson
- Lord Denning is obviously preoccupied by the ‘social utility’ factor
- plaintiffs feel that they are subject to unreasonable risk of bodily harm & property damage.

- Denning dissents:  he would find no liability; the other judges find against the defendants, yet the remedy does not satisfy the plaintiffs (they only get damages, not an injunction)
- like Vaughan v. Menlove:  must use your property so as not to impinge on the rights of others (to enjoy their property)
  - the statement of law:  Sturges v. Bridgman (1879)

  - no excuse that the plaintiffs arrived after the defendants had begun this action
- Lane L.J. would have ordered a delayed injunction, whereas Cumming-Bruce L.J. did not favour an injunction.

- probability factor (likelihood) is much higher than in Bolton v. Stone
  - the gravity is the same physically, but here the property damage is much greater
- it must be that the social costs outweigh the private interests of these few property owners
- see p.32 of textbook for similar cases (ex. hockey mom & police car case)

- values of society are factored-into the ‘cost’ element
If the situation is an emergency, the standard is lower
  - even a reasonable person would act differently in those circumstances
  - in these cases, the law is more forgiving

  - merely ‘errors of judgment’ ~ not actionable/tortious

- usually involves a rescue, or an attempt to help or aid

  - society wants to encourage this behaviour, so it removes this disincentive.

- note textbook p.39 & economic analysis

  - came up with an actual formula

  - Probability (P)

Liability (gravity) (L)
Burden (cost factor) (B)

Where P + L > B, there will be liability; Where P + L < B, there will be no liability.
Special Standards of Care
1.  Insanity ~ Buckley v. Smith
  - Buckley is a motorman employed by Toronto Transportation Commission

  - Taylor is a truck driver for Smith Transport Ltd.

  - his behaviour, done by anyone else, would have been tortious
  - the delusion must be suffered at the time of the incident

- as well, the delusion must be relevant to (have some bearing upon) the subject at hand (ex. driving, in this case)
  - degree of insanity determines liability
  Two Factors:

1.  No power to behave differently
 
2.  Even though he had this power, he doesn’t understand his duty.
  - Presumption of Fact:


- delusion was operating at the time of the incident (he was ‘in the grip of the delusion’)


- delusion affects these facts (i.e. driving) (it is relevant)

  - the onus is on the defendant to prove insanity
  Two Aspects (both are required to prove insanity):


1.  Defendant does not understand & appreciate the duty (mental)

- deals with mental capacity


- affects #2, because it renders him powerless


2.  Defendant is powerless to do anything about it (physical)

- involves volition ~ a “conscience” mind (ex. sleepwalking, hypnosis; seizure; being pushed; drugs - these are examples where a person doesn’t have control over their physical being); also requires a degree of suddenness
  - there is a different subjective standard for irrational people ~ the individual is assessed personally
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  - should we take the defendant’s point of view, or the plaintiff’s?

  - this is not an issue in no-fault schemes like Autopac or Workers’ Comp.

2.  Children ~ Joyal et al. v. Barsby
  - The standard for disabled people may still be arguable, but there is no doubt in the law that children must meet a different standard.

  - In this case, the negligent driver is trying to show that the child contributed to the negligent act

  - in contributory negligence cases, there is a reverse-onus.

  - as a generality, there are few cases with the sole child acting as defendant, because they have no assets.  However, there are a number of cases where children are tried under contributory negligence.

  - The authority:  McEllistrum v. Etches

Two Requirements (The Test):


  1.  It is not absurd to discuss negligence


- linked to child development



- the child simply cannot be negligent (don’t have the capacity to avoid negligence, 

either)



- don’t understand consequences, cause-and-effect



- somewhere around preschool age

  2.  Whether the child behaved as one of like age, intelligence & experience


- a subjective standard, but has an objective flavour
  - the dissenting judge focused on the child’s experience

  - the majority did not agree

  - don’t forget the sympathy factor
  A Different Theory:


- when a child is engaged in an “adult activity”, they take on an adult’s responsibility.


ex. Dellivo v. Pearson

  - defendant was operating a motorboat, cut the plaintiff’s fishing line & caused his 
fishing rod to break & injury his eye


  - this was not deemed to be “absurd” (he was 12) and it was called an “adult activity”


Other adult activities:


  - driving motor vehicles


  - using firearms


  - operating farm machinery


  - using power tools

  - when suing a child, factors to consider:


1.  Can you recover costs?  Is it worth it?


2.  Sympathy for the child.  Be sure of yourself.

  - children have their own, lesser standard
  - What if someone else is liable?


1.  Vicarious liability can ensue only when an initial tort has been found to have been committed.

2.  Negligent parenting (ex. Joyal family) or negligent employment (ex. Smith Transport)

  *Parents are NOT vicariously liable for the torts of their children, but they could be liable in their own right.

- see the Parental Responsibility Act, p.41

3.  The Disabled
  - children & the mentally incompetent have a relaxed standard
  - however, there is no provision like this for the elderly
  - the law has not yet decided what the standard is for the physically disabled (does the doctrine of ‘knowing one’s limitations’ apply?)

  - no account-taking of emotional disorders
4.  Emergencies
  - the law recognises that emergency situations require a different standard; errors may be made in the “agony of the moment”; people do the best they can in the circumstances.


- must be sudden & unanticipated

- no time for reflection

- must not be caused or contributed to by the defendant
Professional Negligence
ex. Chubey v. Ahsan:  medical malpractice case

  - in this case, the plaintiff is dead

  - her estate takes legal action by The Trustee Act

- her relatives are suing for their own loss by the Fatal Accidents Act

  - Plaintiff’s Arguments:


1.  Doctor was negligent in the operation itself.


2.  Doctor was negligent when failing to recognise something was wrong while still in the operating theatre.


3.  Negligence in post-operative care.

  - most professional negligence cases are generated by medical malpractice.

  - since the initiation of the tort of negligence, people of some callings (professions) were required to meet a HIGHER standard of care
  - often there was a contractual relationship (fee-for-service)

  - the professionals were encouraging people to come see them; they promised they could do all kinds of things ~ they must be held accountable

  - thus, higher standards were created for certain groups (ex. what would a prudent physician do in this case?), not individual standards.


- compared to others in their field/trade
  - in some fields/professions, there are specialised practitioners

- they have an even higher standard
  - professionals must “know their limitations”, the limits of their competence.

  - formerly, people vouched for the “locality” rule

- rural doctors should not have to meet urban standards

- this view has been largely discredited

- this rule may come into play as a circumstance - access to equipment, distance to be travelled, etc…NOT a separate standard
  - the idea of “custom” within a trade is very important


- when one asks, ‘Did this doctor behave properly?’, we inevitably must ask ‘What is the customary behaviour of doctors in this situation?’

- in a way, customs set the standard

- customs can be viewed as the profession’s considered opinion

  - sets a fairly certain standard


  - definitive educative value (for professionals & clients alike)


  - has a certain ease of application


Problems with Custom:


  - can be self-protective of the group

  - the custom itself may be bad

  - closes the door on innovation, since ‘that’s the way we always did it.’


  - what is driving the custom?  Economics?  Values?


How is the custom established?

  - Expert opinions

  - there may be competing standards


  - if there is a responsible body of opinion, the trial judge will treat it as the standard


  - can be established by experts on either side


  - timing of its establishment - is it well-established?


  - is it broadly held?

  - a defendant cannot claim he has met a certain custom/standard without proving that a custom exists
  - if the professional has done what is reasonable, he will most likely be found innocent
  - establishing that a responsible body of opinion exists is no longer conclusive (since the body of opinion is not above reproach), but it is weighty.

Ter Neuzen v. Korn (1995), 127 DLR (4th) 577 (SCC)

  - woman sues her doctor after becoming infected with HIV through artificial insemination in Jan. 1985

  - doctor said he didn’t know, at that time, that HIV could be transmitted in this way

- only became reported in late 1985, ‘86


- no knowledge, no available testing procedure

  - thus, the timing of the profession’s custom becomes important

- Dr. Korn had followed the standard medical procedure of the time, thus NO NEGLIGENCE
  - the profession, not the court, sets the standard


- however, sometimes the custom itself is negligent, but this will be rare (court set-out a very narrow test)
Chasney v. Anderson
  - surgeon left a sponge in a child’s throat after an operation

  - doctor proved that he had followed the professional standard of that time
  - however, the Court found, in this case, that the standard itself was bad. 
  - Why does Freedman C.J.M. dissent?


- looks at the statistics (only 1/7000)


- death only ensues 1 out of 14,000 times


- he accepts that this is a very dangerous operation, but its high success rate points to this doctor’s negligence
  - the majority does not agree; is this a policy decision?


- it may affect the public’s perception/trust in doctors


- in general, the court doesn’t want to be too quick in finding negligence because:

  - it will shake the doctor’s confidence

  - makes doctors practice defensive medicine (don’t want to be sued)

  - doctors’ insurers are very aggressive in defending their clients

  - it is sometimes hard to find experts who will admit that their colleague did something wrong

  - p.49:  Judge Hall introduces a new concept:  is the mere fact of the adverse happening enough proof of negligence?  In this case, NO.
  - even though the doctor failed to perform adequate post-surgical care, causation could not be proved.
Fontaine v. ICBC (1998)

  - the plaintiff is the widow of the man killed

  - she has not been able to prove how the defendant was negligent


- there were no witnesses

- little forensic/physical evidence

- not even sure when the accident occurred
  - the Court discounted the minimal evidence of tread wear on the tires because it was subjective

  - without direct evidence, the plaintiff’s job of proving negligence becomes very difficult, if not impossible
  Precedent:  Wakelin case (1886, H.L.)


- man was killed by a train when out walking one day

- widow sued the railway company


- however, finding the man dead on the tracks (killed by a train) is not conclusive; no one knows for sure what happened.


- was the train going to fast?  Did the victim commit suicide?  Was he pushed?


- plaintiff did not discharge her duty in proving the defendant was tortious.

  - thus, the concept of RES IPSA LOQUITUR or “The Thing Speaks for Itself”


- normally, this kind of thing doesn’t happen, thus its happening is proof enough of negligence

- this can be invoked where evidence may be lacking, but there is proof enough that this event would not normally occur.


Conditions for Invoking Res Ipsa Loquitur:


  1.  Must be something that does not occur in daily life except in the presence of negligence.

  2.  The D must be shown to be in sole control of the situation.


- if these two things can be proven, then the defendant must prove no negligence (reversal of onus)

- if the defendant is silent, then the court is justified in finding negligence.

  - however, in the Fontaine case, the court explains that res ipsa loquitur is a reasoning process, not a strict doctrine or set of rules.
  - used by the courts to draw an inference from established facts
  - this case was defeated since vehicles often go off the road without negligent actions; this accident does not necessarily point to negligence.

  - a finding of res ipsa loquitur is not conclusive; the defendant may still rebut this conclusion & win, if they can provide some other explanation, etc.
  - therefore, res ipsa loquitur = an inference drawn from circumstantial evidence


Causation
- after establishing that the defendant was below standard, the plaintiff must make a link between the D’s bad behaviour and their particular outcome = CAUSE-IN-FACT
- negligence requires damage to have been done & for this to be related to the defendant’s actions
- not like criminal law, where simply doing the act (without the consequences) can still get you in trouble.

- proven on the balance-of-probabilities.

East Texas Theatres Inc. v. Rutledge (1970)

- Rutledge didn’t know who the tortfeasor was, so she sued the theatre instead

  Plaintiff’s Arguments:


1.  Should have ejected the rowdy patrons


2.  Should have had a policeman in the balcony

The Test:  “BUT FOR”
  - “But for” the defendant’s negligence, the plaintiff’s injury would not have occurred.
  - must show that the defendant’s behaviour was a necessary factor in the creation of the loss

- in this case, the plaintiff was not able to prove this

- had the defendant done the right thing, would the plaintiff still have been injured?  If yes, then there is no negligence.
Trouble-spots in Causation
1.  Difficult for plaintiff to prove a physical link between the defendant’s action & the harm caused.  Difficult to establish the physical cause of the harm.

2.  Multiple causes can complicate things for the plaintiff.

3.  Multiple causers were negligent, but it is difficult to prove which one caused the plaintiff’s injury.

Snell v. Farrell (1990)

- in this case, the doctor was negligent.  Should not have gone ahead with the operation.

- atrophy of the optic nerve is the physical cause of her blindness.  What caused this?  Was it the operation or a stroke in the eye itself?
  - she suffers from high blood pressure, diabetes & glaucoma

- 4 possible causes, any one could have caused blindness

- How does the ‘but for’ test apply here?

  - maybe she would have lost her sight anyway

  - you can’t draw the required link

  - would mean Mrs. Snell would go away without a remedy, and a negligent actor would get off scot-free.

- Supreme Court must analyse McGhee v. National Coal Board (1973)

  - How do you know that McGhee’s condition was caused on the bike ride home (negligent action) and not solely through his work (which was found to be not negligent)?

  - Plaintiff could not establish causation through the ‘but for’ test.
  One Theory:  Lord Wilberforce would reverse the onus; the defendant would have to disprove negligence (in McGhee’s case, the D would then have been found liable)

  Or, Another Theory:  An inference of causation was warranted, in that there is no practical difference between materially contributing to the risk of harm & materially contributing to the harm itself.


- heightened risk is equated with the harm itself


- would not reverse onus, but only draw an inference

- common-sense approach

- the House of Lords faced this issue again in Wilsher v. Essex Area Health Authority (1987)

  - Wilsher was born prematurely; given oxygen wrongly & he went blind.  However, he had 5 other conditions that could have caused blindness.

  - the House of Lords rejected Wilberforce’s theory; went with their theory of inferring causation.
  - this puts the D in a difficult position:  should they stay mute & hope the court does not draw an inference OR should they rebut this inference?  This approach allows for the fact that the defendant(s) have better information.  Forces D to bring forward evidence.  Levels the playing field.

- SPECTRUM:


[image: image6.wmf]Reverse-onus

(good for plaintiff)

Drawing of Inference

"But for" test

(good for defendant)


- the Supreme Court invokes this ‘drawing of inference’ theory.

- the fact that the plaintiff cannot prove cause-in-fact will not be fatal to their case; the court will draw an inference in their favour to bridge this gap, forcing the defendant to put forward a case as well.

- ‘But for’ test would be fatal to the plaintiff

- Reverse-onus idea of Lord Wilberforce would be fatal for the defendant

- the court takes the middle road; reminded that they only need probable cause, not cause beyond a reasonable doubt.  Less rigid standard.

- this case & its interpretation have been fairly plaintiff-friendly.

Athey v. Leonati & Johnson (1996)

- case of multiple causers:  pre-existing back conditions & 2 car accidents
- Defendants argue that the plaintiff already suffered from back problems, so they were not at fault.

  - similar to Snell case

- side-by-side the ‘but for’ test has developed the ‘material contribution’ test
  - not necessary to show that defendant’s behaviour was the sole cause; must only be proven that it is a necessary cause, materially contributing to the harm.
  Example:  A polluted pond.  To be polluted, a pond requires readings of 100ppm.
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  - the factories are concurrent tortfeasors.  Alone, they would not be a sole cause, but together they combine to create the harm.  Each one contributes essentially to the harm.
- In Athey, it could not be proven that the accidents caused the herniated disc.  However, combined with the pre-existing back condition they caused the harm.

*You do not have to prove it was the cause, but simply a cause.  You are still liable.

- “Material contribution” test is just another expression of the ‘but for’ test.
  - One Requirement:  the cause must be beyond the “de minimis” range.  No strict definition of what that might be.

- allows for the plaintiff to be a causer, as well.  This will be sorted-out at the damages stage.

- thus, contribution to the harm can come from a variety of sources, including the plaintiff himself.

ex. Cork v. Kirby McLean
  - Cork worked on a high platform.  Had an epileptic seizure & fell to his death.  Company was found negligent because they did not provide a safe working environment.  However, the plaintiff was also guilty because he had been told by his doctor not to work at such heights because of his condition.  Court found each party to be 50% liable.

- the trial judge was right in finding that the accidents were only a 25% causative factor; therefore, they were 100% liable for the damage ~ if they hadn’t acted, the harm would not have occurred.

- damages may be apportioned, but not liability.  If an action is a cause, it is 100% culpable/liable.
Damages May Be Apportioned When:
  1.  There are multiple tortious causes

- joint & several liability:  good for the plaintiff, because they get 100% of their damages; tortfeasors can squabble amongst themselves as to who pays how much.  Guarantees the plaintiff a full settlement, unless he too is among the tortfeasors.


- the fact that there were multiple causes cannot allow you to escape liability

  2.  Divisible Injuries

- result of multiple torts; only liable for the tort you do & the injuries you cause.

  3.  Adjustments for Contingencies

- forward-looking; future possible damages may be reduced by existing conditions & possible contingencies.  Cannot reduce past damage/liability.

- damages are meant to put the plaintiff back to the position they were in - no better & no worse.
Kaufmann v. Toronto Transit Co. (1960)

- an example of the “but for” test
- plaintiff injured on escalator of TTC

  - her argument:  they did not provide a handrail by this escalator

- the court agreed that this was negligent, but yet she still lost the case

  - failed to forge a link between the negligence & the harm

- could not show that “but for” the defendant’s negligence the harm would not have occurred
Exceptions to the “But for” Test
- we also saw that sometimes the “but for” test is not adequate, because the plaintiff cannot prove physical causation (ex. medical malpractice)
- in these cases, the court may make an inference in favour of the plaintiff (a more relaxed standard)
  - shifts the onus of proof slightly; forces the D to speak
Ex. #1:  Snell v. Farrell:  used robust drawing of inference approach
  - examined the type of harm; who had greater knowledge?  The D.
  - D made it harder/impossible for plaintiff to prove her case
  - in the absence of proof to the contrary, the court will find for the plaintiff after drawing a common-sense inference of causation.
  - in Snell, any of the possible causes would have resulted in the same harm.
Ex. #2:  Joint & Several Liability

  - In contributory negligence, there exists a combination of actors/situations which must act together to produce the harm (see Athey v. Leonati).  Each is 100% liable for outcome they brought about, assuming it is one indivisible tort.  The plaintiff benefits.
  - this is different from multiple tortious actions committed by different parties, which could include the plaintiff.  Then each would be responsible for the tort(s) they committed, and no more (divisible injuries).
An Illustration of Concurrent Tortfeasors & the Uselessness of the “But for” Rule

- court looks instead to the “material contribution” rule instead.
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Alternative Liability
Cook v. Lewis (SCC) (indivisible harm)

  - followed American case of Summers v. Tice
  - two shots fired by two different people, striking the plaintiff at the same time & killing him.  “But for” test would cause an unjust result, so the court looks to an alternative test.  It cannot be proved which shot killed the victim.  So they are both jointly & severally liable.  “Alternative Liability” completely shifts the onus; D must prove that they were not the cause of the death (which they would not be able to do).
  One Requirement:  must be a small number of tortfeasors.

  - the trend has been that the plaintiff must sue all tortfeasors.

Market Share Liability
- came out of American litigation over a drug known as DES, which was given to pregnant women between 1951-’71 and caused cancer in their daughters.

- the difficulty faced by the plaintiffs was that there were 200-300 manufacturers of the drug.  How do you know which one it was?

- to prevent injustice, the court invented the idea of “market share liability”.

- similar to alternative liability concept in Cook v. Lewis
One Requirement:  you must sue a substantial number of the defendants (around 51%).
- the defendants are only severally liable for their national market share at that time.

- the harm is indivisible, but is treated like a divisible harm (thus, it is likely that the plaintiff will not get 100%, but this procedure is ‘fair enough’ - better than nothing!)

- this is a compromise; shows the flexibility of the common law

* All of these exceptions are pro-plaintiff, because it has been proven that the defendants were negligent. *

Joint Tortfeasors
* One bad apple spoils the bunch *

  1 indivisible tort
  2 or more actors
  some are negligent
- those who were not negligent are tainted by those who were.  Thus, they are all 100% liable.

1.  This can happen via relationships (vicarious liability)

  employer/employee (ex. Buckley v. Smith Transport)

  principal/agent

  partnerships

DOES NOT include parents & children

  - tainted because of your relationship, not your actions

2.  Common design (start out with a plan; act in concert; encourages the tortfeasor(s))
  - different from alternative liability because they did not act together; in market share it is only several, not joint.
ex. Harpe v. Le Febvre & M.
  - good example of common design in textbook
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- Joint tortfeasors are guilty for participating
- Easier for the plaintiff, because you only have to prove one member of the group was guilty of a tortious action, not all members.

- At common law, if you were the victim of one, indivisible tort & received a judgment against only one of the defendants that could not be enforced, you would be out of luck, having ‘spent’ your action.
- Had to be changed by statute.  In Manitoba, this was done through the Tortfeasors & Contributory Negligence Act.

- At common law, the tortfeasor required to pay did not have an action against other tortfeasors for contributions.  This was also changed by the act.
- The act also allows for the fact that the plaintiff may also be a contributor.


Once causation can be proven, we must show a…

Duty of Care
- simply proving causation would make liability too all-consuming

- to put a brake on this growth, the plaintiff is required to prove that the defendant had a duty of care to the victim.
- here, the system is considering policy arguments/ramifications.
- duty of care is not a question of fact, but of law (for the judge, not the jury, to decide)

ISSUE:  Should this defendant be liable to this plaintiff?

  - if not, the defendant can be as negligent as he wants

- duty analysis usually crops up in cases/scenarios new to the law

- the old analysis was one of pre-labelling/categorising defendants
- This was overruled in Donoghue v. Stevenson (1932)
  - the common thread is the ‘neighbour principle’
  - decided by a slim majority (3:2)

  - sided with a ‘one-size-fits-all’ approach, rather than trying to fit individual actions into pre-existing conditions.


- helpful when facing new scenarios

  - the facts of the case would classify it nowadays as products liability, but the judges recognised that it would affect an area of the law much larger than that.

Biggest Precedent Problem:  Winterbottom v. Wright
  - in that case, there was a contract between the mail delivery agent & a repair shop.  Due to the shoddy repair work, while driving one of the carriages it broke down & injured the driver.  Driver sued the repair shop but it was held that he was not in a position to sue; did not fit into any of the pre-existing categories.

In Donoghue v. Stevenson:

  Defendant is the manufacturer of ginger-beer.  They have a contract with the vendor.  Donoghue’s friend bought it (so there was a contract between the friend & the vendor).  Friend then gives it to Donoghue.  Even further removed than the victim in Winterbottom v. Wright.
  - a contractual analysis would not aid Miss Donoghue (there was no contract); her friend could not sue on her behalf, either, since she herself suffered no harm/damage.

CONUNDRUM:  how should the manufacturer be able to get away with this, without liability to the user/consumer?

  - Court decides to expand the law to protect consumers & hold manufacturers accountable for their products.
  * What is the new principle in the law?  THE NEIGHBOUR PRINCIPLE. * (p.103)


Who is my neighbour?  Anyone closely or directly affected by your acts or omissions.  Not only asking what might go wrong, but further, who might be affected by it.

This is the DUTY OF CARE = who will it affect?

STANDARD OF CARE = what might go wrong?
  - Court has since placed emphasis on “reasonably have them in contemplation” - who is reasonably foreseeable to be injured/harmed?
  - Plaintiff must prove that he is a neighbour; without proving this, there is no action in tort.


- needs to be within the class of people the defendant should have been “in contemplation” of
  - The limitation seems to be Lord Esher’s principle of proximity.  No interveners; not even the plaintiff.

  What might negate legal proximity?  (see p.104)


- lapse of time


- no chance of inspection


- interposition of other actors

  - must directly affect the plaintiff; not just about time & place.

- If Winterbottom v. Wright had come after Donoghue v. Stevenson, the repairer would have been found liable.  Should have had the driver “in contemplation”.  No longer requires contractual relations.
  - Who is my neighbour = who should I have in contemplation = who falls within the ambit/zone of my bad act?
  POLICY PROBLEM:  How far should liability extend?  Urbanisation had created many more ways to be injured.  Initially, the courts didn’t want to extend liability to manufacturers so as to stifle progress.  However, as time went on & society developed, the courts came to recognise the harm this new society incurred on individuals.

- Winterbottom v. Wright represents the conservative view.

- Donoghue v. Stevenson takes a more liberal approach.  It caused the modern-day explosion/expansion of negligence.

To a large extent, the “who” (neighbour) will be determined by the “what” (bad act):
- Two Separate Questions:

  1.  ‘Who is my neighbour?’ is a question of control; question of law.
  2.  The ‘what’ question is a question of fact; standard.
- common carriers, apothecaries, undertaking a duty of care (also included contracts):  these were the old categories.

Two Exceptions That Had Been Previously Accepted:
  1.  Providing goods dangerous in themselves;
  2.  Where the provider knew the goods were to be used by someone else.
- Donoghue v. Stevenson obviously expanded the legal understanding of relationships in tort actions.

- Shift in the law was meant to protect consumers/victims, instead of the conservative view which protected the manufacturers.
Other Examples
Bourhill v. Young (1943)

  - Plaintiff overheard an accident, saw blood on the road.  Suffered shock and as a result miscarried.  Defendant motorcyclist had been in an accident because he was driving negligently.  She sued his estate for damages.  Was she his neighbour?
  - the court said “No”.

  - Why?  Policy reasons.  


- Distinguished this type of harm.


- too far reaching!  Lack of control over this type of liability.  


- Here, the court drew the line.

Palsgraf v. Long Island Railway (1928, NY)

  - predates Donoghue, but it is an interesting fact scenario.

  - Man carrying package is running for his train.  Guards negligently help him onto the train.  In doing so, he dropped his package, which contained fireworks.  The package was run-over & exploded, causing a shockwave to knock over the weigh-scale and causing it to land on Ms. Palsgraf.  

  - Should the defendants be held liable?  Was she their neighbour?

- hinged on the fact that the guards did not know what was in the package

- you could foresee damage to the man, his package, other patrons, the trains, but not this!  If you knew you were dealing with explosives, then yes; otherwise, NO.


- two judges held she was not a reasonably foreseeable victim, but one judge held that they should be liable.


- dissenter felt that negligent action causing harm was enough to find liability.

  - another policy decision

Anns v. London Borough Council of Merton (1977)

Two-Step Test:
  1.  Was the plaintiff a reasonably foreseeable victim?

(Neighbour test, subject to condition of proximity) > if yes, then prima facie case is established
  2.  Consider other factors which ought to negate or limit this finding of a duty of care.  These are the policy considerations.
- #1 must be proven by the victim, followed by #2 proved by defendant.
- makes the process of judicial reasoning in these cases much more transparent.  They are speaking to policy concerns.

- this test was adopted in Canada in the Kamloops case; it is our law now, too.

- If the requirements for negligence were simply standard & causation, negligence would grow too wide.  Thus, we use duty of care to limit it (for policy reasons).

  - the ‘neighbour’ principle ~ who is my neighbour?
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How to Determine Proximity
- the first step of the Anns test requires us to construct a zone of reasonable foreseeability (dependent on the type of activity & potential harm) and see whether the defendant & plaintiff fall into a ‘neighbour’ relationship
  - if this is established, the plaintiff has a prima facie case
- the second step requires us to look at other conditions that should limit or completely erase this prima facie duty
  - this is for the defendant to prove
  - these are policy considerations
The Anns test has been followed & utilised time & again in Canada; no longer followed in U.K.  Maybe too transparent, when it comes to policy considerations of judges.  England now employs a three-step test for plaintiff:
  1.  Reasonable foreseeability
  2.  Legal proximity
  3.  Fair, just & reasonable to find liability
- this approach is much less likely to find liability; Canadian system makes it easier to find liability
  - for this reason, the tort of negligence is expanding faster in Canada

NOTE:  The Anns test need only be applied when a new relationship is brought before the court.
Galaske v. O’Donnell
  - an application of the Anns test
  - Who are these people?


Karl Galaske = infant (8 years old)


Peter Galaske = father of Karl


O’Donnell = other (bad) driver


Erich Stauffer = driver with Galaskes as passengers

  - P. Galaske died; K. Galaske is rendered paraplegic because he didn’t wear his seatbelt.

  - O’Donnell looks to Stauffer as a third-party who should share liability.  Contributory negligence?


- this is really a claim between O’Donnell and Stauffer


- could have also looked to Peter or Karl as contributors, too

  - Issue:  does Erich owe a duty of care to Karl?
  - Cory’s judgment seems to blur standard & duty of care
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  STEP 1:  Is Karl a neighbour to Erich?  Yes.
  STEP 2:  Does Erich’s obligation to Karl get displaced for any reason?


- Erich suggests that the presence of Karl’s father should negate his duty.  This was Peter’s responsibility (a major policy argument).


- Court believes that there is a shared duty between parent & driver for Karl.  Presence of parent does not negate Erich’s duty.
  Policy Reasons:


1.  Protection/safety of children.


2.  Insurance premiums increase but hospital costs decrease (better value for society)


  - compensation can flow from insurance (specifically automobile insurance)

  - this case turns on Step 2 of the duty test
  - must go back to the trial judge to find what standard is required

An old dichotomy in the law:


MISFEASANCE vs. NONFEASANCE


  - the law has been willing to hold people responsible for misfeasance (commission)

  - more leery of liability for nonfeasance (omission)

  - there is an obligation not to act badly, but no duty to do positive actions
  - the law, however, is now changing, beginning to recognise nonfeasance as negligence (failing to do something)

  - misfeasance was strongly emphasised in 19th century; conservative, laissez-faire (individualistic) times

  - positive obligations are normal/common in contract; not generally recognised in tort.

For example:
  Osterlind v. Hill (Mass., 1925)


- no duty of care was found by the Court


- no action in contract, either


Plaintiff’s 2 Arguments:


  1.  It was negligent to rent a canoe to a drunk person.



Precedent:  railway cases ~ people who were helplessly drunk



- no misfeasance, just nonfeasance



- Court found that Osterlind was not helplessly drunk


  2.  Canoe renter should have rescued him.


- court deals with this argument in one line



- no obligation or positive duty applied or existed at law



- no duty to rescue, in this case

Affirmative Duties
- Would have a positive duty to rescue if:
  1.  You put the victim in the situation; caused the peril

- duty owed to the victim


- offshoot of ‘misfeasance’
  2.  Duty of care arises out of your special relationship

ex. Parent to a child = dependent relationship; driver & young passengers (Galaske v. O’Donnell)



Teachers to pupils; childcare providers generally to children



Employer - employee


ex. Where there is a custodial arrangement (in prisons, hospitals, etc.)

  3.  When the defendant assumes responsibility for the plaintiff (undertakes the duty voluntarily)
- Why does the law shy away from nonfeasance liability?
  - expands liability too much
  - difficulty in determining the standard
  - on whom should the duty rest?
  - what is the danger?  when does the duty end?
- slow shift away from this laissez-faire, individualistic attitude

- as a general rule, there is no obligation for affirmative action unless you have caused the perilous situation.
Matthews v. MacLaren
- MacLaren would argue the standard line of reasoning (as in Osterlind v. Hill; refers to Vanvalkenberg, an Ontario case)

  - Matthews’ fall was not his fault, thus he should have no duty.

- however, a duty of care does exist because he undertook the rescue.

- As well, there was a pre-existing duty when MacLaren invited Matthews on as a guest & passenger
  - a special relationship of unequal knowledge & skill, with passenger relying, depending or trusting in the driver of the boat.
- ends-up overruling Vanvalkenberg
- passengers cannot help themselves; driver must protect them
- Because of this pre-existing duty, even if MacLaren had simply sailed on, he would still have been liable
  - avoids the problematic finding of a standard of care

Possibilities:

  1.  No liability (don’t want to create a disincentive to rescue)


  2.  No liability unless they worsen the victim’s condition/situation (slightly more demanding)


  3.  Usual standard of reasonable rescuer (most demanding)

- #2 has been supported in the law, but only in cases of random rescuers who undertake the duty of rescue

- Supreme Court holds that in cases of a pre-existing duty, as here, #3 should be used.  Avoids “standard” issues.

- trial judge found that this was a negligent rescue, but there was no liability because there was no causation.
- Matthews’ claim was not appealed.

Example of ‘Good Samaritan’ Cases:

Zelenko v. Gimbel (1935)

  - department store (Gimbel’s) employees undertook the rescue of a sick customer.  He eventually died.  Held them to the ‘worsening’ standard & they were liable.
East Suffolk case

  - flooding authority was held to a ‘worsening’ standard & it was found that the situation was the same as ever.  Ineffective rescue did not worsen the situation.
Our job:  discover when there may exist a special relationship at the law to move the court to find a duty of affirmative action.  When these relationships arise will be determined by a number of factors, including public policy.  Every new relationship that comes before the court will have to undergo this analysis.
Crocker v. Sundance Northwest Resorts Ltd.
- issue of a preventative duty, not a reactive/rescuer’s duty.  Duty to prevent, not a duty to rescue.
- Resort’s argument:  you are the author of your own misfortune.  We are not responsible for your actions.

  - do admit to a duty to warn.  Widely accepted at law. (ex. Ter Neutzen v. Korn:  case of woman who contracted AIDS from artificial insemination.  Sued doctor for not warning her.)

  - Sundance met this requirement; duty to warn met.
- Crocker’s case is supported by Jordan House v. Menow
  - in that case, tavern was held to owe a preventative duty to its drunken patrons
  - it was not the relationship in & of itself in this case which gave rise to the obligation.
- In Crocker, Court relies on a number of factors:


- patron was falling-down drunk (helpless?)


- they know he’s drunk & injured


- fed his drunkenness


- dropped his tube down the hill, at the start


- inherently dangerous activity


- defendant profits from this contest

- all these factors combined to overcome the law’s reluctance to impose an affirmative/preventative duty
- creates a special relationship
- policy considerations definitely come into play

- Crocker case expands the applicability of Jordan House case

- Court concludes that a preventative duty existed
- moved to standard issue:  many avenues open to the resort

  - they were below standard

- Was there causation?  But for their failure to prevent, he would not have been injured.  Definite causation, thus there was liability.

Jordan House has been applied in many cases.

- for instance, in Stewart v. Petty, the tavern owner’s duty is extended to 3rd parties injured by tavern’s patrons.
How far will this doctrine of being ‘your brother’s keeper’ extend?  What are its limits?

- note inclusion of contributory negligence, on the part of the victims

- Special relationships can be extended to gratuitous services or undertakings (as in Zelenko v. Gimbel) or practices/customs done over time
- a contract usually suffices in creating a special relationship
ex. Mercer (1922):  man undertook to close a gate to the railway track when the train passed.  One day he didn’t close it and someone was injured.  The court held that since there had been reliance by the community on his service, he had to be held to a higher standard.  If one wished to discontinue this type of gratuitous service, notice must be given.
- an older Canadian case:  Soulsby v. Toronto (1907)

  - watchman posted seasonally; closed the gate when the train passed.  One day, there was no watchman & a man was injured.  No liability found.  Two explanations:


1.  Misfeasance vs. Nonfeasance:  nonfeasance will not be punished (no duty)


2.  Unreasonable Reliance:  it was not ‘in season’; as well, the man saw that the watchman wasn’t there.

- if you undertake some gratuitous service, the cases tell us that there is a standard you must meet, if people have reasonably relied on your service.
- however, if you, as a stranger or bystander, simply promise to do something, you cannot be held liable for not doing it.
Duty Owed to Rescuers
- case law has expanded the zone or ambit of danger to include rescuers (they are “so closely and directly affected…” as stated in Donoghue v. Stevenson).

- early attitude:  rescuers were on their own; plaintiff could not be held liable for their actions or to them; these were inter-meddlers who took it upon themselves.

- change in the law:  more duties owed to others; supports a moral obligation; removes a disincentive for something which seems to be almost a reflex action.

- quite a shift!

Horsley et al. v. MacLaren (1972)

- authority in Canada; adopted Lord Denning’s reasons in Videan v. British Transport Commission
- accepted that the tortfeasor must have rescuers in mind
- however, the problem is with standard ~ what is it?

- what was MacLaren’s fault?  The bad rescue of Matthews.

- obliged rescuers must meet the standard of a reasonable person in the circumstances
  - MacLaren will be held to a higher standard, that of reasonableness in the circumstances
- a random rescuer would only be held to a ‘worsening’ standard (‘don’t make it worse’)
  - limitation:  wanton & reckless behaviour in the rescue (by the 2nd rescuer)
- also raises the issue of contributory negligence; however, it was not applicable in this case

- the system is very forgiving toward these 2nd rescuers
- the duty owed to the rescuer is independent of any duty owed to the rescuee
  ex. Videan case:  no duty owed to child, who was a trespasser (not foreseeable); however, there was a duty owed to his rescuer because by their fault they created a situation of peril.


DANGER INVITES RESCUE


  ex. When plaintiff suffers no damage, as long as there existed a reasonable peril caused by your fault, you will be liable to that 2nd rescuer.
- What if rescuer was also a trespasser?  

  - not yet settled in the law

  - in Videan, the father (rescuer) was an employee.  Majority would not find a duty; Denning obviously would have.  Doesn’t matter who the rescuer is.

ANALYSIS: 

  1.  Is there fault that created peril?  Did the rescuer act wantonly or recklessly?

  2.  If not, did the rescuer act reasonably in the circumstances?

Two Situations:
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 - for 2nd scenario, see C.N.R. v. Bakty (1977, Ont.)

- Corothers v. Slobodian (1975, SCC)

  - defined the scope of peril ~ time & space
  - Corothers came to the rescue of people in a car crash; ran ahead to warn oncoming traffic & was struck.  Had she left the scene?  Yes, but she was still in ‘rescue mode’.  Still within the scope of peril, to be foreseen by the person causing the accident.  He was held liable.

- Urbanski v. Patel (1978, Man. Q.B.)

  - Patel, a surgeon, conducted a faulty (negligent) operation on X and removed her only functioning kidney

  - Father supplied a kidney; then sued the doctor.  Claimed he was a rescuer & won.  Doctor was held liable.

  - Why is this unusual?


- time frame


- risk undertaken (inevitability)


- victim’s condition is not life-threatening


- moral duty on father


  - would the outcome have been the same if the donor had been a stranger?

  - quite a stretch of the rescue doctrine; notice the different perspective that the law has not taken (remember policy concerns/considerations)

Professional Rescuers
- also note that a negligent defendant will also be responsible to professional rescuers
ex. Ogwo v. Taylor (1987)

  - Ogwo negligently set his house on fire.  Taylor, a responding firefighter, was injured & sued.  English court ignored American law & found defendant liable.

- however, these professional rescuers must meet a higher standard (increased findings of contributory negligence)



Nervous Shock Cases
- in stark contrast to personal injury (physical impact) claims

- Starting Point:  Victoria Railway v. Coultas (1888)

  - pregnant lady crossing the train tracks in a carriage was narrowly missed
  - her claim for nervous shock was dismissed
  Reasons:


1.  Would expand liability greatly


2.  Physical injury was easier to deal with; court was not meant to deal with mental shock.


3.  Problems with fraudulent claims.

- change in the law evident:  Dulieu v. White & Sons (1901)

  - reasonable fear for personal safety should be compensated
- Important Case:  Hambrook v. Stokes Brothers (1925)

  - woman was not herself imperilled, but had a reasonable fear for the safety of her children.  Court held the defendant liable.
- this is a type of non-impact injury
- traditionally, it was felt that these types of injuries were not as worthy of compensation as physical injury

  - this has changed greatly over the 20th century

Remaining Limitations on Liability (control factors):
  1.  To qualify as nervous shock, the injury must be a recognised psychiatric injury which manifests itself in a physical way.

- will not be compensated for ‘mere’ emotional damage/upset
  2.  As well, the action must be one that would cause this type of reaction in a reasonable person (of ‘normal phlegm’)

- cannot be hypersensitive; however, this does not contradict the thin skull rule
  3.  Duty of care.

- be reminded that these cases deal purely with nervous shock/psychiatric injury.  The law doesn’t have trouble dealing with psychiatric injury which accompanies actual physical injury.
Determination of Liability in Nervous Shock Cases

- determination of liability in pure nervous shock cases is a convoluted process, not the same as physical injury cases

Landmark Canadian Case:  Rhodes v. C.N.R. (1990)

  - has a recognised psychiatric illness (Step 1 )
  - ‘horrific’ triggering event (Step 2 )

- something that would appal/upset a person ‘of normal phlegm’; not some trivial event


- her son was killed in a train wreck

  - is there a defendant who was negligent?  (Step 3 )

- Yes (this underlies the action; basically assumed)
  - the trouble is that she was not actually in the train wreck herself ~ fears for the safety of someone else

  - secondary victim (her son is the primary victim)
  TEST:  foreseeability (3 factors) (Step 4 )

1.  Relational Proximity

  - examine the relationship between the primary & secondary victims, not between D & Plaintiff


2.  Locational Proximity

  - being at the scene; observing the event OR

  - ‘aftermath doctrine’:  visiting the scene within a reasonable time OR visiting the loved one at the hospital/morgue


3.  Temporal Proximity (a.k.a. Causal Proximity)

  - relationship between the time of the event & the onset of the illness

  - could be caused by intervening events, or simply the condition of the loved one (not the event itself) ~ see Beecham v. Hughes (husband was unable to cope with injury to wife)


  - the triggering event must be the true cause of the illness

  - in this case, the mother was grieving the loss of her son, not really because of the way he died/the train wreck.


  - don’t get hung-up on the actual time difference; look instead to causation

  - note how this foreseeability test is restrictive


- another way the court is limiting this type of liability


- makes it difficult to predict the outcomes of these kinds of cases

Alcock v. South Yorkshire Police
STEP 1:

Recognised psychiatric illness


STEP 2:

“Horrific” event






STEP 3:

Negligent defendant





STEP 4:

Duty of care/foreseeability



a.  Relational Proximity

  - plaintiff has to prove closeness

    - Status Relationship (prima facie proof)


  1.  Spousal


  2.  Parent/child

    - all others must be proven (i.e. siblings, friends)



- court has not been generous to co-workers, bystanders



- One Exception:  (stranger) rescuers (see Chadwick case)


  - in this case, only the Copocs & Ms. Penk would have this requirement


b.  Locational Proximity?

  - what about those at home watching t.v.?



- the court didn’t accept this in terms of taped broadcasts; didn’t rule it out in terms 


of live t.v.


- however, in this case, they didn’t allow it, since the victims were unidentifiable 



via the t.v.


- must be able to identify your loved one


- even those who went down to the morgue, who might qualify via the ‘aftermath 



doctrine’ were disqualified because they didn’t come in a reasonable time

c.  Temporal/Causal Proximity?


- not really dealt with in this case.

- none of these claims succeeded.  Failed on the various aspects of foreseeability.

- note the degree of control/discretion vested in the courts in the area of nervous shock.

- as well, several on-duty police officers also filed claims
  - qualified as rescuers

  - were on-scene (those posted at the morgue did not qualify)

  - won at the C.A., but failed at the House of Lords
  * Strictly a policy decision:  if the loved ones didn’t win, the police officers shouldn’t 

win, either *



Remoteness of Damage/Proximate Cause
In a negligence action, the plaintiff must show:

  1.  A duty of care exists.

  2.  The standard of care was not met.

  3.  There was cause-in-fact.
  4.  The fourth requirement for the tort of negligence is proximate cause
- focus is on the damage (unlike trespass, which is actionable per se).  Negligence requires some type of damage.

Issue:  Should the defendant be responsible for all damage which occurs?  Some of it?  None?

* As distinguished from cause-in-fact *

- this is another control factor; a legal issue to be decided by the court
Question:  Is there something about this damage (i.e. too remote, in a legal sense) to make it not bring liability?
- policy-based

- comes about mostly in cases where damage resultant is bizarre or unexpected
The ‘Ripple Effect’
- Before the Wagon Mound I, it was believed that a negligent defendant was responsible for all the consequences of his negligence.  The only limiting factor was cause-in-fact.  Also, made mention of “direct & natural” consequences.  Represented by re Polemis case.
- In re Polemis, a plank falls into the open hold of a ship, due to the negligence of the defendant.  The plank caused a spark, on impact.  It just so happened that there were petrol fumes in the hold & they were ignited by the spark.  The entire ship was destroyed & the defendant was held liable.

The Wagon Mound I
- decided that Polemis was wrong - it resulted in too much liability; too pro-plaintiff.
- made a new test:  the test for liability is foreseeability; the defendant will only be liable for the reasonably foreseeable consequences of his actions.
- now plaintiff must also show proximate cause (i.e. that the damage was not to remote)

REMEMBER:  this is not factual causation, but a legal test.

- it is a limiting factor, along with duty analysis; a way for the courts to limit findings of liability.

- in this case, the court would not hold the defendant liable for the fire damage because it was unforeseeable/too remote.

- obviously pro-defendant.  Driven by policy concerns.  One attempt to limit the exponential expansion of liability for negligence.

Hughes v. Lord Advocate (1963)

- the Wagon Mound I left it unclear as to what was to be foreseeable:  the accident or the outcome?
- this case says:  the way it happened need not be foreseeable; rather, you must foresee the kind of harm that ensues.
- Application:  what was the outcome?  Plaintiff is burned.

  - Is that foreseeable?  Yes, because they left lanterns burning unattended.

- Standards question requires the defendant to foresee some kind of harm.  This examination of remoteness requires us to ask, what kind of harm was foreseeable?
- how the plaintiff identifies/categorises their harm is thus very important to their claim.  The more general the better.
Ratio:  Must foresee the type of harm, not the way it happens.
	Re Polemis
	Wagon Mound I

	- liable for all damage

- pro-plaintiff
	- foreseeability governs liability for damage

- pro-defendant

- policy-based; more just.

- borrowed from the law of contract


- Hughes v. Lord Advocate attempts to explain The Wagon Mound I.

  - do not need to foresee the exact way the accident happened, only need to foresee the result (i.e. don’t need to foresee the explosion, only the resultant burns)

  - some risk of damage is required to prove negligence; this takes it a step further & asks whether the particular type of result is within this risk

  - swings back toward the plaintiff; softens this test for the plaintiff, otherwise it would be impossible to prove.

NOTE:  One more reminder that, at this stage in the law, no duty of care was owed to trespassers.  Not raised in this case, but could have saved the defendant’s from finding of negligence.

Jolley v. Sutton L.B.C. (H.L.)

- local council (municipal gov’t) owns some property

- somehow someone drags a derelict boat onto their property

- L.B.C. knows of its existence; put a sticker saying “Dangerous!  Keep Away!” or something along those lines

- young boy & friend see the boat, plan to fix it up

- bring a car jack; boat falls on him ~ rendered paraplegic
- Court finds that L.B.C. owes a duty of care to those who would use their land; below standard behaviour; factual causation (found to be an allurement to children); may not be risky as far as adults are concerned, but could be harmful to children.

- Proximate cause:  legal question ~ should the defendant be held responsible for this type of damage?  Is this type of damage foreseeable?
- House of Lords found that the defendant should be held liable
Question:  what is the allurement?  What are they being lured into?  Here, it is simply playing.  Repairing the boat came within this general allurement.

- Court also found that the boys were contributorily negligent.  Damages were reduced by 25%.

Wagon Mound II
- plaintiff:  owner of the ship which was secured in the wharf

  - ship burned-up, too

- Court found that the damage is foreseeable; defendant should be held liable.

- Why was this decided differently from Wagon Mound I?

  1.  Contributory negligence was a complete defence, no matter what percentage.  Fatal to plaintiff’s case.


- didn’t argue foreseeability, as this would implicate them, too.


- stuck-with Re Polemis & directness…and lost

  2.  In Wagon Mound II, there was a different plaintiff.  No issue of contributory negligence, so they could argue foreseeability.  As well, they knew Re Polemis had been overruled & a new test (foreseeability) was in place.


- they were able to adduce evidence re: foreseeability

- damage or harm must simply be possible, not probable.  Plaintiff must show that it is not impossible.
- Compare with Bolton v. Stone, where foreseeability = probability (more likely than not)
  - way easier to find foreseeability as to type of harm than to show creation of risk
  - these two foreseeability tests are not the same!
- Compare again with foreseeability in duty of care analysis ~ Donoghue v. Stevenson:  are they in contemplation?  Anns:  any policy concerns?

- this is the last hurdle for the plaintiff, but it is not very big ~ negligence has already been proven; need not make the plaintiff prove yet another thing to such a high standard (Wagon Mound I softened by Hughes v. Lord Advocate & Wagon Mound II)

Assiniboine South School Division No. 3 v. Hoffer & Greater Winnipeg Gas Co. (1971)

- Wagon Mound I test is broken-down into steps; each builds upon the other to create foreseeability.  Allows you to find foreseeability in cases where if you just went from Point A to Point B you would not find foreseeability.
- note the similarity with the Re Polemis analysis

- here, the court seems to work back from the outcome of the act.

- illustrates that the system liked Re Polemis; very pro-plaintiff
- where does it end?  The court will decide.

  - may depend on the sympathy for the plaintiff

- though there are these ways to get around the Wagon Mound I, it has never been fully discredited by any court.

- swing back toward the “Ripple Effect”

ex. Falkenham v. Zwicker
- bad driving linked to cows dying of ‘hardware’ disease
  - negligent driving causes woman to lose control of her car

  - rams into plaintiff’s barbwire fence, popping staples free

  - in spring (months later), cows are brought to that field & some eat the staples, which causes their death

  - liability was found.

 Obviously, this modified approach results in much more liability.

- a little bit of negligence goes a long, long way!

- more like a chain of causation test, instead of foreseeability
- But Wagon Mound I is still the test!

- Note that in Assiniboine South School Div. v. Hoffer, the Hoffers argued that an intervening event broke this chain of events ~ the negligence of the gas company.

  - should have had some protection around the pipe
  - see Bolton v. Stone:  maybe not highly likely that the pipe will burst, but then again, the seriousness of the harm would warrant some action on their part.
  - However, this cannot be an intervening act, as it existed prior to the bad act.  Must come chronologically in time.
  - not an intervening act, but a necessary part of the recipe:  contributory (see Athey v. Leonati)
- Since Ephraim & Michael are considered joint tortfeasors, if makes the plaintiff’s job easier:  then they only had to find that somebody in the group was negligent.  Much easier to find negligence in an adult.

  - if they had to find Michael (14) negligent, they could use the ‘adult activity’ doctrine
  - if you are going to undertake an adult activity, you must accept all the consequences

- not a problem, though, since they are joint tortfeasors

  - had a prior, preconceived plan (go back to definitions)

- Hoffers & Gas Co. are concurrent tortfeasors (joint & several).  No preconceived plan.  Actions of one simply build on the other.
Smith v. Leech Brain & Co. (1962)

- once again illustrates the reduction in importance or complete bypass of the Wagon Mound I.

- as regards personal injury, foreseeability of that threshold injury is enough
  - takes into account the ‘thin skull’ rule
- the burn injury is totally foreseeable; an accident waiting to happen

- the burn precipitated/caused the cancer

- however, the victim had a pre-cancerous condition, which is brought into full force by the burn.

  - this may be totally unforeseeable

  - burn caused his death, by causing his cancer

- under re Polemis, he would recover; under Wagon Mound, he would not.

- rejects the argument that the Wagon Mound goes to depth of harm, only have to foresee the type of injury.
  - you still take your victim as you find him
- don’t forget that this can be balanced-out, or factored into the allocation of damages

  - purpose of damages:  to restore the plaintiff to their position before the tort, not for what was already there.

  - Mr. Smith’s pre-cancerous condition predisposed him to getting cancer; would have occurred sooner or later, so the Court lowered the amount of damages payable

- this mitigates the harshness of Re Polemis approach in personal injury cases

- the ‘crumbling skull’ doctrine:  pre-condition had actually begun to manifest itself, but D’s bad behaviour worsens it.  This, too, will reduce the amount of damages payable.
Bradford v. Kanellos
- issue of novus actus interveniens

[image: image13.wmf]Def.

bad act

act by X

(for whom D is not responsible)

Need not be culpable

(i.e. Act of God)

Pl.

suffering


- argued by defendant

  - if successful, it can snuff-out defendant’s liability OR stop his liability entirely at that point.
- here, defendant is arguing novus actus to snuff-out liability as nothing had happened to the plaintiff until the bystander yelled out, “Gas!”

  - if she had been injured by the fire & then pushed over, they would have argued novus actus so as to be liable only for the fire damage

- if this intervening act is reasonably foreseeable, the defendant has no defence.  Should have foreseen it.
- defendant won; completely exonerated; novus actus snuffed-out liability.
NOTE that novus actus did not apply in Assiniboine South Sch. Div. because Gas Co.’s actions PRECEDED the negligent act of the Hoffers; it did not intervene in point of time.  Timing is key!

- Bradford v. Kanellos is probably an oddity in modern case law

  - the trend has been to find liability & then apportion damages, to achieve tort law’s goal of plaintiff/victim compensation.

  - here, the victim will have to track down novus actor and sue him.  Unfortunately, he is unknown.  Plaintiff will not be compensated.

- definitely an anomaly in accordance with the modern trend

- good example of joint & several liability

One variation:  where novus actus is intentional
- the issue then becomes:  does the defendant have an affirmative duty to the plaintiff for this type of harm?
  ex.  body guard example:  they are hired to protect you; if you are hurt because of their negligence despite a novus actus interveniens, they are still liable as this was the very thing they were supposed to prevent!
- otherwise, defendants would not be liable when a third party intervenes intentionally.  Courts hold that this is not foreseeable.
- intentional novus actus interveniens = not foreseeable UNLESS defendant owes a positive duty for this very type of thing.
On last variation:  intentional intervening act engineered by plaintiff himself (i.e. suicide)

  - no real answer here; courts are all over the place.

  Possible Arguments:
1.  ‘thin skull rule’ = ‘thin psyche’?  No excuse.









2.  Not foreseeable or not likely

Defences

1.  Contributory Negligence

  - the defendant may show that he was not solely responsible

Butterfield v. Forrester

- an application of an old form of contributory negligence

- Plaintiff was riding her horse when she ran into a heap of dirt placed on the road by the defendant.  The Plaintiff was thrown from her horse and injured.  The defendant was able to show that the Plaintiff was riding too fast and not paying attention because she had just come from the pub.  The plaintiff was the one that caused the problem and therefore she receives nothing.  The action fails.  

- This was the old way of looking at situations that involved contributory negligence.  The system tried to fix this shortfall by introducing the notion of the “last clear chance”.
Davies v. Mann

- the Last Clear Chance Doctrine
- The Plaintiff had tied up a donkey and left it on the public highway.  The defendant comes along with a wagon that was going too fast.  The defendant ran into the donkey and killed it.  The plaintiff is suing for property damage.  On the old doctrine of contributory negligence the plaintiff should lose however, the court tried to determine who the closest person to the event was.  They determined the negligence of the plaintiff was older than that of the defendant (his was more recent) and therefore he was more liable.  The plaintiff won.  

- In this case the court looked at the incident and tried to determine who had the last clear chance to avoid the situation.  Whoever had the last clear chance would be responsible.  

- With this doctrine, the plaintiff gets off and the defendant is guilty.  Both doctrines (contributory negligence and last clear chance) are all or nothing (100% liable or 0% liable).

- Contributory negligence developed as a partial defence. It serves the purpose of compensation and also acts as a deterrent. We all have an obligation to look out for others as well as ourselves.  An individual who is contributory negligent may be the partially responsible for the accident, they might be careless or have failed to prevent or alleviate harm.

- There are situations where contributory negligence is either not attributed or nominally attributed: 

  (1)  Where incident involves children.


See Joyal v. Barsby:  not negligent because of her age and inexperience 

  (2) Where the defendant owes the plaintiff an affirmative duty.


Crocker v. Sundance:  his damages were reduced by 25% because it was he was flagrantly negligent but the defendant had an affirmative duty to look after him 

  (3) In situations involving rescuers/emergencies

Horsely v. McLaren:  Horsely was arguably guilty of contributory negligence. Court was of the view that he died from shock of water, not that there was no life jacket/preserver


Walls v. Mussen:  Property damage case ~ fire breaks out in service station. The owner attempts to put out the fire by throwing water on a gasoline fire.  The owner failed to use one of the operating fire extinguishers in the service station.  An action was filed against the defendant for negligence.  Should the plaintiff (owner) be found to be contributory negligent?

- The standard applied in the case was that of an ordinary prudent person in an emergency.  The plaintiff is the owner of a gas station. Why would we expect a service station person to be judged by this standard?  Shouldn’t we have a higher standard?  This person has thought about the possibility of fire, as he had five extinguishers on the premises. The court did not lay any blame on the plaintiff, possibly out of sympathy since his station burnt down.


- This case shows us the feebleness of the defence of contributory negligence.  Shows us that there is sympathy in the system for the plaintiff as well as the system’s attitude toward contributory negligence.

2.  Volenti Non Fit Injuria
- ‘no harm done to one who consents’
- reason it is difficult to prove is because it is a total defence
- If volenti non fit injuria is successfully argued, there is no compensation for the plaintiff.

- The court observes that in a lot of cases the argument might be made that the person was contributory negligent but they did not consent.  

- SCC developed modern version of defence for willing passengers getting into car of drunk drivers.  Plaintiff willing passenger, knows person is drunk, nonetheless gets into the car, the plaintiff sues but the argument is that you knew the driver was intoxicated and you went anyway.  SCC found that you need the equivalent of implied or express consent.  You have to have agreed knowing danger you were getting into.
Crocker v. Sundance Northwest Resorts Ltd.

- In Crocker, there was a contract, which provided the plaintiff with the opportunity to participate in a race and win a prize. Prior to the race, the plaintiff signed an exemption clause.  But was he aware of what the clause meant?  If you want to rely on the clause it is up to the person to show that the injured party was fully knowledgeable about the contents of the waiver.  It is very hard to prove volenti when the person injured was drunk at the time because even if they did read the clause, would they have understood it at the time?  If the physical risk and the legal risk are waived then the criteria for volenti have been met.
- In Crocker, the plaintiff signed a waiver but the court found that he didn’t know that it amounted to a release.  He didn’t know he was waiving his rights.  An exemption clause can constitute volenti.

3.  Illegality (Ex Turpi Causa Non Oritur Actio)

 The plaintiff is unworthy.  Their behaviour contributes to a negative outcome and is illegal.  They should not be allowed to profit from their own wrongdoing.

- Ex turpi:  the plaintiff should not recover because what they are complaining about involved illegal behaviour on their part.  Like volenti, it is hard to prove that the plaintiff engaged in bad behaviour when they are injured. Contributory negligence is more likely to be found.
- this defence is almost non-existent

Hall v. Hebert

- Young guys had been out drinking.  The defendant was in a car with the plaintiff who was driving.  Both the defendant and the plaintiff were really drunk.  The car rolled down a cliff into a gravel pit and the plaintiff was badly injured (severe brain injury). An action was brought against the defendant owner of the vehicle.  There is a clear case of contributory negligence - drank and drove.  The volenti defence did not work - court not finding that at the point that the plaintiff took over the wheel there is any express or implied agreement to meet the defence of volenti.  The plaintiff was engaged in criminal activity at the time of the accident.  The criminal activity played a role in his injuries.  However, he was not truly profiting from any wrongdoing, thus the defence of ex turpi causa was not proven.

- In these types of cases, if the plaintiffs were allowed to sue they would be able to profit from their bad behaviour.

- Damages in negligence may be denied if illegal activity has taken place
4.  Inevitable Accident (from text, p.103)

- arises most often in automobile accident cases
- argument that the loss was caused by an inevitable accident, and evidence may be offered by the defendant to show that the vehicle was kept in good repair

- not a defence in the true sense of the word

- really goes to standard/whether defendant took reasonable care


Damages (see textbook, pp.104-119)
1.  For Personal Injury (p.105)

  - principles reformulated by SCC in 1978 in Andrews v. Grand & Toy Alberta Ltd.

  a.  Lump Sum Award (p.105)


- advantages:  finality, certainty, administrative efficiency


- disadvantages:  accuracy; time it takes to decide on the appropriate amount (delay)


- Court of Queen’s Bench Act permits periodic payments to be made, instead


- another option:  structured settlements:  provide a stream of payments to cover future losses; not taxable.

  b.  Special and General Damages (p.106)


- special damages compensate the plaintiff for all pre-trial losses


- general damages compensate future losses.  Three broad heads:


i.  future care costs (for all care necessitated by the injury) (p.107)


  - the ‘capitalisation’ or ‘discount rate’ is the difference between long-term investment rates & the long-term rates of inflation (between 2-3%)


  - lump-sums are usually ‘grossed-up’ by between 30-40% to account for taxes


ii.  loss of earning capacity (covers the plaintiff’s pecuniary losses) (p.109)


  - actual, not potential


  Step 1:  determine the future earnings that the plaintiff would have made & deduct them from the amount the plaintiff is still capable of earning.


  Step 2:  Determine the length of time that the plaintiff would have earned income.


  Step 3:  Take into account any possible contingencies that would have affected the earning capacity of the plaintiff.


  - not subject to any kind of cap/upper ceiling


iii.  non-pecuniary losses (pain & suffering) (p.111)


  - includes pain, suffering, permanent impairment of physical or mental capacity, and loss of life expectancy.


  - maximum:  $260,000


  - consider the gravity of the injury, the age of the plaintiff & their need for solace


- the function of compensatory damages is to provide full compensation for the plaintiff’s pecuniary losses and moderate compensation for non-pecuniary losses.


- may be reduced if plaintiff has failed to mitigate loss

  c.  Collateral Benefits (p.112)


- benefits gained from other compensation schemes, etc.


- no uniformity in the way they are treated

2.  Death (p.113)

  - at common law, the death of either the plaintiff or defendant terminated litigation


- ‘cheaper to kill than to maim’

  - this gap has been filled by legislation

  a.  The Fatal Accidents Act (p.114)


- restricts claimants to a narrow band of family members


- dependency is not required


- most important claim:  loss of future financial support


  - difficult when parents claiming for death of children

  b.  Survivorship Legislation ~ The Trustee Act (p.117)


- controls the liability of the deceased’s estate for torts committed by the deceased and the rights of the deceased’s estate, as an entity distinct from the individual family members, to bring an action on behalf of the deceased where his death was caused by a tortfeasor.

3.  Property Damage (p.118)

  - the general principle is that the plaintiff is entitled to an award of damages that will restore her to the position she was in before the property was damaged, destroyed or lost.

  a.  Chattels (p.118)

  b.  Realty (p.118)



Product Liability
First step:  Donoghue v. Stevenson & neighbour principle

  - manufacturers liable to consumers
Three Situations (see text):

  1.  Bad manufacturing

- duty is no longer arguable; becomes a standards issue.


- causation:  some intermediary/intervening factor?


- here, the law is pretty well settled

  2.  Failure to meet duty to warn
  3.  Duty to design properly

- the product itself was bad to begin with (not just a quality control problem, as in bad manufacturing)

The American Approach to Products Liability
- Americans have taken a strict liability approach to products liability

  - takes away the burden on the plaintiff to prove fault

  - manufacturers are responsible for their products

  - an assumption of responsibility (more than a shifting of onus)

The Canadian Approach
- Canadians do not have this type of strict liability system

- set a very high standard, though, in order to protect the community

1.  Bad Manufacturing
Note that suppliers are caught in this net, too.  Not only limited to manufacturers.

- applies to maintenance/repairers, too

Note that there can also be contractual obligations/liability in these situations

  - another strict liability area

  - thus, it is better if you have a contractual relationship, than suing in tort

2.  Duty to Warn

Lambert v. Lastoplex Chemicals Co.
- product itself is perfect; manufacturing process is fine

- however, when used for its intended purpose, it is dangerous
- manufacturer must warn of what it knows or ought to have known
  - high standard

  ex.  “Don’t leave candle burning unattended”

- look at adequacy of attempt.  Here, the attempt had been made to warn.  Yet the Court still decided that this was inadequate.

  - noted the industry standard (looked to competitors)

  - didn’t mention specific danger (the pilot light)

- note your market; given that, you have to foresee the possible accidents/situations that could occur, as well as their likelihood of occurring

  - the plaintiff’s higher level of education was not a factor
  - however, if the product is supplied to professionals, the standard will be lower:  can expect a higher level of knowledge

  - if your product is in the consumer market, the standard is much higher
- then we need to look at the ‘realm of reasonable warning’:  very dangerous product; relatively easy to warn.

- danger must be within the normal use of the product
Two Defences Argued Here (both dismissed):

  1.  Volenti
  2.  Contributory Negligence


- in the contributory negligence argument you could bring in his higher level of education.  Rejected here.

Causation:  The plaintiff must prove that he paid attention to the existing warnings.

  - goes to causation > if they didn’t read it, it would fail the ‘but for’ test
  - “But for their negligence in poor labelling/warning, I wouldn’t have been hurt.”

Standard:  the defendant says, ‘But I met all the statutory requirements and followed all the regulations.’
  - how does this apply to/affect standards?

  - these are the bare minimum; can have met these requirements & still fail on the standard (as in Lambert)

  - if they haven’t met the statutory requirements/regulations, it is very good for the plaintiff; good indicator of below-standard practice
Medical Products

- not available to consumers directly; must get them from your healthcare provider (not ‘over-the-counter’)

  ex. prescriptions; breast implants

- what difference does the presence of this intermediary make?  How does it affect the duty to warn?

Hollis v. Birch
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- not claiming that it was badly manufactured or badly designed
Standard:  Court first determines that there is a very high standard in the duty to warn
  - standard high because of its invasive nature
  - not likely to cause damage, but when it does, it could kill

  Other examples:  objects (pacemakers, joints), pills, natural products (blood)

  p.255:  The Three C’s:  clear, complete & current information
  - note that standard is objective:  have to pass on all relevant information, not just those bits they deem necessary

  - they are in a conflict of interest here; have to provide information & still want to make a profit

Learned Intermediary Rule:  a defence open to manufacturers

  - they can meet their duty to warn by properly informing the intermediary ~ don’t need to warn the consumer themselves
  - off-loads the duty to warn onto the intermediary
  - Here, the Court finds that the intermediary was not properly informed ~ manufacturer didn’t discharge its duty

  - standard was not met here

TEST:  when intermediary’s knowledge approximates that of the manufacturer
  When does the Learned Intermediary Rule apply?

- when product is not to be used directly by the consumer


  - too scientific, complicated, medical


  - not directly available to consumers (through doctor/pharmacist)

Causation:  a more difficult problem

Two Issues:

  1.  What test should we use?

- Dow wants objective test


- should we use test from Reibl v. Hughes (re: informed consent)?


- the trouble/damage here: making the wrong choice


- how can you prove you would’ve chosen differently had you been properly informed?

- of course, plaintiff will always say ‘I wouldn’t have done it.’


- benefit of hindsight mixed with bitterness & anger


- this is the danger of applying a subjective test


- rejected in Reibl; there, the Court opted instead for an objective test (see p.266)


In Hollis, the Court decided to apply the subjective test (see p.268)


- didn’t follow Reibl

- no sympathy for the defendant hare (objective standard would better protect them)


- subjective test protects the plaintiff/patient


- commercial relationship, unlike in informed consent case, where doctor’s interest is health of the patient.


- encourages manufacturers to share all relevant information


Compare with Lambert ~ didn’t ask Mr. Lambert what he would have done had the labels been better.  Just assumed in his favour.


- the Court then goes on to look at Ms. Hollis’ testimony, applying the subjective test


- very strong testimony, even on harsh cross-examination

  2.  Would Dr. Birch’s Conduct Have Been the Same Whether or Not Dow Was in Breach of the Duty to Warn?

- Ms. Hollis, Dow argued, had to prove that Dr. Birch would have warned her had he been properly informed


- must show that our failure would have made a difference, Dow says


- related to the ‘but for’ test


- defendant’s failure could be shielded by doctor’s failure

- the Court rejects this argument

- shouldn’t have to prove ANOTHER hypothetical!

- even where defendant has evidence on this point, the defence is not available ~ totally taken away from both sides


- Court of Appeal in Buchan left this argument open to defendant; overruled by Hollis

- would lead to the terrible result that though a wrong had been committed, the plaintiff wouldn’t have anyone to sue.

New Issue in Duty to Warn:  direct advertising by pharmaceutical companies.  No learned intermediary?

3.  Bad Design
An Example:  house with locking windows (separate key)

  - council thought this would stop children from falling out of windows

  - woman was trapped in fire; couldn’t open window

  - court did not find liability; choice between 2 evils ~ just a judgment call



Informed Consent
Reibl v. Hughes
- doctors have a duty to inform
  - not getting at their skill set (see Chubey v. Ahsan on that point)

- the damage was making the wrong choice
- doctor fails to inform patient of risk of stroke

  - probability (low) vs. gravity (very high)

- here, the very thing you’re trying to deal with is a possible risk of the cure.

Two Main Issues:

  1.  Standard of disclosure

- Very high standard because of


  a.  gravity of the risk;


  b.  nature of the relationship (most important)


- patient is vulnerable; informational imbalance; doctor is in-charge


- this is about patient autonomy; doctor is servant of patient.  Patient should be in-charge; has a right to know.  No longer ‘Doctor knows best’.


The Question then is ‘What would the patient want to know?’ not ‘What would the reasonable doctor disclose?’


  - differs from medical malpractice cases (see Chubey v. Ahsan)


  - moving away from this kind of professional standard; patient, not doctor, centred


What must the doctor disclose?  See p.282:



A.  Inherent risks of treatment


B.  Consequences of treatment


C.  Alternative treatments & their risks


D.  Cause of the injury suffered

- moves away from doctor-centric system, to patient-centric.


- very high standard; not really disputed.

  2.  Causation - ‘but for’ test

- Two Possibilities:


  a.  Plaintiff must prove “What would I have done if I’d been properly informed?”


- protects plaintiff


  b.  What would the reasonable person have done in the circumstances.


- protects doctor


- Court tries to compromise:  modified objective test

  - take the reasonable person in the situation of the plaintiff
- decision on standards is plaintiff-friendly; decision on causation issue (modified objective test) is not very plaintiff-friendly (unlike a purely subjective test).

- studies show that since this test was implemented, the plaintiff normally loses on the causation issue
  - this test works against the plaintiff
Arndt v. Smith
- SCC asked to revisit the issue & implement a subjective test instead
- they will not recant; Laskin’s modified objective test stays
- distinguishes Hollis v. Birch ~ does not apply to informed consent, only to negligent manufacturers (products liability).
- however, they do soften it a bit (examines what was meant by “in their circumstances”)

  - says court must take into account individual concerns (probably expressed by the plaintiff as questions) but they must be reasonable
Criticism:  why should the court decide which beliefs are reasonable?
  - seems to be one step back to subjective, but two steps forward toward objective test

  - examples don’t really help us ~ absurd, or obvious

- many ask, ‘When you’re gone so far, why not just use the full-fledged subjective test?’  Would be more logical.

  - both UK & Australia use the subjective test

- however, all the judges here agree on the result

Mixture of Factors that led to the result:  

	Subjective
	Objective

	- she really wanted children

- she would’ve needed a lot of convincing

- she was suspicious of mainstream medicine
	- abortion at such a late date would have been harmful

 - doctors would not have recommended an abortion here

- noted very low likelihood of this happening


- plaintiff did not meet her burden of proving cause-in-fact; she would most likely have gone ahead with the pregnancy anyway

Informed Consent in Medical Research

In research cases, where people volunteer to be guinea pigs & treatment has no therapeutic value to them, the standard is absolute disclosure.

Consent vs. Informed Consent
In all these cases, there is consent to the procedure itself, aside from the consent to take on the risks involved (informed consent).
- it is the second type we are concerned with here



Human Reproduction
  1.  Prenatal Injury:  ex. Dobson; when at the time damage was done the damaged person was a fetus.

  2.  Wrongful Birth:  ex. Arndt v. Smith; where pregnant woman is given bad information.  Indeed, this bad information can be given pre- or post-conception to constitute “wrongful birth”

  3.  Wrongful Life:  has yet to be accepted in Canada.  Damaged person says the injury is their very existence.  Would’ve been better off dead; would not have been born if bad information had not been given.

  4.  Wrongful Pregnancy:  where a person has sought out a vasectomy/hysterectomy but still has conceived a child.  Can they sue the doctor for the cost of raising the child?

Maternal Negligence During Pregnancy

- Dobson also raises the issue of maternal negligence during pregnancy.

- State of the law pre-Dobson:

  1.  Fetus cannot bring an action.  Not a legal entity in our system.  Must be born alive.


- no concept of fetal rights

  2.  Those born alive could successfully sue third parties for negligence who caused them damage while a fetus.

- biggest hurdle:  causation & cause-in-fact
Dobson case:

  - plaintiff attempted to expand #2 to include his own mother
  - mother wouldn’t really be upset because she is insured

  - wants son to have access to this insurance money

<Note:  not applicable in Manitoba, where Autopac would automatically pay>

  - Supreme Court decided in favour of maternal immunity in negligence cases of this type.  Why?


1.  Too intrusive:  Offends privacy & autonomy of the woman.


- no other relationship like this in the law


- their whole lives would be open to scrutiny by the courts


- don’t want to impose a duty of care here


2.  Even if they did impose this duty, what would be the standard?


- impossible to define; would end-up having the court decide lifestyle choices.

  - Court uses the Anns test.  Even #1 was hard to overcome, if you believe the fetus is part of the mother.  Fell on #2, policy concerns.

  - Possible Exceptions to Maternal Immunity

1.  Lifestyle choices peculiar to parenthood

- these would be immune, but where mother has a general duty (ex. when driving) it is not too intrusive to create a duty to her child, as well


~ this was rejected because it was too hard to distinguish which activities were “parental” ~ couldn’t driving be?


2.  Motor vehicle exception (as in UK)


- goes along with compulsory insurance scheme


- however, this was a legislative initiative in England


- NBCA tried to make this exception judicially


- SCC feels that this should be legislated, not judicially decreed.


- should not be based on presence of insurance.

- thus there exists only a moral, not a legal duty

Wrongful Birth
ex. Arndt v. Smith ~ failed on causation
- action brought by parents against healthcare providers
- failure to warn, do tests:  can be pre- or post-conception.  Misinformation, possibly regarding genetics & hereditary problems.

- doctor hasn’t done something physically wrong
- argument is that had the parents known, they wouldn’t have become pregnant or wouldn’t have carried the pregnancy to term.

Wrongful Life
- a parallel action to wrongful birth
- similar action, but brought by the child itself
- also based on bad information given to mother
- the argument here is that the damage is the child’s life; how do we measure that?  Difficult to accept that life is ‘damage’.  Has only been accepted in a few American states.  Raises tough moral issues.  How can you put the plaintiff back where they would have been had the tortious act not happened?

Wrongful Pregnancy

- this involves a physical mistake by the doctor
- involves sterilisation procedures done badly or negligently performed abortions
- difficulty is once again damages:  is it the cost of support (raising the child)?  We will easily give all the costs involved in the pregnancy, but how far does that extend?  House of Lords recently decided that it does not extend to the cost of support (McFarlane case).  The child’s life is a joy & a blessing ~ shouldn’t be considered a ‘loss’.

  - not binding in Canada, of course.  No decision, yet, from the Supreme Court.

- the problem in these cases is obligation of plaintiff to mitigate damages ~ does ‘reasonable steps’ include abortion or adoption?

  - has been dismissed by the courts; keeping the child is not unreasonable.

- Note that father’s action depends on the mother’s.  Stand or fall together.
ex. Freeman v. Sutter (Man.C.A.)

  - father suing for failed abortion; mother content to carry child to term

  - court says no duty of care is owed to father; irrelevant.

- Father would still have an action in wrongful pregnancy if it was his vasectomy that was negligently performed.


Occupier’s Liability
- a purely statutory tort in Manitoba & four or five other provinces

- this was done to get rid of complex, convoluted common law on this point.  Wasn’t developing along with the rest of negligence law.

- old law required static conditions on the law ~ had to be something wrong with the premises themselves.
- common law still provides some definitions:

  1.  Occupier

  2.  Premises

- now includes condition of the premises (traditional), the activities conducted there & the persons allowed to enter.
- occupier can be liable for activities of other people in the premises
- much broader

s.3(1) Occupier’s Duty:  also greatly expanded; brings this tort into the world of negligence; reasonable person standard.

  - common law had become all tangled-up with sliding scale:
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- Act does away with this complex categorisation effort
- creates an obligation to trespassers, but then it comes down to a standards question
- both volenti (s.3(3)) and contributory negligence (s.7) are preserved as defences
- because of lobbying efforts & lack of public sympathy for off-roaders & snowmobilers, duty of care owed to them is modified (s.3(4)).

  - a sign stating “No Trespassing” would protect the occupier; no defence of implied consent
- note that occupiers can restrict their duty under the Act
- also note the disparate duty owed to independent contractors; if they do the damage, occupier is not liable

- also note that the Crown is bound, subject to some exceptions; so are municipalities.

  - would have to turn to regular negligence law otherwise.

- New Brunswick went a different route ~ statutorily abolished the common law tort of occupier’s liability & lumped it all in with negligence.  Just another approach…



Breach of Statutory Duty
The Queen v. Saskatchewan Wheat Pool (1983)

- did not premise their action on negligence or fault, but on the breach of a regulatory scheme, the Canada Grain Act.

  - the regulatory offence calls for the imposition of a fine, paid to the federal government

  - this is between the citizen & the state; penal offences.

The Issue:  could a third party, injured by the statutory breach, sue the offender civilly?  Is there a nominate tort of breach of statutory duty?
  - if so, plaintiff must simply prove there is a statute, that it was breached & that it caused their harm.

- no question of why it was breached.  No real defence here.

  - if this can be proved (and it could be proven here), the plaintiff would win.

- Supreme Court decides that there is no separate tort of statutory breach.  Looks to experience in UK ~ very painful.

  - problems arise where statute is silent as to right to sue civilly on breach.  Fall back to legislative intent.  Very uncertain!

- Supreme Court sides instead with Americans; statutory breach is subsumed by tort of negligence.  Breach of statutory duty doesn’t automatically give rise to an action.
  - their problem has been with standards.  Does the statute lay-out the standard (negligence per se) or is it merely one factor to be considered (not conclusive)?

  - Most American courts have opted to go with Option 1; the statute spells out the standard.

- Canadian court adopts the second option ~ statute should not be conclusive, only useful evidence of a possible standard ~ more flexible approach than negligence per se.  See p.349.

  - main criticism:  using criminal standard in civil cases

  - as well, the civil consequences might be quite harsh (higher than the fine)

  - also note that the purposes of criminal & civil law are radically different

- see p.353 for a summary of the Canadian position

- plaintiff here is out of luck

Another example:  Galaske v. O’Donnell
Note, as well, statute must have something to do with the damage caused.



Negligent Misrepresentation
- liability in negligence causing pure economic loss
- economic loss usually flows from some underlying personal injury or property loss; not usually seen in tort standing alone

  - in these cases, the loss is totally economic; no underlying basis

- there is a ‘bright-line’ between economic loss resulting from physical harm & pure economic loss

- normally, the law of contract is usually at play here, or the torts of fraud or breach of fiduciary duty

- traditionally felt negligence law shouldn’t extend into protection of wealth.

MAIN PROBLEM:  spectre of indeterminate liability & litigation.

Hedley Byrne Ltd. v. Heller & Partners (1963, H.L.)

- expanded negligence law into negligent misrepresentation, breaking new ground

- this is a case where advertisers are securing contracts on behalf of their clients, putting themselves on the hook if client doesn’t pay.

  - ask the bank about their client’s financial status, ensuring that they could pay

  - the client’s bank gave a negligent response, saying ‘They’re okay.’

  - plaintiff acts on this negligent misrepresentation & gets the ads.

  - this reliance can be either positive or negative, it doesn’t matter

- the bottom line here is the disclaimer ~ the bank was not to be held responsible; they stated it explicitly.  Unreasonable reliance!!
- the difficulty here is that the action centres on words, not acts (see p.359)

  - easy to make misstatements; don’t want to hold people liable for it

  - must look at the occasion, situation

  - volatility ~ subject to interpretation; words can cause damage over & over again; you cannot control them.  Very different from actions.  Linked to indeterminate liability.

- Hedley Byrne represents the first cautious step over the line into the realm of pure economic loss.

- the issue then becomes duty of care
  - don’t follow Donoghue v. Stevenson ~ too broad

  - you need more ~ a ‘special relationship’ (see p.360-1)


- need an undertaking of responsibility ~ no disclaimer

- if the disclaimer had not been present in this case, the bank would have been liable.  First case to recognise this duty.

- Hedley Byrne was adopted in Canada.

  - In Hercules, the SCC tried to explain where this duty came from using the Anns test
- there was previously no action in tort for pure economic loss resulting from a negligent misstatement or misrepresentation.

  - could only be founded on contract, a fiduciary relationship or fraud/deceit.

- why was there no action for deceit here?  They had an honest belief.  An innocent, not fraudulent, misrepresentation, though it is negligent.

  - Derry v. Peek was solely about fraud/deceit.  Did not bar any action for negligent misrespresentation.

- A Major Problem:  what are the limits?

  1.  Need a special relationship

- expertise of defendant


- seriousness of the occasion


- nature of the statement


- at the request of the plaintiff


- is there a fee?  (need not be direct)

  2.  Another way liability can flow:  defendant assumes/undertakes a responsibility.  Same factors may come into play.

- unclear on which basis Hedley Byrne was decided

- the fact that the disclaimer discharged any liability, there is no undertaking of responsibility here.

Hercules Management Ltd. v. Ernst & Young
- it was clear that Hedley Byrne was the law in Canada, but it was unclear how the SCC would interpret it

- had the same problem of indeterminate liability (as explained by Cardozo J. in Ultramares)

- Apply the Anns test:

  Step 1:  Relationship of Proximity (p.369)

A.  Defendant ought reasonably to foresee that the plaintiff would rely on the representations.

B.  Reliance by the plaintiff, in the circumstances, is reasonable (use same factors as in Hedley Byrne; see p.377)


  - there exists a prima facie duty in this case

  Step 2:  Policy Considerations ~ meant to address indeterminacy

A.  Defendant must know the identity of plaintiff (or class of plaintiffs)

  - this makes sure liability doesn’t extend too far (from Haig case)


B.  That the statement/representation was used for its intended purpose

  - its “end & aim” (Glanzer, p.375)

- meets A, but fails B ~ no liability here
  - looked at purpose of audits ~ meant to help shareholders evaluate the company’s management

  - here, plaintiffs used it as a guide in their personal investment decisions.  Not part of their intended purpose.
  - note the cost/benefit analysis of applying this type of liability to auditors (p.371-2)

- Reliance is the touchstone in these cases.  Involved in duty analysis (objective) and comes back in causation (subjective).

Queen v. Cognos
- issue:  do omissions count as negligent misrepresentations?
  - Yes, non-statements count, too.  Non-statements can be negligent.

  - must tell all relevant or material information that would inform a reasonable person’s decision-making.  Goes to the standard.

- some issue as to whether opinions or statements about the future could lead to liability in negligence.  No SCC authority as of yet.


Negligent Performance of a Service Causing Economic Loss
White v. Jones (1995)

- case of negligently drawn-up will; intended beneficiaries sue lawyer

- this is a case of omission, a non-act.

- plaintiffs are in a unique position in tort law ~ haven’t lost anything; except an expectation of future gain.
  - sounds like a contract, but there is no contract here (no privity, no consideration)

- Court feels that there is a gap (lacunae) in the law, must be bridged somehow.

  One Option:  Expand the Principles of Contract


- no way; too well-established

  Other Option:  Expand Tort


- looked to Hedley Byrne as a starting point


  - could not sue for negligent misrepresentation ~ no reliance


- also based on an earlier case, Ross v. Caunters (similar to Canadian case of Whittingham v. Crease)


  - however, these cases dealt with a bad act on the part of the lawyer, not an omission

- Why not find a duty?  See pp.388-90

- Reasons supporting a finding of a duty?  See p.391

- Problem:  What are the limits?  What does this case stand for?

- seems to characterise Hedley Byrne as devolving on an assumption of responsibility (p.392), not on a special relationship
- one remaining issue:  What about the negligent performance of a gratuitous service (not a contractual one)?  See textbook.

  - would require convincing evidence of assumption of responsibility, as well as reasonable reliance
  - insurance example

Negligent Misrepresentation vs. Negligent Performance of a Service

- Sometimes it is difficult to distinguish between negligent misrepresentation & negligent performance of a service
  ex. See Edgeworth Construction (explained in text)


- negligently-prepared engineering plans/specs.


- note that it predates Hercules
See text p.170:  BDC Courier case

- negligence of courier delays important package
- company (recipient) loses its chance at financial gain
- courier is really a third party here to the arrangement which exists between government & company which suffered loss.

- severe indeterminacy problems

- no liability found
  - parallels White v. Jones, but with different results
- no knowledge of the plaintiff of what’s in the package, let alone the type of loss.  No assumption of duty here.
- policy concerns carry the day

- note that White v. Jones is somewhat of an anomaly
- basically, a third party is attempting to enter a contract (surmount the privity problem)
See text p.174:  Spring v. Guardian Assurance
- plaintiff is a former employee of the defendant

- asked for a letter of reference; it was negligently prepared
- has not been able to get employment ~ pure economic loss

- negligent misrepresentation was not made to the plaintiff, but to a third party.  No reliance, really, either.
- Yet the plaintiff was still successful.

- defendant did have knowledge of plaintiff; some $ amount limit on possible liability ~ no major indeterminacy problem.

- gratuitous service, too


Relational Economic Loss
- in these cases, you are always dealing with third parties who are at least one step removed for the initial bad act.
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- does duty of care extend past X to 3rd parties?  (X obviously has an action)
- major indeterminacy problems
Two Types of Relationships Between Plaintiff & X:

  1.  Contractual

  2.  Non-contractual

Barber Lines v. Donau Maru (1985, American)

- plaintiff is prevented from using a dock due to oil spill in harbour.  Suffers economic loss.

- X (sufferor) is the dock owner ~ physical damage to property also gives rise to economic loss

- an example of non-contractual relational economic loss
- no recovery here.  Why not?

  1.  Indeterminacy

- look to tunnel-blockage example


- what about people relying on the plaintiff?  Truly exponential!

  2.  Disproportionality

- between liability & fault

- policy reasons all line-up in support of this finding

Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding (1997)

- an example of contractual relational economic loss
- Plaintiff = BVI & HOOL
Sufferor = BVHB
Defendant = SJSL & Raychem

- BVHB has a contract with SJSL but not Raychem

- interesting issue of exemption clause with SJSL

- action against Raychem is like a products liability case (duty to warn)

  - ‘learned intermediary’ defence doesn’t save them

- issue of contributory negligence on the part of BVHB (60%)

- contract between BVI, HOOL & BVHB:  must continue to pay rent even when rig is not in service

- claiming pure economic loss as a result of damage to another’s property
- Court held that generally plaintiffs are excluded.  Have no action, subject to some exceptions.  Court lays out the exceptions by creating certain categories.  Read about them in the textbook:

  1.  The plaintiff has a possessory or proprietary interest in the damaged property (p.179)


ex. charter of a boat

  2.  General Average Contribution (p.180)


- cargo owners may recover the contribution that they have made under the doctrine of general average contribution from the tortfeasor even though they have no possessory or proprietary interest in the ship and their cargo is unharmed.

  3.  Joint Venture (p.180)


- where a number of people use property owned by one of them for a joint business enterprise (ex. a number of fishermen sharing a trawler)

  4.  Transferred Loss (p.181)

  5.  Pre-Bow Valley Authorities (Rivtow & Norsk)

  - note that proprietary/possessory interest creates an exception to the general exclusionary rule (they become the sufferer then)

- the Court does not find such an interest here (tied to maritime law)

- the plaintiff does not fit into one of these existing categories.  Note that the categories are not closed.  Perhaps we could make a new one, using the Anns test.  But you would have to present some very convincing policy arguments to overcome the Court’s concern about indeterminacy.

  Possibilities:
a.  need for extra deterrence






b.  plaintiff doesn’t have any other coverage; their contract was based on







some inequality in bargaining power

- VERY limited exceptions.  Hard to overcome the general exclusionary rule.



Product Quality
- normally involves buildings
ex. Builder is negligent.  Sells building to X, who would have an action in contract.  Then X sells to the plaintiff.
  - note that ‘latent defects’ are required, not patent/obvious ones

  - plaintiff discovers this defect.  Suffers pure economic loss.  Now wants to sue.  Cannot sue X on contract for sale ~ it’s not their fault.  Cannot sue builder in contract.  Must look to Tort.

- remind you of Donoghue v. Stevenson?


[image: image17.wmf]mfr

retailer

user

¢


- why can’t we just apply this to our situation?

  - In Donoghue v. Stevenson, the plaintiff suffered direct physical harm.  Different type of damage.
- in our case, there is neither physical nor property damage

- when product itself is the harm causer, that is normal tort law.

  - here, the product didn’t cause any actual harm.  Just a loss in the plaintiff’s expectations and an economic loss.  Much like a contractual interest.

- The Problem:  you’ve bought a lemon.  Now you want someone to pay your repair costs.
Winnipeg Condominium Corp. No. 36 v. Bird Construction Co. (1995)

- plaintiff is a subsequent purchaser

- What happened?  A part of the cladding fell.

  - no physical/property damage occurred

- Question:  was there a cause of action here?
- SCC decided not to follow the House of Lords decision in D & F Estates
Anns Two-Step:

  1.  Foreseeable  

  2.  Policy Concerns


- if we did not find a duty here, we would be encouraging homeowners to leave any defects they found until they did cause some injury


- however, we are basically creating a transmissible warranty (an end-run around contract)


  - this is why the Court distinguishes between shoddy work & dangerous defects

  - however, maybe in other cases this distinction will not be so obvious


  - hard to maintain this distinction (how do we hold this line?)


- also faced with problem of indeterminacy


  - not a real problem here



- limited class of plaintiffs (the inhabitants)



- fixed cost (repair costs only)



- limited time period (harder to prove causation over time)



  - the useful life of the building


- gives the builder an incentive to build it right the first time


- builder is well-placed to detect/repair the problem(s), not the buyer (exception to caveat imptor doctrine)

- consumerism; consumer-protection

- New Zealand and Australia have gone further ~ created a transmissible warranty which includes shoddy & dangerous workmanship

Defective Chattels

- One other issue:  what about defective chattels?
  - likely to be included, if they were dangerous (see Rivtow dissent)
- Rivtow case involved a defective crane.  Not in privity with manufacturer

  - had a partial victory

  - used duty to warn concept (which is a continuing duty)


- had a duty to warn in a timely fashion

  - plaintiff only recovered part of their lost profits


- didn’t get repair costs or general profits

  - Mr. Justice Laskin dissented; similar to Winnipeg Condo. case


- wanted to encourage proactive plaintiffs who seek to prevent damage

- would have given plaintiff all his costs

- however, when dealing with chattels, the line between shoddy vs. dangerous will be more tightly held.  Otherwise we would really be trenching on contract law.


Governmental Liability

- where defendant is a public/statutory authority
  - treated differently than a regular plaintiff.  Why?


1.  Using the courts to second-guess policy decisions.  Separation of powers problem.


2.  The ultimate ‘deep pockets’ defendant.  Major problems with indeterminacy.


3.  Legislature & judiciary should not be subservient to private individuals or special interests.
- maybe the administrative part of government could be liable

  - note that they are creatures of statute
- When?

  1.  Where the statute creates a duty, they can be held accountable if they do their work badly.
  2.  Can also be liable for abuse of discretionary powers/office

- corruption/bad faith


- could face criminal charges, too

  3.  When they are acting negligently in their operational (not policy-making) mode


- cannot challenge government policy in tort.  Take it to the ballot box (non-justiciable).

- sometimes it is hard to distinguish between policy and operations

- duty = mandatory
power = permissive; discretionary

- if the statute lays out a duty, we do not need to look at policy vs. operations problem  Automatically justiciable.
- #3 only arises where statute grants a power (as opposed to creating a duty); then we must decide whether it is policy or operation.
Barratt v. North Vancouver (1980)

- man falls off bicycle due to large pothole in the road
- not alleging that their inspection was done badly or that the pothole was produced by their negligence

- instead, Barratt is complaining about the scheme itself.  Says they should’ve inspected more often.  Doesn’t like their choice.

- unfortunately for Mr. Barratt, this is non-justiciable.  Municipality is not liable.  Theirs was a decision of efficiency vs. thrift.

Question:  is the plaintiff complaining that the scheme was operated badly, or that the scheme itself was bad?
- the decision in this case is protective of public authorities
A case of corruption in Canada:  Nielsen v. Kamloops
- a stop-work order was issued to X, as builder of this house.  Y is his father.

- Y also happens to be an alderman

- Kamloops, the municipality, decides not to prosecute

- defective house then sold to Nielsen.  He sues the municipality.

- this was a discretionary decision; however, it reeked of corruption.

Another famous case on point:  Roncarelli v. Duplessis
- Roncarelli had his liquor license revoked because he supported the Jehovah’s Witnesses.  Duplessis, as premier, used his power to arrange this.

- not a lot of cases on this in Canada, thankfully

Just v. British Columbia (1990)

- boulder falls from mountainside onto roadway; kills daughter & seriously injures father
- sue the Province

- Court characterises this as operation; province is liable.

- Policy decision was high-up ~ when deciding whether or not to do something.  Everything beyond that was operation.
- this characterisation is questionable.  Aren’t we truly attacking their scheme of inspection (as in Barratt)?

- he qualifies this, though, by saying that the standard may be lower.  Must take into account policy factors.

~ Province found liable
- very pro-plaintiff decision

- the overarching question facing the courts:  how do we restrict governmental liability?

- Test:  policy vs. operations
  - Policy:  decisions ~ not liable
  - Operations:  day-to-day carrying-out of policy ~ liable
- The Just decision sweeps many more things into the operations side, out of policy
Earmarks of Policy Decisions
- according to Cory J. in Just:

  - higher-level functionary

  - involves budgetary concerns, allocation of personnel

  - looks at social, economic & political factors & priorities

  - a decision whether or not to do something (very narrow construction of ‘policy’)

- Cory J. sent the Just case back to trial on the standards issue

Brown v. British Columbia (1994)

- brings us back toward the Barratt approach
- much more normal definition of ‘policy’; broader

  - says policy decisions can be made at any level; must look instead to the nature of the decision
- If there is a statutory duty, you can skip this step & move on to standard & causation
- If not, then we must look to the common law (use Anns)

  - a condition (in step 2) is that it may be a government’s policy decision.  Should be excluded.

* Always start with the statute *
  - is there a duty, or only a power?
  - any exceptions?

  - if it is a policy decision, it must be a bona fide exercise of authority (see Kamloops case)

- what is Brown complaining about?  Should have been on their winter, instead of their summer, schedule

- Court holds that this is a true policy decision, non-justiciable
- then looks to see if summer schedule is reasonable (operations)
  - unreasonable that they didn’t have driver’s phone #

  - however, if they had his phone number it wouldn’t have made any difference.  Lost on causation.
- Just was highly criticised.  Brown brings us back to a more traditional take on policy vs. operations.
Two Final Points
1.  Role of Occupier’s Liability

  - creates a duty that property be reasonably safe (see s.3)

  - note, however, the exceptions granted to highways (see s.8)

  - simply removes statutory duty; then move to common law analysis
  - does not remove duty at common law
2.  Note difficulty facing plaintiff in Kamloops
  a.  Public authority defendant

  b.  Pure economic loss



Prevention of Crime
Doe v. Metropolitan Toronto (Municipality of) Police (1998)

- suing a public authority
- negligent investigation OR failed in duty to warn
- they didn’t protect her or allow her to protect herself

First Issue:

  - there was no duty created by statute, so we must move to policy vs. operation analysis
  - this was part of operations
Second Issue:  is Ms. Doe a foreseeable plaintiff? (proximity)
  - didn’t come up in BC highway cases because it was a no-brainer

  - the police have a duty to “the public”.  But should they be liable every time someone is victimised by crime?

- Ms. Doe faced a difficult precedent:  Hill v. C.C. Yorkshire (1989, H.L.)

  - Hill was the last victim of the “Yorkshire Ripper”

  - Hill’s family comes back & alleges that the police did a bad job investigating

  - Court found no duty ~ no proximity; but further, they said no on policy grounds

Can it be distinguished?

  - both involve serial criminals

  - In Hill, the victims were all female.  That was their only commonality.

  - In Doe, there were a number of indicators.  Much smaller number of possible plaintiffs.

  - In Hill, there was no duty to warn ~ everyone knew what was going on

  - In Doe, no warning was given

- Hill is thus distinguished.  Doe is more similar to Dorset Yacht v. Home Office
  - young offenders escaped from their island detention centre; stole a yacht & did a lot of damage during their escape.

  - Court found a duty of care; yacht owners were foreseeable to the youths’ custodians, who were negligent.
- Hill distinguished Dorset Yacht:

  - in Dorset, the criminals were in custody

  - in Hill, the criminal was on the loose

  - in Dorset, the identity of the perpetrators was known; in Hill, it was uncertain

  - in Dorset, only a small number of people were affected; in Hill, the group of possible victims was huge.

- Doe is more like Dorset ~ small number of plaintiffs
- Court seems to skip-over Step 2 of Anns (policy concerns)

  - this is a defect in the decision

Possible Policy Concerns:

  1.  Cost (litigation takes valuable resources away from fighting crime)

  2.  Defensive policing (worried about being sued)

  3.  Indeterminacy

  4.  Intervening actors ~ NO!  This is the very thing you are supposed to be preventing.  Exception to the novus actus interveniens defence
  5.  Second-guessing professionals (who elected the courts to second-guess the police?  Hindsight is always 20/20).


- the police are not perfect; we cannot expect them to be.

<Note that 1, 2 & 5 were considered in Hill)

- Doe is a simpler case.  The plaintiff is very foreseeable and the action required of the police is so simply (duty to warn)
- Doe breaks new ground in Canadian law.  We have always been able to sue the police if they negligently throw you down the stairs or something, while you are in custody.  Doe removes this duty one step further, to when the plaintiff is harmed by a criminal.
- note that Doe is also missing a discussion of causation.  Must show that she would have acted differently:  objective, modified objective or subjective??  <look back to informed consent cases>
  - warning would have to have been very specific (see Lambert)

  - there were a lot of things Ms. Doe could have done here.  Maybe that’s why causation 

wasn’t discussed.

(Good example of a possible crime prevention case:  police not responding to a 911 call.)

Educational Malpractice (text pp.201-203)

- school boards & teachers are largely immune from liability in negligence in respect of their educational responsibilities.  They are, of course, under a duty of care in respect of their students’ personal safety and property but not in respect of their educational needs and expectations.
- Two Types of Cases:

  1.  Plaintiffs without identifiable learning disabilities who, nevertheless, have completed their schooling without acquiring basic reading and math skills.

  2.  Plaintiffs who have diagnosable learning disabilities which have not been detected or have not been addressed in the appropriate manner.

- courts likely to look more favourably on cases of type #2, because they present less of a difficulty with the standard of care & causation issues, as well, they do not seek to challenge the integrity or standards of the system, and present fewer indeterminacy concerns.  They target the operation of the system and not its policy decisions.
Legal Malpractice (text pp.203-209)

- normally dealt-with in the same manner as all professional liability cases.  There are, however, three special issues:

  1.  Duty of care in the conduct of litigation (p.203)


- unlikely that Supreme Court will uphold a litigator’s immunity


- no liability for mere mistakes or errors

  2.  Liability of lawyers to non-client third parties (p.206)


- Two Different Situations:


a.  Where a lawyer is representing a client in respect of a transaction or dispute with another person.  That other person, in relation to the contract between the lawyer and her client, is a non-client third person.


- the general rule:  a lawyer’s obligation is to his or her client alone.  This is a fiduciary obligation.

- exceptions:  



i.  where the non-client does not have legal representation of his own (see Granville Savings & Mortgage Corp. v. Slevin, SCC)



ii.  where the lawyer is aware of, or are alerted to, the fact that their client intends to embark on a course of violent or fraudulent conduct.


b.  Where a lawyer is retained by a client to engineer a transaction that is designed to bestow a benefit on a third person.


  ex. the ‘wills cases’ (White v. Jones)


  - may not extend to inter vivos transactions

  3.  Concept of informed consent to legal representation. (p.208)


Trespass
- the mother of all torts (almost)

- Different kinds:  trespass to person/land/chattels

- it is an INTENTIONAL tort (unlike negligence, which deals with mere inadvertence)

Trespass to the Person (Intentional Interference with the Person)

- Three Different Torts:

  1.  Battery

  2.  Assault

  3.  False Imprisonment

Also in this category:

  - malicious prosecution

  - Wilkinson v. Downton (intentional infliction of nervous shock)

Interests These Torts Protect
- Battery relates to bodily integrity
- Assault is about peace of mind
- False Imprisonment relates to liberty
- Malicious Prosecution comes about when you are abused by the system itself
- Intentional Infliction of Nervous Shock also relates to peace of mind (kind of intangible)

What Do We Mean by ‘Intentional’?

- objective
- Court will impute/infer/construct objective intent
- measured on a sliding scale.  Need to determine if, objectively, the consequences (the harm) were intended.

  - focus on the consequences

- if they are certain or substantially certain, that is intention.


- if not, we are back into negligence

  - this intention is imputed upon the defendant

- requires volition/voluntariness

  - onus is on defendant to disprove volition
- onus is on plaintiff to prove intention (objectively, of course)

- Note the concept of transferred intent.  If you aim to hurt A but the harm falls upon B, that intention was one-size-fits-all.  Once you intend the consequences, you’re stuck with them, whether you’re aware of B’s existence or not.
Motive vs. Intention
- it is no defence to say, “I had a good motive.”
- this will play itself out in the damages phase; will play a part then.

- a good motive cannot forgive the tort, but it might lower the damages.

ex. Gilbert v. Stone:  ancient case where a horse was stolen.  Defendant said he stole it because others had threatened his life if he did not.  Court said that motive doesn’t matter; you still did the tort.  No excuse.  He was still liable.

- mistake is just another way of saying ‘motive’ ~ no defence
- court is not interested in why you did what you did
- You may argue provocation.  That is no excuse, either.  The tort is still done.  But damages may be lowered.  But it is NOT a defence.
  - must still pay compensatory damages; may lower punitive damages.

Punitive Damages

- note that punitive damages are readily available in this area
  - used to teach you a lesson or send a message (act as a deterrent)

- morally offensive behaviour

Actionable Per Se
- these torts are actionable per se.  Do not need to prove damage was done.
- instead, they represent the outrage of the community 

- meant to prevent retaliation or violent reactions

What About Capacity?

- perhaps children and the mentally incapacitated should be in a separate category

- refer back to this issue under standards in negligence (Joyal; Buckley)

- note that volition is a separate issue here.

- must be able to appreciate the nature & consequences of your act, in relation to intentional torts
- the civil law is much less forgiving than the criminal law in this area

  - in civil law, you cannot argue that you didn’t know that what you were doing was wrong; limited to arguing that you didn’t know what you were doing
- onus is on the defendant to disprove capacity


Battery 

a.k.a. trespass to the person; intentional interference with the person

- physical interference that is unconsented

- plaintiff must simply prove that the interference took place
- physical contact need only be “harmful” or “offensive”
  - does not require damage resultant (actionable per se)

- protects both physical & dignitary interests of the person

- needs to be direct; some direct link between plaintiff & defendant (though it need not be actual physical contact)

  - use of weapons still qualifies as battery; same with projectiles.

  ex. Shepherd case:  throwing a firecracker into a marketplace ~ passed on from merchant to merchant until it exploded.  Still found to be direct; these merchants were not truly interveners.  Defendant was liable.

- sometimes the circumstances drive the action (“the least touching in anger is a battery”)

- we are taken to consent to ordinary social contact (ex. shaking hands, tapping someone on the shoulder, jostling in a crowded area)

- battery can sometimes be a criminal assault

- measured against a reasonable sense of dignity, unless the plaintiff made it clear that they were not consenting and the defendant went ahead & did it anyway

- may also be a battery if you interfere with something the plaintiff was holding/carrying

- would also be a battery if you chase someone & they fall into a pit (need not actually push them)

- the aid of an involuntary third party (person or animal) does not stop a battery
- need not be conscious when battery occurs (for policy reasons).  Simply committing the tort is wrong.  Need not show any damage resulted, either.

Cook v. Lewis
- hunting case where plaintiff was shot by one of two negligent shooters

- Dealt with previously re: causation

- also a battery case.  Indicated that the shift in the onus of proof is very plaintiff-friendly.  Defendant must remove all fault ~ shows that he was both not intentional & not negligent.
Bettel v. Yim
- Defendant argued that breaking the plaintiff’s nose was an accident; unintended.

- two separate actions:  intended to shake him <that was a battery>, but didn’t intend to hit his nose <accident>

- Court didn’t agree ~ one continuous act
- So then D argues, this harm was unforeseeable
- Court finds that there are no limits to liability in battery as in negligence (Wagon Mound)

- no good reason to import it into intentional torts (policy reasons)

  - there is moral culpability here, not just careless (no reason to protect the defendant; we are unsympathetic)

  - like a Re Polemis view
- limited only to factual causation
- Court takes a chain-of-events approach (as in Re Polemis); one that was rejected in negligence law.

  - no sympathy for defendant when he undertakes an intentional act to harm or offend the plaintiff.  All sympathy with the plaintiff here.
NOTE:  you need not find intention at every link in the chain, only at the beginning (with the initial tort)

Battery vs. Negligence and Personal Injury

- Negligence has basically taken-over the realm of personal injury.  Battery is easier for the plaintiff to prove, but due to liability insurance, negligence is preferable.  Most defendants would not be worth suing in battery (no money).

- this has lead to most provinces enacting a compensation scheme for victims of criminal violence

  - doesn’t normally cover property damage

  - it is a no-fault system

  - however, you are still able to pursue a tort action (unlike under AutoPac, for example)

- however, battery has experienced a resurgence in cases of childhood physical & sexual abuse
  - famous Supreme Court case:  M. v. M. (incest)

  - also, many cases arise regarding residential schools & being abused by religious advisors

  - cases arising out of sports (players abused by coach; Maple Leaf Gardens incidents)

- in these types of cases, there is a backing organisation (deep pockets)

  - this is linked to theory of vicarious liability (we will deal with this later)

The Limitations Problem
- Major problem in childhood abuse litigation:  Limitations of Actions Act
  - normally a two-year time limit

- see s.14:  extension of limitation period may be granted

- note MB’s ultimate limitation ~ 30 years (s.14(4))

- however, the limitation period will never start running until victim turns 18
Concept of Discoverability:  perhaps it is not the actual activity which starts the limitation period running, but only when the victim realises that the activity was tortious AND that it caused their damage.
- in M. v. M., concept of discoverability was used & decided that the limitation period only starts to run once victim begins therapy ~ realises the tortious act is to blame.

- BC has no ultimate limitation on acts of sexual abuse that people suffered as children

- many other evidentiary problems aside from limitations problem also arise in cases of this sort

So, why do we have a statute of limitations anyway?

  1.  Brings ‘closure’ or ‘repose’ to defendant


- to the defendant/alleged wrongdoer’s advantage/benefit

  2.  Realises the practical evidentiary problem

  3.  Incentive for plaintiffs to get a move on.

Counter-argument:  sometimes these Acts stand in the way of justice.



Assault
- defendant does a wrong to the plaintiff’s sense of well-being

- a ‘peace of mind’ tort

- defendant causes a fear of immediate battery
  - a reasonable apprehension of immediate battery
- meant to be, essentially, a defence (“self-defence”)

  - why else would the law protect such an intangible interest?

  - this is why it is so narrowly defined (don’t want it to be a license to kill)

Stephens v. Myers (1830)

- it was thought that a defendant must be able to carry out his threat/battery
- seems to have been questioned in this case, to aid this plaintiff

- focused more on intent, rather than ability
- note the damages:  1 shilling

- remember, though, the possibility of punitive damages in these sorts of cases

Assault as a Defence

- Note that reacting to an assault is a complete defence to battery.

- rare to have cases like Stephens v. Myers where they are suing on the tort of assault itself

- normally employed by defendants
- just have to be sure you haven’t over-reacted
- assault’s role as a defence must justify its disparity from the law on negligent infliction of nervous shock

The Tort of Assault in a Nutshell
- note that future threats cannot qualify as an assault
- must have the means at hand
- must be reasonable
- need not actually be frightened (can sue for assault even if you are brave or if the threatened conduct would only be offensive, not harmful)

- plaintiff must apprehend the danger ~ must be conscious (unlike in battery)

Conditional Threats

Tuberville v. Savage (1699)

- plaintiff suing the defendant for battery

  - struck by sword & lost an eye

- defendant claimed that he was assaulted & reacted accordingly

- jury didn’t accept the defence

- this verdict has later been thought to warrant the statement that conditional threats do not constitute an assault (‘If it were not assize time, I would not take that from you.’)

- subsequent law has modified this proposition.  Person need not be put in a position where they must buy their safety (ex. “Your money or your life.”)

See text:  Whittaker case:  husband says to wife, “If you take me to court, I will kill you.”

- husband’s argument that it was only a conditional threat, based on Tuberville, did not fly

- husband was liable

- The true test:  in the circumstances, would the reasonable person apprehend an immediate threat?
Mere Words

Another old notion:  mere words could not constitute an assault (“Sticks & stones may break my bones but names will never hurt me.”).  Needed some threatening action.
- this has been modified over the years:  all contextual; look at the circumstances.

ex. stranger standing in your home

ex. menacing phone calls where caller doesn’t say anything

Assault & Provocation

- How does this all fit with provocation?

- provocation is no defence
  - not all threats are assaults (cannot always react with a battery & have a complete defence)

  - may only go to a reduction in punitive damages
ex. road rage:  provoking, but not necessarily an assault

- system does not want to endorse these types of violent reactions
Bouton v. Allstate Insurance Co. (1986)

- it was Hallowe’en & a 15-year-old boy was dressed in combat gear & carrying a plastic submachine gun.

- Bouton was scared ~ got his .357 Magnum & shot the boy.

- convicted of second-degree murder

- now sues boy’s insurance company for assault or negligence

- loses:  unreasonable fear; he over-reacted
- Our Hypothetical Negligence Analysis:

  Anns:
1.  Special relationship of proximity?  Nope.




2.  Policy reasons?  It was Hallowe’en.

  - no duty existed here

  - difficult to determine the standard

  - limited by remoteness, too



False Imprisonment
a.k.a. false arrest; notion of detention

- value or interest protected:  personal liberty/mobility in the physical sense
Bird v. Jones
- plaintiff fails on a false imprisonment claim
Important Holdings:

  1.  Court finds that false imprisonment requires TOTAL restraint of liberty

- this need not be a physical boundary nor threatening/menacing

- the sense that you are totally restrained is good enough (psychological notion of imprisonment is enough)


- dissenting judge felt that mere obstruction was all that was needed

  2.  Also, if there was a reasonable means of escape, you are no longer imprisoned.

- depends totally on the circumstances

  3.  False imprisonment does not require a specific duration or some minimum time period
Do You Need to be Conscious?
- is it like battery or assault?

ex. baby is kidnapped ~ why should they not have an action?

- still disputed in the law
- Motive is irrelevant, though legal authority provides a defence
- Other types of false imprisonment cases:  taking something that belongs to someone (ex. their purse) and holding on to it, making them stay.
Current Uses of the Tort

- Current usage of the tort:  stores holding suspected shoplifters
  - if they are not guilty, you could face high punitive damages.

- be sure that they are guilty

- be as discreet as you can ~ reduce embarrassment = reduce damages

- Other possibilities:  holding a prisoner longer than allowed.

Withdrawal of Consent

Detention may be continuing:  may consent at the beginning, but if you withdraw your consent, false imprisonment arises.
- See Noguchi v. Nakamura:  consented to go to the store & that’s all.  Express limitation on her consent.  Going beyond it constituted false imprisonment.
- can be tricky in certain circumstances (i.e. on an airplane, roller coaster).  

  - Defendant needs a chance to react.

  - cannot be capricious
Consent as a Defence

- Note that consent is a defence to all the foregoing intentional torts
- contrast with negligence action for ‘informed consent’

- consent is a much more blunt instrument in intentional torts



Malicious Prosecution
- hard to make-out; heavy onus on the plaintiff
- must meet all 5 requirements

- meant to protect people who are wrongfully put through the justice system
- not actionable per se as it arose out of an action on the case ~ requires proof of damage
- individual’s interest conflicts with the public interest
  - community encourages prosecutions to promote public safety

  - individual wants to avoid being put through the system wrongfully

- requires malice, not just negligence
  - now we are looking at motive:  subjective feelings of the prosecutor

- want to protect fearless prosecution.  Only liable in tort when it is done out of malice.

- it used to be that prosecutors had total immunity; in Nelles case, SCC removed this immunity (though Ms. Nelles did not win)

Roberts v. Buster’s Auto Towing Service Ltd.
- illustrative of both the tort of false imprisonment & malicious prosecution
- note that the two are mutually exclusive
- he was put through the criminal justice system

  - goes to the indirect nature of the tort

  - some judicial figure comes between the plaintiff & defendant

Five Requirements (plaintiff must prove):

  1.  Defendant initiated the proceedings against the plaintiff; 


- Basically limited to the criminal justice system
  2.  Good Outcome (not prosecuted; charges stayed; acquitted)


- the proceedings terminated in the plaintiff’s favour

  3.  Plaintiff has no good reason

- no reasonable or probable grounds


- need to disprove an honest belief (subjective) & some rational basis (objective)

  4.  Done out of malice/ill-will or for some improper purpose

- here they want to deflect blame from themselves & get the cost of repair out of him instead of them

  5.  Damage resultant.  (This is the easy one)


- plaintiff was harmed

- can be intangible (damages your reputation)


- can be physical (loss of liberty)


- can be financial (cost of your defence)

- two fairly strong policy objectives conflict here

Defendant need only lay an information or swear out a complaint, as they are not the prosecutors per se.

- can also arise if you give wrong information to police & they proceed on it.  Need only set the wheels in motion.


Intentional Infliction of Nervous Shock
Wilkinson v. Downton (1897)

- defendant lies to plaintiff ~ says her husband has been badly injured some time away.  She sues for nervous shock.

  - no action in negligence:  see Coultas (at that time)

- How does the court define this new tort?

  - must be of ‘ordinary phlegm’ (a limiting factor)


- one exception:  however, where defendant knows of plaintiff’s particular or peculiar condition, that can still be tortious.
  - based on intention (actual or imputed)

 
- not negligence!


- distinguishes Coultas on this basis


- in this case, the court imputes this intention
  - must be calculated to produce this type of reaction in a person of normal phlegm (see p.506)


- calculated = likely to; probable
  - not limited by remoteness; doesn’t matter if it caused more harm than expected.

  - must prove causation, too (ALWAYS)

  - damage is required ~ nervous shock

- simply being upset or embarrassed won’t do


- same definition of nervous shock as in negligence cases
- there was another tort going on here:  fraud/deceit
  - triggered by reliance (ex. taking the train to the husband’s location)

  - can be pure financial loss

  - nervous shock cannot be caused by fraud/deceit ~ he didn’t ask her to get sick

- generally speaking, it is better for plaintiffs if they can rely on some intentional tort instead of negligence.
- summarised at p.513

Clark v. Canada (1994)

- major difference:  not just a single event, but a series of bad behaviours which caused nervous shock
  - extends Wilkinson v. Downton one step further
- she has the ‘right’ kind of damage (depression; medical condition)

- need actual or imputed intention

  - likely to cause the harm

- one other difference:  not just one person, but a whole group of people (both co-workers & superiors)

  - not trying to prove conspiracy (that they all acted together)

  - co-workers:  commission;  superiors = omission

- case of vicarious liability ~ the government must pay

*See p.513 for a good summary

- note that Linden goes so far as to say the relationship between defendant & plaintiff may be enough to make conduct “outrageous”
- there is some problem with causation that the court does not address

  - joint & several liability
  - taken together, the acts constitute a tort.  How can each person be liable?  Would not pass the ‘but for’ test.
Samms v. Eccles (1961, Utah)

- American courts do not require actual nervous shock, only emotional distress
  - fear, anxiety, annoyance, etc…(a lesser thing than nervous shock)

- behaviour must be outrageous or extreme
- repetitious behaviour here; distressing, insulting, indecent & obscene.

  - he was obsessed

- Court wants to protect this plaintiff

- trying to make a distinction between cases where “there is no harm in asking” and these outrageous scenarios

  - note that such outrageous behaviour can arise out of particular relationships (i.e. relationships of authority)

- See p.518 for this court’s summary of the tort.

Major fear here:  floodgates.

- this is why Canadian courts will not lower the requirement of nervous shock.

Wilkinson v. Downton is also argued in cases of racism & racial slurs.

- the law is trying to be flexible



Privacy
- another example of the law attempting to be flexible

- privacy never used to be protected by the law per se
  - had to look to other torts for protection/relief

- Manitoba is among a few provinces that have created a statutory tort, as have BC, SK & NFLD.  Québec’s code also protects privacy.  The others must fall back on the common law.

- Major Problem:  how do we define privacy?  How do privacy interests mesh with other rights in society?
- sometimes you can rely on defamation

Aubry v. Éditions Vice-Versa (1998)

- plaintiff photographed in a public place.  Photo published in a magazine.  She is clearly recognisable.  She sues & wins.

- claiming her right to anonymity/right to one’s own image
  - that’s why it’s important that she was recognisable & that it was published
  - in these circumstances, just taking the picture would not be enough
- it is a photograph with her as the principal subject.  Not merely incidental.  See p.525

- Limitations of Liability:

  - if incidental, it would infringe freedom of expression too much.

  - also, if they are part of a group ~ no liability

  - as well, if you are a public figure (politicians, celebrities) you have a diminished right to privacy ~ public’s right to know

- also includes those in the media spotlight (ex. criminals)

  - needs to be unreasonable or unjustifiable intrusion.  Countervailing public interest here.

  - interference needs to be unlawful

  - also requires that damage be proven (not actionable per se)

- this is where the Supreme Court parts ways

  - all she suffered here was embarrassment, discomfort.

  - cannot show a lowering of estimation

  - pure emotional distress (not even nervous shock, financial loss, let alone physical harm)

  - could make a claim for the financial loss defendant has avoided (in this case, model fees.  Not claimed here, though)

- dissenters find that damage was not proven.  Would not allow her to recover damages.

- a balancing of privacy interests vs. freedom of expression & the public’s right to know.
Privacy Act
- statutory tort created

- actionable per se (no damage required)
- needs to be a substantial & unreasonable invasion without claim of right (no mention of wilfulness ~ could include negligence)

- Act gives examples instead of an exhaustive definition (see s.3)

- all of this can be waived by consent
- extensive remedies available (see s.4)

- a number of defences are also outlined (see s.5)

- note that publication is not necessary under the Act
- left room for expansion of the common law; not exclusionary (see s.6)

Note that Milton v. Savinkoff is likely wrong.

Discussed UK case of steamy e-mails of lawyer & his girlfriend being disseminated over the InterNet.



Stalking & Harassment
- perhaps common law development too narrowly.  Legislature stepped-in:  Domestic Violence & Stalking Prevention, Protection & Compensation Act (1998)
- Definition:  s.2(2)

  - intentional or reckless
  - repetitious
  - focuses on conduct/actions
  - victim’s reaction must be reasonable
  - meant to protect safety (a physical element)
- Examples (not exclusive):  s.2(3)

- creates a statutory tort that is actionable per se
- would probably cover Samms v. Eccles
- may not cover cases of women stalking men ~ they probably don’t fear for their safety.  Maybe try the Privacy Act.
{Note that the following two cases take place at work}

Allen v. CFPL Broadcasting (1995)

- plaintiff is alleging that there is a separate tort of sexual harassment.

- Court does not have a very inclusive attitude here

  - feels that it is covered by the Canadian Human Rights Code
  - no common law tort here
  - follows Bhadauria:  human rights legislation occupies the field
- plaintiff is out of luck here.  No cause of action outside the Human Rights Code
- How do we recognise a pre-emptive statute?

  - comprehensive

  - good, complete process (with ability to appeal)

  - a remedy for the complainant exists

  - may say that it is pre-emptive (though it does not have to)

- coupled with precedent, they just wouldn’t find for the plaintiff here.

- Compare Allen & Clark
  - why wasn’t this argument trotted-out against Ms. Clark?


- perhaps because she was suing under a recognised tort (intentional infliction of nervous shock)

- maybe Allen only covers workplace incidents…not sure how to construe it
Compare again with Lajoie v. Kelly
- holds that Manitoba Code was not exhaustive/pre-emptive.
- only another option

- opposite holding to Allen
- seems to create a common law tort
- What are its elements?

  - need not be outrageous (as in Wilkinson v. Downton)


- maybe it need not be outrageous because it happens in the workplace

  - need it occur in the workplace?
  - seems to be actionable per se ~ need not prove damage

- note that you would not get double recovery ~ each take into account the relief granted by the other (i.e. the Code/HRC & the courts)

- sometimes the plaintiff will turn to common law when limited by statutory time periods


Defences to Intentional Interferences with the Person
1.  Consent

  - presumption of consent (need not be proven by plaintiff);  must be rebutted by the defendant
  See Allan v. New Mount Sinai Hospital:


- unforeseeable reaction to a fairly common mishap with anaesthesia


- no action in negligence; not below standard; not foreseeable

- so, she sues for battery & wins

- where did the battery occur?  Inserting needle into LEFT arm


- SCOPE OF CONSENT:  note that consent has scope.  She consented to the operation, but not to anaesthetic in left arm.


- silence/inactivity is not consent.  Can be implied, but not readily.  See examples on p.563.


- REALITY OF CONSENT:  consent must be real.  Cannot be obtained by duress or fraud or while intoxicated.


- also note that it can be revoked, subject to interests of safety.

  ex. in the middle of an appendectomy, surgeon discovers some other disease.  Cannot operate until consent is gained.

  - cannot proceed in the face of an express lack of consent.


ex. Jehovah’s Witnesses & life-saving blood transfusions

  - where a power imbalance exists, consent is probably not real.

See Norberg v. Wynrib
Consent by Minors (Capacity)
  - totally subjective
  - See C. v. Wren:  pregnant teen & consent to abortion

- what role does parental consent play?


- it is a question of the abilities of the child


- as the child matures, parental rights fade away


- the ‘mature infant’ concept ~ a SUBJECTIVE analysis

  - a changing picture, over time


TEST:  “Is child of sufficient intelligence to make this decision?”

Factors:  Whether child is ‘emancipated’


- do they live on their own?



- do they support themselves?

  - however, at times the state can override parental wishes/rights.  Not paramount; can be displaced.

  ex. Child & Welfare Services can intervene in cases of Jehovah’s Witnesses and blood transfusions or where child has been neglected.

Mental Incapacity
  - even though person is an adult, he is unable to truly give or withhold consent
  - law recognises proxies, who may consent for the person (usually a close relative)

  - as well, some provinces provide for ‘living wills’ (future health care directives)

- give or withhold your consent now as to future acts

Consent in Sports:  Two Different Approaches
Manitoba Approach:

Temple v. Hallem (1989)

- what is the defence?  Essentially, volenti
  - based on something like a contractual agreement between the parties to do this activity.  Must waive physical & legal rights
  - may have signed a waiver, or it may be less formal.

- volenti is more useful in re: sports, where the risks are well-known up-front.
  - here, the agreement is unspoken ~ you promise other players to forgive their carelessness

- how does this apply to intentional acts?

  Manitoba law:  these ‘contacts’ will be batteries, so long as you can show:


1.  That they have broken the rules AND


2.  That it was intentional.
- in Temple, the plaintiff could show #2, but not #1, thus no liability.
- very defendant-friendly
BC Approach:

- a competing approach is taken by the BCCA:  more like a negligence analysis
- what risks has the plaintiff undertaken?

- what would the prudent player have done?

- rule-breaking is just another factor; doesn’t decide anything.

- focuses more on the intentional aspect of the tort.

- much more pro-plaintiff
Intentional/Mutual Fights

- you can consent to a fight (normally imputed, by your involvement).  

- But what are the rules?
  - cannot use weapons, introduce weapons into a fist-fight

  - where fight is basically over & you use excessive violence, you will be liable.

- court is trying to figure out the scope & reality of your consent.

2.  Self-Defence (text p.245)

  - a person is permitted to use reasonable force to repel actual violence (a battery) or a threat of immediate violence (an assault)
3.  Defence of a Third Person (text pp.245-6)

  - the fact that this defence has been recognised is not surprising given the general attitude to, and approval of, rescuers.  The factors taken into account in determining the reasonableness of the force mirror those considered in determining self-defence.

4.  Defence of Property (text p.246)

  - In some circumstances, the possessor of land may use physical force to protect his property from unlawful entry (trespass) by another.  When the unlawful entry is peaceable, the possessor must first request the trespasser to leave the premises.  If the trespasser refuses to leave, reasonable force may be used to eject him from the property.  The possessor is not required to make a preliminary request that the trespasser leave where the entry is forcible or is such as to create a fear of immediate violence.  Force may only be used to remove the intruder.
  - Under no circumstances may a possessor use deadly force or deliberately cause serious injury to a trespasser who will not leave the property
5.  Discipline

  - certain people have the authority to discipline children
  - See s.43 of the Criminal Code:  schoolteachers, parents or custodians

- by way of correction:  purpose


- use of force:  just the laying on of hands?  imprisonment?  psychological?


- needs to be reasonable
  - both objective & subjective factors taken into account:


- the victim, his problems, his age


- what is the offence?


- effect of punishment on this child/what’s the point?


- degree of gravity/severity


- circumstances


- injuries sustained

  - Court’s sympathy is with the child.

  - in some jurisdictions, the common law has abolished this defence altogether.  See Rodriguez v. Johnson (NY case):  bus driver who slaps 7-year-old passenger.  Defence not recognised there anymore.

  - a very narrow defence in Canada, however, it precludes plaintiff’s claim of non-consent.

6.  Necessity (text p.248)

  ex. restraining mental patients who are a danger to themselves or others

  - The defences of self-defence and defence of a third party are also loosely related to the concept of necessity but in those situations the plaintiff is also a wrongdoer.
7.  Legal Authority (text p.248)

  - used primarily to protect officials from liability in battery & false imprisonment actions.  One issue that arises frequently is the authority of private citizens and police officers to make arrests without warrants.

8.  Partial Defences (text p.249)

  a.  Provocation (p.249)


- conduct closely related in time to the tortfeasor’s act, which would cause a reasonable person to lose his self-control and act out of anger and frustration.
 
- if provocation were a complete defence, it would tend to promote violence.  There would be no incentive to exercise self-control.


- Canadian courts are in agreement that there should be some reduction in damages where the plaintiff is partially to blame for the violence.


- in MB in the 1970s, the courts felt provocative conduct justified withholding aggravated & punitive damages but did not justify any reduction in compensatory damages


- more recently in other provinces, provocation has been treated similarly to contributory negligence, allowing for a reduction in compensatory damages.
  b.  Contributory Negligence (p.250)


- wherever the plaintiff has failed to take reasonable steps for her own safety

- some legislation, however, allows apportionment only on the basis of the “negligence” of each party, which makes its extension to the intentional torts problematic.

9.  Inoperative Defences (text p.251)

  a.  Mistake

- mistake is not a defence to the intentional interference with the person

- this is clearly good policy.  It provides a powerful incentive to exercise great caution before intentionally interfering with another person.

  b.  Duress

- proof that the defendant was coerced or forced by others to interfere intentionally with the person of the plaintiff is not a defence.

- This may seem harsh but any other rule would tend to promote violence by providing protection to those who bend to the will of a third party & injure the plaintiff.

Victim’s Rights Act, 1998
- compensation for victims of criminal violence
  - cannot sue ~ perpetrator has no money

  - tort system is inadequate

- funded by taxpayers; a compensation scheme.

  - parallel to the tort system; does not preclude a tort action (not exclusive)

  - but you cannot get double recovery
- sort-of a no-fault system

- Who qualifies?  What’s covered?  How much do you get/how is your award calculated?  How do you go about this?  What are the limitations?

  - essentially covers personal injury, not financial loss
  - does cover dependents of deceased victims
  - can get some lost wages amounts

  - look to Workers Comp. & their expertise in this area

  - may not get the victim more money, but gets more money to more people overall.



Trespass to Land
Requirements:

  1.  Must be direct
  ex. crossing boundaries


- indirect entrances onto someone’s land do not count

- however, throwing an object onto someone’s land is a trespass


  - projectiles count, so long as it is directly from defendant to plaintiff.


- can be of a continuing nature or just once

- if continuing, every day is a new tort (defeats limitations problem)

  2.  Protects the interests of possession in the land

- not ownership or title


- protects possessory interest

- Who are proper plaintiffs?


  - includes owners, tenants


  - does not include licensees
  3.  Needs to be intentional (imputed, actual, transferable)


- sometimes negligent interferences will count

  4.  Totally physical.


- would not cover noise pollution or smog/bad smells ~ look to nuisance instead

  5.  However, it does not require proof of damage.

- actionable per se

- didn’t want people to take remedy into their own hands

- Note:  Petty Trespasses Act ~ deterrence factor; intruder must pay a fine.

Harrison v. Carswell (1975, SCC)

- involved picketing at Polo Park re: labour dispute
- charged under Petty Trespasses Act & found guilty
- she is defending this charge

- very harsh dissent by Laskin, Spence & Beetz

  - old law is outdated, inapplicable

  - meant to protect privacy interests ~ inapplicable to shopping malls

- they are essentially public places


- want people to be there

  - let’s say that people have a PRIVILEGE (not a right) to be there

- can only be over-ridden by certain reasons (not the property owner’s whims)


- needs to be justified
  - dealt with in Human Rights Code, but only on certain grounds


ex. religion, gender, race, etc…

  - Laskin wants to reform the common law & bring it more in line with these Human Rights Codes.

  - permission to be there can be revoked & you become a trespasser, after you’ve been given a reasonable time to leave.  Otherwise, they can use reasonable force to eject you.
- The majority doesn’t want to get into this balancing act.

  - property rights prevail; you get to pick who’s there & who isn’t, aside from Human Rights Code requirements.  Need no justification to turn people away.
- in response to this decision, the Petty Trespasses Act was amended to allow the actions undertaken by Peters & Carswell (boycotting or picketing)
  - does not remove liability for actual damage to property


Trespass to Airspace
- Accursius’ maxim:  cuius est solum, eius est usque ad coelum et ad inferos (the owner of a piece of land owns everything above & below it to an indefinite extent)

- in 1800s, we discovered ballooning.  Decided it wasn’t a trespass at all.

  - at best, it was a nuisance (but nuisance is harder to prove)

- Latin maxim was overbroad
Didow v. Alberta Power Ltd. (1988)

- crossbar of 50-foot power pole intrudes into plaintiff’s airspace

- a permanent, artificial structure
  - this is a trespass.  Very protective of the plaintiff.

*Remember, trespass is actionable per se.  Nuisance requires proof of damage.
Remedies:

  - may get nominal damages, substantial damages, or an injunction.


- much more quickly available in trespass than in nuisance

*Note that trespass cannot be used for trees that overhang your property ~ not artificial!

Transient Intrusions
- low level ones may be trespasses, but high level ones are not.
  - low level:  ex. cranes (there is debate over this one)

  - high level:  ex. airplanes.  No trespass.

- debate over low level transient intrusions seems to hinge on plaintiff’s useful or realistic possession of his land.  What are the limits?

  - depends on the circumstances



Intentional Interference with Chattels (text pp.263-271)

- four nominate torts:

  1.  Trespass to chattels (p.263)


ex. intentional damage to a chattel in the physical control of the plaintiff

- oldest


- where the defendant directly and intentionally (or negligently) interferes with a chattel in the possession of the plaintiff.

- protects possession rather than ownership; indeed, a person in wrongful possession may bring an action in trespass against anyone except an owner with a right to immediate possession.


- meant to minimise violence

- mistake is no defence

- not sure if it is actionable per se or whether one needs to prove damage

- remedy:  damages; the measure of damages for a damaged chattel is the reduction in its market value or the cost of repairs where that is less.  The market value of the chattel is the appropriate measure for the taking or destruction of a chattel.

  2.  Detinue (p.264)


ex. where the defendant refuses to return the plaintiff’s chattel.

- available where a person with a right to the immediate possession of a chattel has requested its return from the defendant who has possession of the chattel or who had possession of it but lost it as a result of a wrongful act.

- a demand for the chattel by the plaintiff and a refusal by the defendant to return it are normally essential components of the tort


- remedies:  order to give up the chattel or pay for its value and damages for its detention.

- may be defeated by the defendant returning the chattel
  3.  Conversion (p.265)


ex. where the defendant has taken the plaintiff’s chattel.

- most recent


Three Central Elements:

  a.  Protects persons who are in possession of chattels or who have a right to their immediate possession.

  b.  Restricted to intentional interference and dealing with chattels.  Not available for the negligent damage or destruction of chattels.


  c.  So serious that defendant may be required to pay the full value of the chattel.


- this explains why orders for the return of the chattel are never made in conversion actions.  The defendant is treated as if he had bought the chattel and he can keep it.

- conversion can happen in a number of ways:


  - taking of chattels in the course of criminal activity


  - intentional destruction


  - unauthorised disposition


  - refusing to comply with a request to return a chattel to its rightful owner (also detinue)


- mistake is no defence.  Consequently, both an innocent seller of stolen goods and the innocent purchaser to whom they are transferred are both liable in conversion.


TEST:  whether or not the interference is sufficiently serious to warrant a forced sale of the chattel to the defendant.

- in terms of remedy, detinue is the tort of choice on a rising market & conversion is preferable on a falling market

  4.  The action on the case to protect an owner’s reversionary interest (p.268)


ex. applies to permanent damage to the plaintiff’s chattel which occurred when the chattel was in possession of someone else.

- all these other torts fail to protect the interest of an owner without either possession or a right to immediate possession.

- arises where the chattel has been destroyed or permanently damaged by the intentional or negligent act of the defendant.

Classic case:  Mears v. London & South Western Ry. Co.

The Recovery of Chattels (text p.269)

- only available under detinue; all the others are remedied in damages.  This deficiency in the common law has been overcome, to some degree, by the use of replevin and the self-help remedy of recaption of chattels
a.  Replevin (p.269)

  - not a tort!

  - a procedure that permits the speedy & effective recovery of a chattel subject to an ultimate judicial resolution of the dispute.  The general idea is to maintain the status quo ante until the matter is settled.
  - normally a plaintiff with a right to immediate possession must allege that the chattel was wrongfully taken, or wrongfully detained by the defendant.

b.  Recaption (p.270)

  - a person who has the right to the immediate possession of a chattel, which is stronger than the right of the person in possession, may, without legal process, physically take back the chattel.
Defences (text p.270)
- largely mirror the defences that are available to the other intentional torts

- most common:  consent; legal authorisation
- sometimes necessity may also be available

Distress Damage Feasant (p.271)
- a special self-help remedy that may justify a defendant’s refusal to deliver up a chattel to the person with a right to immediate possession to it.  An occupier of land may seize a chattel that is unlawfully on his land and has caused or is causing damage.
- the chattel must be on the land at the time of seizure, and there is no right of sale, merely a right to retain the chattel until the compensation is paid.



Intentional Interference with Economic Interests (text pp.271-293)

- main focus:  illegitimacy of combined coercion, competition by unlawful means and the deliberate interference with contractual rights.
- however, the role of tort law as a regulator of free market practices has diminished with the increase in legislative and administrative controls.

Two Categories:
  1.  Deceptive Market Practices (p.272)

  - you must not advance your business by lying

  - only deceit deals with lies that are directed at the plaintiff.  In the other torts the plaintiff is harmed by lies directed at third persons.


a.  Deceit (p.272)


- you must not lie about the nature or quality of the property or services that you offer to customers


- established whenever a person has made a fraudulent statement that intentionally causes another person to rely on it to her detriment (see Pasley v. Freeman)


- not sure if remoteness of damage applies, but the wider rule of direct consequences (like in Re Polemis) would seem more appropriate.


Four Essential Elements:


  i.  misrepresentation


- as to past or present fact



- as a general rule, there must be some positive statement or conduct; no liability for a failure to disclose


  ii.  fraud


- misrepresentation must be made fraudulently



- meaning of fraud (from Derry v. Peek):  requires proof of dishonesty.  It is satisfied by proof either that the defendant knew that the statement was untrue or that the defendant made the statement recklessly, not knowing if the statement was true or false, and therefore, without a belief in its truth.


  iii.  reliance


- the defendant must intend that the plaintiff rely on the fraudulent misrepresentation and the plaintiff must in fact rely on it.



- addresses the problem of potentially indeterminate liability in deceit


  iv.  damage


- plaintiff must prove actual damage caused by reliance on the fraudulent misrepresentation



- damages put the plaintiff in the position he would have been in if the misrepresentation had not been made


b.  Injurious Falsehood (p.274)


- you must not lie disparagingly about the business or trade of others


- grew out of slander of title (where defendant makes false statements that a person does not own his land) and slander of goods (false statements in respect of both the ownership and the quality of the plaintiff’s goods) to become a more general protection against certain false statements that injury another in his trade or business.


- justification is a defence; a defendant may make disparaging statements about a competitor’s products which are true, regardless of motive.


Essential Elements:


  i.  a false statement about the plaintiff’s business/trade/property

  ii.  publication of that statement to a third person

  iii.  malice (though recklessness may suffice ~ p.275)


  iv.  actual pecuniary loss

c.  Passing-off (good case:  Ciba-Geigy Canada Ltd. v. Apotex Inc.) (p.276)


- you must not lie that the goods or services that you are selling are those of another


- protects the goodwill of the plaintiff’s business from misrepresentations made by the defendant that his goods or services are those of the plaintiff


- classic case:  a trader who uses the plaintiff’s name, mark or other trade insignia to mislead customers that his goods are those of the plaintiff (a.k.a. “source misrepresentation”)


- a misrepresentation causing damage to the plaintiff’s goodwill


Three Traditional Components:


  i.  existence of goodwill in the plaintiff


- goodwill = the power to attract customers and to retain the loyalty of existing customers


  ii.  a misrepresentation made to the public


- either to deceive or merely to confuse



- must be material, in the sense that it led customers to make purchases that they would not otherwise have made


  iii.  actual or threatened damage caused by the diversion of customers or injury to the plaintiff’s reputation

d.  Misappropriation of Personality (p.279)


- you must not lie that your goods or services are endorsed or used by an identified person


- protects the right of a person to control the use of her name & likeness for commercial purposes (basically, endorsements)


- both damages & injunctive relief are available remedies


- Manitoba has made this tort statutory, in the Privacy Act; does not survive the death of the person and is actionable without proof of damage.

  2.  Improper Market Practices (p.280) (Initial case:  Allen v. Flood)


a.  conspiracy

- situations where two or more persons have entered into and acted upon an agreement to cause economic loss to another person


- defence:  justification (more likely in a case of simple conspiracy)


Two Branches:


  i.  conspiracy to damage the plaintiff by lawful means (simple conspiracy) (p.282)



- where two or more persons agree to use lawful means for the purpose of causing economic loss to the plaintiff.



- harsh competition, one on one, is acceptable but to act in concern to the detriment of a single person is often unfair.



- central element of liability:  proof that the defendants’ predominant purpose was to injure the plaintiff rather than to promote their own legitimate interests.


  ii.  conspiracy to damage the plaintiff by unlawful means (lead case:  Canada Cement Lafarge Ltd. v. British Columbia Lightweight Aggregate Ltd.) (p.284)



- where two or more persons agree to act unlawfully and either the predominant purpose of the activity is to harm the plaintiff OR the conduct is directed at the plaintiff and the defendants should have known that harm was likely to result.



- must show actual damage


b.  intimidation (lead case:  Rookes v. Barnard) (p.285)



- arises where the defendant either threatens to use unlawful means to coerce a third person to damage the plaintiff (three-party intimidation) or threatens unlawful acts that directly compel the plaintiff to act to his detriment (two-party intimidation).



- justification is a defence, though it is very limited


  i.  Three-Party Intimidation (p.285)



- an unconditional threat is not intimidation; nor is it intimidation if the subject of the threat withstands the pressure & refuses to act against the plaintiff


  Essential Elements (established in Rookes)



  coercion by threats of unlawful conduct



  an intention to injure the plaintiff


  damage

  ii.  Two-Party Intimidation (p.286)



- in three-party intimidation, the plaintiff is not the person who is threatened but the person who suffers the loss.  In two-party intimidation, the plaintiff is both the person who is threatened & the person who suffers the loss.



Essential Ingredients:



  coercion by threats of unlawful acts


  an intention to injure


  damage

c.  Inducement to Breach a Contract (p.286)


  - begun with the case of Lumley v. Gye


  - protects existing contractual rights


  Three Branches:



i.  Direct inducement to breach a contract (p.287)



- justification is a defence, though it has a narrow scope; the absence of malice or bad faith is not enough; the most pertinent factor is motive/objective; look also to the kind of contract in issue & the type of inducement used.



The Tort Requires:



    a direct inducement to breach the contract


    knowledge of the contractual link (though wilful blindness may substitute)


    intention to secure the breach of the contract (actual or constructive; possibly negligence may even suffice)



    damage (usually loss of the contractual bargain)


ii.  Indirect inducement to breach a contract (p.290)



- the indirect inducement is by independently illegal means and the breach of contract is a necessary consequence of the defendant’s illegal act. The other requirements are the same as above (knowledge of the contract, an intention to cause a breach of that contract and damage).



- although the means may be indirect, the aim and target of the conduct must always be to secure a breach of contract



- the key to the tort of indirect inducement is the requirement of conduct that is independently illegal; contrast with direct inducement, which is in itself an illegal act.



iii.  Interference with a contract by unlawful means without causing breach. (p.291)



- liability exists where a third party prevents or hinders one party from performing his contract, even though it be not a breach.  This may arise through a direct inducement to interfere with a contract or by an indirect inducement to interfere with the contract by illegal means.


d.  Intentional Interference with Economic Interests by Unlawful Means (p.292)


  - a general tort


  - probably includes any interference with trade, business, livelihood, and economic expectancies short of contract.


  Essential Elements:


i.  intention to injure the plaintiff


ii.  interference with the plaintiff’s economic interests by illegal means


iii.  economic loss caused thereby


iv.  an absence of justification.



Strict Liability
- very pro-plaintiff
  - however, judicial attitude toward it is hostile:  prefer a fault-based system

- however, a few pockets of strict liability still exist in the law today.

The Rule in Rylands v. Fletcher
- Note:  there are defences, but they are narrow.  Not absolute liability.

Question:  did you cause the event & did the plaintiff suffer?
In Rylands, the owner of the land was not negligent; his contractors were, when they built his reservoir.

  - it burst & flowed through old mine shafts onto the plaintiff’s land, destroying his business.

  - round about 1860.  Would have failed in negligence, against both owner of land & independent contractors (still at the mindset of privity ~ as in Winterbottom v. Wright).  No neighbour principle yet.  Law did not recognise the relationship between these parties as one of sufficient proximity.

  - as well, they could not have won in nuisance.  Only a one-shot deal.  At that time, nuisance required a pattern of activity.

  - major holding:  p.618, first paragraph:


“We think that the true rule of law is, that the person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape.  He can excuse himself by shewing that the escape was owing to the plaintiff’s default; or perhaps that the escape was the consequence of vis major, or the act of God;”


- land-based

- requires an escape
  - Limits:


- natural consequences

- showing escape was caused by plaintiff is a complete defence (kinda like contributory negligence)


  - not covered by Tortfeasors & Contributory Negligence Act in Manitoba


- escape cannot be caused by 3rd parties or act of God
 
- requires damage; not actionable per se
  - protects plaintiffs who are harmed by particular use of land by defendant
- Went to House of Lords:  Lord Cairns introduces another stopper to this tort:  non-natural use of the land.  

  - has become an absolute requirement for this tort

Read v. Lyons (H.L.)

  - narrowed the tort further
  - fundamental hostility to concept of strict liability; felt tort liability should be fault-based

  - plaintiff injured by shell explosion in a factory she was inspecting


- does not allege any negligence ~ probably couldn’t prove it

  - House of Lords says:


1.  Should be confined to property-based losses (not personal injury, which should be governed by negligence).

- However, in Canada, we have rejected this limitation.


2.  Focused on notion of escape.  Must proceed over a boundary line.

  - doesn’t need to escape their control, but escape for their place.

- not as strict in Canada.  We are more open to the notion.

- Contrast this with the American approach:  focuses on doing ultra-hazardous activities.  Escape from control is good enough.  Don’t get hung-up on the technical limitations.

  - a type of enterprise liability

  - in the US, strict liability is an umbrella tort.  Fairly expansive.

Problem with Requirement of Non-Natural Use

- simply didn’t want to hold defendant liable for acts of nature.  Had to bring it on to your land.

- Rickards v. Lothian changed this:

  Non-natural use requires:


1.  Special

2.  Not ordinary

3.  Increased danger

4.  Not to the general benefit of the community
- much more restrictive than Rylands intended to be

- illustrated by Mihalchuk v. Ratke
  - deemed non-natural to do aerial crop spraying
  - special/not ordinary ~ unusual for the time

  - increased danger of spreading

- another example:  landfill in residential area
  - also considered to be an unnatural use

- note that consent is also a defence

Review
- must involve a non-natural use of the land

- something dangerous has to escape the plaintiff’s control

- another limitation:  remoteness of damage
  Cambridge Waterworks:

  - involved a tannery ~ non-natural use of the land
  - was not obvious that the chemicals that escaped would cause damage at the time of the escape

  - chemicals were dropped in the factory, sank through the concrete & seeped into the water table, contaminating the water & causing damage to plaintiff.

  - defendant was not held liable because the damage done was not foreseeable at the time of the escape
- Rylands v. Fletcher has been abolished in Australia

- ideas are also present in nuisance & negligence



The Animal Liability Act
- strict liability in relation to animals and their escape
- contributory negligence applies


Vicarious Liability
- situation where a person is responsible for the tort of someone else because of the relationship they have with the tortfeasor
- liability is imposed largely for policy reasons

- wrongdoer is not excused
- usually visited upon employers, principals of agents, partners

- those generally held responsible are doing business for profits

  - if you are bringing about the harmful activity, you should be responsible for any bad outcomes
  - more able and likely to have liability insurance

  - costs of the problem can be spread out to the community at large by these people

- first step:  is the tortfeasor an employee or not?  Are they an independent contractor?

  - control test:  does the employer or user have control over what is done, when and where?  Is the method of payment through a contract or by salary?  Whose tools are being used?  etc…

- second step:  at the time the tort was done, was the servant acting in the course of their employment?
  - course of employment:  based on the idea that when the tort is committed, it may be an unauthorised mode of doing an authorised act
  - was what was being done an independent behaviour?
  - what about intentional conduct?  How is it a mode of what you are supposed to do?

P.A.B. v. Curry

- defendant was hired to work in a care home for children

- defendant did awful, unauthorised acts of abuse to plaintiff in the course of his employment

- hiring, training etc. are areas of primary responsibility for employers

- should they be responsible for defendant’s intentional wrongdoing?
- generally, policy will be considered:

  - what is the best way to get plaintiff meaningful compensation?

  - what is the best way to create deterrence?

- look at precedent, then policy

  - unlikely to find precedent

- different factors are considered in the policy analysis
  - creating an opportunity for the wrongdoing

  - where and when:  on premises, off premises, on location, off location, etc…

  - nature of the work
  - kind of relationship created between the employee and the plaintiff

  - vulnerability of the victim to the relationship

- conclusion here:  liability is visited on the employer even though they are a non-profit organisation
Jacobi v. Griffiths

- decided at the same time

- did not find vicarious liability
  - children were older (not as vulnerable), abuse took place off-site, nature of the relationship was not the same as in Curry
- dissent would have found vicarious liability

- some duties are delegable ~ liability will be found even if the duty has been contracted out to an independent contractor
  - usually when the behaviour is ultra-hazardous


Private Nuisance
- has been around for a long time

- action on the case:  must prove damage
- land to land:  how the defendant uses his land impacts unreasonably on the plaintiff’s enjoyment and use of their land
- liability:  what has defendant’s behaviour done to plaintiff?

- somewhat of a strict liability tort

  - doesn’t matter if defendant was acting reasonably ~ the point is in how their actions affect the plaintiff
- must balance competing interests ~ between defendant’s use and enjoyment of land and plaintiff’s use and enjoyment of land

- indirect interference (direct would reach into trespass)

- not negligent
- does not involve the escape of dangerous things
- can be physical or intangible
- interference could be continuous or in a pattern or just a single event (i.e. causing a flood or fire)

- two types of cases:

  1.  Physical damage done to plaintiff’s property ~ usually deemed unreasonable

  2.  Intangible damage related to enjoyment interest ~ more discretion is used

Halsey v. Esso Petroleum Co. Ltd.
- Defendant:  oil refinery

- Plaintiff:  lives nearby

- Defendant has been there for years, zoned properly, not breaking any laws, no negligence, use up-to-date equipment, yet they produce pollution
- Plaintiff lives nearby and is complaining of acid smuts, oily droplets, smell and noise

  - acid smuts & droplets = physical intrusions
  - smell & noise = comfort intrusions
- physical intrusions are usually unreasonable
  - acid smuts fall on laundry, curtains, paint, vehicles

  - doesn’t matter that it is damage to chattels ~ it’s all property

  - not as much certainty around the oily droplets

- comfort intrusions
  - may mean different things to different people

  - a number of factors must be examined


- what is tolerable in the neighbourhood?  


- Intensity of the interference?  


- duration?


- timing?


- utility of the defendant’s conduct?


- zoning?


- social utility?



- defendant’s attitude?

- remedy is usually an injunction to stop the annoying behaviour

- sensitivity of the plaintiff is also taken into account
  - are they ultra-sensitive?
  - where a plaintiff is complaining about a certain discomfort (i.e. allergy), they may not be able to recover

- court comes to the conclusion that the noise & smell were actionable
Nuisance continued…

- the quintessential neighbourhood tort
  - wouldn’t have the tort if we didn’t have neighbours

- physical intrusions = almost guaranteed to succeed, so long as it is beyond the de minimis range
- comfort intrusions = require much more balancing
  See MacGregor v. Penner:  hog farm case
  - alleging non-intrusive nuisance ~ visually offensive

- this has never been actionable nuisance ~ will not adjudicate aesthetics

- not entitled to a view, let alone a pretty one


- also have no right to air circulation or sunlight

- nothing is truly coming onto your property
  - minus a few exceptions, non-intrusive nuisance is not actionable
  ex. See Pugliese:  water drawn away from his property; house sinks & is damaged.


- physical damage; nuisance found.

  See Hunter v. Canary Wharf:  large building being built in London; interfered with tv reception in neighbouring residential areas.

  - held not to be nuisance; non-intrusive
  But see NorVideo (a Canadian case), where interference with tv reception was held to be actionable nuisance.
  - in Hunter, the interference was short-lived

  - in NorVideo, the interference was non-curable.  Likely a negligence argument kicking around in the background.

- note that the attraction of vermin (including flies) could be a nuisance, but causation could not be proved in Penner.

Hypothetical damages in Penner:

  - also note that you can get a sort of economic loss recovery ~ for loss of property value.  Also get damages for interference with enjoyment.

  - would not have given an injunction in Penner
- in Halsey, both damages & an injunction were ordered, but the injunction was suspended

- think back to Miller v. Jackson
  - it is no defence to come to the nuisance (authority:  Sturges v. Bridgman (1879))

  - things that may not have been nuisances can become nuisances over time
Defences
1.  The notion of prescription is a very old defence

  - 20 years of uninterrupted nuisance & plaintiff does nothing
  - like an easement
  - only protects THIS plaintiff
  - note that it must be a nuisance all that time; not just going on


- also needs to be uninterrupted
  - obviously, very hard to prove

2.  Statutory authority.

  - also hard to make out (see Ryan & Tock)

  - need a statute that authorised the defendant’s action

- Ryan = okay to build railway/tram


- Tock = okay to build storm sewer

  - in Tock, the drain became blocked & his basement was flooded

  - Ryan adopts Sopinka’s view in Tock:


a.  Need an authorising statute; some discretionary power

  - if it actually authorises nuisance, then that’s it

b.  Nuisance must be an inevitable result.

  - practically unavoidable

  - cost does not come into this


  ex. railways cause vibrations, noise ~ inevitable


  - in Ryan, the flangeway gap was too wide.  Could have been done differently.



- not inevitable

Who May Be the Plaintiff?

- nuisance is an interference with one’s proprietary interest
- owner in possession; tenant; owner out of possession where damage done to reversionary interest

See Canary Wharf:  some plaintiffs were tenants/owners.  Others were family members; live-ins.

  - this latter group could not sue.  Have no proprietary interest.  Strict view.

- Canadian lower courts have been slightly softer on these types of plaintiffs.  More liberal view.

  ex. Motherwell v. Motherwell:  Canadian case of owner’s spouse getting harassing phone calls from neighbour


- incoming


- not necessarily from their land


- interferes with enjoyment

  ex. Earlier English case of Khorasandjian:  trying to use nuisance to cover stalking.  Overruled in Canary Wharf.  Nuisance was only meant to cover land-to-land interferences with proprietary interests.
- Harassment & stalking have now been taken-up statutorily.
  - Motherwell and Khorasandjian pre-dated this evolution.

What if Defendant Did Not Start/Create the Nuisance?
- instead, created by previous owners; trespasser; natural occurrence.
- should the current owner still be responsible?
  1.  Did the defendant adopt the nuisance for his own use?

- maintained it; taken advantage of it


- if yes, then this is straight nuisance.
  2.  What if defendant is passive about it?  See Goldman v. Hargrave

- fire begun by natural occurrence (lightning strike); defendant let it burn itself out.  Weather conditions changed & the fire spread.


- Rylands v. Fletcher did not apply.  No allegations of negligence, either.

- is it the same as adoption (#1)?

  - looked to earlier English case of Sedleigh-Denfield


- that case dealt with a plugged drain caused by a trespasser


- created an affirmative duty to act.  Usual neighbour principle.

  - Goldman extended Sedleigh to natural occurrences.



- however, the standard is not that of negligence, but SUBJECTIVE.


- look to what this plaintiff could have done.  Look to their personal resources, costs, etc…
Note that damage caused by nuisance must be foreseeable.  Wagon Mound I applies.



Public Nuisance
- a.k.a. ‘common nuisance’ in Criminal Code
- two types:

  1.  Interference with a generally or commonly held right (held by the public in common)


ex. blocking a roadway; polluting a river

  2.  A whole pile of private nuisances.


- usually requires 10 or 12 instances


- saves individual plaintiffs from the expense of suing
- usually gets a public remedy:  a fine, an injunction
- where a private action arises out of a public nuisance:

  See Hickey:  commercial fisherman sues company for polluting the ocean.


- however, all he suffered was the same type of damage as suffered by the public at large

  - when you can sue:  if you suffer damage of a different kind (ex. property damage; personal injury)



Defamation (text pp.353-373)
- protects people’s reputations
- competing interest in free speech
- Any communication that would cause the plaintiff to lose respect or esteem in the eyes of others will likely be enough to establish the plaintiff’s prima facie case.
- the defendant carries the burden of proving some justification or privilege to legitimise his defamatory statement.

The Elements of Defamation:

  1.  A Defamatory Statement (p.356)


- one that reduces the esteem or respect in which the plaintiff is held by others in the community


- objective test; it is sufficient to prove that the statement would have the effect of lowering esteem or respect for the person in the minds of ‘right-thinking members of society’.


- it is no defence that it did not, in fact, lower the plaintiff in the public’s estimation

- strict liability; no defence that the defendant did not intend to defame the plaintiff or that reasonable care was taken to ascertain the statement’s truth.


- also no defence that the defendant was unaware of the defamatory meaning of the words or that he did not intend to refer to the plaintiff.

- includes any communication (extends beyond the oral and written word), though it does not normally include statements made in anger

- may lower the plaintiff in estimation of a segment of society, so long as it is a ‘respectable’ segment


  - thus, no action lies to protect antisocial or criminal repute


- ‘true innuendo’ = sounds okay on its face, but the words actually have a defamatory meaning in the context.  The proof of extrinsic facts translates the apparent innocent words into words with a clear defamatory content.

  2.  Reference to the Plaintiff (p.358)


- the plaintiff may be identified by name, description or context.


TEST:  whether a reasonable person acquainted with the plaintiff would believe that the words referred to him.
  3.  Publication (p.359)


- each time a defamatory statement is repeated, a new cause of action arises

- however, a distinction is drawn between the originators of the statement and the ‘innocent disseminators’ of the material


- these innocent disseminators will be able to avoid liability if they have no knowledge of any defamatory content in the material and no reason to suspect that the material contains defamatory statements, assuming they have exercised reasonable and practical steps to vet it.  Depends upon proof of fault.

Libel & Slander (p.360)
- libel (written) & slander (verbal)
- libel was always considered the more serious, and was thus actionable per se
- slander, however, required proof of damage
- however, Manitoba has abolished the distinctions between libel & slander; now all defamatory statements are actionable without proof of damage
Defences (p.361)
1.  Justification (p.362)

- proof that the statement was true is an absolute defence; however, a failure to substantiate a claim of justification may result in an increase in damages
2.  Privilege (p.362)

- attaches to certain occasions where it is in the public interest to speak candidly without the threat of potential liability for statements made

  a.  Absolute Privilege (p.363)

    - provides complete immunity, even where the statement is made with malice


i.e. Parliamentary privilege & judicial proceedings; high level executive communications, even among military or police; communications between spouses.

  b.  Qualified Privilege (p.364)

    - destroyed by malice and where defendant knows statements to be untrue, but protects bona fide & honest statements
    - the question is whether or not the interest in free speech out to be given priority over the interest in individual reputation.


- extends to a person who has been subjected to an attack on his reputation


- does not extend to the news media
3.  Fair Comment on a Matter of Public Interest (p.366)

- must be shown to be a comment of opinion, not a statement of fact
- must be based on a substratum of fact that is either communicated to the reader or is common knowledge.

- the comment must be on a matter of public interest
- the comment must be fair (i.e. honest)

- this defence is lost on proof of malice
4.  Consent
- a complete defence
5.  Apology & Retraction
- partial defences which operate to mitigate damages
- retraction is a statutory concept that applies only to newspapers & broadcasters
- of particular importance to the media
Remedies (p.368)

- award of damages; not restricted to the actual loss proved by the plaintiff.

- can be very high (see Hill v. Church of Scientology)

- far exceeds any award of non-pecuniary damages to catastrophically injured accident victims (capped at $260,000)

- injunctive relief may be available in exceptional circumstances

“But for”:  no one


would be liable


“Material Contribution”:  both jointly & severally liable





100ppm will cause a polluted pond.  





In this case, there are not 2 torts, just 1.





L is towing M’s vehicle to the dump.  M’s vehicle has no signal lights.  Plaintiff pulls out to pass just as L turns into the dump.  





L & M are joint tortfeasors.
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