- invitation to treat


- offer


- acceptance





Grant:


 Issue:  contract or invitations to treat?


 - use objective standard!





Gibson:


 - invitation to treat or offer to sell?


 - no contract





Harvey v. Facey:


 - invitations to treat


 - will you sell us BHP?  Send lowest cash price.


 - LCP 900l


 - Accept.


 - no contract!





Cdn Dyers:


 - offer vs. invitation to treat


 - there was a contract here





Carlill:


 - arguments:


 1.  Mere puffery


 2.  Extravagant


 3.  Made with 'all the world'


 4.  No communication of acceptance


 5.  Uncertain.


 6.  No consideration.


 - found a unilateral contract (promise for an act) here





Lefkowitz:


 - ad was offer & coming into store was acceptance


 - breach of unilateral contract





Dawood:


 - sales rack is invitation to treat; Ms. Dawood offers a price; cashier accepts it on behalf of store.





Sanchez-Lopez:


 - contract comes into being when he takes goods to the cashier


 - retailer liable for his injury





Bettison:


 - no offer


 - no contract





R. v. Clarke:


 - reward case


 - did not know of the offer


 Ratio:  there must be an awareness of the offer when the act is done in order for there to be a contract.


 - standard here, however, is totally subjective (Clarke himself rebuts the objective presumption)


 - normally the offeror waives the requirement of knowledge on the part of the acceptor





Remember:  a conditional acceptance is merely another counteroffer





St. John Tugboat:


 - silence is not acceptance, but acquiescent conduct might be


 - why was there a contract found here?


 1.  Knowledge on the part of the defendant that services continuing.


 2.  No Notification (re termination)


 3.  Would result in Unjust Enrichment.





Manco:


 - arguments based on St. John's Tug Boat (knowledge, no notification, unjust enrichment)


 - countered:


 1. No prior agreement


 2. No obligation or responsibility


 3. Fault on both sides


 4. No substantial benefit


 5. Never paid any of the invoices.


 - no contract here


 


Felthouse:


 - confused about 'agreed' price


 - John's response: silence


 - no contract here; cannot shift the onus to acceptor (Paul has no right to impose conditions on John).


 - contracts cannot be imposed upon you


 - when conduct is to be construed as acceptance, it must be unequivocal





Prescriptions:


 - offeror can tell you how you must accept


 - problem:  partial compliance.  Four Approaches:


 1. Strict compliance


 2. Functional approach (have offeror's concerns been met/eased?  Will offeror be unduly penalised if partial compliance is accepted?)


 3. Not sole method


 4. Waiver (waive right to strict compliance)





Manchester Diocesan:


 - invoked Not Sole Method of Compliance doctrine (actually mentioned #2, 3 & 4, plus showed strict compliance was not required)


 - near enough is good enough


 - this constituted acceptance; contract made





Jen-Den:


 - implied prescription & revocation vs. acceptance


 - introduction to concepts of agency law:


  - actual authority


  - ratification


  - ostensible authority


  - communication to agent means knowledge by principal


 - revocation not operative unless communicated to offeree


 - implied prescription that the only method of acceptance would be in writing





Long-Distance Contracts:


 1. Information


 2. Reception


 3. Expedition


 - conventionally, 'communication' is required (either #1 or 2)


 - where acceptance communicated by post or telegraph, expedition rule governs


 - generally it is the role of acceptor to ensure that acceptance is communicated; with Postal Rule, this risk is transferred to the offeror


 - remember:  these are only the 'default' rules; prescriptions can be made to avoid or supersede them.


 - telex = general rule (reception)


 - courier & messenger services = postal rule (see Weymouth)


 - faxes = general rule applies (see Joan Balcomb & Eastern Power cases)





Re Modern Fashions:


 - illustration of the general rule of communication of acceptance


 - telephone contract


 - made in Manitoba (that's where offeror was; that's where communication was received)





Brinkibon:


 - telex case; decided to apply the general rule of communication (here, communication probably means reception)





Henthorn:


 - revocation vs. acceptance


 Issue:  what is the extent of the postal rule's application?


 Theories:


  1.  Where use of post is foreseeable/common practice


  2.  Where such postal acceptance is expressly or impliedly authorised


 - court here prefers #1


 NOTE:  revocation can never be subject to the postal rule!!





Charlebois:


 - the offeror must specify/authorise/nominate the Post Office as the offeror's agent in order for the expedition rule to apply (like Theory #2 disfavoured in Henthorn)


 Query:  how does this nomination occur?


  Possibilities:


  1.  implied declaration (offeror first sends his offer via post)


  2.  Specific words in the offer specify that postal acceptance is okay (express declaration)


  3.  Circumstances (i.e. geography)





Holwell:


 - partial compliance with prescription


 - court decides that strict compliance was necessary here; no acceptance ~ no contract


 - postal rule does not apply because a prescription was used





Dickinson:


 - a firm offer (not an option) is revocable at will


 - informed by third party of revocation ~ did this constitute 'communication'?


 - YES


 - communication of revocation need not be direct, from offeror to offeree





NOTE:


 1. (Simple) offers:  revocable at will


 2. Firm offers:  revocable at will


 3. Options:  promise supported by consideration; not legally revocable





~ Should doctrine of revocation apply to unilateral contracts?





Petterson:


 - before he can hand over the money, Pattberg revokes


 HOLDING:  revocation can occur anytime before the act is completed


 - on its face, a strict application of the rule of revocation to unilateral contracts





Errington:


 - Denning feels that the offer must be kept open once performance has begun


 - Look at the unilateral contract as two separate agreements:


  1. Implied contract (implicit promise...really, an option):  promise no revocation.  Consideration = being & continue performance in a timely fashion.


  2.  Express (main) contract:  only completed once the act is fully performed.





Barrick:


 - offers lapse after reasonable time expires


 - factors for determining reasonable time:


  - type of commodity at issue


  - wording of the offer


  - conduct of the parties


  - when possession possible


  - usefulness of product (farmland not useful until spring)


  - ready buyers


  - hurried language





Manchester Diocesan:


 - first acceptance didn't comply fully with prescription.  Second acceptance came 134 days after offer initially made.


  - judge says:  near enough is good enough.  And if not, offer has not lapsed.  Second acceptance would have been okay.





Two Theories:


 1.  Withdrawal theory:  if not accepted in reasonable time, it is withdrawn by offeror (preferred by SCC in Barrick v. Clark)


 2.  Refusal Theory:  if not accepted in reasonable time, it is refused by offeree (adopted in Manchester Diocesan)





Once an offer is rejected, it terminates.  Cannot be accepted later.


 - a counter-offer can be seen, thus, as a rejection of the previous offer & a new proposal.


 - not to be confused with information-seeking/clarification/inquiries.  In these cases, the offer remains open & valid.





Livingston:


 1.  Offer to sell ~ $1800 & terms.


 2.  Send LCP.  Will give $1600 cash.


 3.  Cannot reduce price.


 4.  Accept at $1800 & terms.


 - here, court accepts #3 as a renewal of initial offer, not as a rejection





In re Cohen:


 1.  Offer for renewal.


 2. Would rather renew at current rent.


 3. I will call on you for further discussion.


 4.  Accept on terms of #1.


 - trial judge called #2 a request for clarification, not a counter offer.  Therefore, offer still stands & can be accepted at #4.


 - Court of Appeal sees #2 as a counter offer, but #3 as a renewal of the initial offer, which could then be accepted at #4.





Butler:


 - battle of the forms


 Options:


  1. Contract on seller's form.


  2.  Contract on buyer's form.


  3.  No contract.


  4.  Implied contract on neither form.


  5.  Contract from end conduct of the parties.


 - trial judge found a contract on the seller's form, due to Priority Clause it contained


 - Denning found a contract on buyer's form, since tear slip was returned & signed.  Disregarded accompanying letter.





Financings Ltd.:


 - hire-purchase agreement


 - Financings argues there was a contract, so Stimson must pay for damage to car.


 - Stimson's return of the car is the revocation of his offer to purchase


 - communication requirement is met, since Stanmore is ostensible agent of Financings


 - another possibility:  this is a conditional offer.  If the circumstances change, the offer automatically terminates.





Dawson:


 - classic case of unjust enrichment


 - this was a bilateral contract


 - contains conditions precedent to performance (i.e. that he could get leave; that a helicopter could be arranged)


 - anticipatory breach, because acts had not yet been performed


 - if they had been conditions precedent to formation, Dawson would have no remedy because no contract had been formed





Characteristics of a Unilateral Contract:


 1. Acceptance of the offer is the full completion of the act


 2. Communication of acceptance requirement is normally waived.


 3. The consideration is the complete performance of the act required.


 4. After act is performed, nothing more is required of the offeree.


 5. An offeree never makes any promises or further commitments.


 6. Offeror remains totally passive until the act is done.


 7. Offeree can never be in breach, because they are under no obligation


 8. The offer may be revoked (when?  Not too sure.  See Petterson & Errington.)


 9. The court's presumption is always toward a bilateral contract





Certainty:  two categories


  1.  Indefiniteness (terms of contract in doubt/dispute)


  2.  Incompleteness (leaves some terms in dispute.  Agreement to agree.)  Called 'open term agreements'.  Should court fill in the blanks?





Scammell:


 - what is meant by 'hire-purchase agreement'?


 - indefinite





Two Categories of Cases:


 1. Express stipulation that parties will agree in the future:


  Scammell, May & Butcher


 2. No express stipulation for future agreement; silence


  Hillas; Montana Mustard Seed





R. v. CAE:


 - argued indefiniteness ('best efforts')


 - court found it to mean 'leave no stone unturned'


 - contract stood





Nicolene


 - indefiniteness argued ('the usual conditions of acceptance will apply')


 - Denning held that this one indefinite phrase did not affect the important parts of the contract, so he severed those indefinite words & let the contract stand





Montana Mustard Seed:


 - distinguishes May & Butcher, where there was an express agreement to agree; where there is silence, as in this case, the court can import a reasonable price & let the contract stand





May & Butcher:


 - express agreement to agree


 - contract void for incompleteness





Foley:


 - agreement to agree yet contract found to be enforceable


 - construes the arbitration clause more broadly than in May & Butcher





Friesen:


 - included an agreement to agree clause


 - court followed May & Butcher & found contract invalid (followed Cdn case of McSorley v. Murphy)


 - why didn't it fit with Foley?  No arbitration clause; not relational but transactional.


 - court takes a hard line on agreements to agree in sales of real estate





Barker Bros.:


 - discuss 'machinery' (ex. arbitration clause) & 'formula' (set or standard criteria ex. reasonable price):


  1.  Agreement with a formula but no machinery.


  - court will likely uphold such an agreement


  2.  Agreement has a formula & machinery


  - best way of guaranteeing a contract will stand


  3.  No formula, no machinery (as in Friesen)


  - simply an agreement to agree


  4.  No formula, but machinery (as in Barker Bros)


  - would it be impossible for the arbitrator to deal with?  If not, then the contract should be enforced.





Sudbrook:


 - there is machinery & a standard


 - decide that vendors waived their rights to machinery, since the intent, machinery & standard are so clear (court will bend over backward to enforce this)





Re Empress Towers:


 - two standards:  objective (market value) & subjective (as mutually agreed by the parties)


 - judge imports an implied obligation to negotiate in good faith towards a renewal of lease


 Explanation:


  1.  Do not withhold agreement unreasonably.


  2.  Do not lease to a third party for what the current lessee is willing to pay.





Manpar:


 - similar renewal agreement, but with no standard


 - Empress Towers was distinguished on its facts


 - will be given a fairly narrow reading





Courtney Ltd.:


 - Denning thinks that if you can't agree to agree, then you can't agree to negotiate, either!


 - too indefinite





Walford v. Miles:


 - tentative agreement 'subject to contract'


 - in UK, that means 'no contract'


 - vendor promises not to negotiate with third parties, while purchasers secured a letter of comfort from their bank.


 - is this collateral agreement enforceable?


 - is it a lock-in or a lock-out agreement?  Lock-outs are okay, but lock-ins are bad.


 - this particular lock-out agreement is flawed because it did not specify a time period


 - basing a lock-out agreement on reasonable time is basically like enforcing a lock-in agreement, forcing the parties to negotiate





Commertec:


 - narrow reading of Empress Towers:


  1.  There was an existing contract


  2.  A standard was provided (market rent)


 - will enforce an agreement where one or more elements need to be decided, but not whole agreements that need to be negotiated


 - what about the twilight zone of 'tentative agreement'?  Cannot argue that there is a duty to negotiate, only show that there was contract.





Conditional contracts (a.k.a. contingent contracts) are easy to recognise.  Will say something like 'subject to...'


- Two Categories:


  1.  Subject to Contract (usually involves only two contracting parties)


  - anticipate a formal contract later


  - problem:  one party withdraws between initial agreement & formal contract


  - in UK, subject to contract means no contract (it is a condition precedent to formation)


  - Canadian courts have a variety of interpretations for these words:


  a.  condition precedent to formation


  b.  condition precedent to performance of some/all obligations of contract.


  c.  Nothing depends on the written document.  Contract is binding as of their initial agreement.  Writing it down is just a formality.


  2.  Conditional Contracts (usually depend on 3rd parties)


- Masters v. Cameron is an example of (a)


- so is Megill v. Woo


- in Wiebe v. Bobsien, we are told that of the two (conditions precedent to formation & conditions precedent to performance), CPF usually depend on 'whim & fancy' of the parties, whereas CPP usually depend on some third party.


  - In Wiebe, the plaintiff wins.  This was a condition precedent to performance that was not too indefinite or incomplete.


 - in Pietrobon v. McIntyre, the court finds that it (securing financing) is a condition precedent to performance, but that it is void for uncertainty.


 - In Griffin v. Martens, the court finds a similar condition (satisfactory financing) is sufficiently certain.  Contract upheld.


- Barnett v. Harrison is a case where condition depends upon a third party.


  - purchaser tries to waive this condition, as it is to his benefit


  - majority holds that such a condition cannot be waived, unless such a right is expressly written into an agreement


  - Question:  are you waiving a benefit or your own default?


  - Laskin, in dissent, would have allowed waiver in this case, as it was a condition to the purchaser's benefit.


NOTE:  a CPF can never be waived unilaterally; that would be imposing a contract on another party.





Balfour:


 - social arrangement


 - not enforceable by the courts





Merritt:


 - distinguishes Balfour; much more definite here.  Facts are very different.


 - agreement upheld.





Jones v. Padavatton:


 - majority finds that mother should not be bound





Fobasco:


 - arrangement between friends for Blue Jays tickets


 - no contract here; defendant keeps the tickets





In commercial relationships, the presumption is that the parties intended to contract.  Opposite of the presumption in social relationships.


- this presumption can be rebutted by conditions precedent to formation, or 'honour clauses' which state that a contract is NOT being formed (make it clear that the parties do not wish to contract)





Edwards v. Skyways:


 - airline argued that 'ex gratia' should be construed as an 'honour clause'; there was no contract here


 - court doesn't agree; valid contract formed & enforceable.





BSC v. CBE:


 - letter of intent


 - BSC wins in restitution





TEST for Consideration:


  1. Identify the promisor (identify the promise you are trying to enforce & the person who made it).


  2.  What did this person request as a price/payment for the promise?


  Two Parts:


  a.  request


  b.  price


 - consideration, in a bilateral contract, is a promise for some act or delivery of something of economic value


 - consideration is the promise here


 - in unilateral contracts, the act is the acceptance, performance & consideration.


 - past consideration is no consideration





Pau On:


 - when past consideration is okay:


  1.  Act was done on request of promisor.


  2.  Parties must have understood that it was to be paid for (not a gift) AND


  3.  Payment or benefit must be legally enforceable if the promise had been made in advance (i.e. past consideration is the only snag...it is otherwise an enforceable contract)





Re Boutilier:


 - this was a gratuitous promise, not a binding contract


 - simple reliance will not suffice (won't follow the American approach)


 - courts simply don't want to enforce gift promises as contracts





Combe:


 - consideration must be at the request of the promisor


 - no contract here; wife loses





Royal Bank v. Kiska:


 - consideration for guarantee; when done at the same time as loan, the consideration is the granting of the loan; when done after loan is secured, that consideration is past...maybe it is the bank's forbearance from suing


 - forgot to put the seal on the deed (Laskin, in dissent, is appalled)


 - find a unilateral contract (brother gives guarantee for bank's act of forbearance)





Compromise Agreement


 - where the D is negligent & Pl has suffered some loss.  Involved in a tort action.  Settlement agreement is a contract.


 - D brings in consideration ~ feels that Pl would not have been successful in tort action ~ worthless/cannot be consideration


 - plaintiff must have an honest belief that the claim is a valid one, in order for it to be consideration





Scivoletto:


 - not your typical compromise agreement


 - had an honest belief that he could send the bride back to Italy


 - upheld


 - nowadays would probably be contrary to public policy or a non-contractual social arrangement





Keewatincappo:


 - unconscionable:


  1.  Disparity between parties in their capacity.


  2.  Gross inadequacy of consideration.





B. (D.C.) v. Zellers:


 - this is an invalid claim ~ cannot rely on 'honest belief' doctrine


 


Summary of Compromise Agreements:


  - generally enforced, so long as claim advanced is honestly believed


  - will not be enforced if they are unconscionable


  - will not enforce where claim is invalid


  - difficult to overturn once executed





Promise to Pay More than is Due


- Stilk v. Myrick ~ no contract here


- Williams v. Roffey exception:


"1.  If A has entered into a contract with B to do work for, or to supply goods or services to, B in return for some payment by B; and


  2.  at some stage before A has completely performed his obligations under the contract B has reason to doubt whether A will, or will be able to, complete his side of the bargain, and


  3.  B thereupon promises A an additional payment in return for A's promise to perform his contractual obligations on time; and


  4.  as a result of giving his promise B obtains in practice a benefit, or obviates a disbenefit, and


  5.  B's promise is not given as a result of economic duress or fraud on the part of A, then


  6.  the benefit to B is capable of being consideration for B's promise, so that the promise will be legally binding."





Ways to Get Around Stilk v. Myrick:


  1.  Fresh consideration.


  2.  Termination of existing contract & creation of a new one.


  3.  Make the variation by way of deed.


  4.  Exception to Stilk & Myrick created by Roffey


  - has not been expressly adopted by Canadian courts





Ward v. Byham:


 - was there consideration beyond her legal duty?


 - an existing duty = no consideration


 - also asked that child be happy ~ she has promised her duty+





Shadwell:


 - uncle promises to pay nephew a yearly sum until his wages reach a certain amount


 - majority still enforces the agreement


 - distinction from Stilk v. Myrick:  existing duty is owed to a third party (unlike in Stilk where duty was owed to promisor)


 - could have applied this argument in Ward v. Byham





Promise to Pay Less Than is Due


- Ways to Evade Foakes v. Beer:


  1.  Make a deed.


  2.  If it is a composition of creditors, it is okay (see Cumber v. Wane)


  3.  Where a third party agrees to pay the creditor some money on behalf of debtor, it is okay (see Hirachand Punanchand v. Temple)


  4.  Fresh consideration (aka accord & satisfaction ex. paying sooner, paying at a different place, in a different way...)


  5.  Roffey exception may apply


  6.  Other exceptions may be made (see Robichaud v. Caisse-Populaire)


  7.  Mercantile Law Amendment Act


  8.  Equitable/Promissory Estoppel





Hughes:


 - Factors:


  1.  Existing contractual relationship.


  2.  Negotiations begin; one party is led to believe that the prior rights will not be enforced during this time; these strict contractual rights are held in abeyance/suspension during this time.


  3.  Lessor is not permitted to enforce their strict contractual rights under the contract when it would be inequitable to do so.


  4.  Tenant has acted to his detriment (detrimental reliance)


  5.  This is a case about lease & forfeiture.  Courts are very protective of tenants in the face of forfeiture, unless it is clear that they have acted badly.


- lessor was estopped (prevented) from enforcing their strict contractual rights.


 


Foakes v. Beer:


 - was Hughes to be read broadly or narrowly?  Let's compare...


  1.  There was an existing legal relationship.


  2.  Express promise from creditor, that she would not enforce her strict legal rights.


  3.  Inequitable?  Probably.


  4.  Detrimental reliance?  No.  Debtor is actually better off.


  5.  Not about lease & forfeiture, either.


- one other distinction:  promise to suspend enforcement of rights vs. abrogation of legal rights (this was a case of abrogation)


- Hughes isn't even mentioned


 - estoppel not used here





Central London:


 - or Hughes could be read broadly...


  1. Existing contractual relationship.


  2.  Express promise that full rent will not be collected during the course of the war.  This right is abrogated for that time period, not just suspended.


  3.  Inequitable?  Yes.


  4.  Detrimental reliance?  No.  It relieved them of a difficulty, in fact.


  5.  This is not about forfeiture.


- to Denning, Hughes only requires Steps 1, 2 & 3


  - this would mean Foakes v. Beer would be decided differently, in his mind





NOTE:  Promissory estoppel only applies where there is an existing relationship.  Not a cause of action in & of itself (see Combe v. Combe)


REVIEW:  so we need #1 & 2, and something else?  Detrimental reliance?  Unconscionability?  Simple reliance?  Inequity?  Just think of #1-5 as factors then, not a strict test.


- remember that estoppel cannot be used as a sword, but only as a shield.  Does not create a new cause of action (see Combe v. Combe & Gilbert Steel)





John Burrows:


 - creditor-debtor situation; however, a once-indulgent creditor suddenly exercises his strict legal rights when social relationship turns sour


 - SCC will not apply doctrine of equitable estoppel here


 - don't like the practical ramifications for indulgent creditors





Common Law Estoppel


- a representation of fact which is relied on by the other party cannot later be repudiated


- distinguish from promissory estoppel as in Hughes & High Trees House, which deal with future conduct.





Waltons v. Maher:


 - all negotiations were 'subject to contract'


  - not binding until contract was signed


 - tenant pressuring owner/builder to get the work done, then when work is 40% complete he backs out.


 - cannot sue on promissory estoppel (sword not shield, right?)


 - for the first time, the court explodes these limitations; makes it possible to sue on an implied promise


  - to do otherwise would be absolutely unconscionable


  - however, this seems to be the start down the slippery slope


 - this court intended to confine it to its facts; this was a special case.





Beswick:


 - husband/uncle dies; nephew stops paying


 - can wife/aunt sue?


 - only as administratrix of husband's estate (she became a party to the contract)


 - court takes the unusual step of ordering specific performance (normally only award nominal damages)





Jackson:


 - Denning held that he could sue on behalf of his family


 - Denning even goes so far as to say that TPB can sue in A's name, where A is unco-operative





Woodar v. Wimpey:


 - House of Lords totally discredits Denning's analysis, but upholds the result.


 - a very exceptional case





Hallmark Pool:


 - a unilateral contract


 - Hallmark promises 15-year warranty, so long as customer buys pool from Price (the contractor)


 - consideration is implicit





Exceptions to Privity Doctrine:


 1.  A can sue, but will only get nominal damages


  - in unusual cases court may order specific performance (as in Beswick v. Beswick)


  2.  Line of cases represented by Jackson


  - a loose application of the rules; very narrow category


  3.  Agency:  creates a direct contractual link between B & C (TPB)


  - does not overcome consideration problem; must still show consideration passed between them


  4.  Trust:  Greenwood tells us that it requires (a) an intention to create a trust & (b) that trusts are irrevocable.


  5.  Joint Promisees:  both A & C are signatories to the contract, though consideration only flows from one.  Good enough!


  6.  Collateral contract (as in Hallmark Pool v. Storey)


  - creates a separate, unilateral contract


  7.  Does C provide some consideration??


  8.  Use a deed, to which C is a party.


  9.  Possibility of assignment (equitable or statutory)


  10.  Look to tort law (ex. White v. Jones; Winnipeg Condo. case)


  11.  Legislature steps-in (ex. Bills of Lading Act)





NZ Shipping:


 - re: bills of lading


 - who will insure the goods?


 - Bills of Lading acts make buyer a party to the contract for carriage between seller & carrier.


 - sometimes buyer receives damaged goods; cannot sue the carrier, so it looks to the stevedores, to sue in negligence (tort).


 - stevedore looks to the contract for carriage for defence; points to exemption clause


 - however, they are not a party to that contract.  Right?





Dicta of Lord Reid in Midland Silicones:


  1.  Show that parties intended to protect stevedore.


  2.  Show that carrier is contracting as agent for stevedore.


  3.  Carrier must have authority to act as agent for stevedore.


  4.  Consideration problem must be overcome.


  - a unilateral contract:  offer accepted when stevedore performs his part (unloading the goods)


  - one snag:  pre-existing duty.  Note, however, that duty is owing to a different party.  So it's okay.





Himalaya clause = the type that seeks to extend exemption to stevedore


- in Port Jackson, Lord Wilberforce told us that NZ Shipping was to be taken as the general principle.  All Himalaya clauses to be enforced.


- adopted in Canada in ITO case





Greenwood:


 - here, the owner is under-insured.  Only paid part of the loss. So they sue the employees of the tenant (cannot sue the tenant due to clause in lease)


 - SCC opts for doctrine of privity, strictly applied


Two Possible Exceptions recognised:


  1.  Agency.  Must be explicit.  Not here.


  2.  Trust:  must intend a trust; irrevocable.  Not here.


 - very conventional application of the doctrine of privity





Dyck v. MSA:


 - contract between Dyck & MSA; however, tortfeasor is Wood, an MSA volunteer.


- Dyck wants to sue Wood in tort; Wood relies on contract between Dyck & MSA


- goes back to Lord Reid's dicta & agency exception


 - applies Reid's test to Greenwood:


  1.  Employees are not mentioned.


  2.  No declaration of authority.


  3.  Authority to be agents?  No indication of this.


  4.  No consideration.


 - goes on to apply Lord Reid's dicta here.  Finds that the requirements are met.  Wood fits into MSA contract.


 - very generous application/broad reading of Lord Reid's exception.


- remember that Lord Reid was concerned with bills of lading & carriage by sea ~ how does this apply to personal injury??


 - court is using Lord Reid's test to protect a tortfeasor & deny a seriously injured plaintiff any recovery.





London Drugs:


 - Kuehne & Nagel's employees damage the goods; now London Drugs sues them in negligence.


 - SCC launches into a stranger vs. third-party beneficiary analysis


  - says both Canadian General Electric & Greenwood are 'stranger' cases


 - ITO, however, was clearly a TPB case, where the agency exception applied


 - court makes a new exception:


  1.  Must expressly or impliedly extend to employees


  2.  Employees must have been in the course of their employment, carrying forward duties under this specific contract.


 - this is an 'impliedly' situation


 - meant to be a very narrow exception





Fraser River Pile:


 - cannot use Kuehne & Nagel because this contract does not involve employees.  Makes it a little wider.  Says that Kuehne & Nagel was never meant to be limited to employer-employee relationships


- also says that the contract cannot be changed once the benefit crystallises (i.e. after the boat sank)


 


Vitiating Factors


- Main Categories:


  1.  Misrepresentations


  2.  Mistake


  3.  Pressure


  4.  Unconscionability





Possible Remedies:


  1.  Valid (c.l.)


  2.  Void (c.l.)


  - if a contract is void, any subsequent contracts based on it are also void


  3.  Voidable (eq.)


  - the innocent party has the option to either affirm the contract or rescind.  If rescinded, it is void ab initio


  - however, must first overcome the bars to rescission:


  1.  If you affirm, you cannot rescind.


  2.  Must respond quickly (within a reasonable time)


  - see Leaf v. International Galleries


  3.  If rescission would have some adverse effect on a third-party, it cannot be exercised


  4.  Some debate as to whether right to rescind is given up upon execution or performance (see Ennis v. Klassen)


  5.  Cannot be used where restitution not possible (restitutio in integro)


  - requires a taking-back of goods on both sides


  - however, where fraud is involved, rescission will likely be allowed, even where restitution is not possible.


  - some goods don't really allow for restitution (i.e. perishable)


- basically, the innocent party cannot rescind if there has been reliance.





Misrepresentations = false pre-contractual statements


- Remedies


  - In contract, you can call them warranties & get damages or misrepresentations of fact & render the contract voidable, subject to rescission.


  - in tort, you can sue for either fraudulent or negligent misrepresentation & get damages.


  - there are also some legislative remedies available under the Consumer Protection Act and the Business Practices Act





Derry v. Peek:


 - defines fraud


 - in tort you must show fault; this is not required in contract


 - fraud = dishonesty; no honest belief in the statement's truth





NOTE:  Misrepresentation renders a contract VOIDABLE, subject to the remedy of rescission.





Rules Regarding Misrepresentation:


  1.  Must be a misrepresentation as to past or present FACT.


  2.  Can be made by words or conduct.


  3. No duty to disclose.  Only governs positive actions.


  - caveat emptor!


  4.  Except in contracts uberrimae fides


  - require full, complete & honest disclosure of all facts


  a.  Insurance contracts


  b.  Existing fiduciary relationships


  c.  In sales of real estate, seller must disclose latent defects in the property


  5.  Must induce (be one of the reasons for) the contract.


  6.  Must be fundamental (according to Ennis v. Klassen)


  - has not yet been adopted by the SCC





Ennis v. Klassen


- the statement that it is a 733i is a misrepresentation


- imperfect act of rescission (he keeps the car; he just doesn't use it)


- defendant argues:  he is barred from recission because contract was executed


- in contracts for the sale of land, execution is a bar to recission because agreement & performance were so far apart, subject to two exceptions:


  a.  Fraudulent misrepresentation


  b.  Error in substantialibus.


- the court does not apply the rules/exceptions that apply to land.  Gives instead a 'reasonable time' to accept/reject the chattel.  Execution is no longer a bar to rescission in the sale of chattels.


- also said that misrepresentation had to be fundamental


- basically erases the second exception (error in substantialibus)





Whittington:


 - damages come with breach; indemnity comes with rescission


 - expenses that were incurred before rescission can be claimed as indemnities, so long as they were necessary





Mistake


 - must be as to a past or present fact


 ('mistakes' as to the future are dealt with under frustration)


 - requires a subjective analysis


 - different categories; don't get too hung-up on this categorisation


- common mistake = both parties make the same mistake.


- mutual mistake = where parties are both mistaken, but as to different things.





Common Mistake


- Three Different Approaches


  1.  Bell v. Lever Bros.


  - common law approach; either valid or void


  2.  McRae v. Commonwealth:


  - looks to the intention of the parties


  3.  Solle v. Butcher


  - no contract void for mistake; all devolves on equity; voidable.





Bell:


 - looks like a unilateral mistake


 - however, both are mistaken as to termination of the employment contracts


 - identifies three types of cases where a contract could be void for common mistake:


  1.  Res Extincta


  - where both parties think the goods exist, when really they do not.


  2.  Res sua


  - where both parties believe the seller is owner, but they are mistaken as to title & buyer is already the owner


  3.  Fundamental mistake as to quality


  - mistake of both parties as to the quality of the thing contracted for


  - this case does not fit into #3 (so what does??)





McRae:


 - don't want rescission (then they'd just get their 285l back)


 - want to find a contract & then breach ~ expectation measure of damages


 - seller is arguing no contract; this is res extincta


- court attacks the res extincta exception.


- instead, they decide to interpret/construe the contract.  Three possibilities:


  1.  Seller says there is a tanker/takes the risk


  2.  Buyer is only buying the possibility that it's there/takes the risk


  3.  Agreement is subject to the existence of the tanker.  Condition precedent to formation of the contract/neither assumes the risk.


- here, the court finds a contract under #1.  Hinges on allocation of risk, not some attempt at categorisation.  Look to the intention of the parties.


 - would probably now be decided in tort as a negligent misrepresentation case





Solle v. Butcher: 


 - long-term lease arrangement


 - Denning finds this to be a common mistake.  His philosophy:  no matter what kind of mistake is made, the contract should be voidable, not void.


 - grants rescission, with conditions


 Summary:  not void at common law, but voidable at equity; bars to rescission not at play here; rescission granted, but with terms/conditions.


 - now both misrepresentations & mistake result in the same remedy.  Brings consistency to the law.





Magee:


 - car insurance case; contract uberrimae fides


 - common mistake that policy was valid.


 - Denning reiterates his views from Solle v. Butcher, whereas other two judges don't even mention it.  Apply Bell v. Lever Bros.





NOTE:  SCC hasn't decided authoritatively which way we will go.





Thus, the Three Approaches to Common Mistake:


  1.  Common law ~ void; Bell.


  2.  Equity ~ voidable; rescission.  Solle v. Butcher.


  3.  Parties' intentions ~ McRae.


- common mistake = parties are mistaken as to the same fact.





Mutual Mistake


Raffles:


 - no contract


 - 1st or 2nd Peerless?


 - there exists a LATENT AMBIGUITY in the contract, which could be interpreted by reasonable people to mean different things


 - do not share the same mistake, but are mistaken as to the offer


ex. offer to sell my car (which one ~ the green or the white one?)





Lindsey:


 - this is merely a question of certainty


 - Eastern Cafeterias vs. Eastern Cafeterias of Canada Ltd.


 - the first statement is sufficiently certain; there is no latent ambiguity here.


 - not a case of mutual mistake





Unilateral Mistake


Two Categories:


 1.  Mistake by buyer


 2.  Mistake by seller





Bell:


 - reinforces doctrine of caveat emptor; no relief for unilateral mistake as to fact on the part of the buyer.





Stambovsky:


 - majority is sympathetic to buyer


 - this is not the kind of thing a reasonable buyer would check


 - rescission granted





Smith v. Hughes:


 - distinguishes between unilateral mistakes as to fact & as to terms of the contract


 - old oats/new oats case


 - note that buyer made no statement that the oats were old


 - thus, it was a unilateral mistake


- Four Possibilities:


  1. Buyer is under a mistake of fact; seller is unaware.  No relief, under Bell.


  2.  Buyer is under a mistake of fact; seller is aware.  No remedy here, again under Bell.  But note Stambovsky would fit-in here.


  3.  Buyer is mistaken as to terms of the contract, and seller is unaware of this mistake.


 - buyer has misconstrued the offer


 - no relief


  4.  Buyer is mistaken as to terms of the offer & seller is aware of this mistake.  Relief granted.


- equity may intervene in #1, 2 & 3 (though there is no set formula for it to do so).  At common law they are all valid contracts.


- only at #4 is contract VOID ~ failure of offer & acceptance...no contract


- it becomes crucial to decide what kind of error it was:


  - was it a mistake as to what was being promised (mistake as to terms of the contract) OR


  - was it a mistake as to what he was buying (mistake of fact)


- to find #4, there must be a communication on the part of the buyer to indicate to the seller that he has misconstrued the offer.


- also note that in #3, the offer is sufficiently certain.  A reasonable person would have understood it, but subjectively the buyer made a mistake.





Hartog:


 - writes 'per pound' instead of 'per piece'


 - buyer realises this mistake & snaps it up


 - contract void for mistake on part of seller





Imperial Glass:


 - mistake in calculation


 - contract upheld; won't go into equity


 Factors:


  1.  Is mistake known?


  2.  Is it fundamental?


  3.  Degree of reliance


  4.  Degree of unjust enrichment


  5.  Degree of negligence on part of seller/offeror.


- mistake here was not in the offer, but in the motive/reason for making the offer.


- thus, mistake in the offer = relief granted; mistake in the motive/reason = no relief.


- harkens back to Smith v. Hughes, where relief was only to be granted where there was a mistake as to the terms of the contract which was known to the other party.


- we are told Hartog & McMaster would fit into #1 (mistake in the offer), whereas Imperial Glass fits into #2 (mistake in the motive/reason)


- note that both types probably require the mistake to be fundamental





McMaster Univ.:


 - a patent (as opposed to a latent) mistake


 - mistake as to the offer (not in the motive), where you express yourself wrongly or put forward something you never meant to offer (as in Hartog)


- in Imperial, there was no mistake in the communication (but in the calculation) and it was not patent, but latent.





Belle River:


 - a latent but fundamental mistake in a construction tender


 - rejects classification scheme


 - prefers to analyse whether mistake was fundamental


 - if it is fundamental, once the mistake becomes known to the offeree, there can be no contract.


 - much more similar to American approach





Buffalo:


 - representative of American approach:


  1.  What kind of error is it? (mathematical, clerical, judgmental)


  2.  Is it honest?


  3.  Requires immediate notification once offeror discovers error.


  4.  Would it be unconscionable to enforce this contract despite the mistake?


  5.  Note that negligence is not a bar to relief.


- Belle River starts us down this road





Ron Engineering:


Issue:  should we follow the classification scheme begun with Smith v. Hughes or go down the new path created by Belle River?


- by its result, this case rejects Belle River


- the Ron Engineering view of the tendering process:


  1.  Invitation to tenders is the offer.


  2.  Submission of tenders is the acceptance.  Contract A is formed.  Binds tenderers into the negotiation process.  Cannot revoke their tender, and if chosen, they must enter into the formal building contract.


  3.  The moment their tender is selected, Contract B is formed.


- this cannot be a case of mistake


- when Contract A was made, no one was aware of the mistake


- when Contract B arises, the mistake is already well-known to both sides





Calgary:


 - follows Ron Engineering, but cleans up a few mistakes:


 - Contract A is not unilateral, but bilateral


 - Contract B comes into place when the formal documents are executed


 - no relief for mistake in these types of cases


 - dissenting judge says that Smith & Hughes still covers other types of unilateral mistake





MJB Enterprises:


 - because Contract A binds both tenderer and owner into process, owner is bound to requirements laid out in invitation for tenders


 - cannot accept non-compliant bids





Unilateral Mistake as to Identity


 - Two Possibilities:


  1.  Voidable:  would be anyway, due to doctrine of misrepresentation; rescission would not be granted because the goods have already passed to a third party


  2.  Void:  there would be no contract between A & B; thus, A can sue C for conversion.





Lewis v. Averay:


 - should A or C bear the cost?


 - unilateral mistake as to identity renders the contract voidable, but arguments can be made both ways





Non Est Factum ('the deed is not mine')


Saunders:


 - could also sue for misrepresentation; results in rescission; barred in this instance due to involvement of third parties


- non est factum renders the contract VOID


- Conventional Requirements:


  1.  Must be a mistake as to the character or nature of the transaction, not just a mistake as to contents of the contract.


  - a different class of contract


  2.  Negligence was not a bar to establishing non est factum.


- Lord Wilberforce wants to tighten-up this doctrine.  His new test:


  1.  The document must be fundamentally different than what it was thought to be


  2.  Negligence IS a bar to establishing non est factum.


- non est factum not proved here; only to be used in special & rare circumstances





Prudential Trust:


 - Canada had all the while held to the traditional view





Marvo Colour:


 - adopted Wilberforce's second point; now negligence IS a bar to establishing non est factum in Canada.  But they did not decide what type of error was required.





Marshall Wells:


 - totally focused on the facts


 - called it non est factum, but it could have been decided based on misrepresentation or unconscionability, too





Duress


- a common law doctrine


- led to contract being void


- where person forced to enter into a contract by physical violence or threats thereof to signor or his close family (or possibly threat of imprisonment)


 - did not include threats of property damage


- a debate now as to whether it would render a contract void or voidable





Undue Influence


- equitable doctrine


- Two Categories:


  1.  Where the influence is proved (characterised by a domination of will)


  - no existing special relationship required


  - duress will likely fall under undue influence, now


  2. Where a presumption of undue influence arises (relationships which give opportunity for dominating influence to be exercised)


  - requires an existing special relationship


  - contract is voidable, unless presumption rebutted


  - must show that weaker party had independent (legal) advice


  - What do we mean by 'special relationship'?


  1.  Fiduciary


  2.  Any others?


  - very fact-based


  - where potential for domination of one party over the other arose


  - if so, presumption of undue influence arises


  - in both Geffen & Lloyd's Bank v. Bundy the presumption arose, but only in Geffen was it rebutted.


- one other issue:  must you show that the contract is to the 'manifest disadvantage' of the plaintiff?


 - definitely not required in first category


 - does not apply to gifts


  - in second category, you are either concerned about (a) the validity of consent or (b) the very unfair bargain.  Where you are trying to perfect consent, manifest disadvantage seems irrelevant.  It is where you are trying to overturn an unfair bargain that you will more likely be required to show manifest disadvantage.





Economic Duress:


- much more recent phenomenon


- same problem as in Gilbert Steel (promise to pay more than is due)


- what if there is consideration?  Then we can't use Williams v. Roffey exception


- Buyer then turns to arguments of coercion to invalidate the contract


- economic duress = where A is threatening bad economic consequences if B does not renegotiate


- Pau On & North Ocean Shipping tell us that extreme circumstances would be required; more than economic pressure, but economic coercion


 Factors (taken from Pau On):


  1.  Contracting party protested before entering into the contract.


  2.  Is there an alternative adequate legal remedy?


  3.  Did the coerced party have independent legal advice?


  4.  After contracting, did the coerced party take steps to avoid the contract?


  5.  Contract must be entered into against their will.





Unconscionability:


- makes a contract VOIDABLE


- Two Requirements:


  1.  Disparate capacity (relationship of great inequality)


  2.  Gross inadequacy of consideration


- open to rebuttal:  best to show that weaker party had independent (legal) advice





Think back to case of Keewatincappo.





Harry v. Kreutziger:


 - not a misrepresentation, because it was a statement of belief/as to the future, not of fact.


- Lambert's general principle:  narrows it down to a single inquiry:  is this a marked departure from community standards of commercial reality?


- if so, contract should be rescinded





Lloyd's Bank:


 - Gross disparity in consideration


 - relationship of inequality


- contract set aside


- Denning's general principle:  all these cases rest on:


  1.  An inequality of bargaining power & 


  2.  An unfair transaction.


- Denning wants to generalise & maximise judicial discretion/power in this area





Two Types of Unconscionability:


  1. Procedural (what went on between the parties?)


  2.  Substantive (what is the agreement itself?)


- the law has traditionally been concerned with procedural or mixed procedural & substantive unconscionability; cannot set aside a contract for mere substantive unconscionability as the law stands today (see Greisshammer for a case on pure substantive unconscionability; contract stood.  A foolish, not an improvident, bargain.)





The Moorcock:


- an implied term of this contract was fitness for the purpose


- damages were payable


- courts will only imply terms that are necessary to give the contract business efficacy (make the contract work)


- trying to divine what the parties would have intended had they put their minds to it





B.P. Refinery:


- synthesis attempted:


  1.  Term must be reasonable & equitable.


  2.  Must be necessary to give the contract business efficacy (from the Moorcock)


  3.  It was obvious (the officious bystander test; see Shirlaw).


  4.  It is capable of clear expression; certainty requirement.


  5.  Cannot contradict an express term of the contract.





Wood v. Lady Duff:


- endorsement contract


 - he never promised to DO anything, only obtained a right to use her name


- Cardozo implies a promise that Wood would use his best or reasonable efforts as her agent


- gives this contract business efficacy





Tobias:


- court will not imply a term here, because they feel that Tobias was initially fraudulent & tricked Dick into signing this contract.  Why should they help him now?  Dick can walk away.





Pre-Contractual Statements:


- Options:


  1.  Mere puff ~ no remedy


  2.  Misrepresentation of fact ~ voidable (rescission & bars to rescission)


  3.  Warranties/promises ~ breach ~ damages





Heilbut Symons:


- goes the misrepresentation route; don't want people to get damages for misrepresentations


- would rather use rescission & bars to rescission


- modern courts tend the other way ~ prefer the warranty & thus damages route.





Oscar Chess:


 - needs to go the misrepresentation route, though he would normally prefer the warranty analysis


- they both thought it was a 1948 model.  Could have called it a common mistake.  Could have followed Solle v. Butcher ~ would have been barred from rescission, as with misrepresentation argument.  Only calling it a warranty would get damages here.


 - Denning doesn't want the buyer to win here.





Dick Bentley:


- further repudiates Heilbut Symons


- now Denning can reinforce his warranty theory


- but really, courts can go either way:  judge can find a misrepresentation as to fact or that the person intended it to be promise.  Not too difficult to get around.





Ennis v. Klassen:


DISSENT:


 - doesn't want to open-up rescission remedy; would rather look to Sale of Goods Act & award damages for breach of implied promise.





Parol Evidence Rule


- applies where there exists a written contract that seems to be complete in & of itself


- now one party alleges that pre-contractual (normally oral) statements were made


- if these were warranties, how do they affect the written document?


- the Parol Evidence Rule states that they cannot add to, subtract from, vary or contradict the written contract


- strictly applied in Hawrish


- Main Exceptions:


 1. Establish a collateral contract


  - doesn't say that you can't have two contracts ~ one written, one oral.


  2.  The written contract was not the whole agreement.


  - meant for it to be part written & part oral





Hawrish:


- oral promise that it was only an interim guarantee, when on paper it really was not


- contained an 'entire agreement' clause


- court applies the Parol Evidence Rule strictly; Hawrish is tied to the guarantee he signed





Gallen:


- no entire agreement clause here


- Lambert's comments on the parol evidence rule:


  1.  It is reasonable.


  2.  It is not absolute.


  3.  Wants to create an exception


  4.  See Curtis.


  5.  Biggest worry:  where oral warranties contradict the written contract.  Not as serious when they add to, subtract from or vary.


  6.  Just a presumption; stronger in cases of absolute contradiction.


  7.  Should be applied more rigorously where contract was tailor-made


  8.  Presumption weaker where oral warranty is specific & written exemption is general


- finds that in Gallen there is no absolute contradition, thus parol evidence rule need not be applied.





Breach of Contract


- where B is in breach, he repudiates the contract & A can either 'accept' this repudiation (terminate contract) or A may 'affirm' the contract & continue performance.


- rescission totally nullifies the contract, whereas repudiation simply terminates it.  Frees the innocent party from FURTHER performance.


- past practices & obligations are still important in the calculation of damages.


- however, repudiation only arises out of a 'fundamental' breach


- major = condition (if broken, it can give rise to repudiation)


- minor = warranty (does not allow for repudiation)





Bettini v. Gye:


- accepts repudiation, but the court finds that this is a warranty & not a condition, thus repudiation is not appropriate.  Now Gye is in breach.


- it is all a matter of construction; must look to the intention of the parties (read the contract & decide which terms should, in the eyes of reasonable people, be conditions or warranties)





Hong Kong:


- presents an alternative test for repudiatory breach


- doesn't like this black & white categorisation effort.  Sometimes, with broad conditions, breaches can vary widely in seriousness


- where terms are innominate (hard to categorise), Diplock says we should look at the consequences of the breach


  - serious consequences ~ repudiation okay (it's a condition)


  - minor consequences ~ only a warranty; no repudiation


TEST:  Has this breach robbed the innocent party of substantially all the benefit he hoped to gain through this contract?


- here, they were not robbed of the substantial benefit of the contract


- significantly narrows 'conditions' category


- no word yet whether they prefer the traditional analysis or Diplock's approach





Exemption Clauses


- Two Kinds:


  1.  Substantive:  try to narrow the scope of the parties' obligations; reduce the obligations of the parties.


  2.  Procedural:  total exemption.


Problem #1:  Is it part of the contract?


Problem #2:  How should it apply?


- Depends where clause appears:


  1.  Unsigned Contracts


  - must give reasonable notice before or at time of contracting


  2.  Signed Contracts


  - if you signed it, you accepted it, unless you could prove fraud, misrepresentation or non est factum.





Union Steamship:


- nowadays, Rand's would likely be the majority judgment


- here the court decides that reasonable notice was given





Useful Arguments for Plaintiff:


  1.  Concept of receipt (only an ID tag, not part of the contract)


  2.  Timing (must be part of offer & acceptance to become part of the contract)


  ex. Olley v. Marlborough Court:  exemption posted on back of hotel room door.  Too little, too late.  Didn't become part of the contract.





Curtis:


- signed contract; misrepresentation as to the exemption clause.


- if misrepresented, business cannot rely on it.


- according to Somervell, the misrepresentation never became part of the contract.  Cannot be relied on at all.


- according to Denning, it can be relied on in the way it was misrepresented ~ only covers beads & sequins.


- adopted by Lambert in Gallen





Tilden:


- where, in a signed contract, there are (1) harsh, onerous & burdensome terms & (2) they are unreasonable to most people; unexpected, in these situations, people must give notice.


- imports the rule of unsigned contracts (doesn't say you can't have them, just that you have to give reasonable notice)


- seems to have been given a narrow reading (see Karroll)


- not the general rule; will not be applied to ordinary commercial transactions





Where the exemption clause is determined to be part of the contract, two further processes can then be used:


  1.  Interpretation/construction


  2.  Doctrine of Fundamental Breach


  - flows out of Karsales


  - a brand new doctrine of contract law, created by Lord Denning


  - if breach goes to the root of the contract, the exemption clause cannot be used


  - a broad judicial power to reconstruct the contract


  - a rule of law (not a matter of construction)





Suisse Atlantique:


- Denning's rule of law does not apply so nicely to complex commercial transactions


- House of Lords says it is all a matter of construction; a presumption arises against the clauses in consumer cases





Harbutt's Plasticine:


- Lord Denning repudiates Suisse Atlantique & reverts to his view of the doctrine of fundamental breach as a rule of law





Photo Production:


- overrules Karsales & Harbutt's


- it is a rule of construction, not a rule of law


- doctrine of fundamental breach no longer necessary in light of legislative reforms in favour of consumer protection


- the bigger the breach, the less likely the courts are to find that the exemption clause covers it





Hunter:


- time-limited warranty given about fitness of goods


- defects found after time expired


- in Canada, there is no doctrine of fundamental breach, as a rule of law (rejects Denning's theory)


- all a matter of construction


- must determine the intention of the parties


ONE ADDITION:  will not enforce exemption clauses where it would be (according to Dickson) unconscionable or (Wilson) unfair, unreasonable or contrary to public policy





Guarantee Co.:


- 24-month period allowed for suing under the contract


- a fundamental breach


- now tries to rely on time-limitation clause


- insured doesn't want this to cover fundamental breach


- as a question of construction, this time limit seems to have been intended to govern in a situation of breach


- condition thus applies despite fundamental breach


- it would not be unconscionable or unfair to do so


- respect their choice of remedy clause; our rules regarding repudiation & rescission are only defaults.  They can have a 'choice of remedy' clause.





Termination


- Methods:


  1.  Performance


  2.  Agreement


  3.  Condition Precedent to Performance Not Satisfied


  4.  Repudiatory Breach


  5.  Frustration





Pre-Taylor v. Caldwell:


- absolute obligation


- either perform or breach ~ no excuses!


- very strict





Taylor v. Caldwell:


- performance impossible


- crafted an excuse:  frustration


- Factors:


  1.  Event occurs after contract is made, but before performance (future events; complements mistake:  past or present events)


  2.  Not fault of either party.  Otherwise they would be in breach.


  3.  Makes performances of contract impossible.


  4.  No provision in the contract dealing with the point.


- excused from performance


- still liable for those things which were supposed to occur before this event


NOTE:  Diplock's test for repudiation also applies to frustration.  Has party been deprived of substantially all the benefit hoped to be gained from the contract?


  - has not yet been adopted, but he might be on to something here





'Coronation' cases:


- performance was not truly impossible


- met factors #1,2 & 4


- said that the Coronation parade was their joint purpose for contracting; the reason for both parties to contract


- thus, the contracts could be set aside for frustration





Parrish:


- Laskin would have excused performance as impossible in these circumstances





Suez Canal cases:


- once again, met #1,2 & 4


- it must be positively unjust to hold the parties bound, not merely more expensive or more difficult





Energy Crisis cases & Eastern Airlines:


- commercial impracticability once again struck down; mirrored Suez Canal cases; no excuse.





Canadian building cases:


- similar to those above


- won't be excused from performance just because it becomes more expensive or more difficult





One Final Injustice:


- many times one party may have already performed, substantially or completely, all their obligations before the frustrating event.  Frustration is of no use to them.  It only terminates the contract from that time forward.  Doesn't take away promises already performed.


- Legislature steps in:  gives the courts the power to remedy this injustice through the Frustrated Contracts Act


- authority on this point:  Parson Brothers v. Shea.


