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- steel reinforcements required to stabilise the concrete foundation would interfere with Austin’s land.  Austin won.

Pickering v. Rudd (1819)

- would there be an exception for air travel?  Yes.

Real Property Act (1885)
- abolished the fee tail

Real Property Act (1889)

- they planned to consolidate all these Real Property Acts into 1 major act.  They accidentally forgot to abolish the fee tail, which caused it to be resuscitated.  It is still the law today.

Law of Property Act

s.30:  provides for a way to bar an estate tail.

- has been done since the 15th century

- converting it into a fee simple absolute, to be inherited by anyone

- done by filing a certain kind of disentailing form at the Land Titles Registry.
Saunders v. Vautier
- if you are the full & sole equitable owner, you can approach your trustee(s) and take over the common law title yourself (known as Rule of Saunders v. Vautier)

- has been partially abolished in Manitoba

Wills Act (1837, UK) said “in fee simple” would do when attempting to pass a fee simple by will

Three statutes which serve to reinforce the presumption that a full fee simple absolute is being passed:
  The Wills Act (MB)

  s.26 ~ now allows for a presumption that the testator is passing a full fee simple, unless   some other contrary wording indicates another type of gift.

  Real Property Act

  s.87 ~ deals with inter vivos transfers of land registered under the Torrens system

  Law of Property Act

  s.4 ~ deals with land not registered in Torrens system.

Shelley’s Case (1580)

- “It is a rule of law that where an estate of freehold is given to a person, and by the same disposition an estate is limited either mediately or immediately to the heirs or to the heirs of the body of that person, the words ‘heirs’ or ‘heirs of the body’ are words of limitation, and not words of purchase.”

  - It is a rule of law = rigid, unbending; no consideration for fairness, justice, intention of the parties; not a rule of construction.  Not meant to infer intent of parties.  Applies always.

  - Estate of freehold = a life estate

  - By the same disposition = at the same time; in the same document

  - Words of purchase = who gets the land

ex. Document gives life estate to X, and the remained to his heirs.

  - these are words of limitation, not words of purchase.  

  - these words are not meant to limit the estate given to X

  - Rule in Shelley’s Case would give X a full fee simple absolute, though it totally contradicts the intention of the testator.

- rule made-up to destroy contingent remainders

- cut-off a Tudor method of tax evasion

  - reliefs were payable upon death of your predecessor

  - this type of document was used to avoid payment of reliefs

  - reliefs were only payable upon inheritance; this arrangement got round this situation ~ given inter vivos by conveyance

  - title didn’t pass by will, but inter vivos
  - now the testator has only given himself back a full fee simple absolute.  Couldn’t evade relief payments.

Re Simpson, 1928 ~ SCC decision

- held that the rule in Shelley’s case did not apply to Alberta

Law of Property Act

s.17.11.(1)  - abolished the rule in Shelley’s Case in Manitoba

- because of a 1992 amendment, the rule in Shelley’s Case DOES NOT APPLY in Manitoba

Re Hornell

- upon his death, widow is to discharge debts & then get all his property

- upon death of widow, remainder is to go to eldest daughter, Jean

- Edith Sedgwick, youngest sister, challenges Jean’s claim.  Widow had not left a will, figuring it would be taken care of.

- now had to follow rules of intestate succession:  all 3 children would get an equal share

- majority of the court held that he was mounting a fee upon a fee.  Gift to Jean was void.  Only Margaret could give it to Jean, now.

- Laidlaw, in dissent, finds that Hornell meant to give a life estate to Margaret & remainder in fee simple Jean

- ‘thou shalt not mount a fee upon a fee’

- if you give a fee simple absolute to A, you cannot then give it away to B

Re Leach (1912), 2 Ch. 422

- ‘spendthrift trust’

- used a determinable fee

- until such time as he or his heirs becomes bankrupt; possibility of reverter kicks-in; when it does, estate to be held on trust for heirs ~ gets to keep estate!

- Re Machu (1800s)

- used ‘but if’ language; a FSLUCS

- void for public policy reasons; didn’t work

Re Tilbury West Public School Board, Alexander v. Hastie (1966), 2 O.R. 20 (H.C.)

- Alexander Hastie conveyed land he owned to school trustees, “for so long as the land shall be needed for school purposes & no longer.”

- a gift, not a sale

- Ontario Highways people wanted to expropriate the land

- who was to get the expropriation money?  School board or Hastie?

- was it a determinable fee?

  - school board alleged that it was void for offending the rule against perpetuities.

  - laughable argument due to one special feature of determinable fees:  if void for any reason, the whole gift is deemed never to have occurred

- court decided it was a determinable fee (“so long as”)

- determinable fees are immune to the rule against perpetuities

  - looks to the purpose of rule against perpetuities ~ trying to avoid contingencies & contingent interests

  - possibility of reverter is not a contingency; it is never given-up by the donor/testator

- one unusual thing about Hastie’s will:  he said once reverter was used, the land should be vested in the adjoining landowner.  Attempted to give away his possibility of reverter.  Not possible.

Re McKellar (1972), 27 D.L.R. (3d) 289

- inter vivos transfer of land to C.N.R.

- once railway ceased to use the land, it was to return the donor

- mixed language; judge decided that it was a FSLUCS

  - also note:  FSLUCS are subject to the rule against perpetuities

- one other difference:  if a FSLUCS is void for some reason, only the offending clause will be struck out.  Lands-up giving a full fee simple where such a gift was never intended.

Clayton v. Ramsden (1943, H.L.)

- attempted, by FSLUCS, to make it so that if daughter married outside the Jewish faith her inheritance would be taken back (needed to be of Jewish parentage & a follower of the Jewish faith)

- challenged the will for uncertainty

- House of Lords agreed ~ what percentage of Jewish parentage? 

- no possible test for Jewish parentage ~ standard is unknown

- condition was void; Edna got a full fee simple absolute

- Test for Uncertainty:  has the donor been specific enough so that the donee would know what it meant or that the courts could interpret it?  Very strict test.

Re Tigg (1936), 2 All E.R. 878

- another ‘double-barrelled’ condition (FSLUCS)

- daughter was to ensure that children never attend a Roman Catholic school & that they adhere to the Church of England

- Roman Catholic part was struck-out for public policy

- Anglican part was void for uncertainty ~ how good a member do you have to be?  What degree of conformity?

- NOTE:  Rule of uncertainty applies equally to FSLUCS and determinable fees

Re Tuck (1978), Ch. 49 (C.A.)

- another ‘Jewish wife’ clause

- tried to arrange his will so hereditary title/estate didn’t pass to non-Jewish person (required “Jewish parentage & faith”)

- another FSLUCS, but one extra clause:  a mechanism whereby the uncertainty could be resolved (referred to Chief Rabbi of London)

- Lord Denning felt this made it sufficiently certain; upheld it.

Re Selby (1965), 3 All E.R. 386

- counterpart of Clayton v. Ramsden
- must marry a Jewish person before inheritance passed

- TEST:  ruled that strict & rigid certainty rules didn’t apply to FSLUCP.  So long as you can imagine the condition could be met, it will be held to be valid.

- certainty tests for modified fees & conditions precedent are completely opposite.  

  - modified fees:  very strict.  If you can imagine a chance that the uncertainty could not be resolved, that part is void/struck out.

  - condition precedent:  very loose.  If you can imagine a chance that the uncertainty could be resolved, it remains intact.  However, if it is offended, the whole gift fails (as in determinable fees)

- courts are more concerned with clauses that work a forfeiture, rather than clauses that work entitlement.

Re Allen (1953), 2 All E.R. 898

- another gift by will, but with a condition precedent that they belong to the Church of England & adhere to the Anglican doctrines.

- would never pass the Clayton v. Ramsden test; but it needn’t do so because it is a condition precedent.  The court could imagine a circumstance where this condition could be met, so it was upheld.  Sufficiently certain.

Sifton v. Sifton (1938) A.C. 656

- condition that the daughter remain a resident of Canada

- what did residency require/mean?

- if this was a condition precedent, it could easily pass the loose certainty test & she would get her gift

- if it was a condition subsequent, it would probably not pass the Clayton v. Ramsden test & the condition would be struck-out.  She’d get a full fee simple absolute.

  - this is what the court did.

- this could have been a determinable fee, but it was not argued.  It if was & it was uncertain, the whole gift would be void.  Ms. Sifton would get nothing.  The wording seems to indicate a determinable fee, but the Court was not presented with this option.

- also a good example of presumption in favour of early vesting.

  - where the Court is presented with the possibility of finding a condition precedent or a condition subsequent, it will incline toward the condition subsequent.  Would rather have the estate vested, than floating around unclaimed.

Eastern Trust Co. v. McTague (1963), 39 DLR (2d) 743 (PEI C.A.)

- old dentist (Dr. Blanchard) left a lot of property to his housekeeper

- didn’t want it to become a scene for her & her estranged husband’s reunion.

- were these conditions precedent, conditions subsequent or determinable fees?

- his intention seems clear, but the court’s analysis ended-up finding some of each.

- any of these which tended to keep husband & wife apart were against public policy (conditions precedent and determinable fees)

- however, conditions subsequent were also void for public policy, so they were ‘blue-pencilled’ out ~ she got the whole gift, no strings attached

- dissent by Campbell C.J. introduces two old concepts:  malum in se & malum prohibitum
  - wills doctrine

  - these doctrines apply only to conditions precedent, referring to personalty or a mixed fund of personalty & realty

  - malum in se:  morally reprehensible; evil

  - malum prohibitum:  only bad because the law says so

  - allows the courts to save some gifts

  - if it is malum in se, the whole gift will be struck out

  - if only malum prohibitum, just the condition is struck out

    - gift given unconditionally

Lord Coke in Littleton (1600s)

- general restraint on alienation = void for repugnancy

- if the condition subsequent purports to work a forfeiture upon alienation of the land, it is void for repugnancy, because it gives a full fee simple in one breath & takes away one of its inseparable characteristics in the next breath.  Self-contradictory = repugnant.

- however, if it is a very minor restraint (such as ‘you can sell to anyone but X or his family’) it is okay.  Partial restraints on alienation are okay.

In re Macleay (1875)

- Margarette Mayers, by her will, wished to keep her land in the family.

- gave it to her brother John “on the condition that he never sells it out of the family.”

  - clearly a FSLUCS

- however, John wants to sell it to a Sir George Macleay

- both hope the condition will be struck-out, so John gets a full fee simple to sell to anyone

- Jessel M.R. finds that this is a restraint on alienation, further, it was only partial & therefore okay.

  - it was limited in a number of ways:


- only applied to John (not his heirs).  Only to last one lifetime


- simply could not sell; could alienate in other ways.


- as well, there were hundreds of family members ~ had lots of people to sell to.  Not as restrictive as it looks.

- so, he upheld it

- most people feel this case was wrongly decided.  Especially the part about the time limitation.  As if such a restriction is okay so long as it only lasts a short while.

In re Rosher (1884)

- testator leaves land to son, subject to an option for first refusal given to his wife, the widow.

  - the offering price is 1/5 the market value ~ of course she’ll buy it!  Totally limits his right to alienation of the land.

  - a similar clause was included if the land was ever to be leased

- the court found these conditions were void for repugnancy, even though they would only operate for so long as his mother lived.  Similar time limitation as in Re Macleay ~ this argument was rejected.  Brevity of duration will not save an invalid condition.

- disagreed with In re Macleay

Perrin v. Lyon

- condition subsequent ~ not allowed to marry a Scot.  Partial restraint ~ okay.

Jenna v. Turner

- condition subsequent ~ not allowed to marry a domestic servant.  Partial restraint ~ okay.

Perpetuities & Accumulations Act, 1982

s.4(1)  Effect of Successive Legal Interests

  “Successive legal interests, whether valid or invalid at common law or as executory interests, take effect in equity behind a trust, except that any successive legal interest which would not be valid as an equitable interest behind a trust is invalid for all purposes.”

- whenever two or more estates are limited successively, there is a deemed trust

- effect:  no more common law life tenants; all equitable life tenants

Re Baggot (1894), 1 Ch. 177 & Taylor v. Taylor (1873), L.R. 20 Eq. 297:

- At equity, your only inherent right is to the income from the land.  To move in, you need the permission of the trustees.  They may say “No”.  You can then challenge their decision in court.  Courts can overrule the trustees.

Doherty v. Allman (1877), 3 A.C. 709 (H.L.)

- ameliorating waste case

- agricultural land in Ireland, which had sheds on it.  Very dilapidated.  Lessee invested some money on his own into renovating them.  Lessor brought an action for an injunction under ameliorating waste.  Injunction denied.  Court couldn’t understand why they would be opposed to such an effort.

Meux v. Cobley (1892), 2 Ch. 253

- Meux leased some farmland to Cobley.  Cobley began to put up some large greenhouses.  Meux objected & went to court.  Possible remedies:  damages, injunction, disgorgement of profits made.  But here, since it was ameliorating waste, the court found that the plaintiff hadn’t really suffered any loss.  No remedy here.

Browko v. Fairchild (1929), N.E. Reports (NY case)

- a case where ameliorating waste was restrained

- dispute over an enormous house in New York City.  Made of beautiful materials.  Life tenant moved in; wanted to demolish it, sell the building materials & put-up a skyscraper.  The rest of the family protested.  Court agreed with them.

- injunction granted.

Honeywood v. Honeywood
- Leading case on estovers (3 types:  housebote, heybote & plowbote).  Timber can be used by life-tenant or lessee to repair existing buildings (housebote); hedges, fences & gates (heybote); or agricultural implements (plowbote).

Vane v. Bernard (1716)

- leading case on equitable waste

- Lord Bernard, father, made himself life tenant; son was remainder man

- father stripped the castle of all worthwhile articles.  Son wanted to sue on doctrine of waste, but father had made himself unimpeachable of waste.  Court of Chancery held that he overstepped his immunity.  Issued an injunction for equitable waste.  So unimpeachability of waste has limits, defined by equity.

Statutes of Marlbridge & Gloucester
- both clearly state that the law relating to permissive waste is the same under leases as in life tenancies

Pattison v. Central Canada Loan Co. (1898), 29 O.R. 134

- case of permissive waste

- held that life tenants were not liable for permissive waste.
Morris v. Cairncross (1907), 14 O.R. 544

- case of permissive waste

- pertained to leases.  Held that according to above-mentioned statutes, lessees should not be liable, either

- C.A. reversed this decision; yes, they should be treated the same, but they should be liable for permissive waste.

Law of Property Act
ss.12 & 13:  Manitoba Law Reform Commission made both liable here in our province.

Re Denison (1883), 24 O.R. 197

- life tenant must pay day-to-day expenses, including property taxes

- if rent is higher than income-generating power of the land, the life-tenant would not be responsible for this excess.  Only liable for taxes up to the income-generating power of the land.

Mayo v. Leitovski (1928), 1 W.W.R. 700

- Leitovski bought a piece of farmland (not very viable, though) & conveyed it to his parents for their lifetimes.

- parent didn’t pay taxes

- son-in-law bought it at the tax sale.  A wholly new title was issued.  Life-estate is erased.  Son-in-law has a full fee simple absolute.  Mayo’s remainder interest was erased, too.

- son-in-law offered to convey this new title in the land to Mrs. Leitovski.

- Mayo suddenly appears.  Claims that she as life-tenant has broker her fiduciary duty to him, the remainder man.

- obligation to pay taxes was a facet of this general fiduciary relationship

- once the title to the land passed to her, there was a good reason to sue her.  Otherwise she was judgment-proof.

- once a fiduciary, always a fiduciary

- court granted her just an equitable life-tenancy, holding the land on trust for Mayo, once again the remainder man.

Ratio:  life tenant has a fiduciary duty to the remainder person to look after his interest.

Settled Estates Act (U.K.), 1856
- statute which confers special transactional powers on life tenants, whatever the testator intended.

- is the law in Manitoba.  Three reasons to believe it was incorporated by normal process of reception:

  1.  It was in force when Manitoba became a province

  2.  It was said to govern the province of Saskatchewan (Re Moffat (1955), 16 W.W.R. 314 (Sask. Q.B.)

  3.  Section 55(1) of Queen’s Bench Act says the power of Queen’s Bench to approve leases & sales of settled land are the same as those enjoyed by the Court of Chancery (U.K.) in 1870


  - governed entirely by Settled Estates Act, 1856

- very oblique way of adopting it

- however, when Manitoba statutes were revised, s.55 was dropped.  But this probably hasn’t changed anything.

- Relevant Parts:  ss.1, 2, 11, 32 (other parts simply cannot apply in Manitoba)

  - covers both common law & equity

  - enables life tenant to apply to Court of Chancery when he wants to lease the land beyond his interest.  Remainder man will have a say, but a court may authorise these types of leases which bind the remainder man.

  - these leases will last beyond the life of the life tenant

  - these leases may also make that lessee unimpeachable of waste

  Conditions:
no delayed action leases (must start within a year)






maximum time periods:






residence or farm:
21 years






mining:




40 years






building:



99 years






must be commercially realistic (fair market rent)






if you lease to a mining/quarrying company, you must set aside part of the






money & invest it for the remainder man, because you are diminishing the 




value of the land (his inheritance)






  - if life tenant is unimpeachable of waste:  ¼ share of the money






  - if a mine/quarry already existed:  ¼ share






  - if none of the above (he would not normally be able to do it himself):  ¾ 





share (a bit of a disincentive)


s.11:  court may authorise a sale in whole or in part of the life-estate


  - interest from proceeds of sale go to the life tenant


   - capital/principal belongs to remainder man


s.32:  acknowledges law as in Re Moore (difference between possessory rights of common law & equitable life tenants)


  - life tenant can of his own initiative (without application to the court) grant a lease of 21 years (though not the main dwelling house) so long as the rent is fair & commercially realistic.  Cannot make lessee unimpeachable of waste.  Made by deed.


  - binds the remainder man without his permission, or the court’s.  


  - rent goes to life tenant while he lives; once dead, rent goes to remainder man.

The Trustee Act
- gives trustees certain powers regarding leases of life estates

ss.20-30:  may lease a life estate held on trust in certain circumstances (may or may not need to apply to the court)

s.60:  enables any trustee to apply to the court for permission to sell the land

  - may also apply to lease or mortgage it, too

- if a life estate is held under trust, it creates the difficult situation where two people may have competing rights to lease the land (life-tenant under The Settled Estates Act; trustees under The Trustee Act)

  - creates a rivalry/competition of rights

  - note, however, that Settled Estates Act makes no mention of a power to mortgage.  The Trustee Act does.

- remember that all Manitoba life estates exist under trust (Perpetuities Act, 1982, s.4)

Chupryk v. Haykowski (1980), 4 W.W.R. 534 (Man. C.A.)

- note that this is no longer the law after Perpetuities Act passed

- Chupryk was life tenant of a run-down property in Winnipeg.  Peculiarly, he was also a 1/3 holder of the remainder.  His daughter Haykowski held the other 2/3.

- needed about $4600 to fix-up the duplex on the land

- he had become a life-tenant under the Dower Act
- trustee was John Haykowski, the grandson.  Extinguished the trust illegitimately.  Made Chupryk & Haykowski (daughter) common law estate holders.

- father wanted to raise the money; daughter wanted to sell it off.

- if trust existed, he could apply for mortgage under s.60 of Trustee Act
- trial judge simply deemed that the trust existed once again; granted application for mortgage.

- overturned by Court of Appeal; no trust here.  Ordered that the land be sold & profits shared according to respective interests in the land.

- had this happened just three years later, Perpetuities Act would have made this a deemed trust.  Chupryk could then have benefited from Trustee Act, s.60

Kensington v. Bouverie (1859), 7 H.L.C. 557

- the life tenant must pay the interest off (‘keep the interest down’)

- exception:  if interest due exceeds income-producing capacity of the land, he need not pay out of his own pocket.  Only pays up to the income-producing capacity of the land.  The rest is the responsibility of the remainder man.  If that is not possible, either the trustees or the bank will step-in.

Re Warwick’s Settlement Trusts (1938), 1 Ch. 530

- from generation to generation, they used strict settlements of their land (as in Vane v. Bernard)

  - used to keep land in the family

  - settle land on yourself for life; and the remainder to your eldest son in fee tail or fee simple.

  - some special powers of waste, but still subject to the same restrictions as all life estates.

- in order to take care of other relatives (aunts, nieces), a debt was charged on the fee simple so an allowance could be paid to them.

- known as ‘jointures and portions’, belong to the family of ‘charges’, which are debts secured against the land.  Estate is encumbered by them.  Analogous to mortgages

- responsibility of life tenant, up to the income-producing capacity of the land

- by 1933, the land could not support these allowances

  - dipped into family investments to pay these allowances in ’33, ’34, ’35.

  - trust exceeded its obligations by dipping into their own pockets.  Paid the remainder man’s share

  - now wanted to know if they had a claim against the remainder man for the part they paid that should have been his share

- Issue:  what are the entitlements of such a life tenant?  Can he recoup monies he spent that were the remainder man’s responsibility?

  - Law laid-down in Kensington v. Bouverie:  depends on the life tenant’s intention.


1.  If he did so in a spirit of generosity (as in a gift) to benefit the remainder man, there can be no recovery.


2.  If his intention was equivocal, he can recoup the money from the remainder man (can claim a charge over the remainder man’s interest).


  - a debt secured on the terms of the obligation paid-off (ex. on the terms of the initial mortgage ~ same interest rate, etc…)

- not certain in the law when the life tenant can call-in the debt.  Is it only able to be realised by his estate (upon his death)?

  - these were the issues dealt with in the Warwick case

- it is the duty of the life tenant to pay the interest, but not the principal.  That is the responsibility of the remainder man.

- Problem:  remainder man may have no money, may be quite young or may yet be unascertained.  May simply not want to pay-up.

- as well, there is a ceiling on the life tenant’s duty to pay interest ~ only to the extent of the income-earning capacity of the land.  The rest is the responsibility of the remainder man.

- Issue:  What if the life tenant went above & beyond his duty and paid the part of the remainder man, too?  What are his rights?

  - covered by Kensington v. Bouverie & Re Warwick
Back to Re Warwick:

  - a life-tenant may, by going above & beyond his duty, claim a charge (secured interest) against the remainder man’s interest in the land.

  - however, this devolves on intention


- if done in a spirit of generosity, no such interest arises.  Cannot recoup amounts paid (note that intent can indeed change half-way through)


- this is what was found in Re Warwick ~ they had paid out of a spirit of generosity with no thought of recoupment.


- however, if the intention was not so, the interest arises.

- if recoupment was intended, it is as though the charge was ‘kept alive’ (on the same terms) for the benefit of the life tenant as against the remainder man.

- Query:  when can this interest be claimed?  Two options:

  1.  May begin to collect immediately.

  2.  Must wait until life interest is expired.

~ Irvine prefers #2.  If #1, very oppressive to remainder man.

  - gives the life interest holder power to sell the land over the remainder man’s head.  Gives him an advantage at the remainder man’s expense.

  - Look to American law (detailed in Laskin’s book, p.410):  can get back the amount paid minus whatever savings accrued to the life tenant by paying-off the charge when he did.  Gets rid of whatever advantage may have been gained by the life tenant.

Holland v. Hodgson (1872), L.R. 7 (C.P.) 328

- leading case on fixtures

- Mason owned a textile mill.  Mortgaged it to Holland.  Mortgage expressly included any fixtures.  Mason still went bankrupt.  Hodgson was his trustee in bankruptcy.  Dispute arose as to the status of some heavy looms ~ fixtures or chattels?  If fixtures, the mortgagee (a secured creditor) would benefit.  If chattels, they would be sold to benefit all the other unsecured creditors.

- these machines were secured to the floor (couldn’t have used them otherwise)

- Court of Common Pleas decided that they were fixtures (upheld on appeal)

- Two factors:

  1.  Degree of annexation.

How securely is it fixed to the land (i.e. how much damage will be caused by removing it)?  If the degree of annexation is substantial, a presumption that it is a fixture arises.  If the degree of annexation is minimal, a presumption that it is a chattel arises.  Establishes who is to carry the burden of proof for #2.

  - however, this presumption is not conclusive

  2.  Object or purpose of annexation (intent).

  - Intent is the definitive test.

Smith v. Simon (1938), 1 W.W.R. 441

- dispute over a hen house

- Simon couldn’t pay his taxes, so the municipality auctioned it off in a tax sale to Mr. Smith

- Simon came back & took the hen house.  Only sitting on some wooden beams; not attached to the land in any way.

- Court still found that it was a fixture.  Though the degree of annexation was negligible, the intent had been to make it a permanent farm building.

Homfray v. Homfray (1936), 51 B.C.R. 287:

- “The real dispute is as to whether or not the life tenant is entitled to a first charge for all moneys paid out of the rends on account of the repairs, alterations and improvements.”

- “I find the parties never intended that the rents should be used for the repairs…at the expense of the life tenant and with no attempt made to reimburse her.”

- Mrs. Homfray is entitled as tenant for life to receive the net rents & profits of the property, but she is not entitled as of right to possession and management as it is a discretionary matter with the Court, and in the circumstances of this case the powers of management or leasing should be left with the trustees, and that the life tenant should not be let into possession of the property.

- Mrs. Homfray is entitled to the declaration asked for with respect to both the moneys actually advanced to her and the moneys paid out of the rents on account of repairs, alterations or improvements, or on account of the principal of the Miller & Lewis mortgage, and such moneys will, therefore, be a charge on the property.

- She is entitled to the net income of the property but she must pay or keep down the interest.  Sale ordered unless plaintiff’s charge satisfied within four months.

Law of Property Act (MB)

ss.9-10:  abolished common law dower & tenancy-by-the-curtesy

Dower Act
  s.1:  definition of a homestead & disposition

  s.7:  change of residence

  s.21(1):  Life estate on death of owner.

  s.4: does not outline what the consequences for breach of these conditions are.  No longer declares the whole transactions void.

  ss.9 & 10:  duty to acquire consent

  s.16:  remedy in damages

  s.19:  register a homestead notice against the property

- Several Distinct Functions/Two Separate Parts:

  1.  Protection of women’s rights to the family home.

  2.  Intestacy provisions/succession law parts.


- this part was severed from the current act in 1992


- focus is on #1, the real estate provisions

- Real Estate part had 2 further subdivisions:

  1.  Life estate part

  2.  Veto power over disposition.

- Homestead means three different things:

  a.  urban residence (home) & the area of land surrounding it, up to 6 lots (or 1 block).  Not more than 1 acre.

  b.  rural residence (home) & a ½ section (320 acres) selected under the rules of the act (not just any ½ section)

  c.  condominium (home)

  - “property occupied by the owner & the owner’s spouse as their home”

  - does not apply to common-law couples, only to those legally married.

  - what is meant by ‘owner’?  Does it need to be a fee simple?


- probably not.  Should be given a broad & liberal construction.


- could apply to long-term leases


Re Scott (1935), 1 W.W.R. 325 does not agree with this view (lower Alberta court decision)

- no change in the place of residence can occur without first getting the other spouse’s formal consent (once a homestead, always a homestead)

- act has never been gender-specific

- some period of co-habitation is presumed by the definition of ‘homestead’

- Problems with the Definition:

  - Protects residential rights.

    - meant to keep a roof over their heads

    - what if property is of mixed use?  Residential & commercial uses.

- s.21(1):  Life estate on death of owner.

  - surviving spouse cannot be left-out of the will; this section reads-in such a life estate

2.  Veto Power function

  - subject to a number of exceptions, one spouse cannot make a disposition without the other’s formal consent (in writing, in proper form)

  - What amounts to a disposition?  See s.1 (definition section)


- wife need not consent where estate is given to her


- as well, wife can surrender her rights under The Homesteads Act, but only for sufficient AND adequate consideration


- wife need not consent where she is co-vendor

  - See s.4:  note that it does not outline what the consequences for breach of these conditions are.  No longer declares the whole transactions void.

- Duty to Acquire Consent dealt with in ss.9 & 10

Questions Regarding Veto Power under Homesteads Act
1.  How strict must compliance be?

  - Brown says:  absolutely rigid

  - Senstad says:  need not be so rigid.

2.  What are the consequences of non-compliance with consent provisions?

  - omitted from latest version of Homesteads Act
  - see s.16:  remedy in damages


- doesn’t explain how damages are to be computed.  Entirely speculative process!

  - Irvine feels that the old Act provided wives with greater protection.


- made a disposition without her consent totally invalid


- now all they get is damages.  Hard to quantify.

  - in Alberta, wife gets half the purchase price

  - one other protection:  see s.19 ~ register a homestead notice against the property.  Prospective buyers/lessees/mortgagees are now aware of your rights.  Any transaction could now be set aside for fraud.  Much stronger protection.

3.  What do you do to assure your prospective buyer that the transaction is not subject to the Homesteads Act?

  - can make a statutory declaration; you can say you don’t have a wife or that this is not your homestead.

  - unless a s.19 notice has been filed, buyers & registrar need not examine these statements ~ take them at face value

Re Ripstein (1929), 38 Man. R. 184 (C.A.)

- concerned an apartment block.  First floor was mostly shops.  Second floor was apartments.  Third floor was their residence.

- Mr. Ripstein died.  Mrs. Ripstein, the widow, claimed a life estate in the whole block, or alternatively, in the 3rd floor.

- Court said, “No.”  This was a commercial/investment property.

- seemed annoyed that ‘house’ did not attach directly to the land (a “flying fee”)

- main point:  this was a commercial building

- what impact did this have on normal commercial use of homes (ex. letting a room to a lodger; having a home office; hairdressing in the basement)?

Re Ostrapowicz (1938), 46 Man. R. 65

- Court came full circle ~ another of these split-use premises

- was it a homestead?  (a mom’n’pop type business as well as the family home)

- was it primarily a commercial property or primarily the family’s home?

- majority of the court decided that she could get a life estate

- Test:  if its primary function is as a home for the family, it is a homestead, no matter what its income-producing capacity as a business

- now, where a hybrid-use property is in question, the Court will be inclined to find a homestead & grant a life estate

- however, note that Re Ripstein has never been overruled

Re Empey (1979), 2 W.W.R. 559

- shows how far the law has come

- a very broad & liberal interpretation of homestead

Re Neuhaus (1923), 4 D.L.R. 1190

- wife subject to prior claims of husband’s creditors, judge states in obiter
- this is why, in his opinion, the legislature so quickly changed its language

Crichton v. Zelenitsky (1946), 3 D.L.R.

- Zelenitsky was a farmer in the Winnipeg Beach area

  - attempted to leave his farm to his four children

  - widow wanted to claim her life estate, but Crichton (lawyer/executor) said he needed to discharge husband’s debts first

  - reinforced obiter of Neuhaus:  creditors come first.

- makes the widow’s protection rather flimsy.

Brown v. Prairie Leaseholds (1954), 62 Man. R. 253

Issue:  what if consent ritual is not strictly complied with?

- agent visits the Brown’s, wants to secure an oil exploration lease over the farm

- agree to sign such a delayed lease

- agent acts as the commissioner for oaths for Mrs. Brown’s Dower Act consent, too (as well as buyer)

- later found out that he had just signed away all his oil rights ~ challenged this fraudulent transaction on three grounds:

  1.  Non est factum
  2.  Fraud.

  3.  Ritual demanded by the Dower Act was not followed.


- Mr. Brown was still in the room (not ‘separate and apart’)


- whole transaction is invalid & ineffective


- this ritual was absolutely & rigidly mandatory


- if not completely followed, the transaction would be invalid

- it has been suggested that perhaps the law surrounding compliance with these rituals has relaxed over time.  Not so stern nowadays. (?)

Senstad v. Makus (1977), 5 W.W.R. 731

- case arising out of Alberta ~ went to Supreme Court

- Alberta Dower Act is worded quite differently than ours, but has the same purpose

- SCC said that these slight mistakes could be winked at by the courts to protect the bona fide purchaser

- very different from stern holding of Maybank J. in Brown
Westward Farms v. Cadieux (1982), 16 Man. R. 219

- may have a remedy against registrar or spouse in damages if Dower Act consent is not obtained

Reep v. Shuckett (1955), 63 Man. R. 192

- Reep was a farmer.  Married for many years.

- wanted to run a rooming house in the city.  Needed some money.

  - mortgaged his farm to Mrs. Shuckett

  - signed a declaration that he had no wife

- fell behind in mortgage payments.  Foreclosed on the farm.

- Shuckett had no duty to look into Mr. Reep’s statement

  - had no reason to suspect it was false

- transaction could not be set aside.  No remedy for the wife here.

Fisher v. Wig (1700)

- Common law presumption in favour of joint tenancies

- the fragmentation of the estate heals itself up.  This is better than continued fractionalisation.

Law of Property Act

s.15:  Where, by any document, land is given to or owned by two or more people in any type of estate, it shall be considered that they take a tenancy-in-common, unless there is clear intention to form a joint tenancy.

- statutory presumption of tenancy-in-common

  - adopts the equitable presumption of tenancy-in-common

Re Sterenchuk (1958), 16 D.L.R. (2d) 205 (AB C.A.)

- Alberta has a statute like Manitoba; presumption in favour of tenancies-in-common

- an unmarried couple bought a laundromat

- they expressly took title as joint tenants, not as tenants-in-common

  - despite the statute, the plaintiff looked to equity’s three exceptions (#3 specifically):  should override the statute, they argued

  - Court held that if the parties have explicitly chosen a joint tenancy, equity cannot interfere.  Superseded by the statute.

Novak v. Gatien (1975), RFL 397 (MB QB) & Re Gore (1972), ILR 1-448

- what happens when one joint tenant kills another?

  - general principle that one cannot profit from one’s own wrongdoing

  - get a common law title, but you hold it on trust ½ for yourself and ½ for the other person’s estate.

Real Property Act 

s.50(1): where only one joint tenant remains, certificate of title is changed to indicate that he is now sole owner

Williams v. Hensman (1861), 70 E.R. 862 at 867

- Three Ways to Effect a Severance:

  1.  Any one of the joint tenants acting upon his own share (a unilateral act of one joint tenant)

    - must be an act of disposition

  2.  Mutual agreement

  3.  Severance by any mutual course of dealing intimating mutual intent to move to a tenancy-in-common

Sorenson v. Sorenson (AB CA) 

- said a life estate did not qualify as a disposition.  Settled before appeal was heard.

York v. Stone (1709), 91 E.R. 146 

- said a mortgage did effect severance.  Acted like a sale.  Unfortunately, back then, mortgages were quite different than they are now.

- nowadays, a mortgage is merely a security device.  Title does not pass except in the event of non-payment.

Lyons v. Lyons (1976), Vict. R. 168 (Australia)

- nowadays, mortgage probably does not qualify as a disposition

Re Brooklands Lumber, 3 D.L.R. (2d) 762 & Sorenson v. Sorenson
- Canadian support for this notion.

Stonehouse v. A.G. (B.C.) (1962), S.C.R. 103

Issue:  can joint-tenancy only be severed upon registration, or at the time of the transaction?

- married couple joint tenants of family home

- mother wanted to give her ½ share to her daughter

- documentation was drawn-up & passed hands

- nothing else happened, until three years later when mother died

- daughter now registers title; step-father then attempts to register as sole owner.  Now tenants-in-common.  Only gets a ½ share.

- there was nothing he could do to dislodge her once she was registered.  Nothing short of fraud would allow it.

- the register was absolute.  What it says, goes.

- Mr. Stonehouse lost.

- once a document is executed, it is sufficient to sever a joint tenancy.  Need not be registered to do so.

- Issue:  to what extent should these types of secret dealings influence the rights of other joint tenants?  Need they be registered to do so?

- Stonehouse said it could influence interests without being registered.

Real Property Act in Manitoba

- s.79(1) took care of this problem

- needs to be executed by all other joint tenants

- or all other joint tenants must consent in writing

- or evidence must be provided that shows other joint tenants have been given 30 days’ notice

Power v. Grace (1932), O.R. 357 & Re Young (1968), 70 D.L.R. (2d) 594 (B.C.C.A.) & Re Brookland’s Lumber (1956), 3 D.L.R. (2d) 768 (MB)

- Leading cases on involuntary dispositions

  - this does effect a severance

- can also be done by a judgment debt (where creditors get judgment against you & register it)

See Flanagan v. Wotherspoon (1953), 1 D.L.R. 768 (B.C.S.C.)

- good example of severance by mutual course of dealing

- two brothers, joint tenants, wanted to sell their farm

- divided-up the deposit paid by buyers & put in their separate bank accounts

- William attempted to leave his half of the farm/sale proceeds to his daughter Margaret Flanagan by his will.

- Question:  was William a joint tenant when he died?

- court looked at the way they had behaved in the sale ~ divided it up.

- also, he purported to do something a joint tenant can’t do, while his brother looked on in silence.  Jim appeared to acquiesce ~ mutual intent apparent on its face, whether or not any true agreement existed between them.

- the mutuality of conduct showed that they no longer considered themselves joint tenants.

Burgess v. Romsley (1975), Ch. 429

- are there other modes of severance?  This case says, ‘Yes’, a unilateral declaration will do, though the other joint tenants need to be aware of it.

But see Re Wilkes, Child v. Bulmar (1891), 3 Ch. 59

- reinforces the view that there are only three methods of severance

- fund left to the 3 Child children as joint tenants

- there were many other Child children, but only the three eldest had shares in this fund

- When Wilkes, the eldest, reached age 21, he would be entitled to take his share out of the fund (this would be partition)

- died before partition could be effected

- this would have been a clear case of unilateral declaration (attempted partition)

- court held that there was no severance effected here

Law of Property Act

ss.18-26:

- agreement to partition still available (unanimous agreement)

- otherwise, the only remedy is statutory

s.19:  joint tenants, tenants-in-common, mortgagees or other creditors may be subject to partition or sale

- applies to life tenants, remainder men & consecutive landholders, too

Re Winspear Higgins Stevenson (1978), 5 Real Prop. Rep. 81 (MBCA)

- language of the statute is permissive; power to order partition is discretionary.  Cannot insist on it.

- burden of proof is one the party opposing the order of partition.

Kennedy v. DuTrafford (1897), A.C. 180 & Nunes v. District Registrar (Winnipeg Land Titles Office) (1971), 5 W.W.R.

- no fiduciary relationship between joint tenants or tenants-in-common

- three gentlemen (Nunes, Pereira & Madeiros) bought a property on Sargeant Ave.  Held as joint tenants.

- needed to mortgage the property to buy it

- serious default on the mortgage (only one payment made)

- auctioned off:  Nunes bought it.  Mortgaged it with the same company.  Now wanted to own it himself.

- Deputy Registrar refused to register it; thought Nunes was muscling-out the other two.

- court held that there was no fiduciary relationship ~ each could pursue his own interest ruthlessly/selfishly

- however, in this case, everybody was better off, Nunes having bought the property.

Statute of Anne, 1705

s.27 created other possible situations for accounting:

  - receiving more than his just share or proportion

- how was this to be interpreted?

Queen’s Bench Act

s.77.  Totally & wholly adopted Statute of Anne in our province.

- overhauled in 1988:  reworded, renumbered (s.68(2))

- no longer says accounting for what:  are we to read-in “for receiving more than his just share or proportion”?

Henderson v. Eason (1851), 117 E.R. 1451

- co-tenants own a farm

- one brother leaves; other runs the farm & receives all the income produced by the land.

- after the farmer died, the absentee tenant returns.  Claims his half of these proceeds (receipts).

- where ‘one has received more than his just share or proportion’:

  1.  Received:  actual money/income.  Not intangibles.

  2.  Just share or proportion:  only ½, because he was ½ owner?  Not that simple!


- NOT ALWAYS PROPORTIONATE TO THEIR SHARE IN THE TITLE


- just = deserved

- in this case, as he had done all the work, had all the worry & care of the land, he deserved 100% of the income.  Absentee brother gets nothing.

Osachuk v. Osachuk

Issue:  Is a co-owner liable for monies that might have been received, but for his wilful neglect or default (constructive receipts)?

- See Queen’s Bench Rules:  Rule 360(b) [now Rule 55.04(2)]

   - specific reference to constructive receipts

  a.  Is this rule valid?


- much wider remedy than that in Henderson v. Eason or Statute of Anne

  - a substantive extension


- normally, the Queen’s Bench Rules are merely procedural or administrative.  This is substantive.  Is it ultra vires?  No.


  - Why?  Because it started its life in an appendix to statute, in 1895.  Not simply invented by the judiciary, but with the full effect of statute.

  b.  What did it mean?


- look to the facts of Osachuk:  in a motion for partition, she also called for an accounting.  He said, “There’s nothing to account for.  I haven’t rented it out.”  She sues on Rule 360(b) ~ wilful neglect.  Court said, “No wilful neglect here.  It requires a duty.  No duty owed by Mr. Osachuk to Mrs. Osachuk ~ not her bailiff.”  Mrs. Osachuk walks away empty-handed in this regard.


- Irvine’s problem:  Rule 360(b) has been replaced by Rule 55.04(1).  Is the new rule valid?  It didn’t go through the legislature.  Same argument as in Osachuk will arise again.

Osachuk v. Osachuk:

  1.  Wants accounting for actual receipts.
None.

  2.  Wants accounting for possible receipts (constructive receipts) under Rule 360(b).
None.

  3.  Wants occupation rent paid.


- Mr. Osachuk enjoyed a property she ½-owned, rent-free.  Now wanted him to pay.

  Three Situations Where Such Rent to be Paid:


1.  One co-owner ousts the other.


2.  Where it has been expressly agreed upon.


3.  In the context of a partition suit, at which time there is a general equitable power to take accounts, but only in certain circumstances.

- what happens when one co-owner enjoys sole possession? (as in Osachuk v. Osachuk)

  - can he make the other co-owners pay for repairs, etc.?

  Three Situations:


1.  Where the expense is solicited by other co-owners; express or implied agreement to repay.


2.  Where expenditure is made to discharge an obligation owed by all the co-owners (ex. repairs to stay up to code)


3.  In the context of a partition suit.


  - Note:  this is a trade-off.  Because Mr. Osachuk didn’t ask for these day-to-day expenses, Mrs. Osachuk was not entitled to demand an occupation rent.  Works like a counter-claim.  Won’t get one without the other.

- Main supports of Osachuk:

  - on point of accounting:  Henderson v. Eason
  - Leigh v. Dickeson (1883), 12 Q.B. 194 per Parke B., aff’d (1885) 15 Q.B.D. 60

  - Mastron v. Cotton (1926), 1 D.L.R. 767

