Personal Property with Professor Irvine

Compiled by Melanie Rempel

Breakdown of the Course
Personal Property - 2 credit hours

- 40% Christmas exam

Real Property - 3 credit hours

- 60% April exam

Personal Property v. Real Property
- very different subjects

- Personal is much more modern, fairly easy to follow

- Real Property goes back much further, uses lots of Latin

  - deals with land (real estate) and interests in land ("land law")

- personal property is all other forms of property recognised by law
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Personal Property

Interests in Land

Initially dealt with by

the King's Court

(From the French "réal"

 meaning "regal" or "royal")

anything growing

on land (ex. crops)

structures on the land

(ex. houses)

fixtures (started off as chattels,

but became part of the land)

Includes:

Includes:

1.  "Choses in possession" = tangible

Chattels

Money

2.  "Choses in action" = intangible

Debt (ex. bank accounts)

Patents

Shares/Stock

For example:

3.  "Chattel real"

Leases/leasehold interests in land


Recommended Texts
For Personal Property:

- Crossley Vaines on Personal Property (English)

  - on reserve in the library

- Brown on Personal Property (American)

  - also on reserve

- Ziff, Introduction to Property Law
  - this is the best one

  - buy it second-hand or find in reserves

- Mendes da Costa

  - casebook

An Introduction to the Personal Property Course
- we will not be dealing with some aspects of personal property, as they are covered in other courses

Our 3 Topics

1.  Finders

2.  Gifts

3.  Bailment & related issues

- the exam will have 3 questions, one on each topic

  - 2 hours

  - closed-book

Overview of the Topics
Finders
- does not generate much litigation

- good way to learn case law & how arguments are built

Gifts
- important lead-up to trusts

Bailment
- when one person comes into possession of another's property lawfully, through an agreement

  For Example:

  - lending/loaning

  - looking after something for someone

  - hiring

- good book:  Palmer on Bailment

Finders
Finders keepers, losers weepers?

- Main issue:  What are the rights & responsibilities of a person who finds another's property (usually an unknown person)?

Exam Hint:  work out the confrontation between the parties.  What hats do they wear (finder, property owner, true owner, etc.)

- Foundational Case:  Armory v. Delamirie (1722), 1 Stra 505; 93 E.R. 664

Armory v. Delamirie
- an action of trover (nowadays, conversion) in tort

Facts:

A, a chimney sweeper's boy, found a jewel.  He brought it to D, a goldsmith, who in turn offered A money for the gem.  A would not take the money, but wanted the jewel back.  D returned the socket, minus the jewel.  A sued in trover.

Holdings (3):

- most important ruling:  the finder of the jewel is able to keep it against all but the rightful owner, and maintain trover.

  - When you find something, you do not become the owner

  - However, you would gain "qualified" property rights (gain "title") which would allow you to keep it against all but the true owner

- very broad decision; the judge goes further than necessary, outside the narrow bounds of this particular case

- ratio decidendi is buried in a lot of obiter dicta.

- there were other claimants that could have filed (ex. the rightful owner, the chimney sweep's employer) but didn't

- another case, similar in nature:  Bird v. Fort Francis, [1949] 2 D.L.R. 791.
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- Rule 1, that the finder has a better claim against all but the rightful owner, was an overly broad statement of law that can be viewed as obiter dicta
  - the whole world is not on trial here

  - this comment prejudices future cases; when a judge settles disputes that are not before the court, his judgments are only obiter
- much of Rule #1 has been carved away by later decisions

  - nowadays, the finders loses more often than wins

Ratio:  when a finder is confronted with a subsequent claimant, the finder has a better title

- the best title is ownership; title is relative

Rule 2:  the employer is responsible for the action of the employee, while on the job

  - predecessor of "vicarious liability"

Rule 3:  The only remedy in a trover/conversion case is damages.  Cannot order the jewel to be returned.

  - the reason he sued in trover was so that he could have a jury trial

  - the doctrine employed:  Omnia praesumuntur contra spoliatorem = "in the absence of evidence, the court will draw a negative inference against the wrongdoer"

    - since the jewel was not available to the court, the judge ordered the jury to assess the highest possible value for damages

Bridges v. Hawkesworth, [1851] 21 L. Jrnl Q.B. 75; (1843-1860) All E.R. 122

Facts:

B was a travelling salesman, who went from shop to shop.  Visits the shop of H.  While there, he finds a bundle of banknotes lying on the floor.  B gives them to H in order to return them to their rightful owner.  H advertised, but no one came forward.  After several years, B returns to find no one has claimed them.  B wants to take them, but H hangs-on to them, since they were found in his shop.

Trial History:

Trial:  Judge finds in favour of H.  Should have been bound by Armory v. Delamirie.  Thought the place where the money was found was of great importance.

Appeal:  Judges upheld Armory v. Delamirie.  Finder has the better claim.  Place where it was found is irrelevant.

H's Argument:  Occupancy & ownership gives him first title, after the rightful owner, but better than B's claim.  Must be a claim made before B finds them.

The Test Applied:  if the notes had been kicked-out of the shop, would H have been liable for them to the true owner?

- no responsibility = no rights (no duty/no rights argument)

- when one person is in the possession of another's goods, they by law become a bailee.  Two sets of consequences are automatic:

1.  Responsibilities of custodial care

2.  Gain important rights.

- in a bailment situation, responsibilities & rights are the two consequences of possession

- the underlying question regards possession.  With possession comes responsibilities and rights.  This completes the reasoning of the court.  Title is linked to possession.
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Analysis:  Does H have possession?  No.  Thus, he did not have any duties or rights, either.

Possession involves awareness, physical control & the intent to exclude others.  To what extent are each of these required to have possession?

- Priority of possession determines the ranking of title.

Important Passages from Bridges v. Hawkesworth:

- "The general right of the finder to any article which has been lost as against all the world except the true owner, established in Armory v. Delamirie, which has never been disputed."

- "It was well asked on the argument, if the defendant has the right, when did it accrue to him?  If at all, it must have been antecedent to the finding by the plaintiff, for that finding could not give the defendant any right."

- "The defendant has come under no responsibility."

South Staffordshire Water Co. v. Sharman, [1896] 2 Q.B. 44

Facts:

Mr. S, while cleaning out, under the plaintiff's orders, a pool of water on their land, found two rings.  He declined to deliver them to the Water Co., but failed to discover the real owner.  Company sued in detinue.

Holding:

Plaintiff company was entitled to the rings.

What were the characteristics of Mr. Sharman's employment?

  - long-time employee, or

  - one-time contract worker?

- we don't know

Trial History:

County Court Judge decides for Sharman, he keeps the rings.

  - closely resembles Bridges v. Hawkesworth
locus in quo = place where the finding occurred

- company appealed to Court of Queen's Bench

- the court is faced with two of its previous decisions, which seem to favour Sharman (Hawkesworth & Delamirie)

Two Questions:

1.  What is the reasoning used by the judges? (ratio)

2.  How can they get around the precedents? (distinguishing)

- notice that the case does not turn on the employment status of Mr. Sharman (that's why it is never  specifically stated)

Ratio:  possession of land carries with it a right to possess any chattel attached to the land, even if the owner is unaware of its existence

  - that means the water company had first possession of the rings, and that they have a better title than Mr. Sharman

  - given possession because they control the place where the rings were found & had a presumed intent to exclude others

  - court wanted to make sure that people wouldn't go around interfering with the property of others (policy reason)

  - In Bridges, the banknotes were in plain view, whereas here Sharman had to interfere with the real estate to obtain the goods.

Important Passage from South Staffordshire Water Co. v. Sharman
- "The possession of land carries with it in general, by our law, possession of everything which is attached to or under that land, and, in the absence of a better title elsewhere, the right to possess it also.  And it makes no difference that the possessor is not aware of the thing’s existence…It is free to any one who requires a specific intention as part of a de facto possession to treat this as a positive rule of law.  But it seems preferable to say that the legal possession rests on a real de facto possession constituted by the occupier's general power and intent to exclude unauthorized interference."

Kowal v. Ellis (1977), 2 W.W.R. 761 (Man. C.A.)

- a Manitoba case involving a finder & a property owner or finder v. owner of locus in quo
- this case is an application of the reasoning of Bridges v. Hawkesworth (the finder prevails)
Facts:

K saw a gas-powered water pump valued at $450 on E's property.  E was unaware of its existence.  K, having told E about it (no issue of trespassing), takes possession of it.

Trial History & Holdings:

- County Court judge found in favour of K, the finder

- Court of Appeal judge believed the goods to have been "lying unattached" on E's land; this statement indicates that he is going to side with K, the finder

- a finder who takes possession becomes a "bailee by finding"

Obiter:

1.  Suggests a dishonest finder weakens his claim

2.  No rights arise from simply finding something (that is, seeing it but not taking possession of it)

3.  If a person finds something & takes possession of it, he takes on some obligations (custodial care & reasonable efforts to find the real owner).

- discusses Armory v. Delamirie, Bridges v. Hawkesworth & Hannah v. Peel.

- the plaintiff has a claim, and the defendant must show a superior title

See p.763; a landowner can defeat a finder in two ways:

1.  Abandonment:  Owner of chattel has so dealt with the chattel such that the owner of the locus in quo becomes the true owner

  - a rare occurrence

  - finder cannot defeat the true owner

2.  Prior Possession:  Owner's superior claim arises when he himself already possesses the item (had already become a bailee by finding).

  - priority of possession in point of time gives priority of title

Application:  Mr. Ellis had knowledge, but no exclusionary intent.

Unanswered question:  When is a landowner in possession of chattel on his land, though he is unaware of their existence?

Important Passages from Kowal v. Ellis
- "I start from the premise that a finder of a chattel who takes it into his possession becomes a bailee by finding (provided, of course, that the finder does not intend to deprive the true owner of his right to it)."

- "No rights or obligations arise from the finding itself."

- "If however, a person finds a chattel and takes possession of it, then he immediately becomes responsible to the owner of the chattel to take reasonable care of it and, in my view, to make reasonable efforts to locate the owner."

- "It follows that the plaintiff is entitled to possession of the pump, unless the defendant asserts and proves a title to the pump superior to that of the plaintiff."

- "Such a superior title may arise independently of the original owner of the pump if the original owner has dealt with it in such a way as to enable the landowner to assert a claim as owner of the chattel [abandonment], or it may arise by reason of the landowner having himself already become the bailee of the chattel on behalf of the true owner [prior title needed]."

- "the defendant can succeed only by showing that he himself was in possession of the pump at the time of the finding in such a way that he, the defendant, had already constituted himself a bailee for the true owner."

- "to oust the claim of a bailee by finding it is not enough to establish some kind of metaphysical possession."

- "What must be shown is that the land-owning claimant, who has not acquired ownership of a chattel, is a prior bailee of the chattel with all the rights, but also with all the obligations, of a bailee."

Summary
When does a landowner have better title than a finder?

1.  When there is a case of abandonment by the true owner, such that the landowner becomes the true owner.

2.  When chattel is attached to or under his land (ex. Sharman)

  - when interference with land would be necessary to claim/find them

  - when lying unattached on the surface, the finder has a better title (ex. Bridges)

3.  A trespassing finder may have a lesser claim than that of a true finder.  This point is undecided; would the landowner have a better claim?

In Kowal v. Ellis, the pump was lying unattached on the land.

Issue:  Who had possession first?  What is possession?

  - no duty = no rights applies neatly to Bridges v. Hawkesworth & Kowal v. Ellis, but

  cannot fit the Sharman case

  - Sharman must be viewed as an anomaly, decided by public policy

London Corporation v. Appleyard (1963), 2 All E.R. 834

Facts:

Involved large corporate buildings that were quite old.  Buildings were leased to Mr. Samson in 1889 for an 80-year term.  Under the lease, the tenant gains possession of the land.  Samson had since relinquished his title to a succession of tenants.  By 1930s & 1940s, it was occupied by Priest Marian Ltd.  Quite damaged by bombing in Second World War.  Venture & Yorkwin moved-in in the 1960s to redevelop (i.e. demolish) it.  Employed Wakes Ltd. to demolish the building.  Appleyard & Falan were two ordinary workers who were hired to do the hands-on work.  They found an old safe containing lots of banknotes (all dated between 1943-44).  It is probable that their owner was killed in the war.  The banknotes were handed over to the police, who called for claimants.

  1.  Finders:  Appleyard & Falan

  2.  Landowners:  Venture & Yorkwin (possessors of the land)

  3.  Previous Owners:  Priest Marian Ltd. (in possession at time of deposit)

  4.  Leasor:  London Corporation

- Wates Ltd. could have put in a claim, but didn't

- Police started an interpleader action in court, so they could weigh the competing claims

Venture-Yorkwin v. Appleyard & Falan:  judge decided that this fell into Sharman category.  So far, Venture-Yorkwin had the best title.

London Corporation v. Venture-Yorkwin:  Hannah v. Peel would have decided in favour of Venture-Yorkwin, however, they had a contractual title (set-out in lease).  City of London has the best claim.

- Priest Marian Ltd. dropped out; would have had a good claim; probably deposited during their lease.  Prior title means better claim?

- Wates Ltd. would have had a better title than its employees, but chose not to exercise it.  However, it would have been a lesser claim than that of Venture-Yorkwin.

- Illustrates how Armory v. Delamirie rule has been riddled with exceptions.  Finders were totally outweighed by other claimants.

Hannah v. Peel, [1945] 1 K.B. 509

Facts:

House owned by Maj. Peel, but he never lived there.  In 1939, the house was requisitioned by the War Office (British gov't) and used as a field hospital.  Hannah's job was to secure the blackout curtains.  While doing so, he found a brooch on the windowsill.  Handed it over to police, who gave it to Peel, who sold it.  Hannah sued Peel.

Issue:  Is this a Bridges or a Sharman case?

Reasoning:

1.  Here the goods were found to be lying unattached to the land

2.  Maj. Peel had never been in possession of the land, thus he could hardly claim that derivative possession.  Not the owner/operator.

  - this distinguishes it from Sharman and Bridges cases.

  - would have been a harder case had Peel at any time had possession of the house

Important Passages from Hannah v. Peel
- Bridges:  location upon finding is irrelevant; Sharman:  used location to distinguish that case.

- "what is curious is that there was no suggestion that the place where the notes were found was in any way material; indeed, the judge in giving the judgment of the court expressly repudiates this and said in terms 'The learned judge was mistaken in holding that the place in which they were round makes any legal difference.'  It is, therefore, a little remarkable that in South Staffordshire Water Co. v. Sharman, Lord Russell of Killowen C.J. said: 'The case of Bridges v. Hawkesworth stands by itself, and on special grounds; and on those grounds it seems to me that the decision in that case was right.  Someone had accidentally dropped a bundle of banknotes in a public shop.  The shopkeeper did not know they had been dropped, and did not in any sense exercise control over them.  The shop was open to the public, and they were invited to come there.'

- "Patteson J. never made any reference to the public part of the shop and, indeed, went out of his way to say that the learned county court judge was wrong in holding that the place where they were found made any legal difference."

- "It has been said that it [Sharman] establishes that if a man finds a thing as the servant or agent of another, he finds it not for himself, but for that other, and indeed that seems to afford a sufficient explanation of the case.  The rings found at the bottom of the pool were not in the possession of the company, but it seems that though Sharman was the first to obtain possession of them, he obtained them for his employers and could claim no title for himself."  Total misrepresentation of Sharman, which devolved on possession, not employment.

- "It is fairly clear from the authorities that a man possesses everything which is attached to or under his land."  Sharman
- "a man does not necessarily possess a thing which is lying unattached on the surface of his land even though the thing is not possessed by someone else."  Bridges
- "The defendant was never physically in possession of these premises at any time.  It is clear that the brooch was never his, in the ordinary acceptation of the term, in that he had the prior possession.  He had no knowledge of it, until it was brought to his notice by the finder."

- "the brooch was 'lost' in the ordinary meaning of that word; that it was 'found' by the plaintiff in the ordinary meaning of that word, that its true owner has never been found, that the defendant was the owner of the premises and had his notice drawn to this matter by the plaintiff, who found the brooch.  In those circumstances I propose to follow the decision in Bridges v. Hawkesworth, and give judgment in this case for the plaintiff for 66l.

Finding During Employment
- McDowell v. Ulster Bank (1899) Irish Law Times 225

  - decided by a very eminent judge (Palles C.B.)

  - McDowell was like a caretaker/janitor

  - one night he found a stack of banknotes on the floor

  - true owner never came forward

  - so, he sued his employer (thought he could benefit under Bridges v. Hawkesworth)

  - main difference:  he was a servant/employee; he had mere CUSTODY of the banknotes, not true possession

  - the bank had possession; McDowell was only an extension of his employer

Finders:  Conclusions
- The finder has a better title than the whole world except the true owner.  Exceptions:

  1.  Against the owner & operator of the land wherein it is found (Sharman)

  2.  In the course of their employment (McDowell).  However, this is a very elastic concept.

See Byrne v. Hoare (1965) Queensland R. 135:

  Constable Byrne was assigned to direct traffic at the drive-in.  Found a gold ingot while waiting for the movie to end.  Handed it over to his supervisor, but no one claimed it.  Byrne sued & won.  It was a finding incidental to his employment, rather than in the course of his employment.  His job only put him in the right place at the right time.

Remember Millas v. B.C. (December 20, 1999) Prov. Ct.:

  The case of the off-duty police officer in B.C. who found a million dollars in a park garbage can.  He was awarded the money.

  3.  Treasure Trove:  gold & silver found deliberately hidden in the earth or any secret place, without knowledge of the true owner, belongs to the Crown.

See Lyman (1967), 2 Man.L.J. 294

Leading case:  A.G. v. B.C. Museum (1903) 2 Chan. 598

  4.  Only lost goods can be found (lost/mislaid distinction imported from the United States)

See American case:  Kincaid v. Eaton, 98 Mass. 139

  - Eaton left his wallet in the bank; Kincaid found it there.  Kincaid tried to claim the reward, but the judge decided that Eaton had not actually lost it, but simply misplaced it.  No reward.  

- in the main, this concept has been ignored by Canadian case law, however it has been imported in some jurisdictions (Heddle v. Bank of Montréal)

Other Finders Cases
- Trachuk v. Olinek (1995), 36 Alta. R. (3d) 225 (a Canadian version of Hannah v. Peel)

- Infuriating case:  Elwes v. Brigg Gas Co. (1886) 33 Ch. D. 562

  - ranks somewhere between Bridges v. Hawkesworth & Sharman case

  - the "odd man out" of all finder cases

  Elwes, a life-tenant of the land, leases part of it to the Brigg Gas Co.  In the midst of their construction, a prehistoric boat was found embedded in the ground.  Who has better title?

  - First, what was the boat:


a.  a chattel;


b.  part of the soil; or


c.  a mineral?

  - on any of these bases, Elwes had the better title.

    - attached to or under the land (precursor to Pollock & Wright; Sharman case)

- Parker v. British Airways (1982), 1 Q.B. 1006 (C.A.)

  - attempts to summarise & fix the law of finders

The Law of Gifts
- very different from the law of finders, since it is of much greater practical importance

- gifts are divided into two categories

  1.  Gifts of real estate - not looked at in this course

  2.  Gifts of personal property


a)  choses in possession (chattels)


b)  choses in action - not covered in this course

- gifts are almost always one type of chattel of another

Three Categories
  A.  Inter vivos (between living people)

  B.  Testamentary (from a dead person; through a will) - covered in Wills class next year

  C.  Donatio mortis causa (from a person facing death)

What is a Gift?
- the gratuitous transfer of the best title one has to property from one person to another

- you cannot give a better title than you've got

  Maxim:  Nemo dat quod non habet (one cannot give that which one doesn't have)

  - however, there are exceptions to this rule

Capacity
- not everyone can give a gift at all times

*See Crossley Vaines on Personal Property*

Ex. insane people; small children; drunks

Methods of Making Inter Vivos Gifts
1.  Delivery:  simply handing chattels over to the recipient


- the most common method

2.  Deed:  gift given by written document under seal


- tends to be used for larger gifts (ex. land)

3.  Trusts:  if you make yourself a trustee of something for a donee or beneficiary.  No physical transfer, but the equitable title belongs to the beneficiary even though they don't have physical possession.  Can be effected solely by verbal means.

The Nature of Gifts
Finality
- gifts are immediate & final, for the most part

  - deeds can be set-up for the future (a delayed gift)

- Re Hudson (1885), 54 L.J. (Chan.) 811

  - promised to give the church £20,000, in instalments

  - a promise not supported by consideration

  - paid several instalments, but died suddenly

  - church sued for the remaining £8,000

  - this was a promise, not a gift, so they could not claim the money

- Re Churchill (1917), 1 Ch. R. 206

  - Churchill owned a large, valuable coin collection

  - promised to give them to the University of Manchester

  - did indeed give some of his collection to them, but died

  - those he had not yet transferred to them were not gifts; they were merely promised.

Revocability
- Once gifts have been given, they cannot be revoked, unless you have a clause allowing for such a power.

- Villers v. Beaumont (1682), 1 Vernon's Rep. 9

  - Old Beaumont was talking with his cousin Villers in a pub.

  - gave by deed a number of lease-holds to his cousin

  - died a few weeks later

  - in his will, he revoked his gift to his cousin & gave the property to his brother, Lord Beaumont

  - case went to the Court of Chancery

  - Since there was no express reservation of the power to revocation, the gift was final & the properties belonged to the cousin, unable to be willed away.

  - Rule:  you cannot affect valid gifts by your will.  They are no longer yours to meddle with.

Delivery
- Irons v. Smallpiece (1819), 2 B. & Auld 551

  - old Mr. Irons gave a pair of colts to his son, but kept them on his land

  - cost of hay was to be paid by the son

  - soon after, Mr. Irons, Sr. died

  - Ms. Smallpiece was the executrix of his will

  - she didn't believe it was a valid gift, though they were not mentioned in the will

    - as such, they would go to the residuary legatee, Ms. Smallpiece herself

  Rule:  no physical transfer of the goods (not delivery or deed); no change in possession = no gift.

  - this case did not settle the law, since many judges felt that it was wrongly decided

- Cochrane v. Moore (1890), 25 Q.B.D. 57 (C.A.)

  - confirmed the principle of Irons v. Smallpiece.  Physical transference of possession is necessary for a valid gift

  - however, they did find evidence of a gift by declaration of trust - this was wrong!

Ingredients for a Valid Gift by Delivery
  1.  Intent to give; and

  2.  Transference of possession

(not necessarily in that order or at the same time - the two must only co-exist for a moment in time)

- Re Stoneham 1919), 1 Ch. 149

  - lived in a house owned by the donor, the chattels within which were later given to him

  - the donor died & there was dispute over this gift

  - it was held that there was a valid gift though the intent to give existed after physical transference of possession

- Winter v. Winter (1861), 4 Law Times Rep. 639

  - son was the employee of his father in a barge company

  - son drove a barge which the father later gave to him

  - technically, since it was in the course of his employment, he did not have possession of the barge but mere custody of it

  - "Good enough," said the court.  Same reasoning as Re Stoneham.

- Thomas v. Times Book Co., Ltd. (1966), 2 All E.R. 241

  - Dylan Thomas wrote Undermilkwood

  - manuscript was given to a friend (Doug Cleverdon)

  - Dylan promised Doug he could have it when he found it, which he did slightly before Dylan's death

  - Kaitlin Thomas, the widow, sued Times Book Co. who had the manuscript at the time

  - it was held that this was a valid gift, since both ingredients existed though the intent came before possession

  - if Dylan had died before Doug found the manuscript, there would not have been a valid gift

  - this would also be true if Dylan had revoked his intention to give before Doug took possession of the manuscript

Cochrane v. Moore
- Cochrane is a money-lender; Benzon was deeply indebted to him

- to pay off his loans, he sells Cochrane all his horses

- Mr. Moore, an amateur jockey, claimed a quarter-share in one of these horses

- Benzon had earlier "given" this 1/4 to Moore - expressed a true intent to give, but did not "deliver" it

- judge held that delivery was necessary for a valid gift, not just the intent to give.  Reinforced Irons v. Smallpiece.

- However, since they didn't want Cochrane the money-lender to win, they found another way for Moore to have received a valid gift:  they invoked equity & its law of gifts by trust; Mr. Moore was the equitable owner & Mr. Cochrane was his trustee.

Two Applicable Equitable Maxims:

1.  Equity will not assist a volunteer (someone trying to get something for nothing)

2.  Equity will not protect an imperfect gift (if a gift fails at common law, it should not succeed in equity)

- these were ignored in Cochrane v. Moore
- as well, by finding the bill of sale illegitimate, they void Mr. Cochrane's ability to be a trustee (since he was never the legal owner)

Important Passages from the Case:

"This review of the authorities leads us to conclude that according to the old law no gift or grant of a chattel was effectual to pass whether by parol or by deed, and whether with or without consideration unless accompanied by delivery:  that on that law two exceptions have been grafted, one in the case of deeds, and the other in that of contracts of sale where the intention of the parties is that the property shall pass before delivery."  Irvine adds:  Sale is not truly an exception, since it does not comprise a gratuitous transaction.

- did not want to Cochrane to win, so they looked for another way for Moore to win - equity.

- as well, bill of sale was fraudulent

- "actual delivery in the case of a 'gift' is more than evidence of the existence of the proposition of law which constitutes a gift, and I have come to the conclusion that it is a part of the proposition itself."

Exceptions to this Rule of Delivery
- where donee already has possession (Re Stoneham)

- intent to give is expressed, but gift is only perfected later (Thomas case)

Any others???

Symbolic Delivery
- to what extent will the law allow tokens of delivery?

Constructive Delivery vs. Symbolic Delivery
*See Stoljar, "Delivery of Chattels" 21 Modern Law Review 27*

- Constructive delivery = if you hand over exclusive means of control of (access to) the gift, it is equivalent to actual delivery of the gift itself.

  - in this way, a key is acceptable delivery, if it is the exclusive means of access to the gift

  - control must be sufficiently exclusive

- Symbolic delivery = mere documentary control will not do (as in photos, receipts, etc.)

Ward v. Turner (1752)

- intended gift of shares in a company

  - shares were traded manually in those days

  - he gave the receipt instead of the share certificates; wasn't a valid gift, as this was merely symbolic

- Rule:  handing-over of merely symbolic documents is not enough

Lock v. Heath (1892)

- intended gift of furniture

  - gave one chair as symbolic of the whole set

- this was held to be a valid gift

*Compare to Re Churchill and Re Hudson:  disparity in the law

Other Questions Regarding Delivery
Kilpin v. Ratley (1892), 1 Q.B. 582

- referred to in Rawlinson v. Mort
- the Ratleys were a young married couple

- Mr. Ratley got into financial trouble

- his father-in-law arranged a deal with his creditors for up-front payment of 30% of his outstanding debt, cancelling the rest

- in return, Mr. Ratley gave all his furniture to his father-in-law, by something called a deed of assignment.  Kept possession of it, though.

- later, Mr. Ratley got into financial trouble again.  Judgment against him for his creditors.  They repossessed all his furniture to defray his debts.  But the furniture doesn't belong to him, right?

- a few weeks earlier, father-in-law came for a visit and Mrs. Ratley claims he gave her the furniture

- it is important that a creditor is involved

- Interesting Question:  why are the creditors trying this?  If there was a valid gift, the furniture belongs to Mrs. Ratley & cannot be claimed by creditors; if there was no gift, it belongs to father-in-law…even further removed from their clutches

- Is this a valid gift?  Words of gift spoken by donor in the presence of the furniture & the donee.

- It was held to be a valid gift.

How does this jive with Irons v. Smallpiece?

- close to Winter v. Winter; furniture was in the possession of Mr., not Mrs., Ratley

- this is a special case because the donor himself does not have possession of the goods at the time of the gift.

  - he had already divested himself of possession to a third party.  A verbal gift is all right in those circumstances.

- in essence, Kilpin v. Ratley is a case of A giving a gift to B which is in the possession of C, in which case C is a bailee.

  - Court's hang-up is not about physical transference, but rather convincing itself that the donor truly has divested himself of possession/control

  - much easier when the gift is currently in the possession of a third party

- the only difference between this case & Cochrane v. Moore is that the goods were not present in that case

- Formula for a gift:  donor + donee + goods + words of gift

  - third party (current possessor) need not be present

Rawlinson v. Mort
- Copelin lends the organ to the church; he maintained ownership

- organ is in the possession of the church (i.e. the churchwardens)

- Rawlinson has access to the organ, but does not have possession

- Transactional Incident #1:

  - Copelin visits Rawlinson & offers him the organ as a gift.

  - Rawlinson accepts

  - Copelin hands over relevant documents (letter, receipts, etc.)

- Transactional Incident #2:

  - Copelin approaches Rawlinson while he is playing

  - says words of donative intent in the presence of the organ, Rawlinson & a witness

- Rawlinson ceases to be organist in 1902

- in 1903, the organ is about to be removed from the church

- Rawlinson objects

- Question now is - was there a valid gift?  Yes!

- When?  In Rawlinson's room, when documents were transferred = symbolic delivery

- how does this jive with Ward v. Turner & its rejection of symbolic delivery?

- however, judge admits that if it is not complete after incident 1, then it is perfected after incident 2.  This is compatible with Irons v. Smallpiece.

- Judge felt Incident 1 could be justified by Kilpin v. Ratley:  donor & donee are present; goods are in possession of 3rd party; but, goods were not present when donative words were spoken

  - this idea may have justified the 1/4-share gift in Cochrane v. Moore
Tellier v. DuJardin
- common household case of father & daughter

- dad gave piano to daughter; acknowledges this to an independent witness

- daughter married Tellier & left the piano with dad

- however, he sold it to DuJardin before Tellier could return & take it back

- Was there a valid gift?

  - No actual delivery had occurred.

  - Court held that a gift had been made; all reasonable steps had been taken to ensure it

- apparently, in this situation, words alone are good enough, when goods are in common possession.

Re Cole
- Cole was an enemy alien who had made a lot of money during the war; these were two strikes against him in the eyes of Judge Harman

- very ambiguous words of gift:  "Look, it's all yours."

- later, Cole is successfully sued by a former partner.  He goes bankrupt.

- there was no suggestion of fraudulent conveyance; the Coles tell a perfectly consistent story.

- Was there a valid gift?  Yes:  then Mrs. Cole owns the furniture & the trustees cannot get at it.  It is in the Cole's interest to tell a consistent story.  This is good reason to be sceptical.  As well, there were no independent witnesses.

- If Mrs. Cole's argument was accepted, it would amount to an overruling of Irons v. Smallpiece.  This court would not have it.
- Court also confirms that the Rawlinson gift was made in the 2nd instance

- judge insists that there has to be delivery in this type of case (token, symbolic or actual)

- there is a real credibility problem here; furniture remained insured under Mr. Cole's name

- Pearson L.J. also underlines the equivocal nature of the words of gift

- very rigid ruling; much less realistic than the view taken in Tellier.

Important Passage from the Case:

- "It is, I think, trite law that a gift of chattels is not complete unless accompanied by something which constitutes an act of delivery or a change of possession."

Deeds
- a.k.a. instruments of seal; covenants; instruments of gift; etc…

- any document, under seal, signed by the donor whereby a gift is promised or given

- 'seals' are magical in the law; they transform regular words & documents into legally enforceable ones

- deeds also allow for making promises of gifts legally binding & enforceable

- no need for formalistic wording, but clarity is helpful

- however, it must be inter vivos, though they can be made without witnesses

- deeds are great when delivery is not practicable or when we do not want to give right now, but later

- seals are bizarre; that's what makes them useful; a strange ritual to confirm the intent of the signer.

  - forces people to recognise the legal consequences of their actions

Trusts
- as in Cochrane v. Moore (however, this was a stretched/wrong usage)

- all you need is a donor with property to give, words of trust ("I declare myself a trustee of these goods for Mr. X") & a witness to them

- trustee has the mere common law title; Mr. X would be the superior equitable owner or beneficiary

- here, however, precise wording is essential

See Jones v. Locke (1865) L.R. 1 Ch. Appeals 25

- cheque written out to Mr. Jones for £900, which he handed to his baby, saying it was for him 

- Jones took the cheque back & kept it in his safe

- father died a few weeks later; was there a valid gift here?

- a cheque cannot be gifted by delivery unless it is endorsed first

  - it a negotiable instrument, not like a banknote

- plaintiff argued that Jones became a trustee of the money for baby; Court did not buy it

  - he was not binding himself irrevocably, as in a trust

- this cheque would have to be divided by the rules of intestate succession.

Donationes Mortis Causa
- a gift made in contemplation of death

  - somewhere between inter vivos & testamentary gifts

- it has been doubted, over the centuries, whether these gifts do not contradict the spirit of the Wills Act
- a gift of an amphibious nature (from Re Beaumont)

  - if the donor dies, the gift takes complete effect at that time

  - however, like inter vivos gifts, a particular type of delivery is required

  - revocable until the donor dies

- separate from a will; has priority over the will

- gift becomes absolute on donor's death

Re Goodale Estate (1946), 3 W.W.R. 545

- Dying old man purports to give his car to his nurse

- brother-in-law came by to put the car away for winter, so he took the keys away from the nurse & never gave them back

- Mr. Goodale died

- Mrs. Pike got the keys from the brother-in-law; she stood to gain everything in the will & wanted the car, too

- DMC has Two Elements:

  1.  Donor must be in contemplation of death when gift is given


- Mr. Goodale was terminally ill; he knew he was going to die; he was definitely


in contemplation of death
  2.  You must deliver possession during your lifetime, like an inter vivos gift.


- Nurse was given complete control over the gift by the handing over of the keys


- it seems that the delivery requirements in DMCs are less rigidly applied than in


inter vivos
Note:  in contemplation of death does not include people planning to commit suicide (Re Dudman, 1925)

  - Ontario cases seem to hold that in contemplation of death must mean the person is in

  extremis (Canada Trust v. Labadie & Thompson v. Mechan)

Delivery
- the delivery in Goodale was obvious enough; but the one peculiarity is that there was a witness (the doctor)

- evidentiary problems usually arise, since DMCs are usually given without witnesses & the donee's evidence is normally self-interested.

Re Zacharuc, Chevrier v. Public Trustee, 16 E.T.R. 152

- stretches the delivery requirement; did it stretch it too far?

- Zacharuc told Chevrier of money he had set-aside, hidden under barrels in his basement

- that night he died

- Chevrier went to dig up the money & handed it over to the police

- the Crown claimed it as bona vacantia (known as escheats in realty), since there were no surviving relatives

- Was there a valid DMC?

  - Zacharuc was obviously in contemplation of death, but the court stretched the delivery requirement to protect the honest donee.

  - there may have been access given to the donee, but the control of it remained with the donor.  This is very close to the borderline.  Also tramples over the Wills Act.  Seems to be circumventing its formalities.

Revocability
- some question as to when a DMC is revocable:  agreed that when a donor recovers, the DMC is automatically revoked.  But can it be revoked at the whim of the donor, before he dies?

Wilkes v. Allington (1931), 2 Ch. 104

- After Allington was diagnosed with cancer, he promised to cancel their mortgage; even handed over all the papers to the mortgagees.

- however, he still expected it to be paid-out until his death

- died of pneumonia, not cancer.

- Issue #1:  What if the donor dies from a cause other than that contemplated?

  - the Court held that the donor does not have to die of the cause contemplated for there

  to be a valid DMC

  - has not been fully decided yet (see Megarry's article re: Ontario cases)

- Issue #2:  Was there sufficient delivery?  How much control must the donor hand-over?

  - the Court held that there was sufficient delivery, but didn't really discuss it

What if Possession by the Donee Precedes Donative Intent?
Cain v. Moon (1896), 2 Q.B. 283

- sick daughter gave mother banknotes for safekeeping

- during the time the mother was caring for the daughter, the daughter gave her the money as a gift

  - bailment by the donee precedes donative intent

- Court held that this was a valid DMC

- Would the delivery have been good enough for an inter vivos gift?  If yes, then it is invariably good enough for a DMC.

Re Weston (1902), 1 Ch. 680

- Weston gives Miss Menzies, his fiancée, £200 worth of shares & a bankbook for an account containing £130.  

- Executor claimed all the money as his under the will

- presence of a witness strengthened Miss Menzies' claim.

Issue - was there a valid DMC?

  - contemplation of death was certain enough, but was her possession of these documents sufficient delivery?

  - inference:  some chattels can be the subject of DMC & some cannot

  - delivery of shares was not sufficient for a DMC as more is required for transfer of ownership (symbolic delivery is no delivery)

  - however, the passbook was like a key to the bank account; that was a valid DMC (constructive delivery satisfies delivery requirement)

Re Lillingston (1952), 2 All E.R. 184

- suggested that DMCs must be limited to people contemplating death but with some hope of recovery; people who are beyond recovery are not able to make DMCs

- Irvine thinks this is wrong

  - totally at odds with Thompson v. Mechan & Canada Trust v. Labadie
  - the better view is that of Megarry; just need a substantial reason to contemplate death; need not be in extremis (except in Ontario)

Relation to Wills
- people trying to deny DMCs will argue that the gift was an attempt at giving a testamentary gift without following the requirements of the Wills Act

- infringe the spirit of the Wills Act, which at almost every turn requires writing & witnesses.

What happens at the time of death?

  1.  Joint tenancy principles of survivorship kicks in


- takes place before the will takes effect

  2.  DMCs become absolute & irrevocable


- also takes priority over the will

  3.  The will takes effect

  4.  Secret or semi-secret trusts operate


- secret:  not disclosed in the will


- semi-secret:  says in the will "on those trusts as I described in my lifetime"

*Any disruption of this order would admit that the Wills Act was being flouted.*

Bailment
- very important & extremely common relationship; easily overlooked.

- bailment exists somewhere between contract & tort law

- best book on the subject:  Palmer on Bailment

- Williston's definition (loose):

  - The rightful possession of goods by one who is not their owner.

  - this could include finders & cases of "involuntary bailment"

- Irvine’s definition:

  - Where one person (the bailee) consensually receives possession of goods from another (the bailor), though that other person retains his title to the goods (usually ownership).

Variations
1.  Some of these situations are also attended by contract & contractual relationships.  Some bailments are within the law of contract, some are not.  Usually include some mutual benefit.

2.  Some bailments are entirely for the benefit of one party (lending/borrowing arrangements usually fall into this category).

Generalities
1.  All bailments create obligations for both parties

  Bailor's Duties:

  - duty to warn, etc…

  Bailee's Duties (of greatest concern in the law)

  - how far do these obligations extend?

2.  Bailment itself carries no remedies.  Must look to contract or tort law for these.

  - might find a remedy in negligence, detinue, trespass or goods or conversion.

  - usually it is the bailor suing the bailee

What is the Extent of the Bailee's Responsibilities?

Southcot v. Bennett (1501), Cro. Eliz. 115

- first strata of bailment law

- bailor (Southcot) sued Bennett (bailee)

  - defendant claimed that a third-party theft of bailed goods occurred

  - plaintiff won; didn't seem to be any defence open to a bailee who couldn't return goods ~ strict liability, it seems

- extremely stark, severe law

[What happened during the 17th c.?  We don't know…no recorded cases in bailment!]

Coggs v. Bernard (1703), 2 Lord Ray. R. 993

- Bernard had promised to pick-up barrels of brandy from Coggs & transport them across London

- Bernard was not a common carrier; no mention of consideration

- Coggs sued Bernard in assumpsit (contract)

  - judge Holt did not follow reasoning of Southcot
    - recognised 6 different types of bailment, that should not be lumped together.


Borrowed many concepts from Roman law.

Six Types of Bailment
1.  Depositum:  delivery of goods by one to another for the use & benefit of the bailor (ex. looking after someone's dog).  Bailee will be liable for damaged goods only if he is grossly or extremely negligent.

2.  Commodatum:  Lending, free of charge, for the bailee's use, as in a typical lending/borrowing situation.  This type of bailment gives benefit to the bailee, so he will be liable for even the slightest negligence.

3.  Locatio-Conductio:  Passing of goods for some payment/fee (ex. borrowing a ladder for $5 a day).

4.  Vadium:  pledge or pawn (like a pawnbroker); deposit of goods with someone for a loan.  By returning the money, you can reclaim the goods.  If you do not repay, the pawnbroker can sell your goods.

5.  Locatio-Custodiae:  carriage/storage; a delivery of goods to be kept or carried for some price/fee.  Doesn't apply to common carriers.

6.  Mandatum:  carriage/service for no fee by bailee of bailor's goods.  Bailee is responsible for ordinary/reasonable negligence.

- each category imports its own standard of negligence for the bailee

- first case to recognise that bailments can be differentiated; not all bailments are the same.

Coggs v. Bernard is still referred to, but has been gradually diluted.

- this process was begun by Sir William Jones.

  - wrote a treatise on bailment in 1781

  - took out the exceptional cases & narrowed it down to 3 categories:


1.  Bailments for the benefit of the bailor (gross negligence standard)


2.  Bailments for the benefit of the bailee (slight negligence standard)


3.  Bailments for mutual benefit (ordinary standard of reasonable care)

Latest view (20th c.):  non-compartmentalised; location of benefit is only one factor

  - we should simply refer the bailee to modern negligence law, requiring reasonable care in the special circumstances

  - even more flexible that Jones' analysis

Burden of Proof in Bailment Cases
- unique feature of bailment
Houghland v. R.R.Low (Luxury Coaches) (1962), 1 Q.B. 694 (C.A.)

- Houghland's luggage was lost after a bus trip.

- sued coach service as their bailee

- could have sued in contract or in detinue

- if a bailor can show that a bailment took place & that the goods have been lost or damaged, the burden of proof rests on the bailee to show he used reasonable care (must exonerate himself)

  - this is not true of conversion, which is nearly quasi-criminal & thus requires the plaintiff to prove the charges.

- bailee, coach company, was held liable

- bailment imports a duty of custodial care; special responsibility

  - duty to look-out-for, watch-over the goods

- adopted modern, non-compartmentalised view - accounting for all the circumstances & inferring reasonable standard of care

- this is the popular view right now  displaced explicit categorisation efforts of Coggs v. Bernard and Sir William Jones

Bailment vs. License
Oltson v. Nicols (1894), 1 Q.B. 92

- while dining at Mr. Nicols' restaurant, Mr. Oltson's coat & top hat were stolen/disappeared.

- he sued and won.

- restaurant argued that all they did was provide a facility for their customers to use for their convenience (this would be a licensor/licensee relationship)

- Court held that since the waiter himself took the coat & hat and hung them up himself, he became a bailee, thus making the restaurant liable

- one peculiarity:  judge tries to find consideration (like a contractual bailment)

  - wanted to find benefit for the restaurant in the relationship

  - however, many bailments are gratuitous; no need to prove consideration or benefit


[image: image4.wmf]Example:

Parking at McDonald's

(license)

vs.

valet parking at hotel

(bailment)

no possession passes

possession passes


- if no bailment exists, one may still owe an ordinary duty of care (not a custodial duty of care) as in negligence.

Ashby v. Tolhurst (1937), 2 All E.R. 837

- Ashby parks his car (pays a shilling for a spot)

- comes back & the car is gone

- attendant says a man came by, claiming to be Ashby's friend & took the car

- Ashby claims a contractual bailment

- carpark has exemption clause on the back of the ticket disclaiming any liability

- appeal judge asks, "Who has possession?"

  - Carpark?  Then there was a bailment

  - If not?  Then it is simply a license agreement

- carpark wins; no possession passed = no bailment

- however, judge was fixated by "documentation" (the ticket); should have simply looked at who had possession

Chapelton v. Bally District Council

- Chapelton hires a deck chair on the beach

- hurts himself & sues the providers

- they point to the exemption clause on the back of his ticket

- court decides the ticket is a post-contractual document

  - therefore, its conditions do not apply

- there was a bailment & the chair providers were liable

- shows how strict exemption clauses can be 'avoided'

Appleton v. Ritchie Taxi (Ont.C.A.)

- Ritchie's Taxi operates a parking lot

- when attendant offered to park Appleton's car, did a bailment arise, or was it simply a licensor/licensee relationship?

- Held:  there was a bailment, despite exemption clause.  Dsg'd Ashby case.

- as well, the burden of proof was on the defendant/bailee to prove no negligence/no want of  custodial care

- bailee must take reasonable care to protect bailed goods from harm (must keep them safe)

- "Notice" doctrine:  burden is on those who would rely on the exemption clause to bring it explicitly to the notice of the bailor.

Minichiello v. Devonshire (1978), 87 D.L.R. (3d) 439 (BCCA)

- travelling salesman had trunkful of jewels which disappeared during bailment

- told attendant that the car contained "valuables"

- was the bailee responsible for those goods inside the car, as well?  Yes!

Martin v. Town & Country Delicatessen
- leading Manitoba case

- judges were poorly assisted by counsel

- Martin was a practising Winnipeg lawyer; man of considerable legal sophistication

Facts:  Martin hands over the keys to a non-uniformed parking lot attendant of the restaurant; later, the car was stolen.

- restaurant didn't keep good record of its casual employees; deprived the plaintiff of some condemning proof

- it is the gratuitous nature of the service which seems to bug the majority; policy reasons seem to drive them to find no liability for the restaurant here

  - What does it matter that the service was free?  It shouldn't make a difference - there can be gratuitous bailment!

- Bailment defined at p.453; weirdest definition ever!  From Bacon's Abridgement, wherein "trust" is used in its non-technical sense; so is contract.  Don't import their modern legal meanings!

  - you do not need a contract or a trust to have a bailment!

- however, they do realise possession must pass for there to be a bailment; majority holds that no possession passed in this instance

  - rely primarily on Palmer v. Toronto Medical Arts Building (1960)

- the parking of the car was outside the terms of his employment; thus, he did not represent his employer and they cannot be held liable for his actions

- Minority wanted to hold the restaurant liable

  - first, they deal with the status of the attendant (was he an employee or a thief, posing as a parking lot attendant?)

    - evidence must be read adversely against the party which creates the problem (in this case, the restaurant & their bad record keeping) - a type or form of estoppel.

  - deal with the question of bailment in Section 4 of their reasons

    - use a different definition; acknowledge that the majority was confused/misled by an old, antiquated definition

  - held that possession had passed; thus, there was a bailment

  - felt it was a bailment of mutual benefit, which affects standard of care (seems to accept Houghland v. R.R. Low & the flexible standard approach)

  - one mistake:  no negligence must be proven by bailee; does not involve tort's idea of res ipsa loquitur
  - as well, they didn't do a great job distinguishing Palmer case

When is There a Bailment?  How Do You Recognise Them?

- when possession passes, there is a bailment

- What if more than possession passes?

  - if, in return, you receive an equivalent thing or different things (ex. when you deposit money at the bank, you don't get the same bills back - no bailment)

Crawford v. Kingston (1952), O.R. 714

- Crawford owned some cows

- arranged for his brother-in-law Murray to keep them

- deal was that he would return them (with offspring) in 3 years' time

- Murray could, at any time, sell the cow & substitute it with another of equivalent value

- Murray took out a loan & put the cows up as a security

- creditors tried to seize the cows when he defaulted

- Court held that there was no bailment, because of this substitution clause

  - thus, Murray owned the cows & they could be seized by his creditors

Read Wong Aviation v. National Trust (1965) 2 O.R. 440 (read facts only); (1966) 2 O.R. 182 (Ont.C.A.); (1969) S.C.R. 481.
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