FINDERS:

1.  Armory v. Delamirie (1722)


Chimney sweep’s boy (A) finds a jewel; brings it to goldsmith (D) to be appraised; D offers A money for it, but A wants the jewel back.  D refuses to return the jewel.  A sues D in trover.  Judge finds that a finder has a better title than all the world, except for the true owner.  This was clearly obiter and has been riddled with exceptions over the years.  Real Ratio:  When a finder is confronted with a subsequent claimant, the finder has a better title.  Title is relative.
2.  Bird v. Fort Francis (1949)


Canadian case, similar to that of Armory v. Delamirie, where little boy (B) finds money stashed under a pool hall.  Hands it over to police (FF), in attempt to locate the true owner.  No one comes forward; Bird wants the money back.  His title as finder is upheld; money is returned to him.  Trespass is overlooked.

3.  Bridges v. Hawkesworth (1851)


Travelling salesman (B) visits the shop of H.  Finds a bundle of banknotes lying on the floor.  Hands them to H, in order to locate true owner.  Years go by, and no one comes forward.  B asks for money back; H refuses to hand it over, as it was found in his shop.  Court holds that B has better title; location where the finding occurred is irrelevant (public vs. private part of the shop); H had no responsibility concerning the money, and therefore can claim no right to it, either.  He was never truly in possession of it (possession = rights & responsibilities; no duty/no rights argument).  In order for an landowner to have a better title than a finder, he must prove prior possession.  Case now seen as supporting finders title where goods are ‘lying unattached on the surface’ of the land.

4.  South Staffordshire Water Co. v. Sharman (1896)


Sharman is cleaning out a pool of water on Water Co.’s land, at their request (status of his employment is not made clear; case does not devolve on employment, but on possession).  Finds two gold rings in the muck at the bottom.  For policy reasons, the court finds that the owners of the locus in quo (the place where the finding occurred) had, because of their ownership of the land, ownership of all chattel ‘attached to or under’ the land, even if it was there without their knowledge.  If interference with another’s real estate is necessary for finding, the owner of the land should have a better title.  Ownership of the land involves a presumed intent to exclude others from anything ‘attached to or under’ it; possessory intent derived from ownership of land.

5.  Kowal v. Ellis (1977)


Manitoba case where K drives by land of E, and sees what looks to be a brand-new, $450 pump.  Alerts E as to this fact; E consents to have K take a look - no trespassing issue here.  K takes possession of the pump.  True owner never found (probably stolen goods).  Court holds that the only ways a landowner can have superior title to goods on their property is by (1) abandonment by the true owner (making them the true owners) or (2) prior possession (had they become a bailee?  must have knowledge of the thing’s existence; goes back to no duty/no rights argument in Bridges v. Hawkesworth).  Priority of possession in time determines priority of title.  If they had become the true owners through abandonment or were prior possessors (through bailment or other means), their title would trump that of a finder.  A landowner must prove that he is a prior bailee of the chattel.  In this case, E would not have known about the pump, had K not informed him of it.  Now has knowledge, but no exclusionary intent (as in Sharman case), thus the finder prevails.  Obiter regarding the lesser claim of a dishonest/ trespassing finder.  Still not totally settled in the law.

6.  Hannah v. Peel (1945)


Hannah finds a brooch in a crevice above a windowsill in the field hospital where he is stationed.  The house was owned by Maj. Peel (requisitioned by the War Office for use during the war).  Peel gets brooch & sells it.  Hannah sues for its return.  At no time did Peel occupy the house; he had mere ownership.  Here the goods were found to be ‘lying unattached on the surface’ of the land.  As well, Court held that there was no exclusionary intent (as in Sharman); similar to Kowal v. Ellis in some regards.  Brooch was not in plain view (as in Bridges v. Hawkesworth), but Hannah didn’t have to seriously interfere with Peel’s property to obtain it.  Would have been a much harder case if Peel had every occupied the house.

7.  London Corp. v. Appleyard (1963)


City of London entered into a lease with Samson.  He relinquished his title to a succession of tenants.  During the 1930s & ‘40s, Priest Marian Ltd. leased the building.  It was heavily damaged from bombing during WWII.  In 1960s, Venture Yorkwin Ltd. leased the property & planned to redevelop it.  It hired Wates Ltd. to demolish the old buildings.  Appleyard & Falan were two Wates employees, doing the hands-on work.  In the basement, built into a wall, they found a safe which contained a number of banknotes, all dating back to wartime.  Since the true owner never came forward, the police began an interpleading so the court could weigh the competing claims.  It was held that Appleyard & Falan’s claim as finders was second to that of Venture Yorkwin, as owners of the locus in quo, since the safe was ‘attached to or in’ (and ‘upon or in’) their land.  Wates Ltd. did not put in a claim, though it would have been better than their employees (since the finding was during the course of their employment, whereby they gained mere custody of the item for their employer).  Priest Marian Ltd. would have had a better title than Venture Yorkwin, since it is very likely that the bills were deposited there during their lease.  However, it turns out the city of London had best title of all, due to a clause in the lease which was applicable to lost items of value found on the premises.  Without this contractual clause, Venture Yorkwin would have had best claim to the money, since Priest Marian dropped out of the pleadings (see Hannah v. Peel).

8.  McDowell v. Ulster Bank (1899)


Irish case where the janitor of the bank found some money (was it a wallet) one night while sweeping-up.  The court held that the janitor had mere custody of the money (not true possession); finder’s title was vested in his employer.  He was in the course of his employment when the finding occurred.  McDowell was only an extension of his employer.
9.  Byrne v. Hoare (1965)


Australian case where police officer is assigned to direct traffic at a drive-in theatre.  During the movie, he spots a gold ingot on the sidewalk.  Was he in the course of his employment (does McDowell apply)?  Court said, “No”; the finding was only incidental to his employment.  His job was not to go around locating lost things; his job was to direct traffic.  It just happened to put him in the right place at the right time.

10.  Millas v. B.C. (1999)


Recent BC case where off-duty police officer found $1 million in a garbage can in a public park.  Was he in the course of his employment (did McDowell apply)?  Complicated because he is a police officer, but the court held that this was not part of his job, so he got to keep the money.

11.  Lyman (1967)


Manitoba case dealing with treasure trove (gold & silver found deliberately hidden in the earth or any secret place, without knowledge of the true owner, belongs to the Crown).
12.  A.G. v. B.C. Museum (1903)


Leading Canadian case on treasure trove (see above def’n).

13.  Kincaid v. Eaton


American case which lays-out the lost/mislaid distinction.  Eaton leaves his wallet behind in a bank; advertises a reward for it.  Kincaid found it in the bank & tried to claim the reward.  Eaton wouldn’t pay.  Court held that the wallet was never really lost (only mislaid) so it couldn’t be found.  Only lost items can be found.

14.  Heddle v. Bank of Hamilton


Canadian case which imported this distinction between lost & mislaid items.

15.  Trachuk v. Olinek (1995)


Canadian version of Hannah v. Peel
16.  Elwes v. Brigg Gas Co. (1886)


Mr. Elwes leases some of his land to the Gas Co.  In the course of their digging, a prehistoric boat is discovered.  Same reasoning as in Sharman, in that the owner of land also owns those chattels ‘attached to or under’ the land, even if their existence is unbeknownst to him.  Besides, their lease never contemplated such a find.  Elwes didn’t intend to give them ownership of everything under his land.

17.  Parker v. British Airways (1982)


Attempt to summarise & fix the law of finders.  Gold bracelet is found by Parker in lounge of airport.  British Airways, after unsuccessful attempts to locate the true owner, keeps it.  Parker sues for its return & wins.

GIFTS:

18.  Re Hudson (1885) - gift promises; finality


Man who promises to give 20,000l to his church.  Pays several instalment during his lifetime.  Upon his death, the church sues his estate for payment in full.  Held that this was not a gift, but merely a promise of a gift, which is not enforceable by law.

19.  Re Churchill (1917)


Coin collector who promises to give his remarkable collection to the University of Manchester.  Gives some of it to them during his lifetime.  Upon his death, University attempts to get the whole collection from his estate.  Similar to Hudson; court held that there was no valid gift.  Those he had not transferred were not gifts; merely promises of gifts.

20.  Villers v. Beaumont (1682) - revocability


Case of a man giving his cousin, by deed, certain leaseholds and later trying to alter this gift by his will.  Goes to revocability of gifts; once they are perfected, they are complete & cannot be meddled with by the donor.  Rule:  you cannot affect valid gifts by your will.  They are no longer yours to meddle with.  Villers got to keep the land.

21.  Irons v. Smallpiece (1819) - delivery; words are not enough


Issue of delivery.  Mr. Irons attempts to give his son a set of colts; they go & look at the colts & Mr. Irons speaks words of donative intent in their presence.  However, he keeps the colts in his possession, as something like a trustee for his son.  Mr. Irons dies & the gift is disputed by the executrix of the will, Ms. Smallpiece.  Court held that there was insufficient delivery, thus no valid gift.  Rule:  no change in possession = no gift.  Delivery is not merely evidence of a gift, but a required element, along with the intention to give.  This holding was disputed over the years; not continuously followed.  The law was still unsettled on this point.

22.  Cochrane v. Moore (1890) - delivery; possession must pass


Benzon gave Moore, an amateur jockey, a quarter-share in a horse called Kilworth.  However, the horse was in the stable, so Cochrane wrote the stable-master indicating this transfer of ownership.  However, Benzon owed a debt to Cochrane, a moneylender.  To pay this off, he gave Cochrane all his horses.  In doing so, Benzon remembered the quarter-share he gave Moore and warned Cochrane of it.  Cochrane promised that it would be okay.  Now Moore sues Cochrane for his quarter-share in Kilworth.  Court held that the gift lacked sufficient delivery; however, they did find a gift by way of trust (this was wrong).  They didn’t want the moneylender to win.

23.  Re Stoneham (1919) - possession precedes donative intent; still valid gift


Case where donee lived in donor house.  Later, owner gave tenant all the chattels in the house.  This was held to be a valid gift, even though possession preceded delivery.

24.  Winter v. Winter (1861) - another case where possession precedes donative intent


Son works for father driving a barge.  Father gives son the barge.  Words of gift spoken in presence of barge.  Held to be a valid gift, despite the fact that possession preceded donative intent (technically, since he was in the course of his employment, he had mere custody, not possession).  The two elements merely have to coincide at some point in time.  Same reasoning as in Re Stoneham.
25.  Thomas v. Times Book Co. Ltd (1966) - donative intent precedes possession; gift












o.k.


Dylan Thomas wrote Under Milkwood.  Lost the manuscript while bar-hopping.  On his way out of the country, Dylan promised his friend Doug Cleverdon that if he could find the manuscript, he could keep it.  Told him which pubs he had visited the night before.  Doug was able to locate the manuscript.  However, a few days later Dylan died.  Widow now sues for return of the famous manuscript.  Court held that there was a valid gift, even though donative intent preceded actual possession.  Dylan also gave Doug the means by which to find the manuscript.

26.  Stoljar article - types of delivery contrasted


Constructive, symbolic & actual delivery.  Constructive delivery, so long as it gives exclusive control & possession; it is equal to actual delivery.  Control must be sufficiently exclusive.  Symbolic delivery (mere documentary control) will not do.  

27.  Ward v. Turner (1752) - symbolic/documentary delivery rejected


Gift of shares.  Only handed over the receipts for the shares, not the share certificates themselves; this wasn’t sufficient delivery.  Mere documentary delivery is symbolic & will not do for a valid gift.

28.  Lock v. Heath (1892) - one piece as symbol of a whole


Case where one chair was given as representative of a whole set.  Where physical delivery is impracticable, this type of symbolic delivery will do.

29.  Kilpin v. Ratley (1892) - where goods in possession of third-party


Mr. Ratley was in serious financial trouble.  His father-in-law straightened out his finances.  As a result, Mr. Ratley gave him all his furniture (by way of a deed of assignment).  However, he maintained possession; became a bailee.  Father-in-law comes to visit his daughter & says, in the presence of the furniture, ‘I give these to you.  They will be something for you.’  Mr. Ratley is once again in financial trouble & his creditors come knocking.  He claims they cannot take the furniture because it is not his, it is his wife’s.  Court held this to be a valid gift.  Important point:  requirement of delivery is not a mere formality, the law is hung-up on the donor relinquishing his control over the goods.  Where the donor is not in possession of them at the time the gift is given, the delivery requirement can be softened.  The only difference between this case & Cochrane v. Moore is that the goods were not present in that case.  Formula for a gift:  donor + donee + goods + words of gift (third party need not be present)
30.  Rawlinson v. Mort - documentary delivery; where actual delivery is impractical


Case where Copelin bought an organ for his church.  It was clear that this was a lending arrangement; he intended to maintain ownership.  Rawlinson was the organist.  One day Copelin visited Rawlinson at his home & handed over the letter from the churchwardens as well as the receipt for the organ, as a gift.  Later on, in the presence of witnesses, with his hand on the organ, he announced that he gave it to Rawlinson.  Some time later, the church decided to remove the organ & Rawlinson claimed ownership.  Rev. Mort denied his title, so they went to court.  Held that there was a valid gift in the first instance (see Kilpin v. Ratley, judge says.  However, goods were not present in this case…what would that mean for Cochrane v. Moore?); if not, just to appeal-proof the decision, there was definitely a valid gift after the second incident.  This is compatible with Irons v. Smallpiece.
31.  Tellier v. Dujardin - delivery requirements in a common household


Manitoba case wherein father buys daughter a piano, which remains in their common household.  Witnesses can attest to the gift.  Later, daughter marries Tellier & moves out.  Father sells piano to Dujardin.  Daughter returns to claim the piano & finds out it has been sold.  Sues Dujardin & wins.  Court applied a realistic test, stating that the father had done everything possible to effect delivery.  What more could the courts require?  Thus, words alone are good enough when goods are in common possession.
32.  Re Cole


Cole is successfully sued by a former business partner.  The creditors come knocking & he claims that he gave all the chattels in the house to his wife.  The first day she arrived, he announced “It’s all yours.”  At that time, he took her around the house & she handled several of the items.  Was there sufficient delivery?  The court said, “No”.  Much more rigid test (less realistic) than that of Manitoba court in Tellier.  However, one can see how the Cole’s testimony could be suspect - it was very much in their interest to tell a consistent story.  As well, the insurance of the furniture remained in Mr. Cole’s name.  If the court had bought Mrs. Cole’s story, it would have amounted to overruling Irons v. Smallpiece.  Insist that delivery requirement must still be met in these types of situations.  As well, they are swayed by the equivocal nature of the words of gift.
33.  Jones v. Locke (1865) - different delivery requirements for negotiable instruments


Father goes away to work & comes back with cheque for 900l.  When asked what he brought back for his baby, he hands him the cheque.  Of course, he takes it back so as not to get it ruined.  Cheque stays in his possession.  Quite soon afterward he dies.  Child claims the cheque as a gift, against the intestate’s estate.  Court holds that more is required when gifts of negotiable instruments are to be given (ex. like endorsing the cheque).  Plaintiff argued that Jones became a trustee of the money for baby.  Court did not buy it.  He was not binding himself irrevocably; besides, trusts require very formalistic language.  Thus, the money must be divided as under the rules of intestate succession amongst all the children.

34.  Re Beaumont


Sets out the requirements for donationes mortis causa:  (1) donor must be in contemplation of death; (2) there must be sufficient delivery; and (3) the gift is revocable until such time as the donor dies (if the ‘cloud of death’ passes, the gift is automatically revoked).  Gift becomes absolute & final upon donor’s death.
35.  Re Goodale Estate (1946) - what is the delivery requirement for a valid DMC?


Case where old man attempted to give his nurse his car.  Gives her the keys.  Was this sufficient delivery?  If the delivery would suffice for an inter vivos gift, it will certainly be enough for a DMC.  Here, he handed over the exclusive means of access and control.  Constructive delivery of this kind is suitable for a valid DMC.

36.  Re Dudman (1925)


‘In contemplation of death’ does not include a person who is planning to commit suicide.

37.  Canada Trust v. Labadie


A man with a recurring heart condition gave his housekeeping some notes/cheques.  He would take them back occasionally, change them & took the interest that accrued while he was alive.  Court held that ‘in contemplation of death’ required the donor to be in extremis.   Besides, the donor had obviously not relinquished control.

38.  Thompson v. Mechan


Another Ontario case which requires that donor be in extremis for there to be a valid DMC.  Here, a man who was afraid of flying told his girlfriend that she could have his car if anything happened to him.  On his trip, he died of a heart attack.  Court seemed to imply that the peril must be a reasonable one, in order for the requirement of ‘in contemplation of death’ to be met.  Since air travel is safe & most people do not fear it, this was an objectively unreasonable contemplation.  Must be facing ‘imminent & immediate’ peril.

39.  Re Zacharuc, Chevrier v. Public Trustee


Ontario case which stretched the delivery requirements; did it stretch them too far?  Here an old man had his friend over & told him of money he had stashed under barrels in his basement.  Gave his friend the means of access, however, he still had possession & had the ability to move them & deny that access at will.  He died that night.  His friend, Chevrier, went quickly & discovered the money, handing it over to the police.  The court wanted to reward this honest finder, so they held that this constituted sufficient delivery, even though exclusive means of access or control were not handed over.  Circumvents the formalities of the Wills Act.
40.  Wilkes v. Allington (1931) - dying from a different cause; symbolic delivery


Allington is diagnosed with cancer & considers himself to be under a death sentence.  He loaned his sister-in-law & nieces some money in a mortgage arrangement.  He returns the papers regarding these arrangements to them, saying that it will be cancelled upon his death.  He still asks them to pay interest up until that time.  Turns out that Allington catches pnemonia & dies from that.  Court holds that it is all right to die from a cause other than that contemplated (flies in the face of Ontario cases).  Also, it finds there to be valid delivery.

41.  Megarry's article


Opposes the Ontario decisions in this area of ‘contemplation’.  Finds that one must simply have a substantial reason to fear death; need not be in extremis.  Creates a spectrum:  on one end are the Ontario cases, with the strictest requirements (imminent & immediate peril); in the middle is Megarry’s proposition (substantial reason) & on the other end is Lillingston, which basically states that one cannot be in extremis to effect a valid DMC.

42.  Cain v. Moon (1896) - possession preceding donative intent in DMC scenario


Mother caring for sick daughter.  Daughter asks mother to hold-on to some money (?) for her, saying that she would like her to keep it if she died.  Daughter recovers from that bout, but later dies from some other cause.  Mother still allowed to claim the money.  Similar to Wilkes v. Allington in this regard.  Here, bailment by donee precedes donative intent.
43.  Re Weston (1902)


Case where servant, Weston gives Miss Menzies, his fiancée 200l worth of shares & a bankbook for an account containing 130l.  Executor claimed all the money under the will.  Presence of a witness strengthened Miss Menzies’ claim.  However, delivery of shares was not sufficient, as more is required for a transfer of their ownership.  However, the passbook was like a key to the bank account; this was valid constructive delivery.
44.  Re Lillingston (1952)


Totally contradicts Ontario cases re: being in extremis.  Proposes that to effect a valid DMC, the donor must have some hope of recovery.  Otherwise they should only make testamentary gifts.  Trying to reconcile DMCs with the law of wills.

BAILMENT:

Southcot v. Bennett (1501)


Bailor’s goods are stolen from bailee.  Severe law applied - bailee still liable to bailor.  Seems to be no defence for the bailee, in any case.  Absolute liability.

Coggs v. Bernard (1703)


Recognises that all bailments are not the same.  Proposes six categories, largely based on Roman law, tailored to different sets of circumstances.

Treatise by Sir William Jones (1781)


Narrows the field even further, placing the emphasis on where the benefit lies.  Three types of bailment:  (1) where benefit is solely for the bailor; (2) where benefit is solely for the bailee; (2) cases of mutual benefit.  Liability varies accordingly:  (1) only gross negligence is actionable; (2) even the slightest negligence on the part of the bailee would be actionable; and (3) an ordinary standard of negligence (as in tort - a reasonable standard) would apply.

Houghland v. R.R. Low (Luxury Coaches) (1962)


Seems to adopt an even simpler approach, which basically fits bailment into the modern tort of negligence.  Location of benefit is simply one factor; standard of care to be based on all the circumstances, including the location of benefit.  In this case, the Houghlands go on a bus trip.  Their luggage is lost on the way home.  Successfully sue the coach company; also reinforces the notion that in bailment cases, once the bailor shows that a bailment existed, the burden of proof shifts to the bailee, who must prove no negligence on his part.  However, this has nothing to do with res ipsa loquitur.

Oltson v. Nicols (1894)


Case where man’s coat & hat are stolen from peg in restaurant.  Was there a bailment?  Since restaurant employee took his hat & coat from him & placed them on the peg, possession had passed.  Thus, there was a bailment, which imposes a duty of custodial care on the bailee.  Restaurant could not prove that it duly discharged its duty.

Ashby v. Tolhurst (1937)


Case where man paid to have his car parked in a parking lot.  Comes back & the car is stolen.  Was there a bailment?  No, this was simply a license agreement.  No possession passed, therefore no bailment.  Judge is fixated by exemption clause on back of ticket, which disclaimed any liability.
Chapelton v. Bally District Council


Case where man rents a deck chair & injures himself while using it.  Sues the district council.  Was there a bailment?  The deck chair providers point to an exemption clause on the back of the ticket; court finds that the bailment arose when the man took possession of the chair & paid his money.  Ticket was only given later, after the contract was formed.  One party cannot add-on conditions to a contract that has already been accepted.  Exemption clause not applicable & renter of chair wins.

Appleton v. Ritchie Taxi


Ontario parking lot case.  Highly orthodox application of the law.  Attendant offered to park Appleton’s car - was their a bailment, or was it simply a licensor/licensee relationship?  Held:  there was a bailment, despite the exemption clause.  Again, there was an exemption clause, but they used the ‘notice’ doctrine to get-around it.  Those who would rely on the clause to exempt them from liability must discharge the burden of bringing it to the notice of the bailor.  Appleton won.

Minichiello v. Devonshire (1978)


Case where man has caseful of jewels in his trunk.  Told parking lot attendant that the car contained “valuables”.  Was the bailee responsible for those goods inside the car as well?  Yes!
Martin v. Town & Country Delicatessen


Manitoba case; entirely heterodox.  Here, Martin hands keys for his car over to parking lot attendant at a busy restaurant.  Comes back & car is stolen.  Was there a bailment?  Court said ‘No’; focused mainly on the gratuitous nature of this bailment.  Seemed to want to find consideration.  Thought this was a licensor/licensee relationship. Majority felt that no possession passed in this instance.  Seemed to think that one must have a contract or a trust to have a bailment - wrong!
Palmer v. Toronto Medical Arts Building (1960)


Another parking lot case:  is it bailment or a license relationship?  Used to support the Martin finding of license relationship, and not bailment.
Crawford v. Kingston (1952)


Case where man owned some cows.  Arranged for his brother-in-law Murray to keep them.  Deal was that he would return them in three year’s time (with offspring).  Contained a clause allowing Murray to sell a cow at any time and substitute it with another of equivalent value.  Murray took out a loan & put the cows up as a security.  Creditors tried to seize the cows when he defaulted.  Murray said that they were not his, he was simply a bailee.  Court held that there was no bailment, because of this substitution clause.  Thus, Murray owned the cows & they could be seized by his creditors.  This is an example where more than possession has passed (as with a bank account, for instance - it is a debt relationship).
Wong Aviation v. National Trust (1965)

