Constitutional Law - Second Term
Part VI - Language Rights
-dealt with mainly in Quebec, Manitoba and nationally

-Section 23 of the Manitoba Act, 1971, s.133 of the Constitution Act, 1867

-Section 23 establishes 4 types of rights:

1) Either French or English may be used in the debates of the legislature.

-permissive right

-importance: actual speaking of French was printed in Hansard

2) Both languages will be used in journals and records of the House

-makes bilingualism mandatory

-records and journals are the books found in the Legislative Library that set out what has happened in the legislative assembly on any given day

-both languages appear on the same day

3) Either of those languages may be used by any person in the courts or in court documents.

-permissive right

-statements of claim can be filed in French, responses can be in either language

-courts will arrange translation because most lawyers are not bilingual

-a French plaintiff is not required to have a bilingual judge as a matter of language rights, but of natural justice

4) Acts of the legislature will be published in both languages

-mandates bilingualism

-when Manitoba joined confederation, the use of French and English was almost equal

-s.133 and s.23 are co-terminous

-s.133 was put into the constitution to recognize that French speaking Canadians are able and permitted to use French

-Anglophone minority rights in Quebec are to be identical to those of Franco-Manitobans who speak French

A.G. Manitoba v. Forest
-1890- Manitoba Legislature passed the Official Languages Act
-stated that the English language only shall be used in the records and journals of the House, pleadings of the court and Acts of the Legislature

-this statute tried to trump a constitutional provision

-this was ultimately challenged by Georges Forest

-legal issue: could the Official Languages Act override s.23 of the Manitoba Act?

-constitutional issue: provinces have the power to amend the constitutions of their provinces; was s.23 part of Manitoba’s provincial constitution?

-the court held that the Manitoba Act was the constitution of the province, but that s.23 could not be amended

-”Constitution of the Province” has a limited application

-underlying policy: Quebec could never amend s.133 therefore Manitoba could not be allowed to repeal minority language rights when this could not be done in other provinces

-the effect of the decision:

-since 1890, all Manitoba acts had been passed in English

-did this mean they were all invalid until they were enacted both in French and in English?

-Manitoba did not have the infrastructure for bilingualism in the Legislature and it was up to the federal government to bring this up

Reference Re Manitoba Language Rights (1985)
-federal government brings forth the question about the validity of Manitoba’s statutes

-the opinion of the court was unanimous

-the requirement of English and French in the acts, records and journals of the House were mandatory

-documents not in English and in French were unconstitutional and of no force and effect

-”Acts of the Legislature” was defined as including primary and subordinate legislation (regulations passed by Cabinet needing the approval of the Lieutenant Governor in Council)

-because all of the laws were of no force and effect, the court recognized that the judgement would leave Manitoba without any law

-they invoked a saving doctrine: the legal effects of the decision were frozen to give Manitoba a chance to reenact all of their laws in both languages

-once a reasonable time had passed, the judgement would be invoked

-the parties came to an agreement that all public statutes would be published and reenacted by 1988 and the rest of the documents would have five years

-by the end of 1988, everything was reenacted

Re Manitoba Language Rights (1992)
-issue: dispute over the meaning of “Acts of the Legislature”

- the Société Franco-Manitobaine took the view that Orders in Council, some of which are regulations, some of which are not, had to be bilingual; if a document was referred to in legislation, it too had to be bilingual

-Manitoba said that only Orders in Council that were regulations had to be bilingual (not appointments, etc.) and just because a document was referred to, it is not required to be translated

-the Supreme Court agreed with the argument of the province: documents of a legislative nature had to be bilingual

-key right for Franco-Manitobans: s.23 of the Charter of Rights and Freedoms allows them to have their children educated in French, which protects their culture and language from erosion

VII - Basic Charter Concepts
A. Background
·Common Law Principles
-s.15 came into effect in 1985 to give governments a chance to make sure their policies were in line with the equality rights set out

-having an entrenched Bill of Rights means nothing if you do not have certain protections and a democratic government

-a lot of the opposition to the Charter had to do with the balance of power and which institution of government should ensure that those rights are protected (should be the legislature, not the judiciary)

-the concern centered around the fact that fundamental questions became legal issues for constitutional lawyers (abortion, capital punishment), instead of social issues for everyone to discuss

-places the courts in a highly controversial role

-the entrenched bill of rights works well if it is part of a dialogue

-courts, legislature and the executive must respect each other’s functions and act accordingly

-it is open to the legislature to re-mold legislation to fit the court’s ideas of interpretation

-democratic institutions that are accountable to people help in the success of the Charter
Union Colliery Co. v. Bryden
-dealt with a B.C. law that prevented Chinese from working in mines

-the Privy Council turned to distribution of powers

-the subject of the law was Chinamen, which was considered an issue of naturalization and aliens, a federal power

-shows that the courts could used constitutional law principles to strike down legislation prior to 1982

-did not necessarily mean that they found the legislation to be offensive, but if they did, they could adapt the tools they had to strike it down

Roncarelli v. Duplessis
-occurred in the era of Premier Duplessis in Quebec

-the plaintiff was a Jehovah’s Witness who ran a restaurant in downtown Montreal

-he sued the defendant for damages for ordering the chair of the liquor commission to revoke his liquor license

-the license was revoked because the plaintiff posted bail for Jehovah’s Witnesses charged with distributing pamphlets in the streets of Montreal

-the plaintiff did not do anything to deserve to have his license revoked, it was done for political reasons

-the court held for the plaintiff and awarded a large sum in damages ($30,000)

-to allow this kind of action would have signaled the disintegration of the rule of law as a fundamental principle of the Constitution

-Rule of Law has two features:

1) Actions have to be mandated by law

2) Everyone is subject to the same law

-case illustrates a powerful statement about how politicians must exercise their powers within the law

·Canadian Bill of Rights
-two fundamental limits:

1) Only applies to federal legislation (not a constitutional tool)

2) Mere statute

-courts have no authority to strike down a law because it offends a statute

-can be deemed inoperative: ie - were a provincial law does not operate because of a paramount federal law

-still in effect today

R. v. Drybones
-the Supreme Court ruled a federal law as inoperative because it offended equality rights

-the Indian Act made it an offence for an Indian to be intoxicated off the reserve

R. v. Hayden
-the Indian Act provision that made it an offence to be intoxicated on the reserve offended equality rights in the Bill of Rights

-cases are criticized for not bringing in Federal Authority

Bliss v. A.G. Canada
-Unemployment Insurance Act - did not provide benefits for maternity leave

-found not to offend equality rights

A.G. Canada v. Lavell

-patrilineal concept in the Indian Act found not to offend the Bill of Rights
-Indian women who married non-Indian men lost their rights

Singh v. Minister of Employment and Immigration
-all judges were in favor of the refugees, half on Charter principles and half on the Bill of Rights
-issue: lack of oral hearings for refugee pleas

-before this case, determination of status without hearings (would be needed in cases of credibility)

-three judges were not sure if the law was within the scope of the Charter and found s.2(e) of the Bill of Rights was offended

MacBain v. Lederman
-the federal Court of Appeal ruled that the Human Rights Commission, in appointing their own adjudicators when they conducted a prosecution, offended s.2(e)

-now, adjudicators are determined by the Attorney-General

B. Overview of the Charter
-provides legal rights, equality rights, fundamental freedoms and remedies

C. Principles of Interpretation
*Handout A

-in distribution of powers, purpose is very important and effect is only used to give light to the purpose

-in Charter issues, purpose and effect are on equal footing

-two step approach:

1) Consider the purpose

-if it does not infringe a Charter right, then go to step two

2) Does the effect of the law infringe a Charter right?

-purpose or effect can nullify a law

-interpretation is generous, but not to the point of extending it beyond its purpose

How Charter Analysis is done:

1) Does the law or action infringe a particular right or freedom?

a) purpose

b) effect

2) Even though it infringes a Charter right or freedom, can it be upheld under s.1?

-individual rights are generally protected under the Charter, and s.1 abridges individual rights in favor of collective rights

-the limits must be justifiable and if they are not, the law becomes unconstitutional

D. Scope of the Charter
1. Who can claim Charter rights?
-citizens, everyone, persons and individuals are all protected in different sections

-citizen: narrow term, likely used on purpose

-everyone and person: comparable words

-individual: used when corporations are meant to be excluded

-person: includes corporations

-corporations are not privy to s.15 rights

-sometimes the nature of the right or freedom is looked at as a whole to see who it applies to

-”life and liberty” are not rights inherent to corporations and are held to be applicable only to human beings

Singh v. Minister of Employment and Immigration
-involves persons claiming refugee status in Canada

-7 individuals involved: 6 were Indians from India, one was from Gayana

-all claims were initially rejected by senior immigration officials and those involved appealed

-they had no right to appear in front of the board, nor were they entitled to know why their status was rejected

-they challenged the process as being contrary to the principles of fundamental justice under s.7 and their security of the person was being threatened

-half the court decides on the Charter, half on the Bill of Rights
-Wilson J, commenting on the Charter, found the term ‘everyone’ in s.7 referred to all persons physically present in Canada, no matter how long they were there or how they got there

-the lack of the oral hearing was found to be contrary to the principles of fundamental justice

-it didn’t matter that the exposure to endangerment to security of the person could happen outside of Canada

-the legislation was struck down

-the case shows a generous interpretation of the term “everyone”

-policy argument: those claiming refugee status should surely be protected, as they are the most vulnerable in society
R.. v. Big M Drug Mart
-the defendant was charged under the Lord’s Day Act for being open on Sunday

-their defence: the law offended freedom of religion

-issue:  even if it was true, should a corporation be able to take advantage of it?

-no one can be convicted of an unconstitutional law

-the law was declared unconstitutional and consequently struck down

R. v. Edwards
-deals with a crack cocaine dealer that the police had been watching

-the defendant entered his girlfriend’s apartment and left

-the police pounced on him and did not find any drugs

-they then search the girlfriend’s premises and did not advise the girlfriend of her right to counsel

-they ended up finding crack in the cushions of the couch

-the defendant’s lawyers argued that the search of the girlfriend’s apartment abridged her s.8 rights and therefore, the evidence of the cocaine should be excluded

-issue: could the defendant claim that the crack should be excluded as a denial, not of his rights, but of his girlfriend’s rights?

-the court said no - the claim had to deal with an infringement of his own rights

Difference with Big M:

-in Edwards, the rights of an individual were in question

-the exclusion of evidence under s.24 relates to those rights that have been infringed

-s.52 deal with the law itself, which was challenged in Big M
2. Who is required to respect rights guaranteed by the Charter?
-s.32 says that Parliament and the Government of Canada, the Legislature and the Government of each province are subject to respecting Charter rights

a) Application of the Charter to powers derived from statutes
Does the Charter apply when the legislation does not interfere with Charter rights, but gives authority to an official to issue an order that could infringe the Charter?  Yes
Slaight Communications Inc. v. Davidson
-Davidson worked for the Slaight, selling ads

-he was suddenly fired for unsatisfactory performance

-the Canada Labour Code applied, as broadcasting is a federal undertaking

-the adjudicator investigated and found an unjust dismissal

-the board granted compensation and a letter of recommendation from the former employer so that Davidson’s quest for new employment would not be sabotaged

-it was found that the adjudicator infringed the plaintiff’s freedom of expression, but that the infringement was justified under s.1

-on its face, there is nothing in the legislation that offends the Charter
-the official issued an order that infringed the Charter
-their power was established under the legislation

-power was derived from statutes

-they can only infringe freedoms and rights if they can be justified

-they are given imprecise discretion to decide what is appropriate

-the point: the Charter applies to supervise how a discretion is exercised

R. v. Lerke
-the defendant was asked to show proof of age in a bar

-he left the bar and tried to sneak back in

-he was caught and informed by the manager that he would be arrested

-while searching the defendant for ID, the bouncer finds weed

-the defendant is charged and he raises a defence based on his rights, saying that he was subjected to an unwarranted search

-it was found that the tavern owner was exercising his power of arrest under the Criminal Code
-because the authority of the Code came from Parliament, they were subject to the Charter
-the evidence was excluded and the defendant was acquitted

b) Application to the Executive Branch
Operation Dismantle v. The Queen
-the plaintiff sought to prohibit the government from testing cruise missiles in Canada, claiming it would violate the rights of Canadians under s.7 (jeopardizing security of the person)

-the Supreme Court granted the defendant’s motion to strike the statement of claim, as it was highly speculative

-key issue: was the Federal Cabinet subject to the Charter?

-it was found that they were bound by the Charter and had to answer for any violations thereof, even when acting pursuant to royal prerogative (powers belonging only to the Crown)

c) Meaning of “government”
McKinney to Douglas
-Does the Charter to apply to Universities, Hospitals and Community Colleges?

-the general legal issue was the same, concerning the constitutionality of mandatory retirement laws

-the “laws” were not in statutes, there were in senate decisions, hospital by-laws, etc.

-the “laws” were challenged under the Charter and the court adopted the same test for all four cases to determine if the Charter applied

-test: ‘Is this institution subject to the routine and regular control of government?”

-the Supreme Court decided that universities and hospitals were not government under the Charter
-the community college was found to be government because it was subject to the routine and regular control of the government

-in the university cases, the mandatory retirement provision was in the collective agreement, not a law in a statute

-who is government cannot be determined by what is being done, it is determined by determining their contact

-funding is a part of it, but not enough

-the court will consider how involved government is in day to day decisions of the institution

Lavigne v. Ontario Public Service Employees Union
-the plaintiff was an instructor at an Ontario college and refused to join OPSEU

-under Ontario law, the Rand Formula says that you cannot force an employee to join a union, but to be an employee, one had to pay union dues

-the plaintiff paid dues to the union and brought a challenge saying that his freedom of expression was being violated, as his dues were being used to support causes outside of collective bargaining, such as the NDP government and stoppage of the building of SkyDome

-he lost his challenge, as it was found that it did not infringe freedom of expression

-the union was not part of government, but the governing body of the community college was part of the government

-the union tried to argue that when the governing body entered into an agreement with the union, they were not performing a government function

-they attempted to suggest a difference between private and public functions, which was rejected by the Supreme Court

-the majority said that once the governing body is found to be government, all of its functions are then subject to the Charter
**Any activity of the government or of an institution of the government will be subject to the Charter, whether or not the activity is public in nature**

Hill v. Church of Scientology of Toronto
-the plaintiff was an Ontario Crown Attorney who was involved in prosecutions against the defendant

-the defendant was represented by two lawyers

-certain documents in the prosecution were seal, no once having access, except the court

-there was a civil action against the church and some of the sealed documents showed up in the plaintiff’s case

-the plaintiff is accused of criminal contempt by the defendant’s lawyers

-the plaintiff never did see the sealed documents and the defendant’s lawyer knew this at the time the accusation was made; the documents appeared because there were several copies

-the plaintiff brought a suit of defamation against the lawyer and the church

-the court found bad conduct, in that the comments were not withdrawn; they were repeated and more were made

-the trial jury awarded a huge sum in damages ($1.6 M)

-the defendants used the argument that it was a violation of freedom of expression for the plaintiff to bring the charges to court

-the plaintiff argued that the Charter did not apply, as he was acting as an individual, and not as part of the government

-the defendant argued that the accusations were brought against him in his duties as a Crown Attorney, who was paid by the government

-the court rejects these arguments, saying that just because someone is employed by the government, it does not mean that they lose their personal reputation

-someone in the private sector cannot be more protected than someone in the public sector

-the Charter may apply to the activities of all the institutions of government, but it does not apply to all actions done by persons employed by the government, even if those activities are related to employment

Eldridge v. B.C.
-case adds a ripple to the law/actor distinction

-some institutions that are not government actors will be subject to the Charter because they are fulfilling a government objective

-the plaintiffs were hearing impaired

-up to 1993, interpretive services were provided to them from a charity that fell into financial problems

-the plaintiff challenged the government for not providing the services, saying it was an infringement of their Charter rights

-the failure to provide interpretive services was discrimination, due to the nature of their disability

-the defendant seemed to have a strong case, as hospitals are outside of the government, according to past authority

-the Charter will apply if the defendants are acting according to a statute

-hospitals were given a wide discretion as to what services they would pay for

-the law did not prohibit them from paying for services

-corporations, as explained in para 35, are not government; they are created pursuant to laws, but they do not exist to pursue government functions

-there is an exception, in para 42 - entities who are not part of the government can be subject to the Charter if they are acting in furtherance to a government objective, function or policy

-if those policies, functions or objectives are being challenged, then the entity will be subject to the Charter
-even if it is a private actor, when furthering a government policy, the Charter will apply

d) Application to the Courts
-as a general rule, the Charter does apply to the courts

Dolphin Delivery Ltd. v. Retail, Wholesale and Department Store Union
-case is about a labour dispute, involving secondary picketing

-Purolator had locked out its employees, who were represented by the defendants

-the plaintiff was a local courier who employed members of different unions not required to cross the picket lines

-after the lockout, there was an arrangement with SuperCourier, whereby Dolphin would be provided with as much work as Purolator had provided before the lockout

-the idea then came out that Purolator was operating as SuperCourier

-the union applied to the Labour Board for an order saying that Dolphin and SuperCourier were allies of Purolator, which would allow picketing around their outlets

-the board said no - Purolator was a federal undertaking, subject to the Canada Labour Code, not the B.C. Labour Code
-secondary picketing rights had to be determined by common law

-Dolphin applied for an injunction to prevent secondary picketing which was granted in the B.C. Supreme Court

-it was mere speculation that SuperCourier was Purolator

-the picket was not for information, but to injure business

-the question ‘Did the injunction infringe the freedom of expression of Purolator employees?’ went to the Supreme Court

-there, it was found that the Charter did not apply to individuals or private parties, and cannot apply to common law actions

-s.32 refers to governments, meaning that the courts are not intended to be bound by the Charter (this has now been abandoned)

B.C. Government Employee’s Union v. A.G. B.C.
-case involving a picket in front of the court house

-a judge issued an ex parte order preventing picketing outside of the court house

-it was appealed to the Supreme Court

-if Dolphin was followed, the plaintiff’s argument would not be heard

-the Charter was found to apply to actions of the courts, unless they were deciding on purely private matters

-showed that Dolphin went one step too far

-the judge’s order violated freedom of expression, but the limit was justified

-the point: the Charter does apply to courts and the judiciary when they are dealing with the freedoms of an individual

E.  The Charter’s Interrelationship with other Constitutional Provisions
-Can the Charter be used to strike down other parts of the Constitution?  No
Reference Re An Act to Amend the Education Act (Ont)
-the interrelationship of s.15 and s.93 of the Constitution Act are considered

-s.93 pertains to denominational schools

-Roman Catholics were entitled to have publically funded, separate elementary schools, but not high schools

-merely minimums that could be expanded by the provincial government

-the Ontario government proposed to expand the Roman Catholic school system by providing separate, publically funded high schools

-it was controversial legislation that was opposed by many

-a reference was brought before the Supreme Court asking if the government was treating people of different religions with discrimination

-the Supreme Court upheld the legislation

-point: it was never intended that the Charter could invalidate other provisions of the Constitution and both pieces of legislation were equally valid

R v. Ushkowski
-unanimous decision of the Manitoba Court of Appeal

-two motorcyclists were charged with driving with a blood alcohol level over .08 after they failed to do an alert test

-the defendants argued that they should be acquitted based on the fact that the breath sample legislation was not yet in force in B.C. or Quebec; Canadians were being treated unequally and they were being discriminated against because they lived in Manitoba

-the Court of Appeal rejected this argument

-geographic location does not normally amount to discrimination under s.15

-provincial jurisdictions are inherent in the concept of federalism

-uniformity was found to be subservient to regionalism

-equality provisions cannot mean sameness across the country, as it would go against the federalism principles in other parts of the Charter
Part VIII - Specific Guarantees in The Charter
A. Fundamental Freedoms
1. Freedom of Religion
-Charter s.2(a)

-conscious and religion are closely related

-conscience reflects those who have beliefs that do not centre around a deity

R. v. Big M Drug Mart
-a Calgary drug store was charged with a violation of the Lord’s Day Act
-argument in support of the law:

-it did not really interfere with anyone’s religious beliefs

-it did not require anyone to attend church or subscribe to Christian beliefs

-did not prevent anyone from going to church

-common day of rest was useful to society as a whole, religious or not

-the American view (p. 65) advocates the free exercise of religion without state intervention

-the Charter contains no anti-establishment clause - giving preference to those of Christian faith should not be seen as offending freedom of religion

-the Supreme Court rejects these arguments

-purpose and effect are relevant in determining the constitutionality of the legislation (two step test)

-the court gives a broad construction to freedom of religion

-the state cannot give preference to one religion over another

-the effect of the decision: implicit anti-establishment clause in s.2(a)

R. v. Edwards Books and Art Limited
-dealt with the Ontario Retail Business Holidays Act which promoted a common pause day for retail employees

-freedom of religion was abridged under the legislation because it placed indirect burdens on those who observed on days other than Sundays

-the legislation allowed small businesses to choose Saturday as the common pause day for employees

-the legislation was justified under s.1, largely because of the exemption of small business, which was seen as an attempt at balancing rights

-Wilson J. would have struck down the law because the alternative choice existed only for small businesses

-the purpose was not to abridge freedom of religion, but its effect was to do so

Manitoba Association for Rights and Liberties Inc. v. Government of Manitoba
-addressed the constitutionality of a provision in the Public Schools Act which allowed religious exercises in public schools

-case tells us that legislated school prayer is constitutionally unacceptable

-public schools can have religious studies classes, but they cannot allow religious exercises in the course of the school day or directly thereafter

-denominational school divisions can do what they have to do

2. Freedom of Expression
-Charter s.2(b)

-four fundamental attributes:

1) Broad construction by the court

2) Includes commercial expression

3) Excludes physical violence but not threats of physical violence

4) Includes any activity that attempts to convey a meaning

-underlying reasons for protecting freedom of expression:

1) The objective of seeking and obtaining the truth is inherently good

2) Participation in social and political decision making must be fostered and encouraged

3) Diversity in forms of individual self-fulfilment and individual flourishing ought to be cultivated

*set out in Irwin Toy
R. v. Sharpe
-most recent case on freedom of expression

-relates to the offence of possession of child pornography

-deals exclusively with the balance between freedom of expression and the harm caused by the possession of child pornography

-the court goes on to define exactly what the section means - they restrict the terminology of the words to narrow the scope of the offence

-the legislation was found to be constitutional by all members of the court

-freedom of expression is content neutral - it does not matter how offensive you find an expression to be

-there are limits to the right

-freedom of expression is extended to possession

-types of pornography that ought to be excluded from the scope of the legislation:

1) self-created, privately held materials (drawings, private journals)

2) privately created visual recordings of lawful sexual activity for private use

-because of the broad construction of s.2(b), it is normally considered in light of s.1

-test for determining if a law is justified under s.1 (Oakes Test):

1) Is the legislative objective pressing and substantial

2) Is there proportionality between the limitation of the right and the benefits of the law?

a) Rational connection

b) Minimal impairment

c) Proportionality: do the benefits outweigh the detriment?

-the legislation is upheld, notwithstanding there have been two exceptions read into it

-some criticize this: it should have been sent back to Parliament to fix

-the minority suggests that the Crown should not have conceded the s.2(b) violation

Ford v. Quebec and Devine v. Quebec

-sign law cases

-Ford - challenges legislation that required signs to be solely in French

-Devine - challenges law that required all advertising to be in French

-commercial expression was found to be protected by s.2(b) in both cases

-the freedom to express oneself in the language of one’s choice is protected by s.2(b)

-the court found the legislation abridged s.2(b) of the Charter

-the laws were not justified because they gave exclusivity to French over every other language

-they would have upheld French predominantly, but not exclusively

-exclusivity was not necessary to protect the “visage linguistic” of Quebec

A.G. Quebec v. Irwin Toy Ltd.
-two step approach is set out:

1) Does the plaintiff’s activity fall within the scope of the conduct protected by the guarantee?

-ie: if it conveys or attempts to convey a meaning, it’s expression

2) Is the purpose or effect of the conduct to restrict freedom of expression?

-gist of the test: almost anything can be a part of freedom of expression

-the court found the impugned law to infringe freedom of expression, but it was justified under s.1 (based on studies that came out after the law came into effect)

-the court said that the original purpose was determinative

-they were allowed to use post-enactment information to show that the original purpose was still valid and current

Rocket v. Royal College of Dental Surgeons
-the plaintiff dentists started dental offices in shopping malls

-the Holiday Inn used the dentists to advertise their hotels (successful dentists use the Holiday Inn)

-the defendants charged the plaintiffs with contravening their rules in relation to advertising

-the plaintiff challenged the advertising bans and were successful

-the rules were found to contravene s.2(b) of the Charter and could not be saved by s.1

-some regulation is necessary, but not to the point of what was done; the scope of the restrictions was too broad

R. v. Keegstra
-addresses the core of freedom of expression

-the defendant was a high school teacher charged under the hate propaganda law in the Criminal Code
-it was argued that the charges should be quashed because they curbed freedom of expression

-the law in question was found to abridge freedom of expression, but the limits were justified under s.1 using the Oakes test

R. v. Butler
-the defendant opened an adult video store that sold and rented hard core pornography and was charged with 173 counts of possession of obscene material when the police seized most of his stock

-in his defence, the accused raised the argument that s.2(b) was abridged by the obscenity offence

-the law was sustained under s.1, even though a s.2(b) violation was found

-the court took some words out of the definition of obscenity to restrict its scope

-it is a morally based law, there to protect the vulnerable in society, namely women

-classifies pornography into 3 categories:

1) explicit sex with violence

2) explicit sex without violence which subjects people to treatment that is degrading or dehumanizing

3) explicit sex without violence that is neither degrading nor dehumanizing

-numbers 1 and 2 are prima facie obscene

-number 3, unless it involves children, does not fall within that realm

R. v. Lucas
-attacks criminal libel and defamation laws

-the defendant is a prisoner’s rights activist who made personal remarks in public about a police officer investigating sexual abuse allegations

-he was charged with defamation for making the comments about the officer

-the law was upheld, but a certain part of it was struck down to narrow its scope

B. Legal Rights
1. Section 7
·Scope
“Everyone”

Irwin Toy Ltd. v. A.G. Quebec
-tells us that ‘everyone’ must be read in context of the rest of the section, which prescribes rights that are human in nature

Borowski v. Canada
-fetuses are not included in the definition of ‘everyone’

-a woman receives the protection, but not the fetus

Singh v. M.E.I.
-immigrants who are not Canadian citizens can invoke s.7 rights, even if they are illegal immigrants

“Life”

Burns v. Raffay
-deals with the constitutionality of extradition legislation

-must seek assurances against the death penalty

-did not consider ‘life’, oddly, but ‘liberty’ and ‘security of the person’

-has very little meaning in s.7

“Liberty”

-focus of most of the cases

-laws infringing the physical liberty of the person infringe on the right of liberty in s.7

-imprisonment laws, emergency detention provisions under provincial mental health laws

-more difficult questions fall outside of physical liberty

-some argue that the right to practice a profession should be included under the scope of s.7

-elitist approach limiting it to professions, and not just regular jobs and trades

-liberty clearly includes physical liberty, may include liberty to practice certain professions but is not as sweeping to include J.S. Mills’ definition: “pursuing our own good in our own way”

“Security of the Person”

R. v. Morgentaler
-former abortion provisions under the Criminal Code impaired a woman’s security of the person by affecting her physical and psychological integrity

R. v. Rodriguez
-challenged the assisted suicide provision under the Criminal Code
-because of her health condition, she was unable to commit suicide on her own

-the removal of her ability to control her life was a deprivation of her security of the person, but it was upheld as it was not in conflict with the principles of fundamental justice

Property

-omitted from s.7

-pure economic interests and rights are excluded from the scope of s.7

·Principles of Fundamental Justice
-natural justice protects only procedural interests

-fundamental justice has a substantive content

-at least one of life, liberty or security of the person must be offended and that the offence deprives the principles of fundamental justice

Reference re the B.C. Motor Vehicle Act
-significant s.7 case

-were the principles of fundamental justice equal to natural justice?

-no, there is a substantive, as well as a natural justice component to the phrase

-the offences is stated to be an absolute liability offence with terms of incarceration for the offence of the legislation

-fundamental justice must be characterized by the courts

-the ‘principles of fundamental justice’ qualify the right to life, liberty and security of the person

-the principles of fundamental justice have nothing to do with policy, but have to do with the basic tenants of the legal system

-Does absolute liability offend the principles of fundamental justice?

-basic tenant of the system: not to punish the innocent

-the legislation is offensive because even a person who does not know they have done anything wrong can be imprisoned for a s.94(2) breach

-it does not matter whether imprisonment is imposed - its potential is enough

-the law was not justified under s.1

Prostitution Reference
-did the prostitution laws offend s.2(b) and s.7?

-the majority upheld the legislation

-case comments on s.7 in terms of economic liberty

-liberty was affected by the law (possibility of incarceration) by it did not offend the principles of fundamental justice

-Lamer J. was the only one to comment of the fact that the laws affected the liberty of one to practice the occupation of prostitution

-the judgment is not the law and the majority has not ruled on this point

-the right to pursue a certain occupation is not protected under s.7

1) There is no protection of property rights in s.7

2) Placement of s.7 under the heading legal rights points to terms inherent in the judicial system

-common thread is in the involvement of the judicial branch as guardian of the judicial system, not the socio-economic system

Pearlman v. Manitoba Law Society
-the plaintiff was going to be disciplined by the defendant and he brought a motion challenging a provision under the Law Society Act that allows the Law Society to impose costs against the accused if he is found guilty of professional misconduct (in practice) or conduct unbecoming (outside of practice)

-the plaintiff argued that the defendant was biased because only if found guilty, could they levy costs against him

-the Supreme Court rejects the argument

-framed under s.7, the right to practice a profession is a liberty - this is also rejected

-two underlying principles of natural justice (p.480)

1) right to participate in a procedurally fair hearing 

2) impartial decision maker

-test for bias:

“Would a reasonably well-informed person consider that the interest might have an influence on the exercise of the official’s public duty?” (p. 481)

-fundamental justice is context-dependent

R. v. Heywood
-the defendant was charged with vagrancy (a predicate offence that applies only to those that satisfy the initial criteria)

-the defendant was convicted of predatory offences in the past and was caught taking pictures of children in a park

-the Supreme Court some concepts of the principles of fundamental justice

-is the legislation over-broad in terms of the purpose that it wishes to achieve?

-the legislation was found to be over-broad for the following reasons:

1) Not limited to places children frequent (parks, etc. are included)

2) Prohibition lasts for life with no review period

3) Applies to all persons convicted of sexual offences, whether or not they are a danger to children

4) No notice provision

-likely that the court decided as such because Parliament had a new section ready and waiting to answer the court’s concerns

-overbreadth will become an issue depending on how the court characterizes the legislation’s purpose

-makes laws vulnerable - they can be struck down on the basis of their substantive content

U.S. v. Burns
-issue: whether the Minister of Justice in deciding whether to extradite fugitives must, as a Charter s.7 requirement, obtain assurances from the foreign state that the death penalty will not be imposed

-the quick answer: yes, except in exceptional circumstances

-most current s.7 case

-two matters must be proven to show a s.7 breach”

1) Breach of the principles of fundamental justice

2) Infringement of life, liberty or security of the person

-the lives of the fugitives are at risk; their liberty and security of the person is infringed by the possibility of the death penalty

-Kindler and Ng - this is where the conclusion comes from

-the focus of the judgment turns to whether there is a breach of the principles of fundamental justice by the threat of the death penalty in a foreign country

-the court comes to a different conclusion, but does not overturn Kindler and Ng
-capital punishment is contrary to the basic tenants of the legal system

1) Because of miscarriage of justice in murder trials

-many accused have since been proven innocent of the charges

2) Death Row Phenomenon

-lots of years can pass between sentence and execution (not pivotal, but relevant)

-exceptional circumstances - included to keep the court open to other possibilities

2.  Section 8
Hunter v. Southam Inc.
-issue: constitutional validity of a statute authorizing search and seizure under the Combines Investigation Act
-authorizes broad search powers on a subjective belief, without notice

-the certificate for search follows the wording of the statute

-the “where” is very broad: ‘and anywhere else in Canada’

-the search is standardless

-is a warrant needed in every situation?

-not every situation, but whenever it is feasible, it will be a precondition to a valid search and seizure (p.59)

-the director, in this case, issues a certificate

-it is argued that they cannot be impartial enough to authorize the certificate: they cannot do the investigation and balance privacy rights with the right to do the search

-someone else is needed, a disinterested third party, to act in a judicial capacity

-what is the minimum evidentiary base?

-it is too low in the wording of the section

-reasonable and probable grounds are required

-the person who issues the warrant must be a judicial arbiter who must assess the reasonable and probable grounds on oath (affidavit evidence to set out the requirement)

-the arbiter must balance the rights of the accused to privacy with the broader rights of law enforcement for compliance with the law

-is this process necessary in all cases (ie restaurant inspection)?

-the construct will apply in the criminal realm, but not to a regulated industry

Comité Paritaire v. Potash
-issue: the inspection power for workplace safety in Quebec legislation

-the law granted inspectors the right, at any reasonable time, to examine the books of a workplace

-this was to ensure that employees were being compensated for the work that they performed

-no warrant was required

-the court determines that an inspection is a search within the meaning of s.8

-the right given to the inspectors to make copies was considered a seizure

-the purpose of s.8 is to protect a reasonable expectation of privacy

-the court holds that the reasonable expectation of privacy in this context is considerably lower, as it is a highly regulated area

-the purpose of the inspection was to ensure compliance with a regulatory statute

-the court distinguishes Hunter v. Southam and no warrant was required in the case at bar

3. Sections 9 & 10
-deals with detention and imprisonment

-arrest and detention rights, the right to retain and instruct counsel without delay

R. v. Therens

-grapples with reasonable and probable grounds and detention

-was the accused detained within the meaning of s.9 and if so, was he entitled to counsel under s.10(b) as well?

-the short answer to both: yes

-the purpose of s.10 (p. 526)

-to ensure that in certain situations, a person is made aware of the right to counsel and is permitted to retain and instruct counsel without delay

-detention: restraint of liberty other than arrest where the person might require the assistance of counsel (p. 527)

-the accused was entitled under s.10(b) to the right to receive and instruct counsel without delay

-broad definition of detention: if you are stopped at anytime and asked for your driver’s license, is this a detention and do you have the right to counsel?

R. v. Hufsky
-alcohol was smelled on the accused’s breath and he refused to provide a breath sample

-issue: was the accused detained, and if so, was he arbitrarily detained?

-it was found that the accused was detained

-arbitrarily: means if there are no express or implied criteria that govern detention, there is an arbitrary detention (p.569)

-the court concluded that random stopping power is upheld under s.1

-the material on the detection and deterrence of drinking and driving said that it was necessary to give the police these powers

-moderately impaired driver’s driving looks no different than normal driving, yet they are more likely to have accidents

-is handing over a license an unwarranted search and was it reasonable?

-the demand did not constitute a s.8 search, as there was no intrusion on privacy

-having a license is a legal requirement, needed to do the act of driving

-there is no reasonable expectation of privacy because you are in the realm of the act

Brydges v. The Queen
-the accused was charged with second degree murder, committed in Edmonton

-he was visited by officers while in Brandon, MB

-the police informed the accused of his right to counsel and asked if he wished to call a lawyer

-the accused was concerned about being able to afford a lawyer, and he raised the issue a couple of times

-finally, the officer got him a list of available lawyers, one was called and he advised the accused; the accused then exercised his right to silence

-while being questioned, before he spoke to a lawyer, the accused made a number of statements that made him appear guilty

-those statements and their admissibility were at issue

-his s.10(b) rights were infringed: the police should have stopped the interrogation when his rights were read, so that the accused could retain and instruct counsel

-the police argued that they executed their duty

-the court ultimately decided with the accused

-s. 10(b) imposes two duties on the police (p. 584)

1) They must give the accused a reasonable opportunity to retain counsel

2) They must refrain from questioning until a reasonable opportunity has passed

-the detainee has a duty to exercise his right to retain counsel diligently

-where the accused expresses a concern about their duty to pay, the police must inform him about the availability of legal aid (p.589)

-legal aid offers two types of legal services

1) Duty counsel

-a 1-800 number is used and callers are not subjected to financial eligibility for immediate legal assistance

2) Legal Counsel based on financial eligibility (usually for criminal or family law)

-the accused’s evidence was excluded

-information about the availability of counsel must be given in every case

-Crown counsel, as a consequence of this decision, had to train the police in terms of what had to be told to detainees upon arrest

-not all jurisdictions have a 24 hour duty counsel system

-did this decision mandate this service in all jurisdictions?

-the court was assuming that the 800 service was more sophisticated than it was

-a later case found that s.10(b) did not mandate the 800 service, but that it required the police to inform a detainee of all the relevant services relating to counsel available in the jurisdiction

-if the 24 hour system does not exist, there is a price to be paid

-if an arrest is made in the middle of the night, police may have to wait until morning for the detainee to retain counsel

-this becomes a problem in drinking and driving cases

C. Equality Rights
-deals with s.15 of the Charter

*Handout “B”

Law Society of B.C. v. Andrews
-the defendant was a permanent resident of Canada, but not a Canadian citizen

-he challenged the B.C. Law Society Act that would not allow him membership to the bar because he was a non-citizen

-the citizenship requirement did infringe s.15 and could not be upheld under s.1

-Lamer and McIntyre would have upheld the pre-condition based on the fact that you need to know something about Canada to practice law here

-the Supreme Court disagrees that equality means equal treatment; in fact, equal treatment may actually produce inequality

-equality has four basic rights set out in s.15:

1) before the law

2) under the law

3) equal protection of the law

4) equal benefit of the law

-the purpose of s.15 is to ensure equality in the formulation and application of the law

-what does discrimination mean?

-key aspetcts: distinction, either intentional or by the effects of the law, that flows from personal characteristics of the group

-listed grounds of discrimination include race, color, religion, age, sex, etc.

-is citizenship a ground of discrimination?

-the grounds are not exclusive and the section is not limited

-analagous grounds can exist

-distinctions based on personal characteristics are what they have in common

-s.15(1) doesn’t proscribe distinctions across the board, it has the effect of entrenching human rights codes

-”discrete and insular minorities” are the groups s.15 is designed to protect (p. 633)

-the law fails for the majority under s.1

Law v. Canada
-identifies three broad inquiries for determining if there has been a s.15 violation

-two step approach in Andrews is no longer the approach

-issue: whether the denial of the entitlement to survivor’s pensions to persons under the age of 45 violates s.15

-the plaintiff was not entitled to benefits because of her age and she alleged a s.15 violation

-the Supreme Court found no s. 15 violation

-three step inquiry:

1) Does the distinction deny an equal benefit or impose an equal burden?

2) Is the distinction discriminatory?  (A distinction will only be discriminatory if it is made on the basis of an enumerated ground or an analagous ground.)

3) Is the distinction discriminatory on the facts of the case?

-the third step looks at whether the law shows that the person is less worthy in society and this is where the plaintiff fails


-people in her position are more able to move on after the death of one’s spouse

Corbiere v. Canada
-issue: was the exclusion of non-reserve band members from voting in band elections an offence of s.15 equality rights under the Charter?

-yes - it was offensive and the words in the Indian Act were struck down (with an 18 month suspension to allow Parliament to extend the scope)

-a new analogous ground of discrimination was identified: aboriginality residence

-this will always be an analogous ground and future issues will include whether it creates discrimination on the facts of the case

-residence on its own will not be enough, it must be aboriginality residence

-the court leans to the view that the complete disallowance of off-reserve band members is not good, although there may be some instances where this would be acceptable

-parallels are drawn to create analogous grounds:

-race leads to aboriginality residence as gender leads to the subset of pregnancy

M. v. H.
-issue: was the exclusion from spousal support legislation of same sex couples an infringement of equality rights?

-the exclusion was found to be an infringement of s.15 and was not justified under s.1

-earlier, the Supreme Court decided that legal distinctions between common law spouses abridged s.15

-Miron v. Trudel - married persons should be equal to unmarried hetero-sexual persons

-marital status was found to be an analogous ground under s.15

-this case takes it a step further and inquires into the rights of same sex couples

-the act treated married persons and unmarried heterosexual couples in conjugal relationships the same

-the definition of spouse draws a distinction between same sex and heterosexual couples

-the court makes it clear that what they are deciding has nothing to do with marriage - they do not want to go there at all

-the issue is narrowed to the particular problem of financial obligations upon the breakdown of a relationship

-Egan recognized sexual orientation as being an analogous ground

-the court decides that the law does draw a distinction based on personal characteristics

-they also find that if there is financial dependence in a same-sex relationship, there is no reason to treat it differently that if it were in a heterosexual relationship

Vriend v. Alberta
-uses and applies the ideas set out in Andrews
1) Determine whether there is a denial of the right to equality

2) Was the distinction based on a personal characteristic?

-issue: concerned the Alberta Human Rights Act, where sexual orientation was not protected

-it was protected in every other jurisdiction across Canada

-the Supreme Court concluded that s.15 was infringed because sexual orientation was excluded from their legislation

-the argument was that the Charter could apply, even when the legislation was silent on an issue

-if the Charter did not apply in silence, then under-inclusive laws would be ok, even if they were discriminatory

-a s.15 breach was found with no s.1 justification on the under-inclusive Human Rights legislation

Symes v. Canada
-the plaintiff was a concerned taxpayer, a mother and a lawyer

-on her personal income tax return, she deducted her childcare expenses in full as a business expense

-$2000 could normally be deducted, she paid $14,000

-when she was caught, she called this gender discrimination, saying that she should be able to deduct all of the expenses as business expenses

-argument: business expenses should include child care expenses - not accepted

-on the argument about it being a gender issue, the court split along gender lines

-yes, it is women who are primary care givers, but does the Income Tax Act have an unfair effect on women?

-to prove this, it must be shown that women pay a disproportionate amount of child care expenses and there was no evidence of this nature before the court

-the male justices, who made up the majority of the court, looked at the issue more broadly than the women justices did

-nothing in the act discriminates against men or women on its face, but was that its effect?

-the disadvantage must flow from the law itself and the law must create the disproportionate burden

Conway v. Canada
-gender discrimination case

-dealt with the constitutionality of frisk searching in male prisons by female guards

-the male prisoners were subject to cross-gender searches, but the female prisoners were not

-the Supreme Court held that there was no s.15 discrimination, reminding us that equality does not necessarily mean identical treatment

-it was found to be more threatening for women to be subjected to cross-gender searches than men

-the law would also have been saved under s.1 because female guards humanize the institution and it is in line with equitable employment practices

R. v. Ushkowski
-issue: is s.15 abridged by distinctions in laws from one province to the next?

-short answer: no

-it is difficult to substantiate residence distinctions

-Breathalyzer offence, where the ALERT provision did not exist in Quebec or B.C.

-the accused was subject to the law in Manitoba

-phasing in was found to be a part of federalism since the beginning and some national programs do not apply everywhere

Turpin v. The Queen
-the accused was charged with murder

-at the time, in Alberta, you could be tried by judge alone or by a jury for murder; everywhere else, murder meant a jury trial

-no s.15 violation was found, just because the accused could not choose a judge alone trial

Haig v. Canada

-case related to the national referendum

-there was a separate question in Quebec

-the plaintiff challenged Quebec’s separate law

-he could not vote because he had recently moved to Quebec and their rules required a 6 month residency period

-his challenge on voting was denied

-different applications of laws were accepted in different provinces

-difference does not necessarily lead to discrimination

Part IX - Section 1
**Handout “C”

Osborne v. Canada [1991] 2 S.C.R. 96

-dealt with federal legislation prohibiting federal civil servants from being involved in political activity, the idea being that the civil service should be neutral

-the provision was upheld

-was the phrase ‘engage in work’ in the section too broad to be upheld under s.1?

-the argument was that this was not an intelligible standard

-the argument was rejected, as the words were wide and capable of interpretation

-this “capability of interpretation” is important

-”in the public interest” in a bail provision was held to be too broad for interpretation

Oakes test:

1) The objective must be of sufficient importance to warrant overriding a constitutionally protected right or freedom.

-concerns must be pressing and substantial in a free and democratic society

2) The party invoking s.1 must show that the means chosen are reasonable and demonstrably justified.

a) Rational connection

-The measures adopted must be carefully designed to achieve the objective in question.  They must not be arbitrary, unfair or based on irrational considerations.

b) Minimal impairment

-The means should impair as little as possible the right or freedom in question.

c) Mini Proportionality test

-There must be a proportionality between the effects of the measures which are responsible for limiting the Charter right or freedom and the objective which has been identified as being of sufficient importance.

-the onus of proof rests on the party seeking to uphold the law

-the standard of proof is the civil standard, applied rigorously

-the minimal impairment test is applied rigorously in criminal cases

-the question in civil matters becomes “Did the government have a reasonable basis to do what they did?” (Minimal impairment branch of Oakes)

-examples principles of which to be mindful:

-respect for the human person, commitment to social justice and equality, accommodation of a wide variety of beliefs, respect for cultural and group identity and faith in social and political institutions which enhance the participation of individuals and groups in society

·When are limits demonstrably justified?

R. v. Seo
-two types of evidence:

1) Adjudicative

-specific to the facts of the case (who, what, where, when things found in affidavits)

2) Legislative

-constitutional evidence, particularly where a law is challenged

-includes such things as Hansard, reports, statistical evidence, legislation from other countries

-used to determine the rationale of the legislation

-ordinary rules of evidence do not apply and this is considered to be demonstrably justified

Part X - Constitutional Remedies
**Handout “D”

·Section 52(1)

-invoked where the law is unconstitutional

-outlines remedies that exist for any constitutional challenges, Charter or otherwise

-concerned with unconstitutional laws

·Section 24

-invoked where the action taken pursuant to a law is unconstitutional

-falls within the scope of the Charter
-only applies to violated Charter rights

-speaks to actions taken pursuant to laws, such as in Slaight Communications, where the Canada Labour Code empowered an adjudicator to grant an order which was challenged and found to be unconstitutional

-has two subsections:

(1) deals with orders given

(2) deals with exclusion of evidence

Schacter v. Canada
-the plaintiff wanted paternity benefits and there were no such provisions for such under the Employment Insurance legislation at the time

-he grounded his challenge on the basis that adoptive parents got the benefit, but natural parents did not

-by the time the case was decided, Parliament revised the legislation to allow for paternity leave

-the Crown conceded a s.15 breach and the constitutional questions dealt with the appropriate remedy

-the legislation was under-inclusive: it excludes a group that should not be excluded

-would you strike down the legislation and deny a benefit to everyone or do you need to read-in the excluded group so that they receive the benefit as well?

-severance works by striking out the extra words in the legislation to render it constitutional; it is an easy remedy

-reading-in can be as appropriate as severance

-words are not actually substituted, they are interpreted in a manner to change the legislation to make it constitutional

-legislatures will eventually catch up, but in the meantime, citizens must be aware of both the written provisions and decisions by the court

-it is much more precise to use severance

-is reading-in the logical conclusion in this case?

-when there is a benefit conferred, it may not be the logical conclusion of the legislature

-expenditures may be a factor

-reading-in is not to be used when expenditures will result from its use

-the Oakes Test is used:

-if the legislation does not even meet the first branch of Oakes, the legislation should be struck down

-the further into the Oakes test you go, the more likely it will be to look at severance as a remedy (into the minimal impairment, mini-proportionality parts)

-temporary suspension of the declaration of invalidity:

-first used in the Manitoba Language Rights case where all Manitoba legislation was declared invalid because it was not bilingual

-the decision was suspended for 3 years to allow for translation of the laws

-this technique was also used in R. v. Brydges - a transition of 30 days was granted to allow police forces to organize themselves around the notice provision for legal aid and duty counsel required by the decision

-in the present case, the court concludes that nothing should be read-in because of the financial consequences

-the court chooses to declare the legislation invalid and use a suspension to give Parliament time to reformulate the legislation to render it constitutional

-because the legislation had already been amended, the temporary suspension was not needed

-s.24's function:

-used where an action taken under legislation infringes a person’s Charter rights

-there to provide an individual remedy for the person whose rights have been so infringed

-used when s.52 is not engaged

·Court of Competent Jurisdiction:

-defined in the Handout

-tribunals must look elsewhere than the Charter to see if they have jurisdiction to grant a Charter remedy

-this information can usually be found in the legislation granting the board or tribunal its powers

·Examples of s.24(1) Remedies

-stay of charges (when a right to be tried within a reasonable time is offended)

-damages

-setting aside of an order (as in Slaight Communications)

·S.24(2)

-remedial provisions relating to the exclusion of evidence

-balancing test - there is a breach, should the evidence be excluded?  (Not an automatic recourse)

-factors outlined in R. v. Collins are still used

R. v. Stillman
-samples were taken from the accused without permission

-all of the samples taken breached s.8

-before this case, the question was whether the evidence was real or not

-real evidence: actual physical objects; always used to be let in

-non-real evidence: confessions

-here, the court says that the real/non-real distinction is no longer pivotal

-the new distinction is between conscripted (forced) and non-conscripted evidence

-test is set out in Handout

-conscripted evidence: describes a situation where the police have compelled the accused to participate in providing self-incriminating evidence in the form of a confession or providing bodily samples

test:

1) Classification of the evidence

-admission of non-conscriptive evidence will rarely render a trial unfair

2) Seriousness of the Charter violation

3) Effect of the exclusion on the repute of the administration of justice

-non-conscriptive evidence: accused was not compelled to participate in the creation of discovery of the evidence

-exceptions:

-an independent source of the evidence exists

-discovery of the evidence was inevitable

-in these cases, the police would have found the evidence but for the breach

-the bodily samples were excluded, except for the Kleenex, which was discoverable

R. v. Burlingham
-the gun had to be excluded because it would not have been discovered but for the breach of the Charter and the questioning that resulted from it

R. v. Mellenthin
-a motorist was stopped by police at night

-the police shined a flashlight in the car, see a bad on the floor and ask what was in the bag

-the motorist pulls out the bag and the police think they see a vile in the bag, which leads the police to believe there is weed in the car, which they find in the end

-the accused was charged with a narcotic offence

-should the evidence be excluded?

-the scan of the car was not considered to be a search

-because there was nothing in plain view, the police should not have asked questions

-the evidence was excluded on the basis of unreasonable search

-random stops by the police should relate to bad driving, and nothing more

