Constitutional Law
Part I - Basic Concepts
A. What is a Constitution?
-the constitution gives the government ultimate authority to pass laws

-in some cases, the constitution will not mirror the true nature of a country’s attitude

-totalitarian countries may only pay lip service to their constitution

·Controlled or Uncontrolled

-in Canada, we fall in the middle of the two

uncontrolled:

-as in Great Britain

-do not assume that the government of the day knows best

-leaves room for change

-constitution can be changed by the mere passage of laws

controlled:

-as in United States

-closed procedures of amendment

-2/3 of states must approve changes

-certain formal procedures must be performed to change the constitution

-Canada’s amendment procedures are found on p. 1140 of Hogg

-sometimes there are tight measures for change

-like approval of all provinces

-sometimes, procedures are simple

-simple passing of law

·Witten or Unwritten

-the constitution of Britain is written in a number of statutes and the constitution of the United States is also written, only in one document

-not really a good way of looking at the difference - better seen in terms of controlled and uncontrolled

·Law and Convention

-laws of the constitution are the hard, written rules

-ex: necessity of the governor general to give royal assent to all laws passed by the legislature

-conventions are what actually occurs

-ex: the governor general will always give royal assent to bills passed by the legislatures

-conventions exist when:

1) There is precedent

-rules/conventions are followed consistently

2) It is clear that those who followed the rule thought that they were bound by it

3) Reason or logic for the rule must exist

-must support the basic principles of the constitutional system (like democracy)

-conventions are essential to our system

-rarely enforced by the courts

-two exceptions:

1) Re Resolution to Amend the Constitution (Patriation Reference)
-did a constitutional rule or convention exist that would require provincial support to request to pass legislation to amend the constitution at Westminster?

-this case concerned the entrenchment of the constitution of Canada

-Trudeau would have done it on his own until the question was brought forth

-it was decided that provincial support should be sought

2) Re A.G. Quebec and A.G. Canada (Objection by Quebec to Resolution to Amend the Constitution of Canada)
-courts decided that no convention required Quebec to consent to constitutional amendments

-conventions are more likely to exist in uncontrolled constitutional environments

B. Functions of a Constitution and its Underlying Principles
Functions:
a) Establish and Empower the Basic Institutions of Government

-relates to laws that empower the provincial and federal legislatures, the courts, etc.

-essential and most of the conventions relate to this point

b) Distribution of Powers in a Federal State

-must be controlled

-taken care of by S. 91 and 92 of the Constitution Act (1867)
c) Protecting Rights of Citizens

-not essential, but usually exists

-exists in our Charter of Rights and Freedoms

d) Affirming the National Identity or Identities

-least essential, yet most controversial

-Canada Clause in the Charlottetown Accord - defined the national identity of Canadians

Underlying Principles:
Reference Re Succession of Quebec
-Governor in Council = Federal Cabinet

-provincially, it is the Lieutenant Governor in Council

-question was referred directly to the Supreme Court of Canada

-”Under the Constitution of Canada, can the National Assembly, legislature or government of Quebec effect the succession of Quebec from Canada unilaterally?”

-assembly = elected officials

-legislature = assembly + Lieutenant Governor General

-government = Cabinet

-it was found that Quebec did not have the authority to succeed from Canada on its own

-there was also a duty placed on the other provincial governments to negotiate with Quebec if a clear majority of Quebeckers, on a clear question, voted on succession

-recognized that there was a mechanism by which Quebec could succeed

-case identifies underlying principles of the constitution:

-federalism, democracy, constitutionalism and the rule of law, respect for minorities

-the principles function together in a symbiotic relationship

-in the Patriation Reference, the underlying principle was federalism

Federalism

-power lies in the center and in the regions

-central organizational theme

-recognizes diversity of the regions and the autonomy of the provinces

-deals with things locally that should be dealt with locally

Democracy

-each legislature is elected by popular franchise

-consent of the governed is a value to free and democratic society

Constitutionalism and the Rule of Law

-law is supreme over all persons

-order of positive laws: laws are passed to regulate and control behaviour

-the constitution is entrenched beyond the idea of majority rule

Protection of Minorities

-language and education rights

-aboriginal rights

C. Institutions of Government
1. Legislative
-passes laws

-Federal

-Parliament: House of Commons, Senate, Governor General

-Provincial

-Legislatures: Legislative Assembly and Lieutenant Governor

2. Executive
-implements laws

-the Crown: Privy Council (Federal) and Executive Council (Provincial)

R. v. Catagas
-stated that the executive is bound by law

-the executive arm of the government has no power to dispense with the enforcement of law

-puts a restriction on the executive’s power

3. Judicial
-interprets laws

-most courts in the country are provincial courts created by the provinces

-Manitoba Court of Appeal, Court of Queen’s Bench, Provincial Court

-judges in the Court of Appeal and in Queen’s Bench are appointed federally

-judges in the Provincial Court are appointed by the province

-the Supreme Court of Canada is the highest court

-3 judges from Quebec

-3 judges from Ontario

-2 judges from the West

-1 judge from the Atlantic

Implication of the Judicature Provisions

-courts are created by S. 92(14) of the 1867 Act (administration of justice in the province)

-each province has their own court system

-superior court judges are appointed pursuant to S. 96 of 1867 Act

-Queen’s Bench and Court of Appeal

-S. 99 creates security of tenure of the judiciary - judges cannot be fired, except for specific causes

-means that judges are secure in making unpopular decisions

-S. 100 gives Parliament the authority to pay judges

-in the U.S. - the notion of separation of powers prevails

-each branch of government had its own role and adheres to its functions

-in Canada, this notion exists between the judiciary and the legislature & executive

-this mingling of the legislature and executive muddies the separation of power

-references are considered to be executive powers in Canada and they are handled by the judiciary

D. Procedure in Constitutional Cases
The Constitutional Questions Act
-has two parts:

1) Constitutional References

-S. 1 to 6

-this part authorizes the provincial Cabinet (Lieutenant Governor in Council) to refer a question to either the Court of Queen’s Bench or the Court of Appeal of Manitoba

-in practice, it is usually sent to the Court of Appeal

-references deal with the Cabinet and the contradiction

-Amicus Curiae - Friend of the Court

-appointed when the other side does not want to be involved

-S. 53 authorizes the federal government to refer questions to the Supreme Court of Canada

advantages:

-automatically sent to the highest court

-other cases must apply and be chosen to be herd in the Supreme Court

disadvantages:

-because there are no facts or background, questions must be drafted carefully

-must be precise, and this takes a lot of work

-references do not have to be on constitutional issues

-distinct to Canadians (this doesn’t exist in the US or Australia)

2) Notice Provision

-S. 7

-S. 7(2) - court cannot grant a constitutional remedy until notice is given to the Attorney General of Canada of the provincial A.G.

-they need the opportunity to defend the law

-notice is required when:

-you are alleging that the law is unconstitutional

-you are arguing that the law does not apply to persons for constitutional reasons

-you are arguing that a person’s Charter rights have been infringed

-requirement of notice is limited

-you do not need to give notice when the remedy sought does not relate to the exclusion of evidence

-notice must be given within 14 days (S. 7(5))

-notice must be given to the A.G. Canada through the regional director and to the A.G. Manitoba through the director of Constitutional Law

Part II - Division of Powers: Fundamental Principles
A. Distribution of Powers in Canadian Federalism
-between federal and provincial governments

1. Co-ordinate Nature of Federal and Provincial Powers
-fundamental principle:  provincial governments are not inferior to the federal government, they are co-ordinate

Liquidators of the Maritime Bank v. Receiver General of New Brunswick
-the bank went broke and there was not enough money to pay all of the creditors

-who got first dibs?

-Principle of Crown Priority: the Crown has first priority on monies owed to it

-Did the government of New Brunswick get to take all of the money first or did it have to share?

-the Maritime Bank argued that the government of New Brunswick had to share and had no special priority

-they claimed that the province wasn’t the Crown because the Lieutenant Governor was not appointed by the Queen

-this argument failed - see case (p.140)

-revealed two legal principles:

1) Provincial governments are not subordinate to the federal government

2) The Lieutenant Governor is a full representative of the Crown and is entitled to all the rights and powers of the position

Hodge v. The Queen
-deals with legislative powers

-Board of Liquor Licensors was appointed by the government of Ontario

-p.125 sets out the powers of the License Commissioners

-the Board passed conditions for licenses

-no games could be played in a tavern when drinks were not being served

-the St. James Hotel in Toronto was supposed to close at 7 pm, but the game of billiards went on

-the tavern’s proprietor was in breach of the provision and had to pay a fine and costs or serve jail time in hard labour

-the appeals went all the way to the Privy Council

-some of the constitutional arguments included:

-administrative law

-a delegate cannot delegate

-in this case, the defendant held that the Ontario government had been delegated powers by the federal government and therefore could not delegate powers to the commissioners

-it was found that the provincial legislature was supreme

Principle: the provincial legislature is not a delegate of federal or imperial government, it possesses original constitutional authority

-the BNA Act was not a delegator of authority, it created equal bodies of government

-in distribution of powers legislation, you do not see referrals to other jurisdictions, such as Great Britain or the United States

-Britain is a unitary state

-the U.S. defines powers at the federal level and gives general residual powers to the states

-issues of federalism are more important in Canada than in other jurisdictions

-focus in distribution deals with legislative powers, not things like spending power

-the focus is on power and not on responsibilities

-the provinces have exclusive jurisdiction over education, but it does not mean that they have the responsibility to establish schools

2. Distinction Between Legislative Powers and Proprietary Interests
-just because the provinces own some things, it doesn’t mean the provinces can pass laws about them

-MTS - when it was a Crown Corporation, the federal government (through the CRTC) regulated what it could charge

-no correlation between ownership and legislation

B. Validity of Laws
1. What is the Matter?
-first step is to identify the “matter” of the law

·Pith and Substance

-should be approached independently from how the legislature approached it because they can knowingly overstep their powers

-identification of dominant feature requires critical assessment

Bank of Toronto v. Lambe
-S. 92(2) gives the provinces power over direct taxation

-S. 91(15) gives the federal government the power over banking

-case deals with a provincial tax on business, including banks

-banks did not want to pay the tax, arguing that the tax dealt with a federal matter

-the Privy Council let the legislation stand on the basis that it dealt with direct taxation

-they rejected the argument that if the legislature is given the power to tax banks, the banks can be taxed out of business

-they saw the legislation’s matter as being related directly to direct tax

A.G. Alberta v. A.G. Canada
-contrasts with previous case

-Social Credit Party in Alberta attempted to drive banks out of the province

-they did so by passing a law directly related to banking

-the law was drafted in a way consistent with the Lambe case

-the Privy Council struck the law down on the basis that in essence, it was an attempt to regulate and control banks, not in relation to direct taxation

-differences:

-dealt mainly with taxation of banks and not other business

-an extremely high rate of tax was used so that banks would not likely want to bank in Alberta

-had to look at context, such as the agenda of the government of the day

·Object and Purpose

-can be equal to Pith and Substance

R. v. Big M Drug Mart
-deals with federal Lord’s Day Act
-successful Charter challenge (contravention of freedom of religion)

-challenged on distribution of powers

-upheld as a federal power because the object and purpose was to promote public morality, which was a matter of criminal law power

R. v. Edwards Books and Art
-deals with provincial Holiday Business Closing Act
-challenged on division of powers and Charter
-the law was upheld on both

-the Labour movement wanted a common day of rest for all workers

-required businesses to close on either Saturday or Sunday

-most chose Sunday

-effect was similar to the Lord’s Day Act
-the law was upheld because the object and purpose was to promote a common pause day for family and community unity

-it fell within the provincial class of Property and Civil Rights

Munro v. National Capital Commission
-dealt with federal legislation that defined Ottawa as the national capital region

-imposed restrictions on zoning and development

-the court said that the object and purpose of the law was to establish a national capital

-feel under the Peace, Order and Good Government clause

-yes, it restricted property rights, but its purpose fell under another head of power

·Colourability

-courts speak of legislation as being colourable when they conclude that though they claim the legislation is within the competence of the legislature, its dominant purpose is disguised

A.G. Alberta v. A.G. Canada
-shows this principle in action

-the legislation was a colourable attempt to make the banks leave Alberta

Churchill Falls v. A.G. Newfoundland
-concerns a disastrous 60 year contract for Labrador with Hydro Quebec

-Churchill Falls is one of the best hydro sites in the world and it is located in Labrador

-to market the energy that the falls produced, it had to be shipped through Quebec

-Quebec would not let them go through the province unless they agreed to sell the energy to Quebeckers at a fixed price for 60 years

-Hydro Quebec would then resell the energy to American consumers

-the price was not unreasonable at the time, but the price of energy skyrocketed in the 1970s

-Newfoundland was stuck with the old price while Hydro Quebec profited immensely

-if Newfoundland was able to benefit from the energy prices, they would be a “have” province instead of a “have not” province

-the Reversion Act confiscated all of the assets of Churchill Falls Corp. and no compensation was to be paid (created by Premier Peckford)

-the idea - the corporation would have not means to sell the energy to Hydro Quebec

-Hydro Quebec could sue, but Churchill Falls would have no assets

-the legislation was challenged by Hydro Quebec

-on the surface, the pith and substance seemed to be related to property and civil rights in the province

-Quebec argued that the object and purpose of the Act was not to permit Newfoundland from getting the assets, but to allow Churchill Falls to break their contract with Hydro Quebec

-Churchill Falls had a hard time denying this because the Premier was proud of his legislation and would not shut his mouth about it

-the provinces are not allowed to interfere with interprovincial contracts - this is a federal power falling under commerce and trade

-the legislation was labeled as colourable by the Supreme Court of Canada and the act was struck down

A.G. Quebec v. Irwin Toy Ltd.
-deals with Quebec’s Consumer Protection Act
-Quebec placed restrictions on advertising aimed at children under 13 that was quite severe in that it almost disallowed it altogether

-the legislation was challenged by Irwin on the basis that it was a colourable attempt to regulate television broadcasting (this is where the majority of child advertising is done), which was a federal matter

-the court rejected the argument

-the importance of television ads did not determine the colourability

-the legislation was not ultra vires because it was aimed at consumer protection and not the regulation of television advertising

-the legislation was found to be passed for a good faith purpose

·Effect

-relevant in assessing characterization

-just as important as purpose and it helps to make the purpose more clear

-can sometimes be relevant in distribution of powers

-actual effect will be considered by the courts to discern pith and substance

-legislators are presumed to intend the direct consequences of the legislation they enact

-may find that real object and purpose is different from the one they claimed

-when effects are unclear, the court generally does not want to become involved

Reference Re Anti-Inflation Act
-the court decided it did not want to choose which expert it agreed with on the effects of the legislation

-federal pro-control economists claimed that the effect would be to control inflation

-provincial anti-control economists claimed that the legislation would have no effect

-clear case of the courts not wanting to become involve when effects are unclear or disputed

Central Canada Potash v. Saskatchewan
-case is similar to Churchill Falls

-involves Saskatchewan’s attempt to establish a cartel among the world’s potash producers in order to raise its price

-they wanted to limit production to force up prices by imposing quotas

-the quota would have compelled Central Canada Potash to break a contract with a U.S. consumer

-the legislation was passed and the company broke the quota to fulfill their contract obligation

-they were threatened to have their license pulled by the Saskatchewan government

-the company sued to prevent this

-they claimed that the legislation was invalid because it had the effect of interfering with an international contract

-no evidence suggested that the Saskatchewan government passed the legislation with the purpose of interfering with international contracts

-they said that the legislation had the effect of interfering with international contracts, but that it was not in relation to breaking international contracts

-the legislation was not held as colourable, but the quota regulations were  struck down because virtually all of Saskatchewan’s potash production was exported

-because of this, it was legislation in relation to international trade and commerce (federal jurisdiction)

-effect has no independent value - it just helps to clarify purpose

R. v. Morgentaler
-in a previous case, the provision making abortion a criminal offence was stricken from the Criminal Code

-no laws existed restricting access to abortions

-Henry Morgentaler announced in 1989 that he was going to establish an abortion clinic in Halifax

-the legislature of Nova Scotia passed a statute seeking to prohibit certain medical procedures from being performed outside of hospitals

-the Supreme Court of Canada struck down the legislation because it was in relation to the federal Criminal Law power

-they focused in on two concepts of effect: legal and practical

-practical effect will never save legislation in a given case

-whether or not the legislation is ineffective will not save it

-practical effect can be used to strike down legislation, but it cannot save it

·Singling Out

-provincial laws cannot ‘single out’ a group of persons, an organization, etc. that are within a federal jurisdiction for special treatment

-federal laws cannot ‘single out’ people or groups from provincial jurisdictions

-’singling out’ is not bad in and of itself, but it will often be a factor in concluding that the ‘matter’ of the law is beyond the legislature’s power

-this is seen in the Alberta Banks case

Johannesson v. West St. Paul
-the plaintiff operated a float plane service, but there were no facilities for service and repair in his part of Manitoba

-planes had to be dismantled and trucked to the airport

-the plaintiff wanted to remedy the deficiency and he purchased some land in the R.M. of St. Paul that were appropriately in accordance with the federal laws for landing

-St. Paul quickly passed a by-law to prohibit the aerodrome from being built and they defended it based on the fact that zoning fell within the provincial jurisdiction over property and civil rights in the province

-the Supreme Court of Canada disagreed, saying that ‘singling out’ of aerodromes was the “matter” of the legislation

-the council claimed they passed the law because of the noise caused by airplanes

-the court reached the conclusion that it was legislation in relation to aeronautics, which fell under the P.O.G.G. power of the federal government

-permissibility depends on the context where the singling out occurs:

-if it is an integrated part of a general scheme, as it was in Lambe, it will be accepted

-if it is done to legislate beyond authority, it will be struck down (Alberta Banks case)

·Double Aspect

-subjects which in one aspect and for one purpose fall withing S. 92, may in another aspect and for another purpose fall within S. 91 (R. v. Hodge)

-sometimes, when virtually similar laws are passed at both the federal and provincial levels, they can both be constitutional (there are no principles against duplication)

-this can happen because the “matter” of the law falls within a distinct class of subjects

-sometimes this argument will be rejected (Johannesson)

2. Whose Power?
-once the matter is determined, the class of subject needs to be decided

-each class of subject has been interpreted by the courts

John Deere Plow Co. v. Wharton
-says that constitutional adjudication is context specific

-specific definitions are not needed to do a case by case analysis

·Exclusivity

-the classes of subject assigned were assigned exclusively

Union Colliery Co. v. Bryden
-involves B.C. legislation that stipulated that no person of Chinese dissent could be employed in a coal mine

-was found to fall under the federal power of naturalization and aliens

-the courts made it clear that if the federal Parliament was not legislating in a particular area, it did not mean that the provinces could do so in their place

-transfer of jurisdiction does not happen by disuse of a head of power

A.G. Canada v. A.G. Ontario (Labour Conventions)
-it used to be thought that the classes of subjects were watertight compartments

-really focuses in on exclusivity

-nowadays, this idea is somewhat rejected in favor of the idea of cooperative federalism

-this means the cooperation between levels of government for regulation in areas of national concern

·Ancillary Power

-what happens when a provision in a generally valid law, when looked at by itself, seems to reach beyond its jurisdiction?

-the courts can do three things:

1) Strike down the provision (Johannesson)

2) Let the provision stand

3) strike down the entire law (Morgentaler)

-the policy behind this is that courts have to police provisions, otherwise legislatures would put all kinds of invalid provisions into valid laws

Macdonald v. Vapour Canada Ltd.
-deals with the federal Trademarks Act
-S. 7(e) prohibited persons from establishing business practices contrary to honest industrial usage

-the court struck down the section, saying that it was regulating property and civil rights and it had nothing to do with trademarks

Papp v. Papp
-court develops the theme of a statement of a test for determining the rule

-the federal Divorce Act was challenged on its custody provisions, saying that they fell under the power over property and civil rights in the province

-the court upheld the custody provisions

-the test was whether there is a rational, functional connection between the valid part of the law and the provision that is challenged

-the provincial provisions also remained valid and when a divorce occurs, the custody provisions are reviewed and the court orders accordingly

General Motors of Canada Ltd. v. City National Leasing
-involves federal Combines Investigation Act
-the leasing company was claiming unfair treatment by G.M. and they sued under the Combines Investigation Act
-this created a cause of private action and G.M. moved to have the legislation struck down as unconstitutional

-the legislation was eventually upheld

-the court developed a three step test:

1) You must first determine if the provision intrudes on a provincial power and to what extent

2) You must then look at the whole act and ask whether or not it is valid

3) You must determine if the provision is sufficiently integrated with the scheme that it can be upheld by virtue of that relationship

-if the intrusion is minor, a functional connection is enough

-if the intrusion is significant, you must show that the provision is necessary for the effective enforcement of the legislative scheme

-the provision that was in question was only a minor intrusion

·Concurrency

-not the same as double aspect

-provisions that bestow concurrent jurisdiction

-S. 92 A(2) - export of natural resources

-S. 94 A - Old age pension

-S. 95 - Agriculture and immigration

-in all cases, federal legislation is given paramountcy (that is, the federal legislation will trump the provincial legislation if there is a discrepancy

·Exhaustion

-idea that all matters come within the authority of either the provinces or the federal legislature

-there is nothing that cannot be legislated under these powers

3. What is to be Done?
·Striking Down

A.G. Alberta v. A.G. Canada (Bank Taxation)
-used the concept of ultra vires - means beyond the life

-describes a law that is unconstitutional because it is beyond the legislative authority of the enacting jurisdiction

-used in the concept of distribution of powers

-law was completely struck down

·Severance

A.G. Alberta v. A.G. Canada (Alberta Bill of Rights)
-on what basis does the court determine whether to strike down part of the law or the whole law?

-test: whether what remains is so inextricably bound up with the part declared invalid that what remains cannot independently survive or whether, on a fair review of the matter, it can be assumed that the legislature would have enacted what survives without enacting the part that is ultra vires at all

-court is trying to put itself in the place of the enacting legislature to see if it would have passed the law

-if it had known that part of the law was going to be struck down, would it have passed the rest anyway?

C. Applicability of Laws
1. Reading Down
-pure form of constitutional applicability

-not a common remedy in constitutional law

Derrickson v. Derrickson
-family law case between two B.C. aboriginals

-did distribution of family property under the Indian Act apply or did the Matrimonial Property Act (B.C.) apply?

-in the Indian Act, there are provisions relating to the family home and it set out principles relating to distribution

-the Matrimonial Property Act allowed home to be sold and assets distributed equally

-S. 88 - Indian Act - Laws of general application in the province apply except to the extent that they are covered in the Indian Act (those get paramountcy or priority)

-the Supreme Court of Canada read down the Matrimonial Property Act and it did not apply in this case

-nothing was wrong with the act, the couple were status Indians and the Indian Act applied

The Queen (Manitoba) v. Air Canada
-taxation case - the government of Manitoba tried to tax airlines flying over their airspace

-Air Canada refused to pay

-the courts found that the planes were not in the province when they were at a certain altitude and the provincial sales tax did not kick in

-the law could only apply to planes landing in Manitoba

-the courts found the provincial sales tax to be valid - what they had to determine was the question as to whether it applied in the airspace above the province

2. Interjurisdictional Immunity
-provincial legislatures cannot touch federal powers and Parliament cannot touch provincial powers

McKay v. The Queen
-involved a Toronto by-law (provincial jurisdiction)

-prevented the posting of signs on residential property except for ‘Sale’ signs

-the McKays were NDP supporters and were charged with posting a sign on their verandah

-they were charged under the by-law and they challenged its applicability to federal elections

-should the law be read down so as not to provide rules for federal elections?

-the majority said that it should be read down

-interjurisdictional immunity - no provincial law applies to persons, institutions or things falling within federal jurisdiction

Re Ontario Public Service Employees’ Union and A.G. Ontario
-union took government to court over legislation that prevented provincial public employees from participating in federal elections

-Dixon C.J. suggested that McKay should be overruled

-the majority said that provincial legislation could be interpreted and applied in federal elections

-it rejected the principle that provincial employees could be immunized in working federal elections

-when will a law apply?

-the test for determining applicability depends on what the matters at hand are

-in federally incorporated company - the question is whether the law sterilizes the company

-in federal undertakings - the vital parts test asks if the law affects a vital or essential part of the undertaking

-federal persons, such as Indians - does the law affect the status and capacity of those persons?

·Sterilization

John Deere Plow Co. v. Wharton
-the B.C. Companies Act required all companies to obtain a license if they were not incorporated in B.C.

-the purpose of the license was to be able to do business and maintain a legal action in B.C.

-John Deer applied for the license but was rejected because a similarly named company existed

-they filed suit against a non-paying customer who tried to have the suit dismissed because the company did not have a license and therefore no right to sue in B.C.

-the Privy Council found in favor of John Deer

-the law was read down so that it did not apply to federally incorporated companies

-the sterilization test was laid out:

-the province cannot legislate so as to deprive a Dominion company of its status and powers.  The status and powers of a Dominion company as such cannot be destroyed by provincial legislation

-because the company was a federally incorporated company, it was a person under the law

-part of that status is the ability to protect one’s rights in court

-the province could not deprive it of this status

-sterilization affects the status and powers of a person

·Vital Parts

-test that applies to federal undertakings

-federal undertakings are defined in S. 92(10)

a) transportation (railways, ships and canals)

b) steamships

c) matters declared to be federal undertakings (of general advantage to Canada, like grain elevators)

Commission Du Salaire Minimum v. Bell Canada
-Quebec Minimum Wage Commission was given the force to set minimum wages under provincial law

-charged a fee based on the total payroll of companies for its undertaking

-Bell claimed that they did not have to pay the fee because they were a federal undertaking and the fee was in a provincial law

-all maters that are a vital part of the operation of the undertaking were subject to the laws exclusively of Parliament (includes employees and wages)

Commission de la Sante et de la Securite du travail v. Bell Canada
-ordered Bell Canada to reassign a pregnant employee or give her compensation for the duration of the pregnancy

-the commission paid the compensation and sought recovery from Bell

-the courts expand the vital parts test in favor of Bell

-provincial laws did not apply in this case

-laws impacting on employees do affect their vital parts

-does the provincial law by its very nature affect a vital or central part of that federal undertaking?

-simply amplifies the previous decision

-essential aspects of federal undertakings are immune to provincial laws

·Status and Capacity

-relates to Parliament’s jurisdiction over ‘Indians and lands reserved for Indians’ S.91(29)

Natural Parents v. Superintendent of Child Welfare
-provincial law dealing with the status of adopted children

-places adopted children legally in the position of the natural child of the parents

-status children - did that law sever the status of the children?

-the law had to be read down concerning the status of Indian children

Dick v. The Queen
-deals with the provincial Wildlife Act
-Dick was charged with killing a deer out of season - a hunting offence

-it was done on traditional hunting ground of the band outside of the reserve

-did the law impair the status and capacity of the Natives?

-S. 88 of the Indian Act states that laws of general application in the province apply

-if it impairs their status and capacity, then it is not a law of general application

-the act was determined to impair the status and capacity of Native peoples and the law was “referentially incorporated”

-after the reference, it was found that the law did apply, on two points:

1) Provincial laws apply to Indian people of their own force

2) S. 88 of the Indian Act implies that even those laws that impair their status and capacity will apply, as long as they do not single out Indian people

D. Operation of Laws
1. Paramountcy
-it is a mechanism to resolve the possibility of conflict between a national law and a regional law in a federal state

-in most situations, it is the federal law that will get paramountcy, like in Canada, the federal law is supreme

-the rule comes from various places:

-in Australia, it is in a specific provision of the Constitution Act

-the Canada and the U.S., there are no general provisions, but S. 95 of the Constitution Act in Canada notes the fact that provincial jurisdiction is overpowered by federal jurisdiction (it can exist until it conflicts with federal law)

-the Privy Council implied that “notwithstanding anything in this Act” in S. 91 meant federal paramountcy

Re Remuneration of Provincial Judges
-suggests that the federal paramountcy rule stems from the preamble of the 1867 Act where it says “federally united under one Dominion”

-the rule has to be for federal paramountcy as it is inherent in the concept of a federal state

-to invoke paramountcy, two conditions must be met:

1) Both the federal law and the provincial law have to be valid (double aspect)

2) The laws must be inconsistent

-in terms of double aspect, the same subject must fall in S. 91 in one way and within S. 92 in another way

-highway traffic offences can have a provincial application in the Highway Traffic Act and a federal application under the Criminal Code

-there is a public policy aspect in invoking paramountcy

-anytime it is done, there is a greater centralization at the expense of regionalization

-a narrower use will strike down fewer provincial laws

-historically, a wider approach was taken using the Occupied Field test:

-if Parliament had occupied the field with respect to a certain matter, the provincial law would be revoked

·Operating Inconsistency

Smith v. The Queen
-related to securities legislation from Ontario where it was an offence to make a false prospectus

-the defence in the case rose a constitutional argument base on the fact that there was a similar offence under the Criminal Code

-the argument was dismissed

-Martland J., a strongly provincialist Alberta judge formulated the Express Contradiction Test that has been applied since 1960

-the idea is that conflict arises between federal and provincial law when compliance with one law involves the breach of the other

-paramountcy was not invoked because there was no conflict

-it is not easy to apply the Express Contradiction rule, suggesting that it will be rarely invoked

Bank of Montreal v. Hall
-federal paramountcy was invoked

-there was a Saskatchewan statute enacted to help farmers that stated that before a bank could invoke their security (repossession of collateral), they were required to give notice to the farmer before the seizure

-a similar federal law existed without the notice provision

-on the surface, it looked as though there was no contradiction because it just added a step

-a contradiction was found based on the extra step, almost as though the old Occupied Field test was invoked

·Duplication

-not a test of paramountcy

Multiple Access Ltd. V. McCutcheon
-case of duplication of laws where Dixon C.J. said that it was not a test for invoking the paramountcy rule

R. v. Francis
-concerned First Nations spending on reserves

-there was specific provisions relating to this in the Indian Act and the accused was charged under a provincial law

-it was found that both laws could apply

Part III - Division of Powers in Particular Areas
A. Trade and Commerce v. Property and Civil Rights
Citizens’ Insurance Co. v. Parsons
-leading distribution of powers case

-Parsons had 3 contracts of insurance which he took out on the same day that there was a fire involving his property

-the insurance company did not want to pay

-deals with the validity of provisions under the Ontario Insurance Act
-the validity of the act turned on the scope of Property and Civil Rights in the Province (S. 92(13))

-Parsons argued that it did fall within the class of subjects and the insurers argued that ‘civil rights’ had a much narrower meaning

-this case tells us that “Property and Civil Rights” should be construed broadly and that “Trade and Commerce” has a much narrower meaning than the insurance company suggests

-this case marks the beginning of the Privy Council giving broad powers to the provincial legislatures

-most business regulation in Canada can be found under the provincial blankets

-now, more overlap is allowed that was initially

1. Labour Relations
-courts have regarded these laws as coming within provincial jurisdiction as they deal mainly with contracts of employment between employers and employees

Toronto Electric Commissioners v. Snider
-the issue was the constitutionality of the federal Industrial Disputes Investigation Act
-it provided that in the event of a labour management dispute, either an employee or the employer could apply for the appointment of a board (Investigation and Conciliation)

-this board had the power to review any dispute and until they reported, all strikes and lockouts were prohibited

-management was required to give labour 30 days notice of any wage or working condition changes so that a board could be appointed

-in this case, the employees applied for a board and the Electric Commission applied for an injunction to stop the board from reporting 

-the Privy Council struck down the legislation on the basis that labour relations were a matter of Property and Civil Rights in the province

-under Parsons, the Trade and Commerce power could not be used to regulate labour relations

-only when labour relations fall outside the province or involve some sort of national emergency will Parliament be permitted to get involved

A.G. Canada v. A.G. Ontario (Labour Conventions)
-involves federal legislation that has provisions relating to minimum wage, hours of work, etc. to fulfill international obligations

-the case says the most about Parliament’s power to implement international treaties

-the provisions were valid to federal and civil service and the territories, but generally, such matters were reserved for the provinces

Commission du Salaire Minimum v. Bell Canada & Commission de la Sante et de la Securite du Travail v. Bell Canada
-both cases state that the federal government will have the power over labour relations in federal undertakings

-the Supreme Court of Canada developed the Vital Aspects Test:

-labour relations provisions affect a vital aspect of the undertaking (employees) and therefore, federal laws apply

Four B. Manufacturing Ltd. v. United Garment Workers of America et al.
-the plaintiff was a provincially incorporated company owned by members of the Mohawk band

-they established a factory on a reserve and the federal government gave them a loan to do so

-the plaintiff’s employees applied for provincial union certification

-the plaintiffs challenged certification saying that labour relations were a federal jurisdiction under the Indian Act, because the factory was on a reserve and because it was funded with federal monies

-the Supreme Court of Canada dismissed the challenge because labour relations were an exclusively provincial matter and federal jurisdiction was the exception

-there was nothing about the business that made it a clear federal undertaking - there was nothing inherently Aboriginal about the business and it was just a regular industrial undertaking

Ontario Hydro v. Ontario Labour Relations Board
-Ontario Hydro had 81 electrical generating facilities and five of them were nuclear power plants

-the Hydro employees applied for certification to the Ontario Labour Relations Board

-another group of employees wanted to stop certification and they argued that because there were 5 nuclear facilities, which were considered to be federal undertakings, that all of Hydro’s labour relations should be federal

-the Supreme Court of Canada said that the certification of employees at the nuclear power plants could fall under federal authority and all other employees could fall under the provincial labour authority

-shows that even within the same business, the courts are willing to refine labour jurisdictions

2. Marketing
A.G. B.C. v. A.G. Canada (Natural Products Marketing)
-the issue was the validity of federal legislation surrounding the Dominion Marketing board

-it allowed the board to regulate farm products if a certain amount of farmers petitioned it

-before it could be established, Cabinet had to decide if the principle market was outside of the province

-the Privy Council provision was not enough and they concluded that the law interfered with provincial jurisdiction as it could have an effect on provincial production

Re Farm Products Marketing Act
-dealt with an Ontario Act

-the Supreme Court read down the legislation, assuming that it was only intended only to apply within the province

The Queen v. Klassen
-Canadian Wheat Board case

-the defendant did not note a purchase of grain in his permit book, a requirement of the Canadian Wheat Board Act
-the transaction occurred within the province, and the defendant argued that the Act should not apply

-the Manitoba Court of Appeal asked what the pith and substance of the law was and found that it was related to interprovincial trade and export of grain (under the Trade and Commerce

 power)

-incidentally, the legislation affects property and civil rights

-in the end, the law was upheld

Carnation Co. Ltd. v. Quebec Agricultural Marketing Board
-dealt with a provincial regulation

-the plaintiffs argued that the provision should not apply to them because of the vast amount of export they did

-the Supreme Court of Canada looked at the pith and substance

-it involved provincial trade and it had an incidental effect on interprovincial trade

-the law stands

-illustrates transition from view of the heads of power as watertight compartments to the pith and 

substance approach

A.G. Manitoba v. Manitoba Egg and Poultry Association
-an egg marketing board was set up to control all eggs in Manitoba, whether they were produced in the province or not

-the Supreme Court of Canada found that the true object and purpose of the law was to control interprovincial trade

-looking at the background of the case, it is likely that the Supreme Court was right

-the case’s result forced a cooperative national scheme

Burns Foods v. A.G. Manitoba
-the provincial law was struck down

-the legislation was an attempt to give the Manitoba hog marketing board a monopoly, by not allowing the slaughter of any hogs from outside of Manitoba in the province

-the province argued that it was not interfering - the pork manufacturers could bring as many hogs in as they wanted, they just could not slaughter them

-the legislation was found to be a colourable attempt to interfere with interprovincial trade

Re Agricultural Products Marketing Act
-illustrates the current cooperative approach between the provinces and the federal government

3. Interprovincial and International Trade and Commerce
* See Burns Foods and Manitoba Egg Producers
Canadian Industrial Gas and Oil Ltd. (CIGOL) v. Saskatchewan
-should be viewed in the same way as the Potash case

-during the 1973 energy crisis, the Saskatchewan government attempted to appropriate 100% of the rise in the world oil price for revenue through a tax

-in Saskatchewan, they made it an offence to lower production

-most of the oil produced was for export (98%)

-CIGOL was a leaseholder of land where production was being done and they challenged the tax as an issue of taxation within the province

-the Supreme Court of Canada found the minister’s requirement to sell oil outside of the province at a price they decreed to be an attempt to control the export price

-this was said to be a colourable interference with interprovincial and international trade and commerce

-the court was influenced by the impact the provincial legislation had on export

4. General Trade and Commerce
-relates to the third category set out in Parsons - ‘general regulation of trade affecting the whole Dominion’

-three arms:

-international trade

-interprovincial trade

-trade affecting the whole dominion

-it was originally thought that this general power contained very little

In Re Board of Commerce Act
-federal legislation passed after WWI to prevent hoarding of goods and business monopolies

-struck down statute as being in relation to Property and Civil Rights in the province

-the Privy Council state that the general regulation power could only be used if there was another head in S. 91 that allowed Parliament to pass laws in relation to it

MacDonald v. Vapour Canada
-trademarks fell within federal jurisdiction under the general regulation power and the Trademarks Act was a valid federal power under the “third arm” of trade and commerce

Labatt Breweries Ltd. v. A.G. Canada
-involves ‘lite beer’

-the alcohol level in ‘lite beer’ was the same as in regular beer, leading the board to believe the public would be confused

-grounds to sustain the provisions under the Food and Drug Act was the third arm of Trade and Commerce, similar to a trademark

-the law was struck down because the Supreme Court of Canada did not agree that the legislation could be sustained under Trade and Commerce because it was not a trademark

-the law was seen as Parliament’s attempt to use a name to control standards, almost as if they were trying to regulate a particular trade, which is a provincial matter

-trademarks are a narrow concept involving product names, not standards

General Motors of Canada Ltd. v. City National Leasing
-Why did the Competition Act fall under the third arm of the Trade and Commerce power

-the Supreme Court of Canada (Dixon) set out 5 factors to look at to assess whether or not a law can be sustained under the Trade and Commerce power

-federal legislation does not have to contain all five - it can still be valid if it contains only 4

-the legislation must have:

1) Presence of a general regulatory scheme

-not a simple provision, but a broad scheme in a single statute

2) Oversight of a regulatory agency

-board will monitor regulatory scheme

3) Concern is with trade as a whole, rather than with a particular industry

-must be general legislation

4) Legislation should be of a nature that the provinces could not enact it on their own

-interprovincial or international flavor to the legislation

-must be a federal undertaking

5) Failure to include one or more provinces would jeopardize its application in other parts of the country

-must apply everywhere

-these factors were used to uphold the Competition Act
-the factors are used simply as a checklist - the legislation does not have to have all 5

-Parsons started with narrow Parliamentary jurisdiction, where they could not regulate a particular industry or trade

-the law has evolved to the point where Parliament can pass broad legislation to prevent monopolies

-some degree of flexibility has been infused into the system

B. Criminal Law and Criminal Justice
-S. 91(27) - under this section, Parliament has jurisdiction over matters of criminal law, procedure in criminal matters, but not of the constitution of courts of criminal jurisdiction (provincial)

-S. 91(28) - Parliament has jurisdiction over maintenance and management of penitentiaries

-S. 92(6) - the provinces have power over public and reformatory prisons in the province

-S. 92(15) - gives the provinces jurisdiction over punishment of any offences under any of the classes of subject under S. 92

-this is where provincial offences come from

1. Basic Principles
In re Board of Commerce Act
-deals with anti-competition laws

-the federal government defended laws under Trade and Commerce and the Criminal Law power

-could not be upheld under the Criminal Law power because it has a narrow focus

Proprietary Articles Trade Association v. A.G. Canada
-deals with the Combines Investigation Act
-it was defended on the Criminal Law power

-in reference to penal consequences, areas of Criminal Law do not always deal with morality

-this suggestion is still too broad (just an offence and penalty)

Margarine Reference
-can Parliament pass a law prohibiting the manufacture, sale and importation of margarine?

-the preamble of the law suggested that it was passed to protect the health of the public, but in reality it was passed to protect the dairy industry

-the legislation was framed as an offence, suggesting Criminal Law

-the judge tries to discern the quality of criminal laws

-public peace, order, security, health and morality are all typical criminal law purposes

-the true aim of the law was to protect the dairy industry, therefore it was struck down

-case tells us the three ingredients of criminal law

-there must be:

1) an offence

2) a penalty

3) typical criminal law purpose (examples mentioned were not exhaustive)

-important case as it sets out the third requirement of criminal law

R. v. Hydro Quebec

-addresses the issue of form of criminal laws

-most provincial offences and penalties fall within a regulatory scheme

-the purpose of the offence is to encourage adherence to the regulatory scheme

-this case asks if the legislation fell under S. 91(27) or if it was more of a regulatory scheme

-Hydro Quebec was prosecuted under the Environmental Protection Act (Interim Order)
-they challenged the interim order because they claimed it did not fall under the criminal law power

-5/4 split on upholding the legislation

-the dissenting judges felt that the legislation was regulatory, not prohibitory

-the clash was not over the protection of the environment, but over how the legislation was enacted

-they argued that it failed the Margarine Reference test for prohibitions (see Hogg, 475-6)

-regulations allow ministers of Health and Environment to decide what the offences are

-the legislation was not to apply in provinces where comparable provincial legislation was in force

-provinces cannot pass prohibitory schemes, therefore it must be regulatory

-the court is suggesting limits on S. 91(27) in terms of the form of the legislation

-the majority does not want to upset the balance between the heads of power

-laws concerning the environment do not fall under either jurisdiction

-they identify the breadth of the criminal law power as being broad

-public policy was that legislation to protect a clean environment should be encouraged and it is very much a public purpose (criminal law)

-acknowledges limits on the criminal law but does not see how this legislation crosses that line

-wants to give more power to Parliament to protect the environment

-environmental protection is a valid Criminal Law power

-there is significant discomfort in sustaining laws under the criminal law power that have a strong regulatory component

-the majority was prepared to give a significant scope to the criminal law power in terms of environmental protection laws and it was more of a policy based decision

Boggs v. The Queen
-good example of limits on the Criminal Law power

-a provision in the Criminal Code was struck down

-concerned the offence of driving while suspended which was more broad than the current drive suspended law

-the case turns on the reason one’s license can be suspended

-the law would apply anytime a license was suspended under the provincial law

-could happen if you were a bad driver, if you forgot to pay license or registration fees, etc.

-the majority said that the law did not fulfill the criminal law purpose because it was too broad

-it was not a discernable public interest if the law could apply in the case of a non-payment of a civil debt

-Boggs was acquitted

-Parliament enacted a new drive suspended offence for violation of the Criminal Code

2. The Application of the Principles in Specific Cases
·Food and Drug Standards

Labatt Breweries v. A.G. Canada
-case in reference to standards for light beer

-the law was found to be ultra vires

-Labatt was selling “Lite” beer at 4% when the legislation said that light beer could contain no more than 2.5%

-the government tried to uphold the legislation with the criminal law power, its purpose being the protection of health

-they argued that consumers would be confused and misled to drink beer containing more alcohol than they anticipated

-the label clearly stated the amount contained

-no criminal law purpose was being served by this legislation

RJR MacDonald Inc. v. A.G. Canada
-dealt with the Tobacco Products Control Act (was struck down on a Charter challenge)

-p. 296 looks at what Parliament was trying to prohibit

-all of the offences contained an offence and a penalty, but were they criminal law offences?

-the government claimed that they were trying to protect public health

-seems to be accepted as criminal law in its true sense

-it was not colourable as it was in direct relation to the protection of public health

-the tobacco company argued that Parliament was not trying to prohibit tobacco, but the sale, marketing, etc. of tobacco and that they were doing this because it was not practical to prohibit tobacco outright (this was a good way around it)

-it was found to be completely within Parliament’s power to limit and regulate something that endangers public health

-the strongest argument made by tobacco was that the act was a regulatory act, not criminal in nature

-it carves out specific areas as offences and creates areas of valid use

-the argument was rejected because it disregards the principle that criminal law may contain exemptions without losing its force as criminal (p.320)

-the law was upheld on distribution of powers but was struck down on the Charter

·Firearms

Reference Re Firearms Act
-in 1985, to acquire a firearm, you needed an FAC (Firearms Acquisition Certificate)

-it ensured you would not pose a threat with your new gun

-a registration system was imposed for restricted weapons

-firearms fell into three categories:

1) Prohibited (automatic)

2) Restricted (handguns)

3) Ordinary (Rifles, shotguns, long guns)

-the act was passed to have two effects:

1) all people had to be licensed to hold firearms

2) to create a national registry program for firearms

-the controversy came from whether or not the registry system would be effective

-did Parliament have the authority to enact this type of law?

-those against argued:

-that it would not be effective

-that the law was regulatory in essence

-the offence of not registering an ordinary firearm was a regulatory offence outside of S. 91(27)

-the only reason to create the offence was to enforce compliance with the regulatory scheme

-the Supreme Court did not agree with this argument and they saw a correlation between regulation and public safety, which was the ultimate purpose of the legislation

-See Hogg for an analysis of regulatory v. prohibitory (p. 473)

·Illegal Drugs

R. v. Hauser
-deals with the Narcotics Control Act (now the Controlled Drugs and Substances Act) that creates offences for the possession and trafficking of narcotics

-the legislation was challenged and the Supreme Court of Canada commented on how the legislation could be sustained

-one way would have been to argue under the criminal law power

-the legislation was for the protection of health and possibly for the protection of public peace and morality

-the legislation was eventually upheld under the P.O.G.G. clause

-this was considered as bad law because it was valid under the criminal law power.  P.O.G.G. is an exceptional head of power and it should not be used unless absolutely necessary

Schneider v. the Queen
-dealt with the B.C. Heroine Treatment Act
-the challenge was unsuccessful and the law was upheld under S. 92(16)

-this case occurred before the Charter and would never hold today

-the law provided for compulsory apprehension, assessment and treatment of heroine addicts that would result in detention for up to 6 months

-the purpose of the legislation was to treat addiction and the effects were punitive

-the Supreme Court of Canada said that the fact that the law deprived liberty did not mean that the law should be characterized as criminal law

-the idea was that the deprivation of physical liberty did not automatically signal criminal law

-the ultimate purpose was medical treatment, not punishment and it was analogous to the Mental Health Acts with similar provision

·Competition Laws

In Re Board of Commerce Act
-competition laws are struck down

Goodyear Tire v. The Queen
-competition laws upheld on the criminal law power

-the legislation enabling the courts to make orders prohibiting the continuation of illegal practices was upheld (criminal sanctions for illegal mergers)

-the expansion of the Trade and Commerce power had helped to sustain competition laws (G.M. case, under the third arm of Trade and Commerce)

-the case also upheld the federal ability to attach civil remedies to such legislation, following a more American approach

-laws used to have to be upheld on the criminal law power, however, the expansion of the Trade and Commerce power has facilitated the defence of these laws

·Sunday Closing Laws

R. v. Big M Drug Mart
-limitations on work or play imposed for religious purposes are matters that fall under the criminal law power

-the federal Lord’s Day Act was sustained on distribution of powers but struck down under the Charter

-this did not make new distribution of powers law because the point had been decided in Hamilton Railway (1903)

R. v. Edwards Books and Art
-deals with provincial laws preventing work for secular purposes

-the legislation gave retailers the choice of closing on either Saturday or Sunday to promote a common pause day

-Mom and Pop corner stores were allowed to remain open 7 days per week with no more than 3 staff on at one time

-in defence, it was said that the legislation should fall under the criminal law power

-the Supreme Court of Canada said that common pause days fell under Property and Civil Rights in the province and were therefore valid

-looking at the underlying rational, it was upheld under the Charter as well

·Young Offenders Legislation

R. v. Smith
-challenged the Juvenile Delinquents Act
-upheld by the Supreme Court of Canada on the basis that it did not treat young offenders as criminals and it had more of a child welfare approach

R. v. S.
-S. 4 of the Young Offenders Act that included provisions for diversion into an alternative measures program instead of the court system was challenged

-the Supreme Court upheld the provision under the Criminal Law power

·Criminal Power to Create Civil Remedies

R. v. Zelensky
-the Supreme Court of Canada upholds Parliament’s authority to create a civil remedy in relation to a criminal act

-judges have discretion to order the accused to pay victim compensation for any loss or damage sustained as a result of the offence

-this created a statutory tort (generally something under property and civil rights)

-the request came from the victim, not the prosecutor

-the amount of compensation (quantum) was according to the value of the victim’s loss

-the order was enforced by the victim as if it were a civil judgement

-it was upheld on the fact that this remedy was contained in a criminal sentencing process

-decided on a policy reason - being that the courts did not want to re-victimize the victim and they wanted to create a more convenient way for victims to recoup their losses

·Abortion

R. v. Morgentaler
-1975 - the Supreme Court of Canada upheld the abortion law in the Criminal Code, based on the criminal law power

-the provision prohibited abortions except where it was approved by the therapeutic committee of the hospital

-1988 - the Supreme Court of Canada strikes down the law based on the Charter of Rights (S. 7)

-1989 - rumors surface in Nova Scotia that Morgentaler was going to establish a clinic there (it was January)

-the March Regulations were passed, prohibiting the performance of abortions outside of the hospital, making them uninsured under MediCare

-the June laws produced a new bill called the Medical Services Act
-the act prohibited certain procedures outside of a hospital and imposed onerous fines for those who were caught in contravention (abortion was included)

-Morgentaler was charged under the act when he performed an abortion outside of a hospital

-the law was challenged based on division of powers and the Charter

-the Supreme Court of Canada looked at the division of powers issue

-they began by examining the act and regulations together and outlined the legal and practical effect of the legislation

-legal effect: looks at text of legislation

-practical effect: looks beyond the text at the actual predicted effect of the legislation

-if the matter of the law can be discerned without looking at its practical effect, then you don’t look at practical effect

-practical effect should only be looked at when challenging a law, not defending a law

-legal issue found on p. 381

-in pith and substance, the law was passed to restrict abortion in freestanding clinics

-the practical effect was discerned by looking at Hansard - it was found that the clinic was perceived as a public evil

-for provincial morality to be upheld, the legislation must clearly fall under a provincial head of power

-there was an honest attempt by the Nova Scotia government to make the law seem valid but Hansard gave away the true intention: the legislation was passed to prohibit abortions

-the law could not be severed because in pith and substance, it invaded the criminal law power (onerous fines)

-shows that it is very difficult to legislate in an area that Parliament has decriminalized

-provincial “morality” power is very difficult to invoke (must be in direct relation to a provincial head of power

-laws may look one way on the face, but politicians will tell the real story

3. Provincial Authority to Regulate Morality and Public Order
-S. 92(15) gives the province the power to enforce laws with penalties

-most provincial legislation is in the form of a regulatory scheme

-all of the following cases embody regulatory schemes

Bedard v. Dawson
-justifies community protection laws and prostitution laws

-authorizes the closing of disorderly houses (Quebec law)

-definition referred to the Criminal Code (venue for convictions of gambling or prostitution)

-not an offence and penalty, but an authority for police to barricade these houses - consequences flowing from a Criminal Code conviction

-the argument in favor of striking it down was that it was criminal law

-the Supreme Court said that the legislation related to the use of property under S. 92(13) and they upheld the legislation

-it was not an offence and penalty, but the charge was used as a catalyst to seize property

-the consequence relates to the property - civil consequences of a criminal offence

Provincial Secretary of P.E.I. v. Egan
-similar to Bedard

-every provincial Highway Traffic Act has this provision:

-if you are convicted of certain Criminal Code offences (negligence cause death in a motor vehicle, driving over .08, etc.) Your license is automatically suspended

-embodies a provincial consequence to a criminal conviction

-laws were challenged and upheld as an administrative consequence flowing from criminal code convictions

-it has a provincial aspect in that harm was cause to others on the road

O’Grady v. Sparling
-the provincial Highway Traffic Act offence of careless driving was upheld

-looks at offence and penalty and a regulatory scheme

-at the time, there was a similar federal offence of reckless driving

Stephens v. The Queen
-upheld the provincial law for failure to remain at the scene of an accident

-there was a Criminal Code offence that existed, but it was much stricter and mens rea had to be proven

Mann v. The Queen
-careless driving under the Highway Traffic Act was in question

-the Criminal Code had been amended to include dangerous driving

-the provincial law was upheld again, extending O’Grady v. Sparling

N.S. Board of Censors v. McNeil
-Amusement Act provision allowed censorship boards to be established

-it imposed offences on the film makers of ‘Last Tango in Paris’ and on those who showed the movie

-the Supreme Court upheld provisions because they related to property (film was property)

-morality and criminal law are not coextensive

-there is some provincial anchor for morality laws

-the laws regulated a business in the province

R. v. Chief
-under the Child Welfare Act (now CFS Act) it was an offence for a person who had custody of a child to neglect or mistreat a child in a way that would cause suffering or injury to health

-the penalty was incarceration for up to 5 years

-there was a Criminal Code offence of failing to provide necessities of life to a child

-the provision was upheld under the province’s comprehensive authority over child welfare laws

-the purpose of the offence was not to punish but to secure proper protection of children

-the court specifically states that the length of a maximum sentence was not relevant in assessing its constitutionality

R. v. Chiasson
-offence under wildlife legislation of careless use of a firearm in the course of hunting

-the defence used was that it was criminal law

-the Supreme Court endorsed the decision of the Court of Appeal who said that hunting is a local matter of provincial jurisdiction and the provinces have the right to enact laws to protect people’s safety in the course of hunting

Rio Hotel Ltd. v. New Brunswick (Liquor Licensing Board)
-deals with the Liquor Control Act
-a provision in the act gave the Liquor Licensing Board authority to issue licenses authorizing ‘live entertainment’ at certain pubs and also imposing conditions on those licenses

-the condition in question involved “no nude performances”

-the hotel claimed that the regulation was an attempt to use their licensing authority to regulate entertainment

-the Supreme Court of Canada upholds the legislation because it was a provision for imposing conditions was within the provinces authority

-the breach of the condition was not an offence, but the revocation of a license which was not a classical offence provision

Westendorp v. The Queen
-criminal law case that practically made prostitution unenforceable

-Calgary tried to regulate it in a by-law

-it prohibited people from being on the street or approaching someone on the street for the purpose of prostitution

-in defence, the Crown said that it related to regulation of the streets

-the Supreme Court of Canada struck down the by-law, realizing that in pith and substance, it was not to regulate the street, that it was exclusively about prostitution and you cannot use the provincial power over streets to regulate prostitution or drugs

-again, it is difficult for the provinces to regulate in areas that have been decriminalized

-today, prostitution is no longer criminal in Canada, but communicating for the purposes of prostitution on public streets or in public places is illegal for public policy reasons

-the provincial morality power must be firmly grounded in an independent provincial head of power

4. Provincial Authority to Establish Inquiries
-it is a broad authority, but the province cannot establish a commission to inquire into whether a specific person has committed a specific crime

Faber v. The Queen

-the Supreme Court of Canada upholds provincial jurisdiction over coroners inquests

-the issue was whether the province was trying to establish a commission or override a criminal investigation

-the commission was not concerned with prosecution or punishment

-the thrust is not to determine guilt, but to determine the circumstances surrounding the death of a person

Di Iorio v. Warden of the Common Jail on Montreal
-inquiry into all aspects of organized crime in Quebec

-the purpose was to investigate organized crime, who was involved and what they did

-there was to be no naming of names

-the inquiry was upheld, but it was fairly close to the line

Keable v. A.G. Canada
-inquiry to report on illegal acts of the police, including the RCMP

-in Quebec, the RCMP is a federal force and they have their own provincial police force

-the Supreme Court upheld the general thrust of the inquiry, but held that it could not look into the administration or management of the RCMP, a federal body

O’Hara v. B.C.
-the Supreme Court of Canada upholds a provincial inquiry investigating alleged injuries sustained by a prisoner while in custody

-the victim was named, but the perpetrators were not

Starr v. Houlden

-sets limits to provincial jurisdiction over inquiries

-the plaintiff was the president of the Toronto sector of the Canadian Council for Jewish Women (a charity)

-she allegedly made political contributions from charity funds

-the Premier of Ontario agreed to establish an inquiry, but the Order in Council refers to Starr by name and follows the wording of a criminal offence

-the conduct of Starr was to be looked at specifically and its goal was to report if such conduct occurred

-the majority held that the commission of inquiry was ultra vires

-it was framed as a substitute for a criminal investigation and a preliminary inquiry

-the investigation named the alleged perpetrator and it also referred to a specific criminal code offence and whether the perpetrator did the act

-the province cannot name names of perpetrators or look into whether or not they did criminal activity

Cross v. Law Enforcement Review Board
-all professions have a professional body responsible for the licensing of professions

-like the Law Society

-when lawyers are charged, the question is when do you start the disciplinary action

-may enter interim suspension and hear the matter after the case is done

-in this case, the Law Enforcement Review Board is the governing body

-Cross was a member of the Winnipeg Police Force

-the case looks at Cross as a member of the W.P.D. and whether or not the Review Board should be precluded from doing a review

-Cross suggests that the Board has no authority to review if he should be suspended or disciplined

-the Court of Queen’s Bench upholds the jurisdiction of the board

-the rational for the board was to assess if he had conducted professional misconduct

C. Peace, Order and Good Government
-contained in the opening clause of S. 91, which is a general clause enumerating all the powers

Russell v. The Queen
-construed as an important P.O.G.G. case, heard in the Privy Council

-involves the federal Temperance Act that set up a local option to determine whether or not prohibition should be allowed in an area by referendum

-the law was upheld

-counsel alleges, in defence of Russell, that the law is invalid

-the case deals with the arguments advanced by the defence and knocks them down

-the court tries to characterize the law as criminal and looks at the passage with P.O.G.G.

A.G. Ontario v. A.G. Canada (Local Prohibitions)
-the premier of Ontario passed a Temperance Local Option scheme similar to the federal legislation

-the idea was to challenge the Russell case

-Russell was dealt with in the following way:

-they emphasize that it was not decided on criminal law but on P.O.G.G. 

-Russell did not fall under Property and Civil rights, but in the present case, it was found that the law in question fell under S.92(13) or S.92(16)

-matters of national concern may be elevated to federal status

-they try portray Russell under P.O.G.G., explaining it with the fact that it may be a local matter elevated to national concern

-there are limits, otherwise Parliament could conceivably enact legislation for anything under the provincial heads of power under the National Concern aspect of P.O.G.G.

-this case gives rise to the national concern aspect of P.O.G.G.

-P.O.G.G. is only used as a last resort and a specific head will be used whenever possible

-it is an exceptional use of federal jurisdiction and it represents the residuary jurisdiction of Parliament

-there are 3 aspects to P.O.G.G.:

1) Gaps

2) Emergencies

3) National Concern

1. Lacunae or Gaps
-invoked when heads of power are incomplete

-for example, S. 92(11), incorporation of companies with provincial objects: there is nothing similar for federally incorporated companies and the P.O.G.G. power fills in that gap and makes federally incorporated companies fall under federal jurisdiction

Citizens’ Insurance Co. v. Parsons
-p. 115 of casebook

-in obiter, gives power to the federal government through P.O.G.G. with regard to federally incorporated companies

Re Newfoundland Continental Shelf
-question was who had power over it?

-it was decided that the federal government had jurisdiction and it was owned by Canada as a whole

-there is no comparable clause to S.92(5) (gives provincial authority to manage lands owned by the province)

-P.O.G.G. was invoked to fill the gap

-public lands not in jurisdiction of the province must fall under federal jurisdiction

2. Emergencies
In re board of Commerce Act, 1919
-alleged legislation could be sustained under P.O.G.G.

-rejected by the Privy Council

-no highly exceptional or abnormal circumstances existed for the basis of legislation (like war or famine)

-legislation was not confined to a temporary period

-for legislation to be sustained under P.O.G.G., it must be temporary (in the case of emergencies)

Toronto Electric Commissioners v. Snider
-the Privy Council struck down the legislation in question

-P.O.G.G. can only be used for the gap power or in the case of some extraordinary peril to the national life of Canada as a whole

-tries to explain Russell as being a use of the emergency power of P.O.G.G.

Fort Frances Pulp and Power Company v. Manitoba Free Press Co.
-concerned the validity of regulation under the War Measures Act that controlled the price of newsprint

-the plaintiff paper mill sold newsprint at higher prices than under the regulation

-the Manitoba Free Press bought it and sued for the difference

-the paper mill argued the war was over and P.O.G.G. could not be used to sustain legislation

-the court upheld the legislation under P.O.G.G.

-the war was still going on against other countries and Canada had not formally ended the war, even though forces were not fighting

-shows a liberal use of the power

-shows defence to the federal government

-shows the application of the emergency power under P.O.G.G.

Reference Re Anti-Inflation Act
-shows a peacetime use of the emergency power

-the case occurred during a time of double digit inflation

-the Act went beyond the application of the federal context and did the following:

-froze prices and profits

-wage increases would be frozen below inflation

-applied to more than federal agencies; all private industries with over 500 workers, construction agencies with over 20 workers, professionals etc.

-organized labour was completely outraged

-the legitimacy of the legislation was referred to the Supreme Court of Canada

-the legislation was defended under the emergency and national concern branches of P.O.G.G.

-national emergency was upheld

-national concern was rejected

-can it be emergency legislation without the mandatory participation of the provincial public sector?

-eight provinces agreed to it, therefore, it was accepted

-the preamble did not refer to a situation of emergency, probably because they thought it would stand under national concern

-was there a rational basis for Parliament’s belief that emergency legislation was necessary?

-deferential standard of rational basis (low standard)

-onus is on those challenging the legislation

-temporary aspect of the application

-the court realizes that their expertise is legal and not economic, therefore they do not want to go too far in questioning the opinions given

-the legislation was justified under the emergency power of P.O.G.G. as well as the Trade and Commerce power

-golden thread: legislation must be temporary

3. National Concern
Russell v. The Queen
-matters that are local in nature can become matters of national concern

-this is the origin of the national concern doctrine

A.G. Ontario v. Canada Temperance Federation
-challenge to federal legislation

-the principle argument was that Russell sustained the 1878 version of the act and the 1927 version was different

-they also argued that Russell could be considered under the emergency part of P.O.G.G. and it was no longer an emergency

-the arguments are rejected on the basis that the court did not want to foster legal challenges every time the legislation was amended

-this case put temperance under the national concern doctrine of P.O.G.G. and sets out how matters can be characterized as being part of national concern (p. 246)

Johannesson v. R.M. of West St. Paul
-says that aeronautics are a matter of national concern (p. 248)

Munro v. National Capital Commission
-concerns an agreement attempt between Ontario and Quebec to declare the land around the national capital to be federal land

-legislated when the land could not be agreed upon

-the legislation was called ‘a single matter of national concern’ and the court upheld the legislation under the national concern doctrine of P.O.G.G.

-the court wanted to keep it narrow because a broad use would open things up too much

Reference re Anti-Inflation Act
-rejected that the legislation fell under the national concern doctrine

-subject of inflation was too broad to be sustained under national concern

-Beetz J. was also in dissent about the use of the emergency doctrine

-this case shows the Supreme Court of Canada’s reluctance to hand over broad powers under the national concern doctrine, as it would strip provincial heads of power

R. v. Hauser
-the Supreme Court of Canada sustained the Narcotics Control Act under P.O.G.G.’s national concern branch

-this case is now seen as bad law because it should have been upheld under the criminal law power

-drug abuse was called a new problem, not thought of at the time of Confederation

-Hogg does not think that newness is helpful, as it is too extreme in deciding where the issue belongs

R. v. Crown Zellerbach Canada Ltd.
-deals with federal ocean dumping control legislation that prohibits dumping in the ocean without a permit

-the defendant was charged under the legislation and brings up the validity of the legislation in 

defence

-the law was sustained under the national concern branch of P.O.G.G.

-the pith and substance was to regulate the dumping of harmful elements into the sea

-Part IV of judgement reviews national concern and the four principles that are the law today (p. 262)

1) National concern is separate and distinct from national emergency

2) It applies to both new matters which did not exist at Confederation and matters of local nature that have become matters of national concern

3) The matter must have a singleness, distinctiveness and indivisibility that clearly 

distinguishes it from matters of provincial concern

4) The effect of the law would have to be such that if a province did not enact similar legislation, it would undermine the entire scheme

-the dissenter thinks that marine pollution is still too broad

-the case is important because it clearly sets out the principles of the national concern doctrine

Part IV - The Judicial Branch
A. Judicial Independence
-the Judicature provisions are found under S. 96-101 of the 1867 Act

-the Court of Appeal, the Court of Queen’s Bench and the provincial courts are all created pursuant to S. 92(14)

-judges from the Court of Appeal and the Court of Queen’s Bench are appointed pursuant to S. 96

-provincial court judges are not appointed in accordance to any specific provision; S. 92(4) provides for the appointment of general officials

-on its face, S. 96 looks like an appointment provision

-it is construed as a limitation on the provinces’ powers of appointment

-it has far more limitations than can be seen on its face

-S. 97 and 98 provide for the appointment of judges from the bar of the province that they are from

-S. 99 is important because it:

-provides that judges of superior courts are to hold office during good behaviour

-judges can only be removed by the governor general on the address of the Senate and the House of Common


-sub(2) sets a mandatory retirement age of 75 years for superior court judges

-sub(1) is based on the English Act of Settlement (1701) and gives judges security of tenure in making unpopular decisions

-in Canada’s system of fused, responsible government, there is still a separation between the legislative and executive branch of the government and the judicial branch

-court services are administered by the Department of Justice, but they do not have control over court sittings, assignments, etc (generally judicial functions)

-in the U.S., all of the court staff, etc. are separate from other branches of the government

-there are three sources to judicial independence in the Constitution:

1) Preamble of the 1867 Act

-the Act of Settlement is part of the core principles dealing with judicial independence

2) Judicature provisions

-S. 96-101 (Part VII)

3) Charter of Rights

-those who are charged with an offence have the right to appear before an independent and impartial tribunal

Valente v. The Queen
-challenge brought by judges when a provincial court judge in Ontario refused to hear an appeal on sentence

-the goal was to see if the body was truly independent

-the tribunal was held to be impartial and independent

-LeDain J. identifies 3 core principles of judicial independence

1) Security of tenure

2) Financial security

3) Administrative independence with respect to matters pertaining to judicial function

-also focuses on what independence and impartiality mean

-independence: connotes a status or relationship to others, particularly the executive branch of government

-interrelationship with the government as a whole and influence by others outside the courts

-impartiality: refers to the state of mind or attitude of the tribunal

-essence of security of tenure is of a tenure to an age of retirement, a fixed term or a specific adjudicative task that is secure from interference by the executive or other appointing authority

-judicial misconduct does not mean bad decisions, but inappropriate actions in court (like only hearing one side or making racial remarks)

-financial security means security of salary and pension (where appropriate) and the essence of security is that it is set by law

-independence from the government in administration means that core functions, like sittings, appointments etc. are separate and there is no constitutional requirement to adopt American principles of judicial independence

Re Provincial Court Judges
-the Filmon government in Manitoba passed Bill 22 that reduced public salaries with a reduced work week
-the bill affected all provincial employees, including members of the legislative assembly

-there was also a provision in the bill to reduce judges’ salaries as well

-the judges challenged the reduction, claiming that it violated judicial independence and that they were being treated like civil servants when they were not
-the case focused on whether S. 11(d) restricted the manner in which provincial governments and legislatures could reduce the salaries of provincial judges

-the section was found to restrict how salary reductions could be approached

-the primary principle of the case was:

-any adjustments to compensation paid to judges must be reviewed by the judicial compensation committee who will advise the government on what increases and decreases should be made
-if the recommendations are not followed, they will have to justify it in court on a standard of simple rationality (low threshold of review)

-any across the board reductions cannot be done by legislation without first consulting with the judicial compensation committee

-Hogg says that even though the decision says that across the board reductions are permissible, the fact that you have to go before the JCC makes in impracticable
-salaries cannot be increased, decreased, or frozen without recourse to the JCC

-recommendations are not binding, but not following them will mean going to court

-the result has been that judges are making more money (at $120,000 Manitoba provincial judges are among the lowest paid in the country)
B. Section 96 and its Implications
-includes the appointment power, among other things

Reference Re Residential Tenancies Act
-the court identified the rational for interpreting S. 96 as a limitation of the scope of judicial powers of judges not appointed under the section

-the section limits the competence to appoint officials to take away powers from S. 96 judges

-the section also limits the provincial legislatures’ conferral of judicial functions on appointees

-it also limits the extent to which Parliament can confer judicial functions on appointees

-exclusive jurisdiction is given to S. 96 judges and a functional limit is placed on the appointments made

-this is seen as a way of protecting S. 96 judges

-the court was looking at the constitutionality of residential tenancies legislation with respect to provincial conferral of dispute resolution on tenancy boards

-part of the legislation was held to be unconstitutional because evictions, compliance orders, etc. were held to be powers of superior judges

-three step test for determining judicial powers (p. 405):

1) Historical Test

-what kind of jurisdiction was exercised by superior courts in 1867 that is similar to the jurisdiction being challenged?

2) Judicial Test

-is the function in question a judicial function being conferred on the provincial body?

-is the dispute a private dispute?

-must the decision maker apply law and must it be applied in a judicial manner

-is the act judicial or administrative?

3) Is the judicial function the central aspect of what this tribunal performs?

-if so, it would violate S. 96

-the historical context must be looked at in terms of 1867, no matter where in Canada you are

-the statutes of Ontario, Quebec, Nova Scotia and New Brunswick from around that time are used to see what jurisdiction was conferred on the superior courts in terms of the power in question

-if it is found that non S.96 courts had jurisdiction at the time, then there is no S. 96 challenge

-most cases turn on the institutional test:

-public policy is in trying to allow administrative tribunals to be established, as long as their sole function is not judicial in aspect

-the judicial part can only be one aspect of their function, but it must not be their sole function (for example, mediation, education and a judicial function would be accepted)
-the idea is to keep S. 96 from being eroded by administrative tribunals created by the executive

-the majority adopts the three step test

-you must know that:

1) S. 96 is an obstacle to confer judicial function on non S. 96 courts

2) the 3 step test

3) how to apply that test (at least one of the three elements)

-provincial judges are not S. 96 judges, therefore their powers must be applied carefully

Part V - Aboriginal Peoples

A. Division of Powers

-between provincial legislatures and Parliament

-looks at a triad: Parliament. Provincial Legislatures and Aboriginal Peoples

-prior to 1982 and the passage of S. 35, this was the hierarchy:

Parliament

|

Treaty Rights

|

Provincial Legislatures

-presently, the hierarchy looks like this:

Aboriginal and treaty rights

|

Parliament

|

Provincial Legislatures

-illustrates the changes that happened because of S. 35

-this is an important area because it is constantly evolving and Manitoba has one of the highest percentage of aboriginal peoples in its population
-involves a balancing of rights between aboriginals and non-aboriginals

-S. 91(24) provides Parliament with powers over “Indians and Lands reserved for Indians”

-S. 35(2) defines aboriginal peoples as including Indians, Inuit and the Metis

-Status Indians are those who fall under the definition of “Indian” in the federal Indian Act
-those entitled to live on Indian reserves, exempt from paying tax on personal property on the reserve

-Treaty Indians are those whose names are registered under the federal registry and not all who are entitled to register have registered

-the Inuit live primarily in Nunavut, and also in northern parts of Quebec and Labrador

-the Metis originated from intermarriage between French Canadian or Scottish men and Indian women

-S. 91(24) is ambiguous, in that it does not qualify who is Indian under the section

1. “Indians”

Re Eskimos

-asks if Parliament could pass laws for Inuit people living in northern Quebec

-the political issue was who would pay for their services, the province or the federal government?

-in relation to the spending power, governments can spend money in any area, even if it does not fall under their legislative powers

-Quebec did not buy Ottawa’s claim that they had no authority over the Inuits

-the courts found that Inuits fall under Parliament’s jurisdiction in S. 91(24), where they interpret “Indian” as meaning aboriginal peoples, and not the narrow definition given in the Indian Act
R. v. Grumbo

-concerns Metis hunting rights

-the Saskatchewan Court of Appeal found that the Metis fell under S. 91(24)

-not a strong authority and the Attorney General conceded the issue and did not intervene

R. v. Blais

-concerned Metis who were hunting out of season

-he was charged and in his defence, he said that he was Metis and fell under the definition of “Indian” in the Natural Resources Transfer Agreement and S. 91(24)
-in obiter, it is suggested that the Metis were a part of the definition of “Indian”

*there is no binding authority to suggest that the Metis fall under the definition of “Indian”
A.G. Canada v. Lavell, Isaac and Bedard
-Mrs. Laval lived off reserve in Ontario

-she married a non-Indian and her name was struck from the federal registry in accordance with a provision in the Indian Act that has since been repealed

-Mrs. Bedard was in a similar situation

-she separated from her non-Indian husband and moved back to the reserve, only she was evicted because she was not registered
-they challenged it on the equality provision of the Bill of Rights
-both failed because the Bill of Rights could not override the constitution

-the courts said that Parliament was allowed to discriminate and they had the authority to determine who is an Indian under the Indian Act
-Parliament has sole jurisdiction over who can benefit from being and Indian and they have not legislated to the full extent of their constitutional jurisdiction

-the injustices were remedied in 1985 by Bill C31 that stated an Indian woman who married a non-Indian man would not loose her status

-Part 2 of S. 91(24) deals with “Lands Reserved for Indians”

-the focus is on laws pertaining to Indian lands

-in working with the provinces, the federal government has established land bases or reserves

2. Application of Provincial Law

-can provincial laws apply to Indians under S. 91(24) and can they apply on reserves?

-provincial laws cannot be directly in relation to Indians or their lands

-case law has established that provincial laws can apply to Indians and they also apply on reserves

Cardinal v. A.G. Albert

-Cardinal sold moose meat to an undercover natural resources officer on a reserve

-he was charged and he argued that reserves were immune to provincial laws

-the Supreme Court of Canada rejected his argument and said that provincial laws were applicable everywhere

-S. 91(24) does not define areas of the province where laws normally in their jurisdiction would not apply

-the dissenter, Laskin J., was in support of the “enclave” theory advanced by Cardinal

Four B Manufacturing Ltd. v. United Garment Workers of America
-workers in a factory on the reserve wanted to unionize

-the owners argued that they could not do so because provincial laws did not apply on reserves

-they tried to distinguish Cardinal as a hunting case

-the court said that just because it was a reserve, it did not mean that provincial laws did not apply

-S. 91(24) has power to make laws in regards to Indians and Lands reserved for Indians, not Indians on Lands reserved for Indians

R. v. Francis
-the defendant was charged with a Highway Traffic Act offence under the provincial law on a reserve

-there were Indian traffic regulations on the reserve, but he was charged with breaking the provincial law

-the Supreme Court of Canada was alright with this and they invoked paramountcy and found that both laws could operate concurrently without contradiction

-S. 88 of the Indian Act was passed in 1951

-it states that “all laws of general application in force in any province apply except when they are inconsistent with the act”

-this confuses the issue a bit

-the Supreme Court of Canada says that S. 88 is not needed to make provincial laws apply to Indians because it is a constitutional principle 

-this section has a narrow application:

-Parliament, by reference, is making general provincial laws that affect the status and capacity of Indians apply

-for example, hunting laws in the province will apply to aboriginals, subject to terms of treaties, even though they will affect their status and capacity

Kruger & Manuel v. The Queen
-the plaintiffs were status Indians who killed deer on occupied Crown lands that were traditional hunting grounds

-they were caught and charged under the provincial Wildlife Act
-permits were issued to status Indians to hunt for food off season and they were readily obtainable

-permits had been obtained by the plaintiffs in the past

-the Court found that the law in question was a law of general application that applied to them by their own force (exproprio vigore)

-What makes a law apply by its own force?

1) Must apply to the entire territory

2) Must not relate to one class of persons in object and purpose

-a law is still a law of general application if it has more consequences for one group than for another

-laws that impair the status and capacity of a particular group will still apply and S. 88 of the Indian Act supports this notion

-S. 88 was not a basis for this decision, as the law applied of its own force

Dick v. The Queen
-non-treaty Indian charged with killing deer out of season on a traditional hunting ground

-he was charged under the Wildlife Act and it was asked if the Act impaired his status and capacity

-the court stated that assuming the law did impair his status and capacity, it was still invigorated under S. 88 of the Indian Act
-Main points:

-provincial legislatures cannot pass laws in relation to Indians or Lands reserved for Indians

-provincial laws of general application apply to Indians and those on reserves

-by virtue of S. 88, even laws that affect the status and capacity of Indians are applicable

-the Paramountcy provision in S. 88 says that any provisions that are provided for under the Indian Act will trump provincial law

-the Supreme Court of Canada limits this further by saying that the paramountcy rule will only apply to laws that affect the status and capacity and not any other laws (only laws that would fall in to S. 88 will be subject to the paramountcy rule)

B. Aboriginal Rights
-aboriginal title is part of aboriginal rights

-it is the most important aboriginal right

-the test for title and rights that flow from it is distinct

-aboriginal rights are rights that aboriginal people can claim because of their use and occupation of this country from time immemorial
1. Aboriginal Title to Land

St. Catherines Milling Co. v. The Queen
-the Privy Council had to decide the type of interest that aboriginal peoples had in land

-they said that their interest was:

1) Personal

-incapable of being transferred

2) Usufructory

-they have the right to use the land and enjoy its fruits but not to own it

3) Dependent on the goodwill of the Crown

-it can be expropriated by the Crown at any time

-the passage of S. 35 affects some of these ideas and they are no longer good law

Calder v. A.G. of British Columbia
-dispute over land in B.C.

-3 judges said that aboriginal rights existed

-3 judges said that aboriginal rights existed but were extinguished

-1 judge dodged the issue

-this decision is important because aboriginal rights were recognized by the majority

-this was a catalyst for the recognition of aboriginal title and the government started to negotiate for land claim settlements because a lot of B.C. and the Yukon were not subject to treaties yet

Delgamuukw v. B.C.
-most important land claim case

-the decision was released in 1997

-the case was about land title in north-central B.C., involving significant territory

-the trial lasted 374 days and was dismissed by the trial judge on the basis that ownership was not proven

-the B.C. Court of Appeal varied the decision, saying that not all rights were extinguished and they advocated negotiation over the scope and contents of the rights

-the Supreme Court of Canada, in its decision, determines the meaning of aboriginal title

-p. 10 outlines the 5 issues before the court

-the main issue was the nature and scope of the constitutional protection afforded by S. 35(1) to common law aboriginal title

-in the decision, (p.10) the court overturns a finding of fact, even though they do not like to do so

-the trial judge made a fundamental error of law in not giving sufficient weight to aboriginal oral histories

-normal rules of evidence are shifted to better suit the situation of aboriginal history

-a new trial was ordered on this ground and the decision did not resolve the issue, but it dealt with the principles

-on p. 14, the court hints at the idea that aboriginal title gives aboriginal peoples the right to use the land for any purpose except for a purpose that would undermine the reason they got title in the first place

-for example, they could not use the land to strip mine if they were given title for hunting

-this brings the idea of aboriginal title closer to a fee simple title

-the origin of aboriginal title is said to be from prior occupation of Canada by aboriginal peoples (para 137)

-(para 138) identifies the concept of a continuum, placing aboriginal title in relation to aboriginal rights

Specific activities


Site Specific activities

Aboriginal title
(Related to land)


(Right to land itself)

·------------------------------------------------·----------------------------------------------·

-the purpose of S. 35(1) is to reconcile the prior presence of aboriginal people with the assertion of Crown sovereignty

-the test for aboriginal title:

1) exclusive attachment must have existed prior to sovereignty

2) there must be continuity between present and pre-sovereignty occupation if preset attachment is relied on as proof

3) occupation must be exclusive

-the question of when sovereignty was asserted is difficult and inconsistent across the country

-(para 145) - explains why sovereignty was chosen as the time

-rights are not absolute and they can be infringed; S. 35(1) says that the infringements must satisfy justification under a two part test:

1) it must be in furtherance of a compelling and substantive legislative objective

2) it must be consistent with the fiduciary relationship (para 161)

-the fiduciary relationship is explained at para 166

-p. 30-32 - provincial laws have no authority to extinguish aboriginal and treaty rights - those rights will always trump provincial law, except where it can be justified

-para 185 sets out that all relevant aboriginal groups must be before the court to make a good decision as to what land belongs to what group

-the court also recommends negotiation and settlement in lieu of litigation

2. Other Aboriginal Rights

R. v. Sparrow

-one of the first Supreme Court of Canada decisions dealing with aboriginal rights

-it is a fishing case where the defendant was a member of an Indian band charged with an offence under the Fisheries Act because he was fishing with a net longer than that permitted under the band’s food fishing license

-the issue was whether or not the net length restriction was inconsistent with rights under S. 35(1) of the Constitution

-there was at least a right to fish for food and ceremonial purposes

-a new trial was ordered to determine if the restriction was an infringement and it was justified and constitutional

-what did ‘existing’ in S. 35(1) mean?

-some believed that rights were frozen as of 1982

-this meant that there would be no uniform laws across the nation (some provinces would have more specific restrictions)

-the Supreme Court took a generous approach in this case saying that:

-extinguished rights are not revived and if the rights have not been negated, then they still exist (p.37)

-just because the right is controlled by regulation, it does not mean that the right has been extinguished; limits do not mean extinguishment (p. 41)

-for rights to be extinguished, Parliament must be clear in its intention

-the Court then goes on to provide a framework for S. 35(1) claims in a four step test:

1) The court must determine whether the accused has demonstrated that he or she was acting pursuant to an aboriginal right. (Onus on accused)

2) They must then ask if that right has been extinguished (onus is on Crown)

3) Has the right been infringed? (Onus is on accused)

4) Is the infringement justified? (Crown has onus of proof)

-p.42 sets out how to prove an aboriginal right

-the court must hear evidence about traditional practices

-they must find the right to be an integral part of their distinctive culture

-as you go more into specific aspects of the right, it gets harder to prove

-for example, in fishing:

for food

for ceremony

for barter

for commercial purposes
·---------------------------·---------------------------·---------------------------·----------------------

less onerous







more onerous

-the case suggests that aboriginal rights must be considered first, with other rights being considered afterward

-p. 47 shows S. 35(1)’s limits on Parliament’s power to make laws in relation to aboriginals

-it does not mean that aboriginal rights will always trump Parliament’s legislative power.  If the infringement can be justified, Parliament can go ahead.

-p. 48 is an elaboration of step 3 - if an infringement is found, we move to step 4

-p. 49 asks the first question of step 4

-looks at the nature of the relationship between the government and aboriginal peoples

-conservation can normally be a good justification for infringement, but once conservation limits have been imposed, first priority will be given to aboriginals to fish for food (p. 50)

-there is a heavy emphasis on the dialogue necessary between the government and aboriginal peoples - efforts must be made not to unilaterally infringe on aboriginal rights

R. v. Van Der Peet
-another B.C. fishing case

-the defendant had a food fishing license and caught 10 salmon.  The license prohibited one from selling fish caught under the license.  The fish were sold, the defendant was caught and charged.

-the defendants claimed that selling fish was an exercise of her aboriginal right to sell fish

-the majority affirmed the conviction

-the case looks at the idea of existing aboriginal right

-the defendant claimed she had a right to barter fish, but she is rejected and it was found that she could not sell fish
-it is mentioned in the judgement that S. 35(1) recognizes a balance between aboriginals and non aboriginals

-aboriginal rights must be integral to distinctive aboriginal culture (p. 65)

-the court sets our 10 factors to be taken into account when applying the Van Der Peet test for aboriginal rights:

1) Perspective of aboriginal peoples must be taken into account

-oral histories, elders, etc.

2) The precise nature of the claim must be identified to determine existence

3) Practice, custom or tradition must be a core aspect to be integral

4) There must have been continuity with traditions, customs and practices prior to contact

-this period is outlined in the judgement

-contact may limit the scope of the right because you must argue that the right existed prior to contact

-the fact that the custom has changed post-contact is not legally relevant (does not matter if the aboriginals fish with nets rather than spears)

5) Rules of evidence must be approached in light of the difficulties inherent in aboriginal claims

-proper weight must be given to oral histories

6) Claims must be adjudicated specifically

-different rights will apply to different tribes

7) The right must be of independent significance to the tribe

-it cannot just be incidental to something else

8) It must be distinctive, but not distinct

-the right does not have to be unique to that tribe, it just has to be integral

-not comparative to others

9) Contact matters legally only if the practice became integral after contact

-means is not relevant

10) Relationship to land and distinctive societies and cultures must be taken into account

-title is limited by the way you cannot use the land for purposes other than the reason you had title in the first place

-Sparrow gives us a way to find if rights exist

-Van der Peet works with #1 of Sparrow
-Delgamuukw gives a test for aboriginal title using Crown sovereignty

C. Treaty Rights
·Treaty # 5

-it initially covered Barens River, Norway House

-the purpose is to surrender aboriginal title

-the language may be clear, but more weight is being given to oral histories in court that may contradict their clarity

-p. 167 - gives a legal description of aboriginal title

-in return for the land, the aboriginals received reserves

-hunting and fishing rights on reserves, subject to necessary regulations

-”avocations” suggests a commercial aspect to the rights

-makes provisions for the supply of money, ammunition, hunting gear

-chiefs are to be paid by the government

-included is the notion that First Nations are Canadians, subject to the laws of Canada (p. 169)

-the allocation of reserve lands and avocation of hunting and fishing rights are important

p. 602 of Hogg sets out 5 characteristics of treaties:

1) Parties

2) Agency

3) Intention to create legal relations

4) Consideration

5) Formality

1. Nature of Treaties

Simon v. The Queen

-the defendant was charged with a hunting offence and he argued that the treaty (#8) protected him from hunting and fishing laws

-the Supreme Court of Canada overturned the convictions

-they ruled that S. 88 treaty rights prevailed over provincial laws

-the Crown argued that the treaty in question was not a treaty and the court ruled that indeed, it was and they outlined the characteristics mentioned above

-Indian treaties should be given a fair, large and liberal construction in favor of the Indians

2. Natural Resource Transfer Agreements
-when Manitoba entered into Confederation, the provincial government did not receive power to control natural resources, that power remained with the federal government (same in Saskatchewan and Alberta)

-this was a point of contention in all the Prairie provinces

-in 1930, the federal government and prairie provinces entered into Natural Resource Transfer Agreements

-control was finally given to the prairie provinces in order to put them on the same footing as the other provinces

-they were embodied in provincial statutes and given constitutional status (Constitution Act, 1930)

-treaties had been signed before, giving prairie natives hunting and fishing rights and they were specifically addressed in the Transfer Agreements

Horseman v. The Queen
-grapples with commercial rights granted in treaty 8 and the limitation on the right in the Transfer Agreement

-the issue was whether the treaty right had been cut down by the Transfer Agreement

-the defendant was hunting, he shot a grizzly bear and sold the hide to buy food and was charged under the Wildlife Act
-the court wanted to acquit the defendant because he shot the bear in self-defence

-the defendant did not want to plead self defence, he wanted the constitutional challenge to acquit him so that hunting and fishing rights would be guaranteed

-the dissenter defines the “for food” provision in the Transfer Agreement broadly and says that it must be looked at in the modern sense

-they believe that the defendants actions were reasonable with in the “for food” right

-the majority upholds the conviction and the case still stands as law

-they set out the legislation and discuss the effect of the Transfer Agreement

-they found that consideration was given for the lessening of the right

-hunting territory was expanded

-the avocation right related to specific land under the treaty

-hunting commercially may have been lost, but the geographic base for food hunting was extended significantly

-the aboriginals argued that they were not consulted when the agreement was made, therefore they should not be subject to its terms

-Cory J. responds (p.55) by saying that the argument was not raised in the case

-this is a strong political argument, but a weak legal argument

-the Transfer Agreement did give them an entrenched minimum in the Constitution while it diminished the rights that existed previously

-S. 35(1) now requires the government to consult with aboriginals before making changes to their rights under the law

R. v. Badger
-defines unoccupied Crown land and where aboriginals can hunt

-the defendants were all treaty 8 Indians hunting for food on privately owned lands

-two of the three were convicted and a new trial was ordered for the last one

-the property had no fences or signs, but there were visible dwellings or run down barns in the vicinity

-the Supreme Court of Canada sets out the principles for deciding if aboriginals have a right to hunt on private lands

-they have a right to hunt on private land unless it was being put to a visible, incompatible use

-this sounds vague, but in practice, it is pretty simple:  if you shoot a moos where there are visible buildings, this is a contravention

-it is easy to conclude that the land was being used for something else

-also confirms that treaty rights and limits on them may be justified

-this has to be done by the Sparrow test

-same for treaty rights as it is for aboriginal rights

-gives a generous interpretation of where hunting can take place and it balances the right with public safety

R. v. Sundown
-the defendant constructed a log cabin (permanent structure) on unoccupied Crown land

-the issue: was the construction of a cabin incidental the defendant’s hunting rights?

-the court held that it was

-they construe hunting generously

-the defendant’s interest in a hunting cabin was a collective right, therefore the cabin belonged to the band as a whole and he could not exclude other band members from the cabin

3. Other Treaties
R. v. Marshall (I)
-the defendant was charged with 3 fisheries offences:

-selling eels without a license

-fishing without a license

-fishing during closed season with illegal nets

-as his defence, the defendant claimed that a provision in the Peace and Friendship treaty gave him the right to fish for eels

-the majority interprets the clause as giving him the right to pursue traditional hunting, fishing and gathering activities in support of that trade (p.171)

-they recognized that their interpretation was not in support of the language of the treaty

-the Micmac would have thought they had this right from their interpretations (p. 179)

-it went beyond the literal promise, and it must be contained to say that they had a right to obtain necessaries through hunting and fishing (para 43, 56, p.182)

-the Crown feared that the right would go beyond small, one person operations to large corporations run by aboriginals that would overrun non-aboriginal business

-this ignores the narrow construction of the right

-the dissenters believed that a treaty right was not a defence

R. v. Marshall (II)
-it was suggested that Marshall went too far

-the court dismisses the rehearing application with a clarification of R. v. Marshall that puts the decision into context

-gathering relates to what had been traditionally gathered

-justification evidence was not used because the Crown did not expect the challenge they got

-treaty rights can be limited if justified

-the original Marshall case used evidence outside of the treaty to construe the treaty in the way that the Micmac would have seen the agreement at the time it was made

-this was an attempt to balance aboriginal rights with non-aboriginal rights

