Wills and Succession
· What can a person give away in a will?

-dealt with in s.3 of the Wills Act
-a person may give away everything they own, except things owned in joint tenancy and life estates pur sa vie (a life estate pur autre vie may be given away)

-a will may include a clause containing directions as to what is to be done with the testator’s body

-the clause is directory and the executor has the ultimate power to decide what ought to be done

· Five requirements for a valid testamentary gift

· capacity

· intention to make a testamentary gift (may be an issue at the probate stage, where letters or instructions may be questioned as providing the necessary testamentary intention)

· knowledge and approval of the contents of the will

· gift made in writing

· writing is duly executed

· Capacity of the Testator
-two aspects:

age
-must be of the age of majority (18 in Manitoba)

-set out in the Wills Act; see s.8 for exceptions

mentality
-no universal test

-similar requirements to those who can marry

-the person must have the ability to understand matters relevant to the context

-the test is the same no matter what condition the testator suffers (ie: age, mental illness, etc.)

-leading case on capacity: Banks v. Goodfellow
-in this case, the judge quotes from an earlier decision (Harwood v. Baker) which states that a person must have the ability to:

understand the nature and extent of his or her property

understand to whom they would naturally leave that property

understand the regime they are creating by asking that a will be drafted

* note: this involves an ability to understand, not actual understanding

-Re Carvell is another case where various cases are quoted.  Most are correct, referring to an ability to understand, and not actual understanding

-Friesen v. Friesen Estate - leading Manitoba case on testamentary capacity - the judge here could have tightened his wording to emphasis the ability to understand v. actual understanding

-insane delusion: a belief that cannot be based on any facts

-false belief: based on facts

-spiritual beliefs do not count as insane delusions

Questions (p.14)

4)
-Banks v. Goodfellow was a leading case on testamentary capacity

-dealt with the will of John Banks

-he named his niece Margaret as sole beneficiary; Margaret survived him, but died as an unmarried minor

-the issue in the case revolved around who was to receive the estate of the testator.  If it went to Margaret, it would succeed to her estate, and thus to her brother (Goodfellow), who wasn’t even related to the testator.  The testator’s other nephews argued that it should not go to Margaret because the testator lacked the requisite capacity to make a will.  If this was found to be true, then the estate would succeed to the living nieces and nephews of the testator (a deceased minor could not collect an estate at that time)

-the appeal only dealt with the mental capacity to make a will

-the court distinguished a number of cases (see p.301-2)

-the notion that any delusion would be invalidating was not accepted by the court.  The court found that where the delusion has had an influence on testamentary capacity or if it could have possibly had an influence, the will would be invalid.  If the delusion had no influence on capacity, the will would be valid.

-in the end, the court ruled that the delusions had no effect and that the will was valid

-see case extracts

-invalid delusions are narrowed to delusions that have had an effect (more generous to testators)

-there is no clear answer as to whether a more rigorous or a more lenient approach is favored

-National Trust Co. suggests that the greatest degree of mental capacity is required

-Murphy v. Lamphier suggests that virtually no mental capacity is necessary to make a valid will

-Laramie cautions preventing the elderly from making a will

‑Banks tells us that the purpose behind a liberal definition of testamentary capacity is that making a will is one of the sole means people have to take care of themselves

-this case also makes reference to a “lucid interval” in the context of testator who was definitely insane.  In this case, the court found that the will was valid because of the rationality of the act of making a will.  If the will is rational and seems as though it is made by someone who is of sound mind, then it will be upheld

-Re Fergussion’s Wills tells us that the law will tolerate extreme diminishment of testamentary capacity between when instructions are given and execution, as long as the testator has a sense that they are signing an important legal document.  The testator does not have to be able to know what their instructions were

-if the test should be based on the testator’s ability to understand, then the opinion in National Trust should be the test, as the testamentary act is the most complex and involved situation in the law

-if the purpose is to increase the number of people able to make a will, then the tests should be liberal and testamentary capacity should be given a generous evaluation

-note

8)
-legal issue: did the testator have testamentary mental capacity?

-factual issues: testamentary capacity in terms of ability to understand, ability to understand the persons to whom the testator would naturally leave his estate - was this ability impaired by the testator’s beliefs of his children?

-if yes - was the belief an insane delusion which actually compelled the codicil or was it merely a false belief?

-a lawyer need not need to get a doctor’s note concerning the mental capacity of a client.  A lawyer should not refuse to draft anyone’s will on the basis of lack of mental capacity.  Decisions on mental capacity are for the court to make.

Undue Influence and Fraud
-fraud will rarely invalidate a will, although it is grounds for invalidation

-undue influence is the most common basis for challenging a will

-undue influence deals with knowledge and approval of the will

-there are two situations to be aware of:

(A)
Taking instructions
-instructions should be taken from the testator, alone and not in the presence of anyone else

-instructions may be taken from intermediaries, but the lawyer must attend to the execution personally and have a private consultation with the testator prior to the execution to ensure it is the will they approve of

(B)
Generous Clients
-you must only be concerned with a substantial bequest to you personally; what is substantial will depend on the situation

-two issues:

the gift may be challenged on the basis of undue influence or that the testator did not know of the gift (in the case of a complex will)

Professional responsibility - not professional misconduct per se, but receiving a bequest in a client’s will is highly frowned upon

-the best course of action is to refuse to draw the will and refer the testator to another lawyer from a different firm

-if this is not possible, document that you have given the client the advice to have the will drafted elsewhere by doing so in front of a third party able to swear an affidavit that can later be used in the case of a challenge

Gifts to Persons by Description
-a person may be described and not named; this should be avoided

-rule of law: a person who fills the description at the date of execution becomes the beneficiary under the will

-be aware of who the testator wishes to benefit

-beware: a codicil has the effect of republishing the will, therefore the named/described person at the date of the signing of the codicil becomes the beneficiary under the will

Specific, Demonstrative, General and Residuary Gifts
-all testamentary gifts can fall into two categories:

Bequest: testamentary gift of personalty

Devise: testamentary gift of realty

-legacy: monetary gift - can be specific, demonstrative or general

-use of the word “my” makes the bequest specific

-demonstrative bequest: “$10,000 from my bank account”

-most writers limit this gift to a gift of money from a specific fund

-Atkinson differs - he thinks that the gift can from a fund or a collection (ie, a section of land - a quarter can be given as a demonstrative gift)

Questions (p.20)

1)
i)
general bequest - no particular shares are given

ii)
specific bequest - “my” makes it specific

iii)
general legacy/bequest

iv)
specific legacy

demonstrative legacy

vi)
specific devise - there may be no such thing as a general gift of land...

vii)
Adkinson would call this a demonstrative devise; everyone else would call this a specific devise

viii)
#1 - specific bequest (Adkinson - demonstrative bequest); #2 - residuary bequest

-the gifts failed as specific bequests because the stock was sold and no longer a part of the estate

-if the gifts were said to be general bequests, they could be fulfilled out of the residue of the estate

-the court held that the bequests were general bequests because of the wording

-in the question, the bequest was a general bequest

-s.22(2) of the Wills Act presumes that everything given in the will is what the testator owned at death unless a contrary intention is present

-this is of particular importance with specific gifts

-including “my” makes the gift specific in nature and expresses a contrary intention according to s.22(2)

-remember to take care to draft the will in such a way as to capture the proper intention of the testator

Goodlad v. Burnett
-involved a gift of stock/annuities

-the testator owned a certain amount at the execution of the will and considerably more at the time of her death

-she used the word “my” in the bequest; “my” expresses a contrary intention

-the judge suggests that things can be categorized as generic or non-generic

-generic is that which may be increased or decreased in quantity and may include such things as jewellery, collections, personal effects, shares, household goods, a library, etc.

-everything else is considered non-generic (a ring, a horse, etc.)

-the use of the word “my” will affect non-generic items, but not generic items

Re Sikes
-involved a gift of a piano where the testator owned a different piano at the time of death than at the time the will was made

-Evershed, for the defence, argued that “generic” items should also include things that are likely to change

-the court did not accept this argument and the definition of “generic” items remains unchanged

Questions (p.20)

-wills are read as of different dates

-if gifts are given by description, they are considered as of the date of execution

-s.22(2) makes the date of death apply to bequests unless a contrary intention is expressed

Ademption
-applies to specific gifts only (not to general or demonstrative gifts)

-the common law rule: if the subject matter of a specific bequest or devise is not an asset of the testator’s estate because the testator sold or gave it away, or because it has been converted into property of another form, or because it has been destroyed, then the gift fails

-general bequests are fulfilled out of the estate in any event

Questions (p.21)

1)
-the gift of the gold watch is a specific gift of a non-generic thing

-s.22(2) - requires that the object of a specific gift determined as of the date of the testator’s death unless a contrary intention appears

-”my” denotes a contrary intention in the will, therefore the gold watch is the gold watch that belonged to the testator at the date of the signing of the will

-the wording used does not take into account any of the above points

-better wording would be “the gold watch which I own at death”

-note that gifts of money from specific accounts always cause problems

-this is a demonstrative gift

-not governed by the ademption rule and payable in any event

-would be better just to make a general legacy of money without naming a specific account

b) 
specific gift of a generic thing

-s.22(2) requires the date of death to be considered in evaluating the testator’s intention (“my” does not denote a contrary intention for generic gifts

-the gift is governed by ademption because it is specific

-there is a complete failure of the gift if the bank account is closed and the testator spends the money

-if the money is transferred to a new account the courts are generally tolerant if the account is in the same bank

-the tolerance level is lower if the money is placed into two different accounts

-if the transfer is to a bank account at a different institution, the majority of cases consider this to be an ademption as the change is a change in the account receivable or the character of the gift changes

c) 
-specific gift, non-generic

-closing the account or spending the money causes ademption

-deposits and withdrawals make the gifts subject to partial ademption

-if only withdrawals are made, the gift would be what was left at the death of the testator

-if deposits are made, problems with accounting would occur

Re Ashdown
-gift of $500 - not a gift of the whole account

-for the second gift, because there were no notes in the margin, the will had to be construed as it was originally - the attempted alteration was not properly executed

-the bank account was moved, therefore it was too bad for the beneficiary; the change in institution caused ademption

-a gift of a mortgage is subject to the rule of ademption

-when the mortgage is paid down in the lifetime of the testator, it causes partial ademption; if it is fully paid off, there is full ademption

-it does not matter if the proceeds can be traced

-one exception: if the proceeds of a mortgage are given, the court will trace the money and include the asset as part of the gift

-see Re Ashdown for a discussion of this point (the third bequest was actually the gift of a mortgage)

4)
-this case dealt with a gift of specifically described stocks, in terms of quantity

-the testator no longer owned the stock at death

-a judicial interpretation was sought because of the ademption rule - if they were specific gifts, they would fail because they were no longer a part of the estate

-the court held that the stocks were general gifts and were this payable by the estate

“my car”

-specific non-generic bequest

-s.22(2) - contrary intention - car would be the car owned at the date of execution

-subject to ademption if the car is no longer owned at the time of death

-must ascertain what the client intends by the gift

-may want to include a provision for substitution

“my house and contents”

-my house = specific non-generic - will be the house owned at date of execution

-my contents = specific generic - date of death will determine what the gift is

“my Albert Schweitzer book collection”

-specific generic - bequest of the collection as it is at the date of death

-subject to ademption

“103 shares in First Bank”

-general bequest

-not specific -see Re Willcocks
-payable out of the estate in any event, even if the estate owns no shares

“The mortgage which I own on 69 Goose St.”

-specific non-generic bequest

-subject to partial or complete ademption

-the mortgage is a gift, the amount of which is determined at the time of execution of the will; the proceeds will not be followed

-if the testator intended to give away a refinanced mortgage, s/he might want to say “any mortgage at 69 Goose St.”

“The money in my savings account at First Bank”

-specific generic bequest

-will be the bank account at the time of death, subject to ademption

-if the account is transferred to another in the same bank, it will be ok

“$5,000 from my savings account at First Bank”

-demonstrative gift

-not subject to ademption, payable in any event

“His choice of one of my quarters of 4-10-2W”

-controversy among experts - either a specific devise subject to ademption or a demonstrative devise (gift from a collection) not subject to ademption

-if seen as a demonstrative devise, the beneficiary will be entitled to something in place of the land if the land no longer exists (market value of the quarter is easily ascertainable)

“To my secretary my 500 Scotia Bank shares”

-gift by description to secretary - current secretary or secretary at death intended?

-shares - specific non-generic gift - will be a gift of shares owned at the time of execution, subject to partial or complete ademption

Gifts to Two or More Beneficiaries
-if the bequest is a collection, you must find out if the testator wants the beneficiaries to receive it as co-owners or is it to be divided among the beneficiaries?

-there is a presumption that they will receive the bequest as co-owners

-if they are intended to be co-owners, they must be either joint-tenants or tenants in common

-under the common law, where the type of ownership is not specified, the ownership is taken as joint tenants

-equitable presumptions - words of severance like “equally” or in “equal shares” signal an intention of tenancy in common

-s.15 of the Law of Property Act - land is presumed to be received as tenants in common

Questions (p.23)

1)
-first example:

-gift to A and B as co-owners

-nothing in the wording suggests otherwise

-what form of co-ownership?  The land in residue will be taken as tenants in common (by s.15 of the LPA) and the personalty will be taken as joint tenants (by the common law)

-second example:

-still presumed to be a gift to A and B as co-owners.  For equal division, the testator must state that they want equal division

-this is an example of co-ownership as tenants in common (confirmed by Re Peter’s Will)

-class gifts - gifts to a class consisting of persons who are included and comprehended under some general description and bear some certain relation to the testator (p.326)

-class gifts and co-ownership are not exclusive of each other

-gifts to two or more persons can be class gifts or persona designatum (or gifts nominatum) [means gifts to the beneficiary individually]

-see Kingsbury v. Walter for an example of persona designatum

-the court will consider the wording of the gift, the will as a whole and the circumstance surrounding the making of the will to determine intention

-there are two concerns with class gifts:

Who is a member of the class?

What happens if a member of the class predeceases the testator?

-if you do not stipulate who is a member of the class, the common law will do so by four rules of construction set out in the notes (p.24-25)

The class closes on the death of the testator unless there is no one to fulfill the class, in which case it remains open indefinitely.

If the gift to a class follows a life estate or a trust to accumulate, all the children born at the testator’s death and subsequently before the death of the life tenant or the end of the accumulation period share.  If a child dies during that time, the share will go to his or her estate.

If the postponement of the vesting of a gift is for some reason personal to the beneficiaries (ie, age or marriage) then the class closes upon the attainment of the state by one of the members of the class.

When the class gift is not a share of a fund but rather a fixed sum, then the class closes on the death of the testator in all cases.

Question (p.25)

-two class gift concerns are raised: who are the intended beneficiaries and what happens if one of them predeceases the testator?

-also an issue of co-ownership - if the thing can be co-owned, is that what the testator intends?

-if co-ownership is intended, what kind is intended?

*see text for example of wording

Lapse
-term of art - has to do with gifts failing for some reason or another

-gifts usually fail by the beneficiary predeceasing the testator

-they might also fail because the beneficiary refuses the gift

-in order to succeed to the gift in the will, the beneficiary must survive the testator

-there are three common law exceptions:

Lapse doesn’t apply to gifts made to fulfill a moral obligation (ie - a gift made to discharge a limitation barred debt)

Lapse doesn’t apply in cases of fully secret or half-secret trusts bequests or devises; here, the beneficiary takes under the trust, not under the will, therefore the usual rules do not apply if the beneficiary predeceases the testator

Cy-pres doctrine may a save the gift

-this doctrine applies to a gift to an institution that ceases to exist - the court will try to fulfill the gift to another similar institution

-lapse due to predeceasing is dealt with in s.25 of the Wills Act
-failed gifts become part of the residue of the estate and go to the residuary beneficiary

-if there is no residuary gift, the residue is subject to intestacy rules

-s.25 does not apply to residuary gifts, only to specific, general and demonstrative gifts

-in the case of a residuary gift that cannot be fulfilled, it lapses into the intestate residue and is distributed according to the rules of intestate succession

-if there are two or more beneficiaries, they may be part of a class and take as co-owners

-if it is a class gift, the following rule applies: when a member of the class predeceases the others, that predeceasing member’s share will lapse to the remaining beneficiaries

-for specific, general or demonstrative gifts to two or more beneficiaries comprising a class, the share of the predeceasing beneficiary does not have to revert to the residue because of words of “contrary intention” in s.25

-these words may be express or implied

-the same can be said of gifts to members as joint tenants - the rules of survivorship will apply

Questions (p.27)

3)
Assuming the gift to B doesn’t fall within the exceptions, the gift lapses and becomes part of the residue; the estate of B will have no claim to the gift

4) a)
Blackacre goes to C because of the express contrary intention contained in the will, which provides a gift over to C if B predeceases the testator.

6) a)
There is an exception there because of s.25(2) - statutory exception.

Y will receive X’s share because of the implied contrary intention (joint tenancy) to s.25; the gift lapses to Y

stocks and bonds are personalty; X and Y are co-owners in joint tenancy; X’s share will lapse to Y

equally - gift to X and Y construed as tenants in common; contrary intention is not implied in tenancy in common; X’s share lapses into residue and the residuary beneficiary becomes the co-owner of the stocks with Y

gift of realty - X and Y would take as co-owners in tenancy in common by virtue of s.15 of the LPA; X’s share lapses to the residuary beneficiary, who becomes a co-owner in tenancy in common with Y

7) a)
The residue lapses because Y predeceases; it will lapse into the intestate residue and would go to the heirs of Z under the Intestate Succession Act
X and Y are co-owners; the nature of the co-ownership is not specified; joint tenancy is assumed for the personalty, tenancy in common for the realty; the gift of the residue is not governed by s.25 (Sparks Estate case); Y’s share of the personalty will go to X and the realty will lapse into the intestate residue and go to the heir of Z

8)
Class gift - who are the children of the sister and what happens if one of them predeceases the testator?  The children would take the residue as co-owners unless otherwise expressed in the will.

Specific nature of the gifts:

house = non-generic; contrary intention - what house is intended

-the ademption rule would apply - does the testator want something else to go to these beneficiaries if the house is no longer a part of the estate?

Contents = generic

-means contents of whatever house the testator owns at death

-might be construed as location specific

-lapse - what happens if the beneficiaries predecease?  Depends on what co-ownership law implies...

10)
Note

11)
E.J. Fowler predeceased the testator - to whom did her lapsed gift go?

-if the gift was a class gift, it would go to the children of Emily Walter

-if the gift was a non-class gift, it would go to the residue of the estate

-if the issue comprised the class, the class closing rule #3 would apply to the bequest - deals with the postponement of vesting of a gift based on some reason personal to the beneficiaries - in this case the attainment of a certain age, being age 21

‘A’ predeceases the testator

-express contrary intention in the will

-gift lapses; gift over to ‘B’

‘A’ survives the testator but disclaims the gift

-no contrary intention with respect to the disclaimer

-the gift lapses into the residue of the estate and passes to the residual beneficiary

* what would the testator intend?  Likely, s/he would intend that the gift go to ‘B’

-might want to say “if the gift fails for any reason,...” to save the gift for ‘B’ in any event

· Statutory exceptions to the lapse rule

-estates tail - in Manitoba, they are virtually impossible to give - s.25.1 will almost never arise

-s.25.2 (a) - only applies to gifts to children or other issue or the brother or sister of the testator

-other issue = grandchildren, great grandchildren (descendants of a person’s issue)

-in a situation of adoption or half-siblings or step-children, the application of the section depends on the testator’s intentions and depends on how these people were treated by the testator in his or her lifetime (evidence of such may be adduced)

-s.25.2 applies to all kinds of gifts, even residuary gifts (in contrast to s.25)

Questions (p.30)

1)
Y is entitled in spite of s.25.2 because a contrary intention appears in the will

2) a)
It will be important to properly name the three grandchildren who are to become beneficiaries

-they will take title as tenants in common unless otherwise specified

-if one predeceases the testator, s.25.2 will apply to the lapse of the predeceasing grandchild’s gift; the gift will lapse to the grandchild’s issue.  If there is no issue, the application of s.25.2(a) is negated by s.25.2(b) and the gift’s lapse is governed by s.25 and would fall to the residuary beneficiary

-alternatively, you can draft the will to have the gift lapse to the remaining grandchildren in the event of one of them predeceasing the testator without issue

Class gift for which the class must be defined

-the class gift lapse rule doesn’t apply because there is not an implied contrary intention appearing by the will - s.25.2(a) applies to members of a class and eliminates the class gift lapse rule

-if a grandchild predeceases leaving issue, the gift would lapse to the issue

-if there are no issue, s.25 would apply and the gift would lapse to the surviving grandchildren because the class nature of the gift is a contrary intention appearing by the will

c)
Stocks and bonds are a specific gift of a generic thing and s.22(2) says that they will comprise of the stocks and bonds owned by the testator at the date of his death

-this is a specific gift subject to complete ademption

-you would want to clarify if the grandchildren are to take as co-owners or if equal division is contemplated; if co-ownership is intended, then what kind is to apply?

-the class nature of the gift requires the class to be defined and provision to be made in case of a member predeceasing the testator

-in the event of predeceasing, if the testator wants division and distribution of discreet shares, he must consider s.25.2

-if co-ownership is intended, there will be different results depending on the type

S.25.2 states “...person dies in the lifetime of a testator either before or after the testator makes the will”

-the predeceased child would be included in the gift and the issue of the child would take the $50,000, which may not be what the testator intends

-one might argue that a further gift to the grandchildren shows a contrary intention.  However, the courts are loath to glean a contrary intention from other parts of the
 will

-perhaps wording like “the children surviving at the time of my death” would be more appropriate

Republication
Questions (p.31)

1) a)
the will is republished by re-execution of by a codicil

-a codicil is a document made to supplement a will

no- no necessary indication of republication is required.  The codicil is a sufficient expression of republication

Re Smith
-the document in question did not describe itself as a codicil and did not refer to the earlier will

-the document did not republish the will because it made no reference to the former will (see p.364)

The effect of republication - changes the date of execution to the date of republication.

3)
Applicable to 4 situations:

Descriptions of persons and property - ie - new date of execution, therefore if a beneficiary was named by description, and the person who fits that description is different at the date of re-publication, then they will become the beneficiary

Situations to which the law of advancements and satisfaction is applicable (see below)

Incorporation by reference (see below)

The competency of a witness to be a beneficiary (see below)

Yes - this is a specific non-generic gift with the expression of a contrary intention by s.22(2)

-gift by description - date of execution governs for both the shares and the beneficiary

-at the date of the codicil, the shares then owned would pass the secretary in existence at the time of the codicil

Advancements
-defined as an inter vivos gift given to a beneficiary in anticipation of the donee receiving a portion of the donor’s estate

-can be express or implied

-if express and can be proved, it must be accounted for

-if implied - most common = advancements of a portion - by implication, they must be accounted for by the donee

-the gift only has to be accounted for if made after the testator’s will has been executed

Questions (p.32)

Taylor v. Taylor
-leading case on advancements of a portion for both testacy and intestacy

-the plaintiff and defendant were brothers that had been given numerous and large amounts of financial support by their father

-none of the payments were made in express terms as portions of the intestate’s estate - were they implied?

-advancement defined: “an advancement by way of portion is something given by the parent to establish the chid in life, or to make what is called a provision for him, not a mere casual payment” (p.332)

1)
In taking instructions, be aware of any advancements the testator may have made expressly or impliedly to the beneficiaries

-the testator may want to clarify implied advancements in the will [ie - whether or not they are meant to be advancements]

-also remind the testator about gifts that might be made after execution that will be subject, by inference, to the person accounting for it.  If this is not the testator’s intention, then a codicil should be executed saying so

2) a)
as X if she’s made any gifts to her children

-find out whether X intends her daughter to account for the $25,000 gift or not and draft the will according to the answer

-for a gift made before the will was drawn, the law of advancement will not apply.  It only applies to gifts made afterwards

the gift would be accountable by inference; with the codicil, the date of execution is made after the gift and the gift is not accountable as it was made prior to the will’s execution

Satisfaction Presumption
-deals with creditor-beneficiaries

-presumption: a legacy given to someone to whom the testator owes a debt is given in satisfaction of the debt, provided the following conditions are met:

The debt preceded the will

The gift is a legacy

The amount of the legacy is equal to or in excess of the amount of the debt

The legacy is as advantageous to the creditor as the debt

There is no contrary intention expressed in the will

-whatever the intention - it should be drafted clearly on the face of the will

Questions (p.33)

1) a)
here, the amount of the legacy does not equal or exceed the debt

-presumption does not apply

-the sister is entitled to the repayment of the $4000 plus the legacy of $5000

-if the gift was intended as partial repayment, it must be expressed on the face of the will

the gift must be a legacy and this is a devise, therefore the presumption is not operative

-the sister is entitled to the devise and repayment of the debt

residue is not a legacy

the presumption would apply - it is construed as a repayment of the loan unless there is a contrary intention expressed in the will (express or implied) - this may include a payment of debts direction; if it is there, it is taken to be an expression of a contrary intention to the presumption applying unless the will is otherwise drafted

the presumption will apply if the legacy is as advantageous to the creditor as the debt

-a secured debt is more advantageous than a legacy

-the presumption does not apply to a secured debt

Incorporation by Reference
-must meet three requirements:

The incorporated document must be in existence at the date that incorporates them into the will

The reference in the incorporating will to the incorporated documents must be to the documents as being in existence at that date (not in future)

The incorporated documents must be clearly identified in the incorporating will

-relevant to secret trust bequests and devises

-bare half-secret trusts and fully secret trusts:

-wholly governed by the common law of secret trusts

-see Waters for a refresher

Questions (p.35)

1) a)
the settlor/testator must communicate to the trustee the terms of the trust and the trustee must accept responsibility to be the trustee before the death of the testator

communication is required prior to the execution of the will for half-secret trusts

2) a)
i)
yes

ii)
yes - as long as it is before the testator’s death

iii)
yes - see Waters (p.221)

iv)
no

absolutely (if there is no effective communication of the trust at all), or, if there is some evidence of the communication but it is not perfect, the beneficiary will take it in a resulting trust back to the estate

3) a)
enforceable

not enforceable - the trust nature of the gift means that the gift falls into the residue as a resulting trust to the residue of the estate

-this is an example of a bare half-secret trust bequest

This is an example of a half-secret trust bequest

enforceable by the common law of secret trusts

fails by the common law of secret trusts but can be saved by the common law of incorporation by reference as long as that it is provable as a matter of fact that the document was in existence at the date of the execution of the will

Revocation
-can be done in three ways, by virtue of s.16 of The Wills Act
A later will valid under the Wills Act
A later writing declaring an intention to revoke the will, made in accordance with the Wills Act
Burning, tearing or otherwise destroying the will by the testator or by some person in his presence and by his direction with the intention of revoking it

-occurs automatically in two changes of circumstance:

Subsequent marriage

Divorce (revokes only gifts made to the former spouse)

· Subsequent Marriage

-s.17 provides exceptions to the general rule

-when you are interviewing a prospective client, inquire about their marital status

-for clients contemplating marriage, the will must be properly drafted so as to avoid revocation by subsequent remarriage

Questions (p.38)

1)
The only wording here that satisfies s.17(a) is (b).

S.17(a) is worded “contemplation of the marriage” - it cannot be a general contemplation of marriage; there must be a specific marriage in mind

Re Pluto (p.333)

-the wording in the BC legislation is slightly different than that in the Manitoba section

-the English provision requires the contemplation of a specific marriage as well (see Sallis v. Jones)

3) a)
Re Pluto
-note that this is a county court decision from BC - it is not necessarily the authority in Manitoba today

-Mr. Pluto made a will on April 15, 1964 leaving his house and its contents to his wife

-at the time the will was made, Mr. Pluto was not married; the marriage took place the very next day

-the subsequent marriage was found to have revoked the will: “in British Columbia the provision is explicit and to satisfy the section more is required than language from which an inference may be drawn, to avoid revocation of the will by a subsequent marriage of the testator.”

-this leads us to believe that you need an express declaration of contemplation of the marriage that subsequently takes place

If the legislation uses different words in different sections, there is a presumption that the legislature intended a change of intent

4)
Re Pluto - gives an example of “my wife”, as does Pilot v. Gainfort
-my fiancee/my future wife has been accepted in connection with legislation similar to s.177 of the UK Law of Property Act

-our legislation requires a declaration; the UK legislation requires an “expression”

Should extrinsic evidence be admissible?  Re Pluto says it should not on the authority of Burton v. McGregor
-if Re Pluto is correct, the will requires an express declaration in the will of the contemplated marriage; a mere expression is not good enough and extrinsic evidence is not admissible to establish contemplation

6) a)
-the argument used was that the subsequent marriage revoked the will

-s.17(1) contains “it” as the operative word

-the judge in Re Coleman stressed that the requirement is that the will is made in contemplation, not the specific bequest; the entire will must be made in contemplation of marriage

-will with a sole beneficiary

-the declaration may be made for a specific bequest in this instant, but because it’s made to a sole beneficiary, it should survive

Ratzlaff Estate v. Ratzlaff (April 2002, SK)

-the will provided in clause 3(c) “if at the time of my death I am legally married, I specifically bequeath to my wife the sum of...”

-3(d) - “subject to any specific bequest that may be required to be made, I direct my executors to divide the residue of my estate”

-prior to making the will, the testator was on vacation in Mexico where he struck up a relationship with the manager of the hotel where he was staying

-he returned home to Saskatchewan, had the will made, and then returned to Mexico to pursue the relationship and ended up marrying the woman

-the trial judge found that the subsequent marriage of the testator revoked the will because the  required declaration was missing (the SK provision is identical to the Manitoba section)

-the Court of Appeal reversed the judgment; the subsequent marriage did not revoke the will

-all that is required is a statement referable to the subsequent marriage; it can be construed with the aid of extrinsic evidence

-the court decided that reading the clauses together showed that the will was expressed in such a manner to have been made in contemplation of the marriage that took place

* Prof. Harvey disagrees with this decision; there was no reference to the wife by name or in any other specific way

-the expression of contemplation was too general

-the decision ignores Re Coleman and the cases are irreconcilable

*the decision was correct in result, but was incorrect in principle

Yes

Pilot v. Gainfort
-the man made a will where he left his estate to his wife

-English law requires only an expression of contemplation

-when the will was made, the testator was not in a position to marry the new woman (his first wife had disappeared 5 years earlier; 7 years was required for a declaration of nullity), but the will was upheld

Re Gray
-the testator was married to two women at the time the will was made and he left his estate to his wife “E”

-in 1960, the other woman died and the testator married E again

-the court found that the subsequent marriage did not revoke the will

Revocation by Later Will
Qustions (p.40)

-all wills should include a revocation clause

-see p.59 for an example

-the word “last” in the identification clause is not enough to revoke former wills (see 

Simpson v. Foxon (p.335); Kusminder v. Yakimschak was a MB case, wrongly decided)

-see p.335, quote from Lemage v. Goodban
-the documents are read together and the inconsistencies in the later document revoke the earlier document

Testamentary Contracts and Promises
-includes:

-contracts to make testamentary provisions for someone

-contracts not to revoke a will (may arise where the testators make joint or mutual wills)

Questions (p.42)

Mutual and joint wills are virtually the same.  Each testator gives the other all of his or her assets to the other, or each testator will give to the other a life estate and they will give the remainder to the same person or persons (usually their children).  A joint will is one document; a mutual will is two documents (more common).

Because the wills are revocable and because joint/mutual wills contain complementary gifts, it can be assumed that they are not revocable.  The courts used to infer that an agreement not to revoke existed.

Re Gillespie (p.364)

-joint will was executed giving a life estate to the survivor

-the wife died and the husband got a life estate

-the husband made a new will later on

-in mutual wills, it is possible that they are drafted without an agreement by the parties; the court may not infer an agreement not to revoke after considering the circumstances surrounding the making of the will

-in joint wills, such an agreement can be implied

* in US and UK law, the law has always been that for an agreement not to revoke to be enforced, it must be expressly made; the court will not infer it from the facts

Re Cleaver

-the court found an express agreement not to revoke

-another issue: did it matter that the two wills were not precise mirror images?  No - as long as they were substantially similar, the court will find a mutual will

-in Canada it doesn’t matter if  joint/mutual wills are not identical

-in the remaining cases listed, the courts have indicated that they won’t infer an agreement not to revoke in mutual wills unless such an agreement is expressly stated

-in taking instructions, you are obliged to raise the issue of agreements not to revoke and draft the will accordingly

-two types of jurisdiction: construction and probate (consolidated in the Court of Queen’s Bench in Manitoba)

-in the probate division, the court does not look at agreements not to revoke

-the new valid will is the only will admissible to probate

-an agreement not to revoke is admissible only in the court of construction

-this is reflected in Re Gillespie (p.364)

-an agreement not to revoke cannot be breached with impunity

-two situations may arise:

1.
The testator who dies first honors the agreement

The testator breaches the agreement, makes a new will and dies first

-two remedies may be used:

Constructive trust

Damages

-when the testator dies honoring the agreement, Re Gillespie illustrates that the court will give a constructive trust remedy.  In this case, the proceedings were initiated by the executor; if he had not done so, the beneficiaries could have done so, even if they were not parties to the contract

-if the testator breaches the agreement during the joint lives of the testators, when the breach comes to the attention of the other testator during their lifetime, Stone v. Hoskins - a remedy of constructive trust is not available

-the decision in Stone lead some to believe that there was no remedy for this situation, whereas the court was simply not asked to consider the possibility of damages

-damages should be available, as they are always available in situations of breach of contract.  Calculation of damages would be difficult while both testators are alive.  The breach does not really occur until after the breaching testator dies and hence, the assessment of damages would be easier to calculate at this point

5) a)
-the breaching will will be admissible to probate

-Y should be able to sue for damages in breach of contract

-if Y had notice before X died, he might attempt to get an injunction or accept the breach and draw a new will himself, or sue X’s estate for damages when X dies

-Y is not free to draw a new ill - a constructive trust might be imposed

-Y might not be free to deal with the assets as they exist at the time of X’s death because of the constructive trust

-see p.366 - the trust locks up the surviving testator’s assets

-bequests by codicil - after acquired assets, purchased with proceeds other than those on hand at death - validity will depend on the terms of the agreement not to revoke (reflected in Re Gillespie)

-freeing from life interest - p.366 - doesn’t matter if the surviving testator disclaims - still bound by the agreement not to revoke

-Sanderson - treatment of the reason why a person cannot disclaim - the rules are not based on unjust enrichment, but on the prevention of fraud

-shouldn’t make a difference, as the rational is for the prevention of fraud, not for unjust enrichment

6) a)
-effect on joint tenancy - can be severed by agreements to transform joint tenancy into tenancy in common

-one way to do so - leaving a life estate to someone

-Laskin - p.367 - wording of the joint will must have been “all my property” - was sufficient to include the jointly held property in the bequest? - both parties dealt with their property in this way, therefore severance could be implied (The court was doubtful that this was enough to include the jointly held land)

Affect of divorce and remarriage

-divorce and remarriage operate as a breach of the agreement not to revoke, even though the revocations are statutorily imposed

-the testator is not relieved of an agreement not to revoke by divorce or remarriage

* agreements not to revoke put too many restriction on the testators; they are not a very good idea and we are obliged to raise the difficulties and ramifications of such agreements with clients before the will is drafted.  Clients should be steered toward agreements to make joint/mutual wills revocable and such a provision should be included in the will.

Can be prepared on our own

-the statement is misleading and inaccurate

-the recent cases are not willing to infer an agreement not to revoke in mutual wills

-joint will - causes the trust to take place whether or not the other party has taken a benefit

note

note

-contains mutual and joint will clauses

-agreement not to revoke also included

Life Insurance
-the beneficiary can be changed by will

-you must be careful about when the life insurance was purchased (see text for details)

Powers of Appointment
-read

-not on exam

ID Clause
-make sure all of the client’s names are included in the will - ie - all names that appear in the client’s title documents

Administration Clause
Questions (p.50)

No

-the Trustee Act does not contain certain powers

-confers powers on executors and administrators

-may want to amend some of those powers in the will

-the first seven powers listed on pages 51-52 should be included in most wills

-conversion and retention of assets clause - only necessary in certain kinds of wills

-read pp.52-3 for an explanation of the powers

These cases created equitable “even hand rules” - see p.54 for sources on the rules to make up for the fact that we didn’t learn any of this from our deficient trusts class

-the rules will apply where life estates are given in the whole estate or the residue, in trust form

-they don’t apply in the case of a life estate for a specific gift

-it is still necessary to include powers in the will even though the Trustee Act has dealt with them

-s.33 of the Act alleviates the rules from the cases which impose a duty to convert wasting and unproductive assets into productive assets

-the section doesn’t supercede these rules - it allows for retention of such assets for such a period as is reasonable in the circumstances

-the equitable duties should be superceded to replace them with powers of conversion, rather than a duty - this can be done expressly in the will

-s.33 doesn’t appear in the legislation of other provinces, therefore such clauses should be included in the will in case the will has to be probated elsewhere

Allhusen v. Whittel
-referred to on p.54

-sets out 3 reasons not to rely on s.32 of the Trustee Act
-the equitable duties should be replaced with express powers

-we are obliged to explain the law to the client - it could be that the sections of the Trustee Act are exactly what they want

Clause 8(a) in sample will, p.59-60

-contains 3 powers:

sale

conversion and retention

unlimited investment

-see p.55 for an explanation of the power of sale; p.53 contains an explanation of the investment power

-the clause is not a good idea

-the cases only apply to certain wills - if the will does not contain a life estate, then you don’t need to include the clause in the will

“just” debts - word “just” shouldn’t be included as it requires the executor to pay moral debts which are legally unenforceable.  If this is the testator’s intention, they should make an express provision for their payment in the will

Testamentary Trusts
-provisions for animals - can contract with the local Humane Society who will look after your pet for a significant sum of money

-you may try to create a conditional gift, but again, there is a problem with enforcement

Form
-wills must be in writing; they cannot be oral

p.65

-must distinguish between formal validity and required proof in respect of mental capacity

-wills/codicils should always be dated when prepared by a lawyer

-not a requirement of formal validity

-QB Rule 74.02(11) – evidence of dating must be provided for the purpose of mental capacity

-p.60 – testimonium clause is at the end of the will [In witness whereof]

-attestation and publication clause [Signed, declared]

-these clauses are not essential for validity

-s.10 of the Wills Act – publication is not required

Execution

Questions (p.70)tc \l1 "ExecutionQuestions (p.70)
1) a)
Courts are tolerant of a diminishment in mental capacity between the time of instruction and the time of execution

-any changes on the face of a printed will must be properly executed

-s.19(2) provides the proper way in which this should be done

-execution of alterations on attested wills (wills that are printed or typed) should be in the margin beside the alteration and at the end of the document

-unexecuted alterations are presumed to be made after the will is executed and they are of no force and effect

2) a)
-don’t need all names/initials

-signature should be in the usual way that the testator signs his or her name

-matter of personal preference

-may make it easier to trace a witness if the validity of the will is put into question

-not usually necessary if you get one of the witnesses to sign an affidavit of execution (see p.78) at the time of the execution, which is now standard practice

3) a)
-s.4 – governs due execution of attested wills and codicils

-signed at the end of the will

-doesn’t have to be under the witnesses’ signatures – see p.60 for a proper example

4) a)
-no

-s.4 – requires the witnesses to be present when the testator signs the will

-also requires both witnesses to sign the will in the presence of the testators (the witnesses may do so at separate times, as long as they are in the presence of the testator)

-What is “presence” in s.4?

-p.338 – Re Chalcraft
-the testatrix was on her death bed while she was signing the will

-only managed part of her signature

-two issues:

Was the partial signature a valid signing?

Was she present?

-presence means mental and physical presence

-the court concluded that the testatrix was mentally present

-p.340 – visibility is the test of presence:  ability to see and knowledge of what is going on

-witnesses don’t actually have to observe what’s going on – so long as they could see what was going on if they were paying attention, that’s enough; actual observance is not required

-s.4(c) – “attest and subscribe”

-if taken literally, would mean ability to attest to content

-practically, a witness need only be able to attest to the signing
8) a)
-professional obligation to review the will with the testator before they sign it

-Re Morris - indicates that the law is that when a lawyer reviews a will with the testator, the testator is deemed to know and approve of the contents of the will and the court presumes that the testator actually drafted the will themselves

-courts are reluctant to correct mistakes unless they are inadvertent clerical errors

-see note 3 under Form

-review the will with an interpreter and the client

-document the review

-prepare an affidavit for the translator saying what they did or in the affidavit (p.78) - amend clause 5 to reflect the use of a translator

-blind person - prepare a copy of the will in braille (might be cost prohibitive)

-might be able to get a computer program to speak the will to the blind testator

-read/explain the will to the testator and reflect that the will was read in clause 5 of the affidavit of execution

-illiterate testators: clause 5 must be modified

-also see QB rule 74.04(4) - will must be read over

9) a)
Yes

74.02(5) - cannot take the affidavit of execution of the other witness

-a colleague would have to take your affidavit (notary public or a commissioner of oaths in Manitoba)

-any of those can be a witness to the execution of the will

-bad idea to use a beneficiary, a spouse of a beneficiary or a proxy to witness - s.12(1) and s.13(1) - disqualifies them from being a beneficiary under the will [curable in Manitoba]

-beneficiaries, proxies or spouses should not be witnesses

-executors and creditors can do so without effect (unless the executor is also a beneficiary)

NEVER have more than one copy of a will or codicil executed

-three reasons:

Clause 6 (affidavit of execution)- implies that you must indicate there is more than one copy of the will executed - the court wants to know and all the copies must be accounted for

More than one executed copy can frustrate the testator’s intentions in the case of revocation; if the testator wishes to destroy a given will, all copies must be destroyed or one might be probated

Forged amendments might occur

-testator can have as many unexecuted copies as they want

-Proxy signing

-Acknowledgment - allowed for in s.4(a)

-a third party can be brought in after the testator and the first witness have signed the will.  The testator must acknowledge that they signed the will to the third party witness before they sign

-the testator only had to acknowledge the signature; they don’t have to tell the witness that it is a will they are signing

-acknowledgment must be in the presence of both witnesses

Probate and Administration
-person authorized to administer: executor or administrator

-also referred to as personal representatives

-wills appoint executors and the executor applies for probate

-if the executor cannot or will not apply for probate and all substitutes are unavailable, someone else must apply for administration with will annexed

-if the person dies intestate, someone must apply to administer

-prioritization related to proximity of marital or blood relationship; creditors are below family members

-p.75 - sets out the lawyer’s responsibilities

Questions (p.79)

1) a)
-required proof - 5 elements - intention, capacity, knowledge and approval, form and execution

-person applying has the onus of proof

-propounder = another term for the person applying for probate

-usually, must tender the will and codicils with an affidavit of execution for each document

-see p. 387 - in addition to tendering documents, the propounder must then prove due execution, reading over and understanding.  The rest will be assumed

-doesn’t seem to be complete - there is nothing in the decision about form and intention

-generally, most of these elements are dealt with in the affidavit of execution

2)
-note

-common form - p.75 - by probate office

-solemn form - p.75 - by trial

-can challenge validity after probate as long as there is still something left in the estate (ie - some estate is left to be administered)

-can be done at any time at all

-if the estate is already distributed and the will is subsequently found to be invalid, then the contesting of the will will only affect what’s left - the court cannot recall that which has already been distributed\

-is the onus different?  No matter when validity is in issue, the onus is always on the propounder of the will

-common form of proof supplies initial satisfaction of the onus

3)
Doctrine of Suspicion

-has to do with solemn form of proof - only occurs when the validity of the will is contested

-validity can be questioned by a judge in common form proceedings

-when validity is questioned, then a solemn form proceeding occurs

-the judge should be very careful to conclude that the will is valid - this is the Doctrine of Suspicion

-misunderstandings:

Vout (p.386)

-elderly man in a care home struck up a relationship with a waitress there and married her and then made a new will

-validity was challenged on the basis of capacity and undue influence

-4 misunderstandings in total:

1.
Whether or not the suspicion imposes a higher standard of proof than the ordinary civil standard

2.
What is the effect on the onus in the case of undue influence?

3.
Does it apply only to mental capacity and knowledge and approval or to the other requirements?

4.
Does it apply only when the beneficiary has been involved in making the will or codicil?

Misunderstanding #1:

Re Hall Estate (p.351)

-standard = balance of probabilities; the Doctrine of Suspicion does not raise the standard of proof

-in Vout: paragraph 24, the evidence must be scrutinized with the gravity of the suspicion (this seems to suggest a different standard of proof in different circumstances, but it is not so!!)

Friesen
-this wrong statement is again made on p.392

Misunderstanding #2:

-affect of onus in respect of undue influence?

-knowledge and approval might not exist because of fraud or undue influence

-the onus of proof does not include disproving fraud and undue influence; the onus to prove such things is on the person alleging them

-some of the judges think the word “free” in #1 on p.386-7 affects the onus of proving fraud and undue influence

-para. 28 - p.388 - “Nevertheless, the principle has become firmly entrenched that fraud and undue influence are to be treated as an affirmative defence to be raised by those attacking the will.  They, therefore, bear the burden of proof.”

-on the authority of National Trust v. Taylor, p.316, the onus of proof for fraud and undue influence is on the person alleging

Parfitt v. Lawless - p.316 - there is a presumption of undue influence in some inter vivos gifts, but this doesn’t exist for testamentary gifts

Geffen v. Goodman (1991) 2 S.C.R. 353

-dealt with inter vivos trust and undue influence

-in the reasons, the judge uses the phrase “gifts and bequests,” which may be seen to suggest that a testator’s bequests are subject to the undue influence presumption.  This is not the case.  He couldn’t have meant that testamentary gifts are subject to the presumption and if he did, this is a mistake.

-the court should always be reminded of the onus of proof

Misunderstanding #3:

-does the doctrine apply to all five requirements or just to mental capacity and knowledge and approval?

-confusion arises from the quote, in re: “free and capable” - this phrase seems to suggest that it only applies to mental capacity and knowledge and approval

-p.387 - para 25 - extends to any “well-grounded suspicion”; unfortunately, the judge keeps going and doesn’t make any reference to due form and execution or even
 intention

-Harvey says it applies to ANY circumstances

Queen’s Bench Rule 74.02(10)

-codification of the Doctrine of Suspicion (not very good - examples given aren’t very common - the most common instances where it would arise are in cases of lack of capacity and undue influence)

Misunderstanding #4:

-p.387 - suggests that the doctrine only applies in the situation outlined

-the doctrine applies to ANY situation of suspicion

5)
-propounder who fails to prove a will

-if capacity is in question, you have to draw the will and make a memo about capacity

-it might be argued that this makes the propounder vulnerable for costs, but it isn’t really 

so because the propounder has the choice, based on your memo, whether or not to admit the will to probate

Intention
Re Mitchell
-Mr. Mitchell wrote a suicide note to Ms. Putt

-he had a cousin, Ms. Mackay and he was informally adopted by her mother

-issue: the testator wrote testamentary instructions on the back of the note and the court was asked to determine if the reverse of the note was admissible to probate as his will

-the Attorney General disputed on the basis of lack of intention and lack of capacity

-the Attorney General had an interest in contesting this because if the writing wasn’t admitted to probate, the deceased would have died intestate and his estate would escheat to the Crown; he had no heirs at law because he was born illegitimate and at this time, in a situation of intestacy, his estate could only have gone to his mother, who was already dead (not the case anymore)

-lack of capacity was pleaded because at the time, society had a suspicion that anyone who committed suicide lacked mental capacity

-the court admitted the letter to probate

Re Williams
-another letter case

-the letter was found not to express testamentary intent in the circumstances of the case

Question (p.80)

-not admissible

-wording is deliberative, not fixed and final

-cases concerning instructions: see p.80

-prima facie, letters of instruction are viewed as deliberative

-they are potentially admissible, but they must be clearly fixed and final

-also, there is a problem with due execution

-they are not duly executed unless they are in the testator’s handwriting

-nowadays, it is common to word process things, especially instructions to lawyers.  If the testator wants the instructions to be fixed and final enough for probate, they should be signed by the testator and two witnesses

Capacity
Questions (p.80)

1)
Note

2)
-proof of mental capacity is provided in clause 2 of the affidavit of execution (p.78)

-if there is no affidavit of execution and the witnesses are unwilling to swear to the testator’s mental capacity, if one of the witnesses can at least swear clause 5 of the affidavit of execution, the presumption from paragraph 25 on p.387 (“well-grounded suspicion, Vout v. Hay) is satisfied

-if the witnesses are not available: there is a presumption noted in “The Machinery of Succession” by G. Miller: if you can prove mental capacity as to some time prior to execution, it is presumed to continue until the date of execution; this presumption is still open to being rebutted by anyone

-you can also ask the court to reflect on the rationality of the will as indicative of the mental capacity of the testator; caution here: even some mentally capable testators can make wacky wills!

3)
-lay people are accepted as good witnesses as to mental capacity; you don’t need to go to the lengths of bringing in a physician or a nurse

Knowledge and Approval
-undue influence is the concern here

Questions (p.82)

1)
-what’s bad is undue influence; due influence is acceptable

National Trust v. Taylor
-p.315 (middle) to p.316 (middle) deals with the distinction between due and undue influence

-gives examples:

“...it is not because a person has an unbounded influence that therefore when exercised, even though it be very bad indeed, it is undue influence in the legal sense of the word...”

“...mere solicitation or importunity not carried to the extent of depriving the testator of power of free volition will not constitute undue influence...”

“Persuasion appeals to the affection or ties of kindred, to a settlement for past service, or pity for future destitution, or the like - these are all legitimate and may be fairly pressed on a testator.”

-also - influence by a parent or guardian over a child, by a husband over a wife, by an attorney over a client: acceptable as long as it stops short of coercion, the testator fully understands what he is doing and is a free agent

2)
p.314

-bottom paragraph to middle of p.315

-when is the boundary crossed?

-not necessary to establish that actual violence has been used or threatened

-coercion or fraud goes too far

-moral command asserted and yielded to for the sake of peace and quiet or of escaping from distress of mind or social discomfort

-coercion is the key; doesn’t have to go as far as violence

3)
yes

-undue influence is a subjective test

-the condition of the testator is relevant

4)
-two validity issues: mental capacity (with reference to the medical condition) and lack of knowledge and approval (as a result of undue influence)

-involves two of the five requirements (intention, due execution and due form aren’t affected)

-mental capacity

-define - Banks v. Goodfellow - three elements

-lucid interval concept is not relevant

-onus of proof - s.22 of The Surrogate Practice Act - on brother and sister

-presumption in Vout v. Hay
-standard - include reference to the Doctrine of Suspicion - cautions judge to be careful but does not increase the standard of proof

-undue influence

-requirement of approval

-what is it?  Reference to National Trust v. Taylor
-reference mental state as it relates to the illness

-onus of proof is on niece

-standard - civil standard - balance of probabilities

5)
-undue influence usually arises with the making of the will

-Betts v. Doughty - prevented the testator from accessing the will to make changes (wheelchair bound, couldn’t write)

-court imposed a resulting trust

Mistake
Questions (p.83)

1)
No.  Un-executed document not admissible for lack of execution.

2)
-cause is authority for admission of a mistakenly executed document

-fairly fact specific [husband and wife mistakenly executed each other’s wills (mutual wills)]

-wills were complete mirror images

3)
Wills were not mirror images - different gifts over

a)
-is admissible by Re Thorleifson - no difference in the outcome if the husband dies first; gift over doesn’t come into play yet

b)
-wife dies next

-isn’t covered by Re Thorleifson
-no precedent for deletion and substitution of the gift over

-probably not admissible to probate

-most they could do is delete the gift over, but it would have the same effect as intestacy

-maybe the court would admit it because the gifts over are going to similar organizations

-the heirs of W might argue against it because intestacy would result

No.

-completely different schemes of disposition

-bad practice to draw up more than one will

-s.3 - Wills Act - requires writing for a valid will

-see added words in notes - “Except in a situation of mistaken inducement, infra Question 5, the answer is no.”

-authority for answer: Re Morrell
Gifford v. Dyer
-old American case from Rhode Island

-not very persuasive

-facts were similar to question 5, except the testator didn’t mention her son in the will - she thought he was dead

-the court said that if she had mentioned her mistaken belief and said what she would have done but for that mistake, by the “dependent relative revocation” doctrine, the court may have done something different

-has to do with revocation on mistaken belief; if the court believes that the will was wholly made on a mistaken belief, they might disregard the revocation

Re Wright, [1937] 3 W.W.R. 452 (SK Surr. Ct.)

-the testator immigrated from England, leaving behind a wife and 2 children

-he wrote a will on his death bed after having several years of non-contact with his family

-he gave everything to a friend “as I have no living relations”

-the court cured the mistake, deleting the gift to the friend named as beneficiary

-generally, the courts will not do anything, but may do something in particular situations

-per stirpes - goes to the named person or to their issue if they predecease the testator

-per capita - by head

-two laws govern mistaken wording:

Law of mistake - applies at probate

Law of construction - applies to what is admitted to probate

-the courts will not give relief when:

-the wording is wording of which the testator has actual knowledge

-actual knowledge comes from reading over the will prior to execution

-also comes from having the will read to the testator or explained to the testator

-the wording is wording of which the testator has constructive knowledge

-comes when the wording used by the drafter was used intentionally, consciously, advertently, or purposefully - they are interpreted as if the testator drafted them him or herself

* Look at Morris - defines actual and constructive knowledge

-probate court will only deal with inadvertent mistakes in wording

Re Morris (p.342)tc \l1 "Re Morris (p.342)
-clause 3 – gave the employee the contents of her bedroom less the curtains and rug

-clause 7(iv) – gave the same employee £2,000 and two years wages

-clause 7 also contained 19 other legacies

-also had a codicil where the testatrix wanted to change the legacy to the employee to £300 and three weeks wages

-the lawyer drafted the codicil and sent it to the testatrix; it completely screwed up her intention (see p.343)

-the testatrix did read over the codicil and signed it without regard to the errors

-actual knowledge

-comes from reading over or an explanation of the will

-does any reading over constitute actual knowledge?

-the court says at p.344 that actual knowledge requires more than mere, literal, physical fact of reading

-the testatrix didn’t read the codicil in conjunction with the will

-Guardhouse v. Blackburn (p.344)

-any reading over or execution was considered conclusive evidence

-the law has since softened

-Fulton v. Andrew
-not a rule of law that reading over of any kind will constitute actual knowledge

-Gregson – presumption of law

-Crerar – reading over must be given weight, but it is not conclusive

-constructive knowledge

-p.346 – Mortimer’s Probate Practice
-words purposefully used to draft the will will be used as the words of the testatrix

-if words are used by the draftsman are used inadvertently, the testator will not be bound

-the court characterized the error as clerical and tries to correct the mistake

-the court can only delete words; they cannot add words to correct a mistake

-the court could have wiped out the clause in the codicil entirely or they could have deleted part of it

-the court deleted “7” from the clause, which had the effect of leaving the 19 other legacies intact in the will

-the employee would end up benefitting more under the will – she was entitled to the entire contents of the bedroom, the legacy in clause 7(iv) and the legacy in the codicil

-the court of construction could presumably construe the second legacy as deleting the first one

Note

Remedy for mistaken wording

-neither the probate or the construction court have remedial jurisdiction of rectification that the courts have in cases of contract; it is an equitable remedy whereby the court can order a change in the wording of the contract to rectify the mistake

-the court cannot add words mistakenly omitted, they can only delete words

-construction follows probate

-the court of construction can order that the wording of the will be read as if the words were added or changed, even if they don’t have the jurisdiction to rectify

-the courts may write reasons with an order to change wording, but they can’t do this and such decisions should be read as implying a reading in of certain wording, not a changing of wording

-UK courts have a limited power of rectification

-Harvey has recommended that a power of rectification to the Law Reform Commission [broad power, not limited like the UK law]

13)
-if it was an inadvertent drafting error by the lawyer, the court can correct the mistake by deleting “nephews and”

–if it was an inadvertent drafting error by the lawyer, the court can’t do anything to correct the mistake

-could possibly be construed to correct the mistake with proper evidence

Misunderstanding of instructions by the lawyer

-answer is effectively found in note 10 – it’s not clear if the correction can be made

16)
Review exercise
Form and Execution
-three kinds of wills:

Attested

Holograph

Privileged

-three groups can make privileged wills under s.5(1) of the Wills Act
Members of the armed forces on active service

Member of a naval, land or air force on active service

Mariner or seaman while at sea

-any form of writing will do for privileged wills

-need only to be signed by the testator (no witnesses necessary)

-originated from England, which has no provision for holograph wills; privileged wills are the only wills that do not need to be witnessed there

-makes no sense in Canadian law where holograph wills are accepted

-holograph wills

-in the case of stationer’s will forms, preprinted with blanks to fill in - some have express directions for witnessing, some don’t

-people generally sign them without witnesses and think that they are holograph wills

-if such a will is completed in the testator’s handwriting and signed only by the testator, it will likely be inadmissible to probate; it must be wholly in the testator’s handwriting to be considered a holograph will

Re Philip (p.347)

-wrote a wholly self-sufficient will in a blank on a printed will form

-the court accepted this as a holograph will

-generally, the court won’t be able to delete the printing around the handwriting to come up with a holograph will

-printed will forms generally aren’t a problem in Manitoba because of s.23 of the Wills Act
Questions (p.87)

1) a)
‘writing’

-defined as including printing in s.22(1) of The Interpretation Act of Manitoba

c)
delete ‘the making of which... in Manitoba)’ from the question

-UK allows oral wills for soldiers and sailors

-Manitoba will recognize oral wills made in other places where they can be validly made

-Manitobans making oral wills in Manitoba - will won’t be vaild

-if the Manitoban makes an oral will while on vacation in a place that accepts oral wills as valid, then the oral will will be valid in Manitoba

videotape will might include the testator reading her will

-the videotape will not be admissible to probate if it doesn’t contain an image of the will

-if an image of the will is included, the tape should be admissible to probate

-you would have to explain away the missing hard copy as lost

-wills on disk or on computer are not admissible because they are not in writing

Rioux (QB)

-court used their version of our s.23 to admit an electronically stored will to probate

-Kasirer - comments that this decision probably wouldn’t have been made in Manitoba

-it’s a stretch to admit such a will on this basis

-computer wills are going to have to be dealt with by the legislature

2) a)
-s.6 - current wording - p.85 - ‘wholly in the person’s own handwriting’

-formerly said just ‘writing’

-under the old section, a typewritten will, typed by the testator qualified as a valid will (see 

Re Nesbitt)

-overruled by Re Bell after the change to the section was made

-narrowed intentionally to protect the testator

5) a)
-see Re Chalcraft - anything that the testator does to sign the will will be a valid signing, if that is what the testator intended

-stamps, marks, typing, etc. are accepted

-proof might become an issue

6) a)
“at its end”

-can be a spacial or physical placement (physically at the end of the will)

-can also be temporal (ie - after the will was drafted)

-becomes a problem when the will isn’t physically signed at the end

-s.7(1) and (2) - provide what constitutes “at its end” - helps in interpreting some misplaced signatures

Re Tachibana
-the testator wrote out his name in the identification clause and didn’t sign the will at the end

-there was a question as to why this was done; was his name written at the beginning to identify the will or was it done to sign the will?  Was it done for both reasons?

-what about writing one’s name on an envelope containing the will?

-Feeny - the trend is to interpret the provisions dealing with the placement of the signatures most liberally

-s.23 saves a lot of wills

-writing underneath the signature is not admissible to probate

-former s.6 - didn’t contain the words ‘at its end’

-Re Tachibana was decided before the change

-the court of appeal decided that s.7 didn’t apply to holograph wills and the will was admitted to probate

Re Williams - admitted a post script after a signature

Re Potter - admitted writing after a signature to probate (s.7 didn’t apply)

-now, because the phrase ‘at its end’ is found in s.6, Re Williams and Re Potter wouldn’t be decided in the same way today

 admissible to probate in its entirety

8) a)
-does the change apply retroactively

-statutory interpretation presumption: changes aren’t retroactive unless they are procedural

-should still be the governing case law for pre-1983 wills

No - superceded by legislation

-would have to argue s.23

Re Tachibana
-will was not signed at its end

-1983 - “at its end” was added to section 6; now all wills must be signed at their end

-now, the Re Tachibana will would not be admissible to probate

8 c)
-must look at the legislation of the place where the will is being admitted to probate

-if it is being admitted in a Canadian jurisdiction without “at its end” in its legislation, Re Tachibana could be argued

-if the legislation is the same as in Manitoba, other issues arise -ie - is the envelope part of the will?

-some English cases have dealt with this

-what was the testator’s purpose in signing the envelope?

-if the envelope wasn’t meant to be part of the will, the will probably isn’t admissible to probate

9)
-joint will in handwriting

-must first determine in whose handwriting the will is written

-if the handwriting doesn’t belong to either testator, then the will isn’t admissible

-if the handwriting belongs to one of the testators, then the will is admissible to probate for that testator only; the other testator runs into difficulty because two witnesses are need for his or her signature

10)
-presumption of regularity - see p.352

-applies in various contexts

-in the probate of wills, it deals with situations where there is an issue as to due execution

-two instances arise:

-a will exists, apparently duly executed, but there is no affidavit of execution and neither witness is available to testify (either because they are dead or cannot be tracked down); here, the courts can use the presumption of due execution to admit the will to probate

-a will is known to exist but is not found at the time of the testator’s death; there is a presumption that the testator destroyed the will for the sake of revoking it.  If the court is persuaded that it has become lost, the will still has to be validly proved.  The presumption of regularity can serve to prove the due execution of the will

-the presumption assits the propounder of the will in proving due execution

-the presumption is not applicable where:

-there is credible evidnece of a lack of due execution

-there is credible evidence of due execution

Morris v. Morris
-lawyer (witness) and the other witness disagreed on the validity of the execution of the will

-the court couldn’t decide between their evidence, as they were both credible

-the court refused to admit the will to probate; the propounder did not satisfy the onus of proof 
and where this occurs, the presumption of regularity cannot come into play

-in the cases of Kirpalani and Simkin, the court said that the presumption can only apply where there is an attestation clause in the will; Prof. Harvey doesn’t think that this is correct

11)
Note

12)
Note

Imperfect Execution
-s.23

-comprises of a judicial dispensation of the requirements of due execution

-the courts can dispense with the rigid requirements of ss. 4 & 6 of The Wills Act
-there are four variations of the dispensation power (listed on p.92)

-the Manitoba section has evolved since its initial enactment; originally, it was headed “Substantial Compliance”

-Re Pouliot - s.23 was not a substantial compliance section
-Re Langseth - s.23 comprised of a minimal compliance dispensation power

-the Law Reform Commission indended that the section give a general dispensation power

-“any or” was added in to make this clear

-heading was changed to “Dispensation Power”

George v. Daily (see p.372 for a summary and comment by Prof. Harvey)

-the testator met with his executor to discuss changes to be made in his will

-the chages were made on the will and were not executed

-the changes and instructions were sent to the lawyer by the executor

-the lawyer didn’t draft the changes after meeting with the testator because he wanted him to get a certificate of mental capacity

-the will was never drafted and the testator died

-the trial judge admitted the will to probate, including the changes, on the force of s.23

-the court of appeal reversed the decision and would not admit the will to probate

-the court of appeal agreed with the trial judge on the point that Re Langseth no longer reflects the revised s.23 except on the point of the standard of proof

-they comment that s.23 deals only with lack of due execution; the other requirements still have to be dealt with

-in this case, the court wasn’t convinced that the testator knew and approved of the instructions that the executor sent to the lawyer, even though the testator reviewed the instructions with the lawyer at a later date

-this decision seems unduly harsh

-the lawyer for the propounder should have put forth the will with the handwritten changes for admission to probate

Note 4 - lists situations that s.23 can address

-note that for printed form wills, s.23 acts to overlook the requirements of witnesses, not the lack of a will wholly in the handwriting of the testator

-s.23 cannot overcome mistake because the section doesn’t deal with a lack of knowledge and approval, only due execution
Effect of Witnessing
-violations of ss.12(1) and 13(1) can be cured by ss.12(3) and 13(2) respectively; these sections work to validate otherwise invalid gifts

-where these sections don’t exist, the case law might be helpful

-case law also informs when you have to avail of the proceedings available by ss.12(3) and 13(2)

Questions (p.97)

-would have to proceed under s.12(3) to validate the otherwise invalid gift

2) a)
-Z is not disqualified

-when Z acted as a witness, Z was not yet a beneficiary under the will

-no case precedent gives an answer

-Z would argue they aren’t affected by s.12(1) - at the time the will was signed, Z was not a beneficiary under the will and only became a beneficiary when Z was still the testator’s secretary at the time of the testator’s death

3) a)
-a gift in trust is not a beneficial gift; the gifts aren’t affected by s.12(1)

-no, s.12(1) doesn’t affect the trust gift because Y doesn’t receive the gift from the will, Y receives the gift as a beneficiary under the inter vivos trust

4) a)
-through republication, Y’s witnessing the codicil is tantamount to witnessing the will

-Gurney - witnessing the codicil from which the witness takes no benefit doesn’t affect the benefit under the will

-Y - argued that the residuary beneficiary is benefitting from the codicil (increases the benefit under the will)

-Gurney - witnessing doesn’t affect it because there is no direct benefit under the codicil

Gaskin v. Rogers
-will made a conditional gift to B who didn’t witness the will, but witnessed a codicil which removed the condition

-this was fatal under legislation like s.12(1) - a direct benefit was conferred to the witness under the will

-not witnessing the codicil cured by the beneficiary’s witnessing the will

-may be inconsistent with Gurney
-Z didn’t need witnesses for the holograph will

-s.12(2) applies -witnessing is of no consequence because it was not required

-codifies Re Bravda and Re Eames
-can still put in a claim for services rendered

-usually, wills don’t provide for compensation to the executors; this is taken care of by 

The Trustee Act
-some wills will provide for specified compensation and it is always subject to judicial approval

-provision for compensation is invalid if the executor witnesses the will

-can a cohabitee who is a beneficiary be affected by s.12(1)?

-is the gift invalid?  Is this person a spouse?

-’spouse’ isn’t defined in the Wills Act
-the Dependent’s Relief Act expressly provides for cohabitees

-the court might construe s.12(1) as including only formally married spouses because cohabitees are not expressly included in this legislation while they are expressly included in other legislation

Republication
-notes reiterate when republication operates

-answers to questions should be obvious - good for review

-note: 1) c) - presumption of satisfaction kicks in; it is of no consequence at all if the will contains a direction to pay debts

Incorporation by Reference
-requirements are reiterated

Questions (p.98)

-first requirement - document must be in existence at the date of execution of the will; if it is not, it is not part of the will

-holograph codicil republishes the will and the document is incorporated because it properly exists at the date of the will

-reference in the will has to be in the present tense; seems to be clearly in the present tense here

Allen v. Madock
-incorporation of invalid will into a valid codicil

-the document must be sufficiently identified by the incorporating clause (third requirement)

-would have been more clear if a dated will was mentioned

-the court still found that there had been sufficient identification

-arguably, the document ends up being not wholly in the handwriting of the testator

-Re Robinson - refused incorporation of a non-holographic document in to a holograph will

-Re Chamberlain - allowed incorporation of a non-holographic document

-this approach is preferable because it gives better effect to the testator’s intention

Revocation
-subsequent divorce is dealt with in s.18

-doesn’t revoke the entire will, only the devises, bequests or appointments relating to the divorced spouse

-unfortunate wording - presumes predeceasing and revocation; revocation causes some problems

Questions (p.99)

-gift to spouse with gift over in the event of predeceasing

-what is revoked?  The whole gift or the gift to the spouse in the event of divorce?

-is the gift over affected?

-it is uncertain

-yes - divorce does not affect the gift

-s.18(2)(a) affects only beneficial interests in land

-the wife is not getting a beneficial interest; her life is merely used as the measuring life

-part 2 - no difference; gift by description (not affected by s.18(2))

-a, b and c - secret trust gifts all valid by the common law of secret trusts and unaffected by divorce

-the husband gets the benefit of the gift from the inter vivos trust, not from the will; s.18(2) deals only with gifts in a will

-the trust gift is only effective if the trust document is incorporated into the will

-if incorporated, it becomes a testamentary trust under the will and is thus affected by s.18(2)

-secret trust gifts aren’t affected by s.18(2) if they are valid by the common law of secret trusts; they are affected only if they must be incorporated into the will

-spouse will have been appointed trustee in the inter vivos trust document

-valid by the common law and not affected by s.18(2)

-if incorporation is required, s.18(2) will act to affect the gift

No.  s.18(2)(b) acts and the appointment is revoked by divorce

-if the H dies intestate, his heirs are W and H’s two children (children become heirs because they are not W’s children)

-will leaves estate to W.

-in the U.S., when a divorced couple remarries, the status quo is restored and the marriage would act to reinstate the will

-H. would die intestate in Canada; the divorce revokes the will

-probably not within s.18(2)

-must be a devise or bequest of a beneficial interest in property; life insurance might not fit here

-not dealt with in The Insurance Act either

-valid to change life insurance beneficiaries by will

-pensions don’t seem affected either

-divorce judgment not effective for 30 days after it is entered

-spouses are married until its effective date

-W. succeeds to H’s estate

s.18(3) doesn’t really serve a purpose...

· Later Will

Questions (p.101)

-no revocation clause - Simpson v. Foxon - opening clause doesn’t revoke the earlier will

-second will only revokes the first will to the extent that they are inconsistent

-s.16(b) doesn’t require the later will to be probated

-earlier will remains revoked once a subsequent will with a revocation clause is made, even if it ceases to exist

-Y cannot claim X’s estate

-disqualified by subsequent marriage to Z (revokes the first will)

-gift in first will is revoked by divorce

-subsequent will revokes earlier will

-Z is entitled; the second will was properly made in contemplation of marriage, even if X wasn’t in a position to marry Z when the will was made

-won’t arise often

-if impossible to discern the chronological order, it is appropriate to admit all of the documents to probate and let the court of construction to interpret them as to their ambiguities

-did the revocation clause revoke the earlier will?

-issue - law of mistake - can the court delete the revocation clause on the basis that the testator did not have notice of it?

-admitted to probate without the revocation clause in Re Snow
· Later Writing

Questions (p.101)

-examples don’t effectively revoke the document or provision because they lack testamentary execution

-might be cured by s.23 in Manitoba

-if executed in the margins, it is acceptable - Bishop Estate
-does revocation of the face of the will republish the will?  Professor Harvey doesn’t know...  It probably does

-The Wills Act only deals with due form, due execution and age capacity

-doesn’t deal with mental capacity, knowledge and approval

-requirements must not be read out of s.16(c) too harshly; one must still be mentally competent even if it is not required by this section of The Wills Act
· Burning, Tearing or Otherwise Destroying

-need an act of destruction AND intention to destroy

Questions (p.102)

No - revocatory intention is missing

No - act of destruction (s.16(d)) or writing (s.16(c)) missing

3) a)
-the court held that the will was not revoked because there was no act of destruction

-missing presence of the testator

-might have been an implicit direction by the testator

-revocation is not effective here

4)
-symbolic destruction won’t do: Re Cheese
-symbolic destruction is okay by Re Perkes as long as what is done is enough to show an intention to destroy

-Re Morrison - doesn’t require tearing up to the point where it cannot be put back together

5)
-not really, pursuant to s.16(2)

-pre 1837 - obliteration was contained in the Act, but it was dropped in post-1837 legislation

-effective if it comes within “otherwise destroying”; the state of the law isn’t clear and generally, obliteration isn’t enough to destroy a will

6)
-either executed copy constitutes the will

-destroying either copy is an effective revocation

-intention to destroy might be frustrated if there isn’t any evidence as to what happened to the other copy; the court may assume that the other copy was simply lost

7) a)
-no.  The codicil may be able to stand by itself

-animo revocandi = intent to revoke

c)
-as soon as a codicil is validly in existence, the will is republished.  Even if the codicil is destroyed, the effectiveness of the republication doesn’t count on the codicil being admitted to probate.

8)
-issues:

· destruction of will by lawyer

-not valid because it was not done in the presence of the testator; the testator gave valid instructions, but was not present in accordance with s.16(d)

· does the letter revoke the will?

-arguably - s.16©) - a later writing declaring to revoke; requires the writing to be made in accordance with the act

-if the letter was made in the handwriting of the testator, execution should not be a problem

-if the letter was made electronically, it would arguably require proper witnessing or a s.23 process

· is the letter an effective will?

-testamentary intention might be at issue - words used are not fixed, final and deliberate

Alteration by interlineation
-s.19

-alterations can be done by:

-making a codicil

-making an interlineation in the will

-“in” appears in both subsections

-s.19 deals only with alterations by interlineation in the will and does not effect codicils

-interlineation is a change by writing in the body of the will; a codicil is a change by writing somewhere other than in the body of the will, including changes made in the margins, on the back of a page or in a whole new document (Re McLeod)

-the form of the document governs the required interlineation

-in a will that requires witnesses, interlineations must be witnessed in the same way

-Professor Harvey thinks that it is kind of silly - interlineations are usually made in the handwriting of the testator and should only require handwriting and initialling by the testator, as in a holograph will

Questions (p.104)

3) a)
No.  Not a problem in Manitoba, as s.23 will operate

b)
-no need to use the same witnesses as those who signed the original will to sign interlineations

c)
-could be that Y fraudulently altered X’s will

-because the will is holographic, no witnesses are needed, even if the interlineation is made by someone other than the testator

-the interlineation is valid

-now, arguably, the will itself lacks due execution because it is not wholly in the handwriting of the testator
d)
Note

4)
Yes.  S.19 only deals with interlineation, not codicils

5) a)
-changes are presumed to have occurred after execution and are not valid parts of the will

-codified in Manitoba by Queen’s Bench Rule 74.02(9), which actually goes further than the common law by providing for perfection by republication or by the signing of a codicil

-the presumption set out in the rule is refutable by evidence indicating that the unexecuted interlineation was made before the will was executed

-can be done by evidence of the witnesses

-done by the drafter’s evidence

-will may not make sense without the interlineations (can be a persuasive argument, Re Gillis is an example of this)

-pre-execution declaration by the testator might be relevant evidence to rebut the presumption

b)
-ineffective attempt at interlineation is effective to revoke what is there if it is no longer apparent.  What does this mean?  Is it just that you can’t see it?  Can special technology be used to see it?

-the cases indicated that “no longer apparent” means that the words are no longer apparent to the naked eye, or at most, with the aid of a magnifying glass.  What is there must be obvious to the person trying to read it.

6)
-two laws of revocation by obliteration exist

-s.16(d) - obliteration must destroy to be effective

-s.19(1) - gives effect to obliteration if it renders what was there unapparent
-effectiveness depends on whatever section is applicable

-s.16(c) – later writing

-intent to revoke

-in the testator’s handwriting and initialed

-effective

-s.19(2) – has to be signed by the testator and two witnesses

-Professor Harvey doesn’t see how s.19 applies; there has been a discreet act of revocation; the testator doesn’t change the will by altering it, he only takes away a gift

8)
Yes.

Conditional and Mistaken Revocationstc \l1 "Conditional and Mistaken Revocations
Questions 1 – 3 are answered in the introductory notes

-doctrine of dependant relative revocation

-described in Re Bolton by a quote from Williams on Wills

-has to do with (1) a situation where the court wants to infer a conditional revocation and (2) situations where the court wants to overcome a mistaken revocation.  In both cases, the courts can use the doctrine to infer a conditional revocation

Re Boltontc \l2 "Re Bolton
-the testator threw his will into a wood stove for the purpose of destroying it to revoke it

-at the time, he said he intended to make a new will.  He never did so and he died intestate

-the court had to decide whether they should infer that he only intended to revoke will by destroying it on the condition that he make a new will

-they were asked to use the doctrine of dependant relative revocation to supercede the testator’s revocation of the original will

-the court was not persuaded to apply the doctrine

-the doctrine also applies to mistake revocation, which did not arise in Re Bolton
Questions (p.107)

4)
Example 1:

Powell v. Powell (p.355)

-the testator made his will, leaving his estate to his grandson

-he later made a second will where he left his estate to his nephew

-he then revoked the second will, thinking that his first will would be revived, which was not the case; the testator was mistaken about the law

-the court applied the doctrine to render ineffective the revocation of the second will

Example 2:

-the testator destroys her will thinking that a new, different will made using a printed form was validly made

-the fist will was revoked by destruction

-the court could save the revocation of the first will by applying the doctrine

Example 3:

-the testator might destroy a will while being mistaken about the law of intestate succession

-ie – the testator made a will with a 60/40 split of the estate between her husband and children; she then destroys the will thinking that the Intestate Succession Act would divide her estate between her husband and children.  This is not the case.  The Act would provide that the estate would succeed to her husband only.

-the court could supercede the revocation of the will if her mistaken belief could be proven

Example 4:

Re McKay (p.356)

-the testator, by codicil, revoked some specific gifts in the will because she believed that the beneficiaries were dead; this was a mistaken belief

-the court applied the doctrine to overcome the mistake of fact

5)
Yes

Revocation by Subsequent Testamentary Documenttc \l3 "Revocation by Subsequent Testamentary Document
-s.16(b), s.16(c)

-Re McKay (p.356)

Revocation by Subsequent Physical Act
-s.16(d)

-Powell (p.355)

-s.19(1) [obliteration]

-Re Itter (p.355), Re Horsford (p.358)

-if mistaken revocation occurs by subsequent testamentary document, Re McKay is illustrative

-judge refers to Re Churchill
-in order for the court to apply the doctrine, there must be words in the revoking document evidencing the mistake

-the words in the codicil ‘because they predeceased me’ evidenced the testator’s mistake

-where there is revocation by physical act, there are no words

-the court must consider extrinsic evidence of mistake

-extrinsic evidence is not considered when there is revocation by subsequent document
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