Torts
I. Introduction
Tort: civil wrong

-the tort system is contrasted with the criminal law system

-the function of the criminal law is to punish those who have committed offences under the Criminal Code, whereas in tort law, the focus is on the victim and the damage they have received as a consequence of either criminal or non-criminal activity

-the administration of the criminal law system is a community responsibility, whereas tort action is brought by the victim at their own expense

-the burden of proof in the criminal law is that guilt must be proven beyond a reasonable doubt, whereas the burden of proof in tort law is on the balance of probabilities

-functions of the tort system:

-compensation, punishment, deterrence, accountability, corrective justice, appeasement, vengeance and education

-the main reason for turning to the tort system is for financial compensation for losses suffered

-because of the focus on compensation, it is important to go after a defendant who has the ability to pay

-employers can be vicariously liable for the wrongs committed by their employees

-conduct of the defendant and the plaintiff’s losses are considered in evaluating a tort case

-the defendant’s conduct can fall into three categories:

1) intentional

-defendant desires the consequences

2) negligent

-the defendant creates a reasonably foreseeable and substantial risk

3) accidental

-the defendant neither desires the consequences nor creates a foreseeable and substantial risk of its consequences

II.  Negligence Liability
A. The Elements of the Negligence Action
-negligence is a tort in which the defendants do not intend to have any bad outcome from their actions or inactions (inadvertent, careless behaviour)

-there are three elements to negligence:

1) The negligent act

2) Causation

3) Damage

-defendants are not responsible for everything - the plaintiff has a certain duty to protect themselves

-there are also certain control devices to limit liability:

-duty of care - the defendant must owe the plaintiff a duty of care

-remoteness of damage - the defendant will not be held responsible for manifestations of his action that are too far removed

-once the plaintiff has made their case, the defendant can bring about any defences:

-contributory negligence: the plaintiff contributed to his or her damage in some way

-voluntary assumption of risk: the plaintiff consented to the defendant’s negligence

-illegality: like for future earnings from illegal activity

-inevitable accident: the defendant may claim that the loss was not his fault, contrary to evidence
1. Breach of the Standard of Care (The Negligent Act)
Vaughan v. Menlove
-the defendant built a haystack on his property, adjacent to the plaintiff’s property

-the hay was stacked when still moist, causing fermentation and an eventual fire that damaged the plaintiff’s property

-the plaintiff cites the improper stacking of the hay as the negligent act

-the defendant, when approached about his improper stack said that he would take the chance, as he had insurance

-two arguments:

-the land belongs to the defendant, therefore he can do what he wants with it

-true, but only so long as he doesn’t interfere with the rights of others to enjoy their land

-the defendant did not know any better, stacking the hay to the best of his own ability (subjective standard)

-the standard is not what the plaintiff would do, but what the reasonable person would do (objective standard)

-to decide the standard, the court looks objectively at what a reasonable person would have done in similar circumstances

-the reasonable person is a mythical character, who is neither a genius nor an idiot, who does not take risks and who is not overly cautious.  This person is prudent, thinks about their own safety, as well as the safety of others and they are not careless or thoughtless.

-there is a lesser standard for people such as children and a higher standard for professionals

-when information is available, the reasonable person ought to know of its existence

Moule v. New Brunswick Electric Power Co.
-involved an infant plaintiff who was electrocuted by the defendant’s hydro wires while climbing a tree

-the way in which the plaintiff was injured involved a long, complex chain of events and his injury was considered by the Supreme Court to be accidental

-there was no way that the collection of events that lead to the plaintiff’s injury could have been foreseen by anyone putting up power lines

-as reasonable people, the defendants only had to look at foreseeability of harm

Amos v. New Brunswick Electric Power Co.
-involved an infant plaintiff who was electrocuted by the defendant’s hydro wires while climbing a tree

-the plaintiff was injured by a power line in the tree that he was climbing in a residential area

-the defendants ought to have known the dangers that the tree under the power lines in that area could cause

-they had to foresee the possibility of children climbing trees, as trees are an allurement to children

-it is reasonable to foresee the possibility of children climbing trees

Bolton v. Stone
-the plaintiff was struck by a cricket ball while standing on a roadway outside of her home

-she sued in negligence and in nuisance

-quite a bit of fact finding was done in this case, concerning the number of balls that are usually hit to the roadway in the season, how often the road was used and what the likelihood that someone would get hit was 

-it was found that very few balls actually were hit to the roadway, which was not used often and that it was very unlikely for anyone to be hit by an errant cricket ball because of these factors

-the court had to consider what a reasonable person might do in the circumstances and they find that a reasonable person can leave something alone when a substantial risk is not found, as even the most careful person cannot avoid creating at least some risk

-reasonable people, it was found, avoid creating material and substantial risks of foreseeable harm

-probability and gravity of harm are taken into account when deciding if a risk is substantial

-the amount of risk that a reasonable person would undertake is also taken into account

-on one side, we look at the likelihood and gravity of the harm and on the other, we consider the cost of preventative measures

-cost speaks not only to monetary concerns, but to traditions, quality of life, social utility, etc.

Miller v. Jackson
-”cost”/social utility weighs heavily on Denning’s mind

-another cricket case where cricket balls were landing in people’s yards, to the point that no one could safely venture into their yard while cricket was being played

-Denning, in dissent, would not find liability in either negligence or nuisance

-his reasoning was that the plaintiffs chose to build their houses where they did

-courts did not buy this argument, as you must use your property in a way that will not affect other’s enjoyment of their property

-coming to the nuisance cannot be used as a defence

-an injunction was granted, however a 12 month delay was given to give the defendants a chance to find somewhere else to play

-the courts struggle with the notion that the greater good of the community outweighs the inconvenience to homeowners

-test for nuisance: does what the defendant does on his land negatively affect the plaintiff’s enjoyment of their land?

-clear physical damage is more likely to yield a finding of negligence

-costs of remedial measures are taken into account, but if the risk outbalances the cost, the defendants will be forced to take remedial measures

-in a situation of emergency, the standard of behaviour is lowered to take into account panic and the lack of time to think

-errors of judgement in these situations are not actionable and the rational is that if rescue is called for, we want to encourage people to help out; if too much is expected, no one will want to help out

Buckley v. Smith Transport Limited
-the defendant ran an intersection, crashing into the plaintiff’s tram, causing damage and injury

-the behaviour is below standard for a reasonable person, as you must not drive too fast or disobey traffic rules

-the defendant, Taylor, cannot be found to be liable for bad driving because of the delusions brought on by syphilis of the brain

-the courts look at the relevance of the delusions in comparison to what happened

-they find that the delusions were relevant because they were about driving

-the court also considered the continuity of the delusion

-before and soon after the accident, the delusions were operating, and it was therefore concluded that they were operating at the time of the accident

-relevant mental disability finds the judgement based on subjective factors

-because of the disability, the defendant did not have the power to behave differently, not was he able to appreciate what he should have done in the situation

-the onus is on the defendant to prove that the disability was operating at the time of the accident

-two ideas are brought forth:

1) The power to discharge one’s duty

2) The ability to understand and appreciate what is going on (deals with capacity of the person)

-different standards exist for those who do not have presence of mind

Joyal v. Barsby
-illustrates the different standard that exists for children

-the defendant was admittedly negligent in that he was driving too fast and not paying proper attention to the situation

-the defendant advanced the defence of contributory negligence, saying that the plaintiff contributed to the situation through her own actions

-authority of McEllistrum v. Etches set out that the standard for children is to look at what is to be expected from a child of like age, intelligence and experience (subjective)

-also tells us that parents can be responsible for not keeping proper care of their children

-the Manitoba Court of Appeal had a difficult time with this decision

-the dissenting judge looked at the child’s own experience in deciding that she was negligent

-she lived by the highway and was taught the proper method of crossing, therefore she was negligent in the circumstances of the case when she did not adhere to what she had been taught

Dellwo v. Pearson
-a 12 year old defendant drove a motor boat through the plaintiff’s fishing line that snapped and took out the plaintiff’s eye

-the court decided that the boy was doing an adult activity and should be treated with the same standard as an adult

-this is the same concept used when children are using farm equipment, power tools, firearms, etc.

Vicarious liability:

-the employer may be held liable for the torts committed by their employees if it was done within the course of their employment

-if the initial tort is not found with the employee, the employer cannot be liable

-training, hiring, etc. can be found negligent

-in the case of children, parents cannot be found vicariously liable, but they can be found liable in their own right for not taking proper care of their children in the first place

Chubey v. Ahsan
-medical malpractice case where professional negligence is alleged

-the plaintiff is deceased and his estate is suing under the Trustee Act
-the plaintiff had gone in for back surgery but did not survive

-there are three alleged bases for negligence:

1) The doctor was negligent in the operation itself

2) The doctor was negligent in failing to realize that there was a problem while still in the operating room

3) There was negligent post-operative care by the doctor

-certain people are held to higher standards of care

-such as doctors, pharmacists, etc. who make their living from these higher callings

-sometimes, those under contractual obligations would fall into this category as well

-the standard goes to the whole group, not just the individual

-no one is given a “discount” on the standard while they are still engaged in the learning process, they must exhibit the same care, skill and knowledge as those in the group as a whole

-failures to refer may be held as negligent, as one must know their own limitations

-specialists are held to an even higher standard than general practitioners

-country doctors are held to the same standard as city doctors, as they have the same training

-however, they may not have the same equipment or matters may have less time to be dealt with due to long transportation 

-experts help regular people understand what the normal practices and customs of the professions are

-may lead to self-protection of the group

-possible defence: the custom itself is bad and doesn’t lend to innovation

-meeting the standard is weighty, but it is not conclusive

Ter Neuzen v. Korn
-the plaintiff wanted a child and underwent artificial insemination by the defendant doctor

-her last treatment was in 1985 and as a result of the procedures, she was infected with HIV

-the plaintiff brings an action against the doctor for failing to warn her about the possible risk

-the doctor claimed that he hadn’t known about the risk

-it was found that he should not have known about the risk because it was not known until later that year and was not widely known in the profession until the following year

-the expert evidence showed that the doctor acted within the standard of the profession at the time of the plaintiff’s procedure

-the standard, it should be noted, was set by the profession and not the court

-the court has no right to advise professions about highly technical matters, unless they are obviously wrong

Chasney v. Anderson
-the defendant surgeon left a sponge in the throat of the plaintiff patient after a tonsillectomy

-the plaintiff choked to death

-the doctor claimed that he had conformed to a proven standard, but the court said that the custom was no good

-a number of things could have been done to prevent the tragedy:

-a sponge count could have been used

-a sponge with a string attached would have been better

-any reasonable person could have come up with these options as they were not scientific or technical in any way

-note: when a custom exists and the defendant does not conform, this is very weighty against the defendant

Chubey v. Ahsan
-the dissenting judge found the defendant doctor to be negligent based on the following statistics:

-6,999 of 7,000 of the operations are performed without incident

-in the cases that do go wrong, only half end in death

-experts know that the procedure is dangerous because of the fact that the surgeon works blindly in close proximity to the vena cava, a major blood vessel

-the dissenting judge seemed to think that successful completion of the operation was the standard that had to be met

-the majority does not agree with this assessment

-they are protective of the doctor, likely for policy reasons

-the majority seems to suggest that if we hold doctors to be liable in these very rare circumstances, initiative will be stifled, innovation will be hampered and it will force doctors to practice defensive medicine (as though someone is constantly looking over their shoulders)

-the blood loss of the plaintiff patient was within the normal range, post-operatively, therefore it would be unfair for holding the defendant to be negligent when a competent physician might not have realized that the patient was in danger

Fontaine v. British Columbia (I.C.B.C.)
-the suit is brought by the widow of a deceased who was killed in a motor vehicle accident

-the deceased was not the driver (Lowen)

-the plaintiff was unable to prove that what the driver did was the cause of her husband’s death

-the vehicle was found in a creek months after it went missing

-Lowen was found in the driver’s seat

-cannot even say when the accident happened

-the burden is on the plaintiff to establish what happened

-res ipsa loquitur is recognized not as a rule, but as a process which the court may go through

-there are not many facts available and the thing that happened does not necessarily speak to negligence (they could not even make an inference as there was such a lack of facts)

-the rule about who has the burden is set out in Wakelin v. Southwest Railroad (1886)

-the widow sues when her husband was found dead near the railroad tracks

-he was in fact struck by a train, but there was no proof that the particular rail company was at fault

-anything that the widow would have brought forth was speculation

-it was up to her to show on the balance of probabilities that the defendant was negligent

Res Ipsa Loquitur

-”the thing speaks for itself”

-there may be situations where the very fact that the event happens shows negligence (rare)

Byrne v. Boadle
-the plaintiff was struck by a barrel of flour while walking on a public thoroughfare

-the barrel came out of the defendant’s factory

-the court decided that there must have been negligence because things of that nature did not just happen

-the notion has developed over time and it can be brought up when:

-things of that nature would not normally happen without negligence

-the defendant is in sole control over the circumstances

-there is a reverse onus in the UK when there is a finding of res ipsa loquitur - the defendant must prove that what they did or did not do was not negligent

-in Canada, the onus shifts to the defendant and if they cannot or do not explain themselves, negligence will be inferred without explanation

2. Causation of Damage (Cause in Fact)
-question of fact, not law

-makes the connection between what the defendant did and what resulted for the plaintiff

-must be proven by the plaintiff

-the test is on the balance of probabilities

-must be difficult to prove, but some proof is necessary for it to succeed

East Texas Theatres v. Rutledge
-the plaintiff was struck by a bottle while exiting a movie

-the bottle thrower was unidentified

-the plaintiff claimed that the defendant theater should have removed rowdy patrons from the balcony or should have had law enforcement there to supervise

-the jury found that the theater had behaved below standard and was thus negligent

-a link has to be made from this finding to the plaintiff’s damage

-the test: the plaintiff must show  a cause which produces an event and without which the event would not have occurred

-”but for” test - but for the negligence, the harm would not have happened

-if the behaviour of the defendant had been proper and the plaintiff’s injury would have happened anyway, the link does not exist

-there was no proof in this case that the bottle would not have been thrown if the defendants had ejected rowdy patrons from the theater

-steps in the test:

-identify the harm

-isolate acts of negligence

-the plaintiff must show that if the negligent behaviour had not occurred, the act of injury or loss would not have happened

Marek v. Southern Enterprises Inc.
-patrons of a theater were throwing firecrackers and the plaintiff experienced hearing loss when a firecracker exploded near his head

-the court found that the defendant’s actions in not intervening and removing the rowdy patrons was negligent and if they had intervened sooner, the plaintiff’s damage would not have occurred

-difficulties with the “but for” test may arise when there are multiple causes, only one of which the defendant may be responsible for

-multiple causes may also make it difficult to isolate the defendant

Snell v. Farrell
-the plaintiff suffered blindness, claiming that it was caused by the defendant doctor’s negligent behaviour

-the doctor was negligent in performing the operation when he shouldn’t have; all the experts agreed

-when the anesthetic was injected into the eye, it caused a retro-bulbar bleed; when this happens, the operation must be discontinued, otherwise there will be complications

-the plaintiff’s optic nerve atrophied, causing the blindness

-there were a number of reasons why the nerve may have atrophied

-could have been from the operation, a stroke in the eyeball

-there was also a higher incidence of this in patients with diabetes, high blood pressure and cardiovascular disease

-the plaintiff had high blood pressure and diabetes, which could have cause the atrophy

-the “but for” test in this circumstance could not be answered properly as something other than the operation could have caused the blindness

-the consequence: the negligent defendant may walk away without consequence

McGhee v. National Coal Board
-the plaintiff was the defendant’s employee who was exposed to silica dust during the course of his employment

-exposure was not negligent, as it could not be helped

-the below standard behaviour here was that the defendant did not provide a washing station for the employees and their exposure was prolonged on their way home from work

-the plaintiff ends up with dermatitis, a skin condition resulting from exposure to silica dust

-the “but for” test cannot be proven, as we do not know if he got dermatitis from exposure at work or after, when the exposure was prolonged

-the House of Lords advocated a reverse onus, where the defendants must disprove their negligence

-in Canada, an inference is drawn from the facts, where it was probable that the risk caused the harm

-shows a common sense attitude

Wilsher v. Essex Area Health Authority
-the plaintiff was damaged when he was born - he was given oxygen improperly, his blood became supersaturated and it resulted in blindness

-in premature babies, there are 5 possible causes of blindness, plus the blindness caused in this case

-the baby in question had all 5 other factors that may have lead to his condition

-the House of Lords drew an inference from the facts

-this technique helps to smoke out whatever evidence the defence may be withholding 

-as long as it was a possible cause, the court can rule that it was the probable cause as reasonable doubt is not needed, just a balance of probabilities

Athey v. Leonati
-the plaintiff suffered a severe back injury

-he had a pre-existing back injury that could have caused injury and he was in two car accidents that were not his fault

-it was possible that the defendants did not cause the harm or perhaps they did

-material contribution test

-developed out of the “but for” test

-not necessary for the plaintiff to show that the defendant’s behaviour was the sole cause of the damage, but a necessary cause

-none of the possible causes account for 100% of the damage, but together they make up the damage

-limitations: the cause must be beyond the de minimis range (part of the necessary recipe of the damage)

-the percentage may play a factor in the assessment of damages

-the “but for” test does not work in this case

-the judge made an inference that the auto accidents were the cause of the plaintiff’s suffering

-the only thing that the plaintiff had to show was that the defendant’s actions were a cause of his suffering, not the cause

-in trial, liability was reduced by 25% because of the previous accidents

-this is not what was done with contributory negligence at the time

-the Supreme Court recognized the departure from classic law

-once a finding of contribution is made, the defendants are 100% liable for the damage

-all tortfeasors are 100% liable to the plaintiff - liability may be apportioned between them

-the idea behind damages is that they are to put the plaintiff back into the position they would have been if it weren’t for the tort

-the plaintiff only receives compensation for what was lost

Cork v. Kirby McLean Ltd.
-the plaintiff was the employee of the defendant who suffered an epileptic seizure while working on some scaffolding (he died in the fall)

-the defendant was found to be negligent, as guardrails should have been installed around the scaffolding

-the plaintiff was also found to be negligent, as he did not tell the employer he had epilepsy

-the court found that if neither the plaintiff, nor the defendant had been negligent, the accident would not have happened

-the liability as apportioned at 50/50

Kauffman v. Toronto Transit
-the plaintiff was riding the escalator, with a man and two youths in front of him

-the youths got into a scuffle and they fell into the man, who fell into the plaintiff, who suffered injuries

-the plaintiff argued that the defendant was negligent by failing to provide a handrail on the escalator

-the court agreed that the failure to provide the safety device was below standard, but the plaintiff still lost the case, as there was no link between her damage and the negligent behaviour

Cook v. Lewis
-two hunters discharged firearms negligently

-one of the two bullets struck the plaintiff and investigations were unable to show whose bullet struck the plaintiff

-the “but for” test would have failed in the circumstances

-for policy reasons (maintenance of justice), the court does not use the test and the defendants were held jointly liable

-alternative liability shifts the onus to the defendants to prove that their actions did not cause the harm

·Market Share Liability

-comes from an American case where several pregnant women were given the drug DES to prevent miscarriage

-the drug caused cancer in the daughters of the women who took the drug

-the effects were latent

-there were several manufacturers of the drug at the time when it would have been administered and it was difficult to prove which one supplied the particular woman

-the court invented market share liability to combat the injustice

-the plaintiff had to sue a substantial number of the drug manufacturers who had produced the drug and they are regarded as bearing several liability and each becomes responsible to pay out compensation in the amount of their percentage of the market share at the time the drug was administered

-the plaintiff may not recover for 100% of their loss, but at least they get something

·Joint Tortfeasors

-one indivisible harm, with more than two actors

-some of the defendants are not negligent, but they cannot prove that they did not do the harm

Harpe v. LeFebvre
-the defendants decided to tow a car to the dump and in the process, the towed vehicle gets hit

-the plaintiff could not see that the lead vehicle was turning and there were no signals on the car being towed

-the plaintiff only has to prove below standard behaviour on the part of one of the group members

-in common law, you cannot sue on the same tort more than once, therefore it is necessary to third-party everyone involved

-this is remedied by legislation in Manitoba, however, if you sue a second or third person, you cannot recover damages that exceed the initial amount granted

-the act also allows the plaintiff to collect contributions in the amount of their percentage of liability from all the tortfeasors in the group

3. Duty of Care
-control device in negligence

-if the defendant is not legally obliged to look out for the plaintiff, they will not be responsible for the harm done

-policy analysis is used to determine whether or not the defendant should be liable to the plaintiff

a) Introduction
Winterbottom v. Wright
-the defendant had a contract with the mail delivery agency to keep their coaches in good repair

-the plaintiff was an employee of the mail delivery agency

-the coach was badly repaired by the defendant and it collapsed when it was being used; the plaintiff was badly injured

-the defendant was obviously below standard, but the court said that there was an insufficient relationship between them and the plaintiff had no cause of action

Donoghue v. Stevens
-landmark case that establishes the tort of negligence

-also a products liability case

-the defendant manufactured gingerbeer that was served in the shopkeeper’s shop (contract between manufacturer and shopkeeper)

-the plaintiff’s friend purchases a bottle of gingerbeer for her (contract between shopkeeper and friend)

-the plaintiff has no contractual relationships, yet she is the one who consumes the gingerbeer containing the remains of the snail

-the one who suffered the damage had no cause of action in the current state of the law at the time

-the majority works to reinvent the law by coming up with the neighbor principle:

-the plaintiff must ask if they are closely or directly affected by the act in contemplation

-the defendants must considered who is reasonably foreseeable to be affected by their act

-the plaintiff must prove that they can be considered a neighbor

-limits to being a neighbor:

·Proximity - must be physical and there can be no other actors between the plaintiff and the defendant

*this is a question of law for the judge to decide

-before this case, defendants would only be liable to non-contractual users when the product was dangerous per se or if the defendant knew that the plaintiff was going to be a user of the

product

Bourhill v. Young
-the plaintiff got of a tram in London shortly after the defendant, who was driving a motorcycle negligently crashed and died

-the plaintiff heard the crash and saw the blood on the road; she then sued the estate of the defendant because she had a miscarriage, attributable to the shock she suffered from hearing the crash

-the court found that the plaintiff was not within the ambit of the harm and no duty of care was owed to her

-this case was decided as such for policy reasons - because mental harm is so difficult to prove, there may be a floodgate of claims, opening up liability too much

Palsgraf v. Long Island Rail Road
-the plaintiff was waiting for a train, thirty feet away from the track, near a weigh scale

-a passenger ran after the car with a package and was helped onto the train by the guards

-the package fell, landed on the tracks, was run over by the train and it blew up, as it contained fireworks

-the concussion of the explosion knocked the scale onto the plaintiff

-the plaintiff sued the railroad in vicarious liability for the negligent behaviour of the guards

-they did not know what was in the package, and if they had, our impression of the duty might be different

-the court found that the plaintiff was not reasonably foreseeable as a plaintiff

Anns v. London Borough of Merton
-enunciates the stages of applying Donoghue v. Stevens
-test:

1) Is there a proximity between the plaintiff and the defendant?

-if the plaintiff falls within the zone of reasonable foreseeability then a duty of care will be owed

-plaintiff must show this point

2) Are there any policy considerations that might negative or reduce the scope of the defendant’s duty?

-defendant must show any considerations that must be taken into account

-this case is followed in Canada, all the way to the Supreme Court level

-the United Kingdom has a different system: a three step test with all the onus bearing on the plaintiff

1) Was the plaintiff reasonably foreseeable?

2) Was there proximity?

3) Is it fair, just and reasonable to find liability?

Glaske v. O’Donnell
-shows an application of the Anns test

-the plaintiff is an 8 year old child who was a passenger in the defendant’s vehicle

-the plaintiff’s father was present

-the vehicle is involved in a serious accident where the boy’s father is killed and the boy is badly injured

-the plaintiff was not wearing a seatbelt; had he been wearing one, he would not have been so badly injured

-the issue here is whether the driver of the truck owed a duty to make his passengers wear a seatbelt (he was not driving negligently in any way)

-duty is a legal question; standard is a factual question

-the plaintiff was obviously a reasonably foreseeable plaintiff, as drivers should owe a duty of care to their passengers

-it was also recognized that passengers owe a duty to themselves to make efforts for their own safety

-this particular plaintiff might need help because of his age and his duty would be shared with others, likely the driver

-it was argued that the driver’s liability should be limited because of the presence of the parent in the vehicle - the duty from parent to child was greater than that owed from driver to passenger

-the court said that the duty could not be limited that greatly

-just because a parent owes a duty, it does not negate the duty of the driver

b) Duties of Affirmative Action
-illustrates the dichotomy between misfeasance and nonfeasance

-the courts have generally held people liable for doing things badly, but not for failing to act

Osterlind v. Hill
-the plaintiff rents a canoe from the defendant while visibly intoxicated

-the plaintiff then falls out of the canoe and drowns after half an hour of hanging onto the boat

-the court finds that the defendant did not owe a duty to the plaintiff, either to not rent him the boat while he was impaired or to rescue him after he had fallen out

-the only duty that the defendant owed was to not make things worse

-if the defendant causes danger to the plaintiff, he has the obligation to rescue

-duties come out of the nature of the relationship, not from what you do or do not do

-relationships of dependance, such as between a parent and a child, create a duty

-when the defendant has taken on a duty, he will be responsible

Matthews et al. v. MacLaren et al.
-the court in this case finds a duty of affirmative action

-the plaintiff fell off the defendant’s boat into Lake Ontario

-the defendant argues that he had no duty to rescue the plaintiff, as he did not create his peril

-a duty was found by the court because the defendant undertook to rescue in the first place and thus assumed the risk of liability

-the Canada Shipping Act imposes a duty on shipowners to rescue anyone in peril at sea as long as it does not harm the rescuer or their crew

-penalty for non-compliance is a fine

-there may have been a pre-existing duty in the fact that Matthews was a guest on the ship

-this duty may come out of the fact that the shipowner should have the skills to properly rescue and he also has the authority; passengers are also putting themselves in a relationship of trust to this individual

-a duty was found at trial

-the next question is what standard must be adhered to

-the strongest view is that liability should be imposed when the rescuer worsens the rescuee’s situation

-the Supreme Court supported the view that those with a preexisting duty to rescue ought to be held to the standard of the reasonable rescuer, a most demanding standard

-the case shows that there can be an obligation to rescue in certain circumstances

Zelenko v. Gimbel (1935)

-the plaintiff fell in the defendant’s store and collapsed

-the defendant took the plaintiff to the infirmary and left him there

-no one else got help and the plaintiff died; had he been cared for, he may have lived

-the court said that the defendant owed a duty of care because he undertook to rescue

-the court found that the defendant would not be responsible unless the situation was worsened, which was the case here

Crocker v. Sundance Northwest Resorts Ltd.
-not a rescue case

-a positive duty of affirmative action was argued for in terms of prevention of a bad thing

-the plaintiff here argued that the defendant should have kept him from doing something

-the defendant argued that they had no positive duty; they admit that they had a duty to warn, but this is not surprising because it is a widely accepted practice

-the Court of Appeal held that the duty to warn was met

-they duty to prevent the accident is at issue here

-Jordan House v. Menow - the owner of a tavern was held to have a duty to keep a patron out of harm’s way when he was drunk - this case is used by the plaintiff

-a duty is found by the court by looking at a number of factors:

-the defendant knew the plaintiff was drunk, as it was very visible

-the defendant over-served the plaintiff alcohol

-the plaintiff was injured in a previous heat of the race

-the plaintiff was falling-down-drunk

-the activity was inherently dangerous

-the defendant profited from the activity

-taken all together, the factors constitute liability

-the court fixates on the obligations of a social host

-the standard, as indicated, involved nothing more than not providing the plaintiff with another inner tube

-causation: but for the failure to prevent, the plaintiff would not have been injured

Stewart v. Pettie
-a certain duty is also owed to third-parties

-the defendant let the patron leave the bar while he was drunk, aware that he would be driving

-the patron hit the plaintiff, a pedestrian

-the plaintiff was successful in bringing suit to the defendant for the injuries he suffered

-this particular defendant would have been implicated because of the fact that he had deep pockets

-the outcome: the defendant was found to have met the standard because he put the patron driver in the care of a sober third party before letting him go

-the patron then convinced the third party that he was able to drive and by this time, it was out of the defendant’s hands

Mercer (1922)

-case where the defendant built up a practice of keeping a gate closed across a railroad track and would close it when a train was coming

-people relied on it and one day, he didn’t do it

-the plaintiff went to cross, thinking it was safe and he was struck by a train

-the court held that even though it was a gratuitous undertaking, the defendant should be held liable because of the people’s reliance

-if the practice was to be discontinued, notice was to be given

Soulsby v. Toronto (1907)

-like Mercer
-the defendant had a practice of providing a watchman to tell if a train was coming (only in the summer)

-the watchman wasn’t there and the plaintiff, who usually relied on it, saw the gate was open, drove through and was hit by a train

-no liability was found (in the time when non-feasance wasn’t considered in the law)

-the argument could also have been made that there was unreasonable reliance by the plaintiff in the situation, as he saw the watchman wasn’t there and it was out of season

c) Duty of Care Owed to Rescuers
-if the defendant creates a situation of peril, it is foreseeable that a rescuer might be a plaintiff

-earlier, rescuers were not afforded a duty as they were regarded as interlopers who made the choice to interfere

-this attitude was changed to remove the disincentive to rescue

Horsley et al. v. MacLaren
-question her if the defendant owes the plaintiff, as a rescuer, a duty of care

-the majority finds that the defendant is not negligent in the rescue attempt

-the situation of peril was that the defendant was faulty in his rescue attempt of Matthews

-the standard was to do a reasonable rescue

-the majority finds that the rescue was fine and that the defendant merely made an error of judgement

-the peril created was not sufficient peril to hold him to fault

-there can be situations where the defendant puts themselves in peril and the plaintiff comes to rescue and is injured (CNR v. Bakty)

Corothers v. Slobodian (1975)

-asks when a situation calls for rescue and when that need ends

-the defendant caused an accident on the highway and the plaintiff stopped to lend a hand to the injured

-the plaintiff left the scene of the accident to warn on-coming traffic and was struck

-the driver was not negligent so the plaintiff sued the defendant who caused the initial accident, claiming that she was foreseeable as a plaintiff

-the defendant argued that she was not at the scene and that he should not be held liable

-the Supreme Court found that the plaintiff was in rescue mode and what she was doing was part of the rescue

Urbanski v. Patel (1978)

-the defendant was a surgeon who negligently performed an operation on a patient by removing his only functioning kidney

-the father donated his kidney and sued the defendant for compensation

-the defendant argued that he had no duty of care to the plaintiff

-the plaintiff argued that he was a rescue, albeit that it was an unusual rescue

-the Manitoba Court of Queen’s Bench found for the plaintiff and awarded damages

-some oddities:

-there was a time to reflect which is not usual in a rescue case

-the risk was inevitable (the plaintiff was to lose a kidney)

-there was not a life threatening situation

-the judge found that it would be perfectly foreseeable for a father to come to the rescue of his child

-the court did not make a finding of volenti non fit injuria

-novus actus also failed as a defence

-illustrative of the changing attitude toward rescuers

-the duty to rescuers is also owed to professional rescuers

Ogevo v. Taylor (1987)

-the defendant set his house on fire negligently

-the plaintiff was a responding firefighter who was injured

-the defendant argued for immunity because the plaintiff was a professional

-the House of Lords held that the plaintiff was within the scope of foreseeability

-the plaintiff did everything right, therefore there was no finding of contributory negligence

d) Psychiatric Injury (Nervous Shock)
-deals with mental, not physical harm

Victorian Railway v. Coultas (1888)

-starting point

-the plaintiff was driving across a rail line and was almost struck by the defendant

-the plaintiff was so upset by the incident, she suffered a miscarriage

-the action was for immediate distress and the court said that there could be no recovery for nervous shock

-policy reason - for expansion of liability

-causation - was the miscarriage caused by the defendant’s bad behaviour or was the plaintiff a generally nervous person?

-fear of fraudulent claims - hard to know it someone is truly in psychiatric distress

Dulieu v. White (1901)

-the plaintiff worked in the bar where the defendant drove his horses

-the plaintiff feared for her safety and was successful in her action

-breakthrough action where fear for safety was recognized

Hambrook v. Stokes
-the defendant was driving his truck erratically around a bend where the plaintiff was walking, in the path of where her children would be

-the plaintiff was not personally imperiled, her children were at risk

-the plaintiff feared for the safety of her children and suffered shock

-the court held the defendant responsible and decided the plaintiff’s fear for the safety of her loved ones was reasonable

Rhodes v. C.N.R.
-the plaintiff suffered nervous shock upon the death of her son, caused by the negligence of the defendants

-she suffered a recognized psychiatric illness (clinical depression), a minimal requirement of the tort

-the triggering event has to be “horrific”

-the average person must be upset by the event

-the plaintiff in this case is a secondary victim, as she fears for the safety of another, not her own safety

-this brings her further away from the negligent act

-the requirements of the tort are as follows:

-relational proximity

-the relationship between the one injured in the claim and the person injured by the defendant’s negligence

-mother and child is deemed to be a close relationship

-locational proximity

-involves being near the accident as it happens (in person, on t.v.)

-aftermath theory expands locational proximity (means visiting the scene after the accident or going to the hospital or morgue to see your loved one)

-involves a notion of reasonable time

-the plaintiff in this case did visit the scene, although sometime after the accident

-temporal or causal proximity

-the illness must be caused by the horrific event, not by some intervening cause

-temporal - the relationship between the time the event happened and the onset of the psychiatric illness

-the event must be the cause of the psychiatric injury

-in this case, the illness was found to come from the grief of losing one’s much loved son, not something attributable to the defendant

-case illustrates the difficulty of claiming nervous shock - this is so that the spread of the litigation is well-controlled

Alcock v. South Yorkshire Police
-case where spectators at a football mach suffered injury due to negligent policing

-all the claimants involved are secondary interveners

-some of the claimants had problems

-relational proximity

-siblings, fiancee, etc. had a difficult time recovering

-locational proximity

-had to be at the game or the morgue to recover

-live TV was not ruled out, but you had to see an identifiable relative

-no one listed in the case book was able to recover

4. Remoteness of Damage or Proximate Cause
-focuses on the damages done by negligence

-illustrates the line between the damage that the defendant is responsible for and that which he is not

-before Wagon Mound 1, if things could be factually linked, it was good enough to make the defendant pay

-the defendant was only responsible for the “direct and natural consequences” of the act

Re Polemis
-demonstrates old law

-the defendant’s employee was loading a ship; a plank was being lifted, support gave way and the plank dropped onto the ship, causing a spark which ignited some fumes and burnt down the entire ship

-the plaintiff sued in negligence for the cost of the ship

-the factual link could be traced and the bad news for the defendant was that this small bit of negligence caused a large amount of liability

Overseas Tankship (U.K.) Ltd. v. Morts Dock & Engineering Co. Ltd. (The Wagon Mound No. 1)
-looks at Re Polemis and decides that it is unfair for defendants to be held liable for all the consequences of their actions

-case says that the only consequences that a defendant will be responsible for are those that are foreseeable

-proximate cause must be proven to show that the damage done was not too remote

-this is a way for the courts to bring the amount of liability down to something reasonable

-the case involves an odd chain of events:

-the defendant discharges bunkering oil into the harbour through negligence

-it fouled the slipways of the plaintiffs

-there was a board floating in the harbour with a rag on it

-a spark from the plaintiff’s welding ignited it, burning the oil and destroying the harbour

-standards are not an issue as it is foreseeable that some damage will be cause by pollution

-under Re Polemis, recovery would have been easy

-the court finds that it would not be foreseeable that there would be something in the water that would make the oil burn in these circumstances

-the damage was too remote from what the defendants did wrong - foreseeability is the test for proximate cause

-the policy behind the decision:

-damages were disproportionate to the fault

-it was unfair to make the defendants liable for such remote damage

-it is a question of balancing the interests of the plaintiffs with the interest of the defendants

-puts the onus on the plaintiff to take care of him or herself

-important case as it shows a systemic change in attitude

Hughes v. Lord Advocate
-the defendant (government) was doing road repairs and they had left a manhole open, with few protections around it

-two children came upon the sight and found it to be an allurement

-while they are playing, a lantern dropped down the manhole, its paraffin vaporizes, ignites and explodes

-the little boy falls down the hole and burns himself badly

-the plaintiff sues, complaining that the defendant went away, leaving the site open for injury

-Wagon Mound 1 did not say what had to be foreseeable and in this case, it is the kind of harm that is held to need to be foreseeable

-burning lanterns left unattended were held to be foreseeable to cause burns

-the children were found to be foreseeable plaintiffs

Jolly v. Sutton London Borough Council
-the defendant was responsible for a piece of land near council flats (public housing)

-a wooden boat was left on the premises and the defendant knew about it, going so far as to put a warning sticker on the boat

-the plaintiff was a young boy who lived in the area

-he and his friends took over the boat to fix it up and use in the ocean

-they brought a car jack and lumber to jack up the boat; as a result of the boards or jack slipping, the plaintiff was crushed and rendered paraplegic

-the plaintiff sues the council for damages

-duty, breach of standard and causation are found

-the whole situation was found to be an allurement for the children

-the damage done was as a result of children playing with the boat, which was foreseeable

-the plaintiff’s damages were reduced by 25% for contributory negligence because he brought in the extra equipment that helped to cause the damage

Wagon Mound No. 2
-second piece of litigation on the case

-the plaintiff is the owner of the ship that was tied to the burned harbour from the first case

-the court found that there should be some liability because damage was foreseeable

-Why?  In Australia at the time, any contributory negligence was fatal to a plaintiff’s claim.  Here, there was no contributory negligence

Assiniboine South School Division No. 3 v. Greater Winnipeg Gas Co.
-illustrates an approach to foreseeability that is not unlikely

-the medium of the damage was the runaway snowmobile that crashes into the gas meter outside of the school, causing an explosion

-on its own, this could not have been foreseen, but taken in steps, it could

-avoids the problems of Wagon Mound No. 1 by asking a number of questions to get to the desired result

-the defendants argued that there was an intervening event that snapped the chain (the gas company’s negligence)

-the gas company was said to be negligent in not protecting the gas riser pipe

-it was in a place where it could be struck by a vehicle, it was foreseeable that it might be stricken and it was installed below a vent; this created serious possibilities that escaping gas would cause damage

-the court dismisses this argument, saying that the act must intervene between the initial act and the outcome and the gas company was there before the accident

-anyone who makes a contribution to the accident is responsible in full

-the courts may apportion damage between the two defendants

-the Hoffers are joint tortfeasors which is advantageous to the plaintiffs

-the plaintiff avoids the problem of finding negligence against the infant.  They are a unit and as long as one of them has done something wrong, the entire unit will be tainted

-Michael alone would have been regarded as to how he compares to other children of like age, intelligence, experience, etc. and he would have also been subjected to the adult activity doctrine

-there was no contributory negligence found against the school division

-liability is not based on the ability to pay

-factually, the courts will know whether or not there is insurance, but legally, they are to turn a blind eye

Falkenham v. Zwicker
-uses the same approach as Assiniboine South S.D.
-gets from bad driving to cows dying from hardware disease

-the result is reached by steps

-the defendant was driving on icy country roads when he lost control of his car and drove through a wire fence on the plaintiff’s farm

-the wire was held to the fence posts by large staples which fell on the ground on impact

-the cattle were in the field in the spring and they ingested the staples and died

-the defendant was found liable for the death of the cows

Smith v. Leech Brain & Co.
-deals with the depth of damage in personal injury cases

-as long as the threshold injury is foreseeable, if it causes some unexpected result, the defendant will be liable

-the fact that the plaintiff has a peculiar vulnerability is irrelevant

-the plaintiff had a precancerous condition on his lip when he was burnt and the burn precipitated the cancer

-the burn would not have been such a problem for a normal plaintiff, but because of a peculiarity in the plaintiff, the burn caused death from cancer

-Wagon Mound 1 is rejected and the Thin Skull Rule is applied - if the threshold injury can be foreseen, this is enough

-lessening of the harshness comes at the point of damages

-damages are meant to restore the plaintiff to the place they would have been, but for the negligence

-because the plaintiff had a precancerous condition, damages can be reduced accordingly

-medical evidence is considered closely to determine how much damages should be reduced

-Crumbling Skull Doctrine: the pre-existing condition was already manifesting and the defendant’s bad act accelerated it

-the worsening will be what the defendant pays for

·Novus Actus Interveniens

-the defendant does a bad act, something happens which the defendant is not responsible for and the plaintiff suffers

-can be a negligent act by someone else, an Act of God or nature

-if the defendant is correct, the novus actus will snuff out liability or stop liability

-if some damage had been done before the novus actus, that will be what the defendant is responsible for

-if no damage had been done before the novus actus, there will be no liability

Bradford v. Kanellos
-the defendant argues that the novus actus caused the plaintiff’s harm and that he should not be responsible

-the argument is successful for the defendant

-the Wagon Mound test of foreseeability is used - if the intervening act is foreseeable, then it will 

have no effect on the defendant’s liability

-the defendant was exonerated because the majority of the court felt that the defendant’s negligence did not cause the novus actus

-the dissent found that the novus actus (panic) was foreseeable and expected

-novus actus failed in Assiniboine South S.D.

-there is a tendency to find liability and apportion it in order to be more fair

-intentional interventions are seen not to be foreseeable

5. Defences
a) Contributory Negligence
-used to be a complete defence, now it has been legislatively corrected to reduce damages in proportion to fault

Butterfield v. Forrester (1809)

-the plaintiff ran into an obstruction in the road while riding the horse

-the obstruction was left there by the defendant

-the plaintiff was thrown from the horse and badly injured

-the defendant was able to show that the plaintiff was riding too fast

-the court did not award damages because the accident was the plaintiff’s own fault

-any degree of culpability on the part of the plaintiff puts them outside of the system

Davies v. Mann (1842)

-shows the development of the Last Clear Chance Doctrine

-looks at who had the last clear chance to avoid the problem; whoever it was would be responsible

-the plaintiff tied up a donkey on a public highway

-the defendant was riding his wagon too fast, ran into the donkey and killed it

-the plaintiff would normally lose on contributory negligence grounds

-the defendant had the last clear chance to avoid the accident and was therefore at fault

-the plaintiff was able to recover

-still an all or nothing situation

-legislation came along, based on apportionment scheme

-1939 - Manitoba’s contributory negligence legislation was passed

-exists in all provinces

-s.4 sets out important legislation for apportionment, in terms of proportionate liability

-the legislation is not applicable to intentional torts and applies only to negligence on the part of the defendant

-generally, if the plaintiff is found negligent, the reduction will be about 15-25%

-now, it is a partial defence that better meets the compensation and deterrence goals of the tort system

Joyal v. Barsby
-the young child was not held contributorily negligent because of her age

Crocker v. Sundance
-the plaintiff was held 25% contributorily negligent because he got himself drunk

Horsley v. Maclaren
-contributory negligence could have been found in the plaintiff’s jumping into the water without a life line or a life jacket

-would not have mattered because it was the temperature of the water that killed him, not drowning

Smith v. Leech Brain
-the plaintiff was not found contributorily negligent; damages were reduced for other reasons

Walls v. Mussens Ltd.
-property damage case - an improper method of extinguishment was used to attempt to put out the fire

-the defendant was admittedly liable

-the plaintiff was also at the scene trying to put out the fire, but he did recover and damages were not reduced

-the court applies the Agony of the Moment concept

-the plaintiff was found not to be below standard in the circumstances

-the standard was that of an ordinary prudent person in an emergency

-there is some question as to why this standard was applied to a professional who was familiar with the effects of a gasoline fire and even had 5 fire extinguishers on the premises

-perhaps the court sympathized with the fact that he lost his entire service station

-illustrates the feebleness of the contributory negligence defence

-the idea seems to be developing that the failure to use readily available safety devices might cause a finding of contributory negligence against the plaintiff

-this has happened in automobile accident cases where people failed to use a seatbelt

-developed by case law and compensation has been reduced

-the legislature soon followed this attitude

b) Voluntary Assumption of Risk (Volenti Non Fit Injuria)
-generally means consent

-used in connection with negligence and sometimes in intentional torts

-it is not very useful and has been marginalized because of how the law has developed

-has happened because it is a total defence and the onus of proof is high

Crocker v. Sundance Northwest Resorts Ltd.
-the court recognizes an overlap with contributory negligence

-the requirements are stringent and out of step with apportionment

-both the physical and legal risk must be assumed

-the plaintiff, in this case, would have to have known about the physical risk of tubing

-because people sometimes engage in activities solely for the physical risk, this may be easy to prove

-the assumption of the legal risk is harder to prove

-an implied or express agreement not to sue must be found

-the plaintiff must give up the entire right to hold the defendant responsible for any injuries that may arise

-willing passenger/drunk driver cases have developed this defence at the Supreme Court level

-the passenger knows the driver is drunk and gets into the car anyway; an accident occurs and the plaintiff sues to recover for his injuries

-the court finds that an agreement, almost like a contract is needed, where the plaintiff knows of the danger they are getting into and gives up the right to sue

-the defendant argues that the plaintiff ought to have known and the signing of a waiver should allow the defence

-the court rejects the idea that the plaintiff ought to have known the risk as he was too drunk to appreciate it

-the court also finds that he did not assume the legal risk because he did not read the waiver, it was not explained to him, and although he signed it, he did not know that it was a release

-the person trying to rely on the exemption clause has to prove that it applies and that it was brought to the attention of the plaintiff

-volenti can be a full defence, but the plaintiff must know the nature and implications of the document they are signing

-volenti is difficult to prove when someone is as impaired as the plaintiff was in this case

-the defence rarely works because of the pro-plaintiff attitude of the system

c) Illegality (Ex Turpi Causa Non Oritur Actio)
-”out of a base cause, no action can arise”

-deals with an unworthy plaintiff who has engaged in illegal activity that has contributed to the outcome

-total defence that is not likely to be made out because it is hard to get the court away from compensating an injured plaintiff

Hall v. Hebert
-did not abolish the defence, but comments that it is not likely to be successful

-the plaintiff and the defendant were out drinking when the plaintiff drives the defendant’s car and gets into a bad accident

-the plaintiff sues the car owner

-this was a clear case of contributory negligence

-the volenti defence failed because the plaintiff did not assume the legal risk

-the defendant claimed illegality as a defence, the illegal behaviour being drunk driving

-the defence can operate in two narrow circumstances:

1) Where the plaintiff would profit from the bad activity if they were to sue

2) Where if the plaintiff was allowed to sue, they could avoid a criminal consequence (ie suing in tort to cover losses to avoid the fine)

-ex turpi comes more from the commercial world and does not fit well into tort law

-exemplary or punitive damages may be refused where the plaintiff has done a bad act, but generally these types of damages will not be awarded in negligence cases because the defendant’s acts were inadvertent

d) Inevitable Accident
-arises in automobile accident cases where the accident was caused by brake or other mechanical failure

-defendant may be able to show that the vehicle was kept in good repair and was regularly inspected

-the burden of proof for reasonable care is on the plaintiff

6. Damages
a) Personal Injury
-1978 - trilogy of cases - Supreme Court called for

1) The full compensation of all probable future pecuniary losses, based on actuarial calculations

2) The mathematical calculation of future economic losses based on actuarial calculations and

3) The itemization of the lump sum award to explain its manner of calculation and the use to which it is intended

Andrews v. Grand & Toy Alberta Ltd.
-the plaintiff was a 21 year old who suffered permanent quadriplegia

-one of the trilogy cases to used the principles above

·Lump Sum Award

-damages must be awarded in this way

-advantages:

-finality, certainty and administrative efficiency

-disadvantages:

-accuracy may not be there

-takes time to settle or adjudicate the appropriate quantum

-structured settlements:

-require the purchase of an annuity by the defendant to provide periodic payments tailored to the needs and circumstances of the plaintiff

-not taxable to the plaintiff and this advantage can be shared between the plaintiff and the defendant

-in cases where children have been injured, payments can be delayed until the age of majority which permits an accumulation of investment income to the advantage of the plaintiff

-also guards against the risk of large sums being dissipated by seriously disabled plaintiffs who would then be forced into the social welfare system

·General and Special Damages

-special damages: compensation for the plaintiff’s pre-trial losses

-include loss of income, nursing and personal attendant costs, medical expenses, travel costs related to injury and other out-of-pocket expenses

-susceptible to precise arithmetic calculation

-general damages: compensation of future losses

-three categories:

-future care costs

-loss of earning capacity

-non-pecuniary losses such as pain and suffering, permanent disability and loss of expectation of life

·Guidelines

-function is to provide full compensation for the plaintiff’s pecuniary losses and moderate compensation for non-pecuniary losses

-plaintiff must not make excessive or unreasonable demands and must do what they can to mitigate their losses

·Future Care Costs

-includes nursing and personal attendant services, home or motor vehicle modifications, medical, dental, pharmaceutical expenses, transportation expenses, prosthetic devices and all other expenses incurred because of the plaintiff’s disability

-standard of full compensation

-the plaintiff is to be put in the position he would have been if the accident did not occur

-might mean the difference between home care and institutional care, as in Andrews
-several factors are used to determine what the lump sum payment will be

1) Length of costs are determined by actuarial tables

2) Contingencies are assessed

-used to be that lump sum amounts would be reduced to account for negative contingencies

-now, it is recognized that positive and negative contingencies will cancel each other out

3) There is an assumption that the award will be well invested and interest and investment income are taken into account

4) The award is grossed up to account for tax burdens

·Loss of Earning Capacity

-two ways to calculate:

1) What the plaintiff would have earned but for the accident

2) Assessment of the capacity of the plaintiff to earn but for the accident whether or not he would have chosen to exercise it

-Andrews favored the second approach

-difficult to assess what the earning capacity of children will be

-if the child is older, present aptitudes and interests can be taken into account

-parents may be considered for younger children, in terms of their education and expectations and plans for the child

-the future income of women may be calculated on male tables to account for discrepancies

-statistical tables are used to determine how long the plaintiff would have earned their income

-capacity to carry out homemaking services is now also taken into account

-loss of ability to establish a permanent relationship is also looked at in terms of losses of the economies derived from shared expenses and homemaking and the benefits of shared income

·Non-Pecuniary Loss

-includes pain and suffering, permanent impairment of physical or mental capacity, loss of expectation of life

-difficult to assess

-in Andrews, the court chose a functional approach based on solace which would allow the plaintiff to purchase goods and services to provide entertainment, enjoyment or comfort to replace some of the pleasure and enjoyment that was lost from the accident

-upper limit was set at $100,000 which has been increased with inflation and now sits at $260,000

-considerations such as the gravity of the injury, the age of the plaintiff and the need for solace in the particular case will be considered

·Collateral Benefits

-accidents may trigger several different kinds of benefits (employment insurance, social allowances, insurance, etc.)

-some may be deducted from the overall award of damages

-some may be accumulated with the full award (double recovery)

-the full award of damages may be made and the collateral fund must be reimbursed in the amount of the benefit (readjustment)

-currently, readjustment is receiving popularity in the courts

·Management Fees

-may be awarded to pay for professional service in the administration and investment of the damages fund where the plaintiff does not have the capacity, education and sophistication to handle large capital sums

·Impact of the Trilogy

-has increased the use of actuarial services in the court

-has lead to an increase in damages awarded in personal injury cases

-lawyers must be diligent in identifying all potential pecuniary losses to ensure that the maximum award is given

-increased pressure is now felt by liability insurance

b) Death
-it used to be that the death of either the plaintiff or the defendant would extinguish liability and no action could be brought

-legislative reforms then allowed families of the deceased to sue in respect of wrongful death

-legislation later allowed one’s estate to sue

·Fatal Accidents Legislation

-exists in all provinces to provide a remedy for family members in respect of their losses arising from the wrongful death of a relative

-cause of action is derived from whether the deceased, had he survived, would have had an action

-spouses, children and parents are included as claimants (siblings in some provinces)

-recovery might include all of the financial benefits that might have been received from the deceased in their lifetime

-a wide range of contingencies are also taken into account to make the award as accurate as possible

-collateral benefits, as a general rule, are not deducted from the award

-deductions are made for benefits that result from the wrongful death that would not have accrued if the deceased had lived

-claims by parents for the death of young children are hard to assess because children are usually the recipients of financial benefits, not the donors of financial benefits to their parents

-non-pecuniary losses include grief, loss of companionship and emotional distress

-awards in this respect are usually modest, ranging from $10,000 to $50,000

·Survivorship Legislation

-controls the liability of the deceased’s estate for torts committed by the deceased and the rights of the deceased’s estate to bring an action on behalf of the deceased where his death was caused by a tortfeasor (separate from the surviving family’s action)

-all survivorship legislation across Canada allows for recovery of funeral expenses and pecuniary losses if death was not instant

-only Alberta allows recovery for future earnings

-no province allows for future care costs

-governed by the Trustee Act in Manitoba

c) Property
-generally, the plaintiff is entitled to an award of damages that will restore her to the position she was in before the property was damaged, destroyed or lost

-applies equally to chattels and real estate

·Chattels

-normal measure of damages is the value of the chattel, based on the market value at the time of the tort

-cost of repairs might be awarded when it is no higher than the reduction in the chattel’s value

-replacement costs in excess of market value may be awarded for antiques or rare chattels when there is evidence that they will be repaired

-awards for lost profits or temporary replacement costs may also be granted

-small awards might be made for non-pecuniary losses such as mental distress or frustration (ie - when your pet is killed or wedding dress is damaged on your wedding day)

·Realty

-diminution in value is the general measure of damages

-cost of repair or replacement of damaged or destroyed premises might be appropriate when they cost less than the diminution in value

-sometimes awards may be greater than the diminution of value when one’s home is destroyed or when one’s business premises are destroyed

-losses such as lost profits or the costs of securing temporary premises during repair are also recoverable

-non-pecuniary losses may be awarded when damages to realty have cause frustration or emotional distress

B. Special Issues in Negligence
1. Products Liability
-three situations where products manufacturers get into trouble:

1) Bad manufacturing

-Donoghue v. Stevens
-requires an investigation into quality control and the manufacturing process

-may have been caused by intermediary intervention

2) Failure to meet a duty to warn

3) Failure to meet a duty to design properly

-different from bad manufacturing

-the product itself is designed badly

-the U.S. holds a strong strict liability view where it is better for manufacturers to assume liability and lift the burden of proof away from the plaintiff

-standards are high in Canada

Lambert v. Lastoplex Chemicals Co.
-the product in question is a good, well-manufactured product

-in its nature, it is dangerous and even when it is used for its intended purpose, it is dangerous

-the manufacturer has an obligation to ward of dangers inherent in the use of the product

-they must tell you what you ought to know about the product and its dangers

-the product in this particular case had a low flash point which improved its drying time but also made it highly flammable

-there were warnings right on the product’s can, but proper warnings were a matter of concern

-there were three warnings on the can, but the warnings were deemed to be insufficient

-the court looked at a competitor’s can that had more in depth and detailed warnings on their product

-their warnings were more explicit and they specified to turn out the pilot lights and keep the product away from open flames

-who will be using the product must be taken into account

-this product was aimed at the regular do-it-yourselfer

-must also look at where it will be used and the dangers inherent in the place in which it is used

-it would not have been unreasonable for the defendants to mention pilot lights in their warnings and nothing should be taken for granted

-it did not matter that the plaintiff in this case was a graduate engineer; the warning must be directed at all users of the product

-if the product is only used in the specific trade, the requirements for warnings are less because professionals ought to know the dangers in the product

-volenti and contributory negligence were raised and rejected by the court

-it is important to show that the plaintiff did in fact read the warnings in the first place

-if the plaintiff did not read the warnings, there would be no negligence because the causation requirements would not have been met

-the defendant argued that they had met all of the statutory and regulatory requirements, but this was not decisive for the court

Hollis v. Birch
-medical products case

-the plaintiff had gotten breast implants which ruptured; the silicone leaked into her body, migrated and caused damage

-the plaintiff had done nothing to cause the rupture and the result was unexpected

-the product is not available directly to the public - it must be obtained through a doctor (learned intermediary)

-there is a high duty to warn due to the nature of the product and the fact that it was to be inserted into the body

-the gravity of the harm was potentially large because of the fact that the product is being inserted into the body (as with pacemakers, drugs, etc.)

-the obligation is to give clear, complete and current information

-Dow, the co-defendant, was receiving field reports, but did not disclose them because they were somewhat inconclusive

-the court says that they must disclose it

-the onus to warn is not costly - the company must simply make sure that the information goes out

-learned intermediary rule:

-defence for the manufacturer

-it is the manufacturer’s duty to get the information out to the intermediary, if that is the way that the product is handled

-the intermediary then bears the burden of giving proper information to the consumer

-this did not work in this case because the intermediary must be as well informed as the manufacturer

-here, Dow did not pass any important information to the doctor, therefore the doctor could not be considered a learned intermediary

-there are two issues in terms of causation:

1) What test must be used?

2) Would the doctor have warned the plaintiff if the proper information had been available?

-the test comes from Reibel v. Hughes:  if the patient was given the right information, would they have gone through with the procedure?

-the plaintiff must prove they would not have done what they did if they had been given the correct information

-the proof is hypothetical: the plaintiff will always say that they would not have gone through with the procedure when there is a lawsuit involved (this is the danger in the subjective test)

-an objective test could be used, but the court rejects this and applies the subjective test

-the burden of proof for the plaintiff is met by proving that the manufacturer failed to inform

-the plaintiff has to show that if the information had been given to the doctor that he would have told her about it

-”but for the defendant’s failure, the harm would not have happened”

-if the test is taken otherwise, the failure of the manufacturer would be shielded by the doctor

-Dow argues that the doctor would not have told the plaintiff of the risks, but the court rejects this argument, as it puts too much of a burden on the plaintiff to prove otherwise

-further on the duty to warn, in light of the direct advertising from pharmaceutical companies to consumers, if this is allowed as a defence, the manufacturing companies should bear the responsibility to be extremely careful about the warnings given

-the learned intermediary defence will not be relied on as much because people will go into their doctor’s office pre-sold on the products

2. Informed Consent to Medical Treatment
-issues may arise when something goes wrong and the plaintiff claims that the damage was in the choice that they made

Reibl v. Hughes
-the plaintiff was diagnosed properly, but the defendant did not inform him of the risk of stroke from the procedure

-there was a high risk of stroke from the condition to begin with

-the cure itself also gave off a risk of stroke, although not of a high likelihood, but a high gravity

-the choice went wrong, not the doctor’s behaviour

-what is the standard for disclosure?

-the court applies a high standard to the doctor due to the nature of the relationship between the patient and the doctor - the doctor has all of the information, the plaintiff has none

-the doctor is the servant of the patient and they must give the patient all the information they need to make a good choice

-doctors must assume that the patient must be told as much as possible about the procedure and they must answer all questions and tell any material factors surrounding the treatment

-the doctor in this case did not give the patient enough information about the procedure

-the court uses a modified objective test to decide what the plaintiff would have done, had they been well informed

-what would a reasonable person in the position of the plaintiff with correct information do?

Arndt v. Smith
-the majority continues to apply the test from Reibl v. Hughes
-the court accepts the rationale behind using the modified objective test

-Hollis used a subjective test but was distinguished because it was a products liability case

-the plaintiff is left to show what a reasonable person would have done in the situation

-the court softens this by allowing relevant circumstances of the plaintiff to enter into the test

-if the plaintiff voices concerns about something, they are demonstrating a certain attitude toward the procedure

-the concerns expressed must be reasonable and may include such things as financial considerations

-unreasonable concerns would be if a patient feels that rashes are a sign of evil and one of the side effects that wasn’t discussed was a rash

-the judgement seems to leave it open to the injection of a number of personal traits, the question becoming why not move to a subjective test, as used in the UK and Australia?

-the Supreme Court still has not moved from the modified objective approach and all of the judges agreed on the outcome, no matter which test was used

-this particular plaintiff was found not to be someone who would have aborted her child, whether or not the information was given, because of her particular desire for children

-she would have needed a lot of convincing to go through with abortion and because she was in her second trimester, it would have created a risk to her and it would have been difficult to get permission

-shows a great difference from the plaintiff in Hollis; this plaintiff was easily shaken and she lost her claim on causation

-informed consent may come up in a number of contexts

-in medical research, where there is no therapeutic value in volunteering, the standard of disclosure is absolute

3. Human Reproduction
Dobson v. Dobson
-illustrates prenatal injury where the damaged person was a fetus at the time the harm was done

-the action was brought when the child was born

-the prenatal injuries resulted from the mother’s negligence

-the fetus has no legal rights per se and actions can only be brought if the fetus is carried to term and born alive

-those born alive can sue third parties successfully for injuries that happened to them in a usual negligence action

-here, it was not a third party that caused injury, but the mother

-the Supreme Court held that there should be maternal immunity and maternal negligence would have no action

-based on policy:

1) it is overly invasive

-it interferes with the privacy and autonomy rights of the pregnant woman

-the mother’s whole behaviour regarding the pregnancy would be scrutinized

-any problem that the child has could potentially be traced back to the mother’s actions while she was pregnant

2) What is the standard of a reasonable pregnancy?

-the Anns Test was used to get to this point and the court felt it necessary to curtail the action for policy reasons

-it has been argued that there may be certain exceptions to the immunity rule, such as when the mother owes a duty of care anyway and fails to discharge that duty 

-the court rejected this exception because it would be hard to determine what is a parental duty and a general duty

-the UK recognizes an exception to the rule in the case of motor vehicle accidents, due to the availability of insurance

-our civil system has never based liability on the availability of insurance

Arndt v. Smith
-illustrative of wrongful birth - the woman was given wrong information which resulted in her losing the option to abort

-can also occur in preconception when the mother is not told or is misinformed about pertinent genetic information

-wrongful life is not accepted in Canada

-involves a situation where the infant is born with serious physical handicaps and claims that there life is the injury and that if the professional had done their job properly, the mother would have aborted

-wrongful conception arises out of negligent vasectomies and tubal ligations

-the issue is damages: should the parent of the unwanted child be able to recover the costs of raising the child?

-what about mitigation of losses?  Can happen through giving up the child for adoption

McFarlane v. Tayside Health Board
-no recovery was awarded at the Supreme Court for the costs of raising the child because the child is not considered to be a loss

-the child should not be considered damage

-a healthy life is considered to be a joy and a blessing and should not be stigmatized in any way as damage

-parents have a duty to mitigate their damages (abortion, adoption, institutionalize)

-the courts have dismissed the argument as being out of control - how can we say it is unreasonable to carry a pregnancy to term even if you didn’t want the child?

Freeman v. Sutter
-case of failed abortion

-the father brought an action

-the Manitoba Court of Appeal said that there was no cause of action because no duty of care was owed to the father

-a father can only join in and recover damages only if the mother is a litigant

-his action is completely derivative of the mother’s action

4. Occupiers’ Liability
-pure statutory tort

-common law has been legislated out of existence

-common law might still be useful in determining:

-what is a premises?

-who is an occupier?

-the concept has expanded from what it used to be

-an occupier can be held responsible for the negligence of others on his premises

-s.3(1) brings occupier’s liability into the realm of negligence and sets out a standard of a reasonable person

-there is no longer a trespasser, licensee, invitee, contractual entrant distinction

-the obligation created is “whatever is reasonable in the circumstances”

-the volenti defence is preserved by the act and contributory negligence applies

-visible, posted notice can remove implied consent

-the Crown is bound by the act

5. Breach of Statutory Duty
The Queen v. Saskatchewan Wheat Pool
-the defendant delivered to the plaintiff a shipload of grain from Thunder Bay that was infested with rusty beetle

-several days later, the infestation is discovered when the test results come back

-the ship had to be diverted for fumigation of the hold at a cost of $100,000

-the plaintiff brought a tort action against the defendant

-the defendant, it was argued, should be held responsible because delivering infested wheat was a breach of a statutory duty under the Canada Grain Act
-this was a regulatory scheme that said if you let wheat out of your pool that was infested, a fine had to be paid

-issue: is there a tort for breach of statutory duty?

-the plaintiff argued that there was and the elements were:

a) a statute

b) breach of the statute

c) proof that the defendant caused the harm

-all elements were present in this case

-the defendant argued that there was no such action in Canada

-the Supreme Court held that we do not have a tort of statutory breach

-the court also chose not to take the route of negligence per se

-it may be found that the behaviour is below standard, but the plaintiff in this case did not prove negligence

-the statute would be a useful indication of what the standard would be, but it is not conclusive

-the statute used must have something to do with the action being brought forth

6. Negligent Misrepresentation Causing Economic Loss
-liability for pure economic loss

-has always been something that negligence could handle

-deals with pure economic loss:

-something is done to diminish or damage your wealth; there is no personal or property damage and the damage is purely financial

-if purely financial interest are an issue, there is always the possibility of contractual remedies, using fraud, mistake of a fiduciary, etc. instead of treading into negligence

-the specter of indeterminate liability might cause a ripple effect and cause endless plaintiffs to come forth with a claim

Hedley Byrne Ltd. v. Heller & Partners
-first case to take negligence beyond the line

-recognized liability for negligent misstatement

-the plaintiff had a client ad agency and they put themselves in a position to owe money for the client for ad space

-the plaintiff was concerned as to whether or not their client would be able to pay and they asked their bank to get a credit reference from the client’s bank (the defendant)

-the credit rating is given by the defendant, who carelessly responds (they did not look at the request carefully)

-the House of Lords looks at the situation as though the plaintiff and the defendant had direct contact

-if someone gives the plaintiff bad advice or information on which the plaintiff relies, is that person then responsible for any losses the plaintiff incurs in reliance on those statements?

-the plaintiff ends up losing money when their client goes bankrupt

-the defendant did not qualify how much they had looked into the client, but they did include a limitation or exemption clause in their letter

-the case law did not accept this kind of action

-negligent words cause a problem and people can be held responsible for them in even the most casual statements

-this case represents the first cautious stop toward recognizing negligence where the only outcome is pure economic loss

-the case tells us that there can be obligations for negligent misstatements

-the question is one of a duty of care

-there must be a special relationship between the plaintiff and the defendant

-the relationship is special because someone will rely on it and there is an undertaking of responsibility beyond the realm of contract

-there could not have been an action of fraud here because the defendants believed in what they were saying

-Derry v. Peek tells us that when you think what you are saying is true, there cannot be fraud; you must know you are lying or are reckless of the truth

-circumstance where negligent misrepresentation may apply:

-special relationship between the plaintiff and the defendant

-the defendant undertakes or assumes an obligation or responsibility

Hercules Management Ltd. v. Ernst & Young
-shows the Canadian approach to the issue

-there is a problem with indeterminancy

-comes from Ultramares Corp. v. Touche
-if the action is allowed, the defendants will face an indeterminate amount of liability to an indeterminate number of plaintiffs over an indeterminate amount of time (American case)

-the decision is based on the Anns Test

-the relationship of proximity comes from reasonable foreseeability of the plaintiff relying on the information and it must be reasonable for the plaintiff to so rely

-the relationship of proximity is found fairly easily in this case

-the policy step of Anns is where the indeterminancy issue is introduced

-who might rely on the statements?

-who would the defendant have in mind as a potential plaintiff?

-what was the information being used for?

-the shareholders in this case are well within the limited class of persons to be foreseen by the defendants

-the purpose was where the plaintiffs ran into problems

-the information was prepared to allow the shareholders to oversee the management of the company

-the shareholders used it for a different purpose, not within the scope of the intended 

purpose

-they used it for their own personal investment purposes and ended up losing money

-this goes to indeterminancy - the defendant cannot foresee the limits of their liability

-the imposing of liability in this situation would be prohibitive

-the company would have had an action, not just the shareholders

Glanzer v. Shepherd
-American case that is contrasted with Ultramares
-the defendant was a weigher who weighed things for a fee

-the defendant weighed something for X who was selling it to the plaintiff for a per pound price

-the defendant weighed it wrong and gave X a certificate who charged the plaintiff accordingly

-the plaintiff later finds out the weight was wrong and they paid too much

-the plaintiff sued the defendant in tort and the defendant was made to pay for the pure economic loss

-what was the “end and aim” of the information given?  To know how much X should charge for the goods

Queen v. Cognos
-the plaintiff was interviewing for a job with the defendant company

-the defendant failed to tell him something - the funding for the position was not firm

-the plaintiff gave up a good job to work for the defendant and moved his family, etc.

-the job folded and the plaintiff sued for negligent misstatement

-non-statements were found to be negligent, as well - all relevant and material information must be disclosed

7. Negligent Performance of a Service Causing Economic Loss
White v. Jones
-the defendant had a client who wanted a will drafted to benefit the plaintiff

-the old will had left the plaintiff out (the daughters and their father had a falling out)

-the client died before the new will was made

-the plaintiffs sued the defendant for negligence

-they got nothing under the old will because the defendant did not prepare the new will

-the plaintiffs never really lost anything - they are complaining because they did not get something

-expectation loss is generally a part of contract, which they cannot turn to because they have no privity with the lawyer

-the estate cannot sue because it has experienced no losses

-presents a gap in the law: the party that has an action has no loss, whereas the party with the loss has no action

-the court allows the action and the plaintiffs get their expectation losses out of the lawyer’s pocket

-there was always the possibility of expanding contract law to include third-party beneficiaries but the court did not want to do this

Whittingham v. Crease
-the lawyer prepared the will and it was found to be negligent in its execution

-it represented a bad act, as opposed to a non-act and the plaintiff was able to recover

-indeterminancy was not an issue because the defendant knows exactly who the third parties are and the amount is based on the value of the estate

-negligent misrepresentation revolves around reliance - in this case, there was no reliance, only expectation

Edgeworth Construction v. N.D. Lea & Associates
-the defendant engineers perform a professional tasks negligently

-the defendant has a contract with the province who puts out information given by the defendant for a tender which the plaintiff wins

-the plaintiff sues the defendant for pure economic loss because the specifications given were not correct and they caused the plaintiff to lose money on the contract with the province

-the defendant was found liable because it was reasonable for tenderers to rely on the information given by them

-good for deterrence and policy

B.D.C. Ltd. v. Hofstrand
-the government had a contract with the defendant courier service (B.D.C.) to carry messages and packages around

-the plaintiff gave a registration to the government to obtain some land in order to enter into a contract with another party

-papers had to be taken elsewhere through the defendant who was negligent in getting it where it had to go

-the plaintiff losses an opportunity because of the defendant’s negligence

-the plaintiff was not allowed to recover in negligence because of the indeterminacy problem

-the courier had the package, but had no idea what was in it and they did not know anything about the plaintiff

-they could not possibly know about the type of loss that the package represents

-a strong link must be found for a duty to be recognized

-illustrates how narrow White v. Jones is

Spring v. Guardian Insurance
-the plaintiff is a former employee of the defendant

-the plaintiff requests a letter of reference from the defendant

-the defendant negligently writes the letter and it results in a negative letter

-it comes out later that this is why the plaintiff had been unsuccessful in his job hunt

-his suit against the defendant is successful

-there was no reliance by the plaintiff, but there was a negligent misrepresentation to the plaintiff’s potential employer

8. Relational Economic Loss
-the plaintiff will be a step removed from a sufferer of damage

-the damage is done to the person or property of “X”

-the plaintiff suffers economic loss because of their relationship with “X”

-does the defendant owe a duty of care to those beyond “X?”

Barber Lines v. Donau Maru
-the defendant caused an oil spill in the Boston Harbour

-the plaintiff was a disappointed dock user that had to use another dock and they suffer economic loss because of it

-the dock owner is the actual sufferer

-the plaintiff was not permitted to recover because of the problem with indeterminancy

-decided as such for policy reasons

Bow Valley Huskey Bermuda Ltd. v. Saint John Shipbuilding Ltd.
-the plaintiffs are HOOL and BVI, which make up BVHB

-BVHB’s property had been negligently damaged

-the defendants are St. John Shipbuilding and Reychem

-BVHB has a contract with St. John, but not Reychem

-the exemption clause in the contract with St. John bars any action and the only tort action that remains is with Reychem

-duty to warn issue: Reychem should have warned about how to use their product properly

-contributory negligence is raised and accepted against BVHB

-HOOL and BVI are contractually related to BVHB

-they pay rent even when the rig is not available to them

-they incur rental costs and losses from paying suppliers

-generally, there is an exclusionary rule for relational economic loss, but there are exceptions set out in several categories (see the Torts text)

-the plaintiffs do not fit into any categories

-the categories are not closed, but their attempt at making a new category fails

9. Product Quality
-most case law centers around defective buildings

Winnipeg Condominium Corp. No. 36 v. Bird Construction Co. Ltd.
-the plaintiff is a subsequent purchaser of a condo complex

-the exterior cladding of the building fell down

-would have caused significant damage to people or property, but it happened at night and not extra damage was done

-the plaintiffs had the problem repaired to the tune of $1.6 M

-it was not known why the cladding fell; it is assumed that it was the contractor’s fault

-the action here was in a preliminary motion, seeking to find whether the plaintiff had an action against the defendant or not

-the plaintiff’s action was allowed by the Supreme Court

-it is foreseeable to contractors that ultimate users may suffer from their bad behaviour

-policy based decision based on deterrence and safety

-the court does not want to deter plaintiffs from preventing injury and property damage

-makes the distinction between shoddy work and actually dangerous work

-shoddy work leads to a transmissible warranty on quality

-clearly a case of dangerous defect

-indeterminancy is not a problem because liability is limited to current owners and to the normal wear and tear of the building

-the amount of the liability is controlled in that the plaintiffs will be awarded repair costs based on putting the building into a non-dangerous position again

-the time for liability is limited by the useful life of the building

-the contractor is best placed to prevent the damage in the first place, as well as to repair it in the future

-defective chattels would likely be included in this line of reasoning

10. Governmental Liability
-public authorities are treated differently than other defendants because they are dealing with public monies and political and policy decisions are being brought into the court

-public authorities are created by statute

-they are accountable when:

-their duties are done badly

-when they do intentional abuses of their power

-when they are acting negligently in their operational function

-they are not accountable for their policy making

Barrett v. District of North Vancouver
-the plaintiff drives his bike into a pothole concealed by a puddle and he suffers injury for which he was unable to recover

-the plaintiff claimed that the municipality did not check for potholes frequently enough and that they failed to adequately mark the location of the potholes

-every two weeks, the streets would be inspected for potholes and repairs would be done or warnings would be erected if a pothole was found

-the defendant had followed the system and had been there the week before and found no pothole

-there was no argument that there was one there and they failed to notice its presence

-if it had been the operational function that was the problem, it would have been justiciable

-the plaintiff was complaining about the scheme itself and policy is not justiciable

-the court finds that policy cannot be attacked just because it does not suit you

-other factors such as budget, other tasks, etc. must be looked at as well

Neilson v. Kamloops
-the Supreme Court reaffirms the Anns test

-the plaintiff sued the defendant for the failure to enforce their own by-laws

-a contractor built a house for his father, an alderman in the defendant municipality

-the inspectors found problems and imposed two stop work orders

-the contractor completed the building and the defendant municipality did not prosecute

-the plaintiff bought the house and discovered the defects

-the plaintiff sues the defendant

-the defendant claimed that it was their discretion whether or not to sue and this could be seen as an exercise of policy

-the court does not accept this because of the relationship between the contractor and the alderman

-the decision proceeds in terms of Anns
Just v. British Columbia
-the plaintiff was driving in his car when a boulder crushed it, causing death to his daughter and injury to the plaintiff

-the Supreme Court decides that the problem was operational, not based on policy

-the plaintiff claimed that the defendant failed to properly inspect the area for loose rocks

-inspections were carried out by looking for problems from the road and if a visible problem appeared, they would act

-the problem with this particular boulder was not seen because they chose a different system of inspection

-policy is characterized by decisions that have been made at a high level, usually taking budgetary constraints into account, involving the allocation of personnel

-the decision to inspect in the first place was seen as a policy decision and the manner of inspection was considered to be operational

-might have been decided this way because a child had died

-the case was sent back to trial to determine what the standard of care was to be in that situation

-at the trial, below standard behaviour was found and the plaintiff recovered

-if the statute sets out a duty of care, it will be used

-where there is no statutory duty, Anns must be considered in deciding whether or not there is a duty

-policy itself can only be attacked when it is so wrong that it cannot fall under the governing body’s discretionary power

Brown v. British Columbia
-involved black ice on a road

-the issue was whether or not the defendant was properly exercising their duty

-the plaintiff was claiming that the defendant was operating under their summer schedule and not their winter schedule; had they been on their winter schedule, the problem would have been taken care of before the plaintiff had a chance to be injured

-the complaint centers around the defendant’s decision not to operate on the winter schedule

-the decision about what schedule to be on was found to be a policy decision

-undoubted negligence was found on the part of the defendant because they did not have the phone number of the on-call employee (operational concern)

-the plaintiff is arguing faulty policy and he loses on this point

-the negligence point was lost on causation because not having the phone number would not have made a difference in the outcome - it would have taken time for the on-call employee to get there and he would not have made it before the plaintiff got into his accident

11. Prevention of Criminal Violence
Doe v. Metropolitan Toronto (Municipality) Commissioners of Police
-the plaintiff was raped and she claimed that if the police had warned the residents in the area, she would not have been victimized

-the plaintiff also claimed that the police’s negligent investigation caused the perpetrator to run free and cause her victimization

-the plaintiff is suing a public authority who is governed by statute

-the policy/operations dichotomy must be considered

-the decision makers were two police officers who got the file

-the decision of how to investigate was not made in terms of financial, budgetary or personnel constraints

-policy decisions would come from a higher level in the organization

-the next step is to consider whether or not there is a duty of care owed to the plaintiff

-the duty of care in the Police Act is owed to the public

-involved a duty to warn

-the plaintiff was a foreseeable plaintiff

-policy considerations were not addressed in this case - they were addressed in an earlier motion

-policy issues might have included the increased costs of policing if police are to be held liable

-indeterminancy

-the courts would be second-guessing professionals and it is inappropriate for the courts to use their hindsight to tell the police how to do their job better

-defensive policing might keep the police from using creative measures to prevent crime

Hill v. Chief Constable of Yorkshire (1989, House of Lords)

-the county of Yorkshire was being terrorized by the Yorkshire Ripper

-the plaintiff was his last victim and her estate argued that if the police had done a better job, she would not have been victimized

-the police had interrogated him a couple of times, but could not connect him to the crimes

-the House of Lords found no duty because of insufficient proximity

-even if proximity had been found, the House of Lords would have negated the duty for policy reasons

-in this case, there was not a clear profile for the victims - the victims tended to be young women, but this was not always the case

-a warning would not have made a difference

Dorset Yacht v. Home Office
-the plaintiff had a boat near a young offenders school that was stolen and subject to a bunch of damage

-the defendant had not been doing his job properly, it was foreseeable that the young offenders would escape and that damage to boats in the area would happen

-the duty was owed because the boat owners were proximate enough

-distinguished in Hill - the perpetrators escaped and were identified and the group of victims were known and small

12. Educational Malpractice
-arose initially in the United States

-two groups of plaintiffs:

1) plaintiffs with identifiable learning disabilities who have completed schooling without basic reading and math skills

2) plaintiffs who have diagnosable learning disabilities which have not been detected, or if detected, have not been addressed in an appropriate manner

-cases usually fail for an absence of a duty of care

-difficult to set the standard of care, determine cause in fact

-the court should not second guess or interfere with the educational system

-procedures may be available to address the concerns while the child is in school

Gould v. Regina (East) School Division No. 77
-the plaintiff was a seven year old who had suffered stress and anxiety as a result of the defendant’s teaching

-the statement of claim was struck out due to the difficulties in setting a standard of care and stress and anxiety are not compensable

13. Legal Malpractice
-handled in much the same way as other professional liability cases

-three situations where special considerations apply:

·The duty of care of a lawyer in the conduct of litigation

-barrister’s immunity does not apply in Canada, as it does in England

-the burden of proof on plaintiffs would be difficult, requiring proof that the legal representation provided to the plaintiff failed to meet reasonable standards and current practices

·The duty to care to non-client third persons

-two situations:

1) where a lawyer is representing a client in respect of a transaction or a dispute with another person (the other person is the third-party)

2) where a lawyer is retained by a client to engineer a transaction designed to bestow a benefit on a third-party

-rare for a duty to be recognized to third parties

-might be recognized where the third party does not have legal representation

-see White v. Jones
·Informed consent to legal representation

-unsuccessful defendants may claim that they were misinformed about the risk of substantial punitive damages being awarded against them when they decided not to settle

-the plaintiff must prove cause-in-fact

-likely subject to a modified objective test

III. Intentional Torts
-trespass was the first intentional tort which spawned the rest of the tort actions

-battery is about bodily integrity

-assault is about peace of mind

-false imprisonment is about liberty

-malicious prosecution deals with not being abused by the system

-intentional infliction of nervous shock deals with peace of mind

-intention is defined as the consequences being certain to result or substantially likely to result

-the plaintiff must prove actual or imputed intention

-transferred intent is accepted

-once you start something, your intention remains until the act is done, no matter who is harmed in the meantime

-motive is not a consideration in determining liability

-provocation is not an excuse

A. Intentional Interference with the Person
1. Battery
-trespass to the person

-unconsented touching

-the plaintiff does not have to prove that they did not consent; the burden is on the defendant to show that the plaintiff consented

-the physical interference can be either harmful or offensive

-there must be a direct link between the plaintiff and the defendant

-a certain amount of contact has to be tolerable because we live around other people

-battery in the criminal law is assault

-the objective standard is of a reasonable sense of dignity

-the onus is on the plaintiff to say “no” to any touching that they do not consent to or find offensive

-battery can happen when you interfere with something closely connected to the plaintiff (purse, jewelry)

-you do not even have to be conscious of the harm at the time that it is happening for it to be a battery (ie - under anesthesia)

Cook v. Lewis
-the plaintiff was shot by one of two negligent shooters

-makes a statement that where the plaintiff is harmed by direct application of force, it is a battery and the onus shifts to the defendant

-the defendant must prove they were not intentional or that they were not negligent

Bettel v. Yim
-the plaintiff was a young man who had his nose broken by the defendant

-the defendant argues that he did not intend the consequence of his action

-the test is not subjective

-the court said the act was continuous

-the defendant intended to grab the plaintiff and shake him, this was battery in the offensive sense in the circumstances

-the defendant then argues that the harm was not foreseeable

-the court says too bad - it is not like negligence

-illustrates the chain of events approach: the battery began with the battery of grabbing the plaintiff and shaking him; the shaking resulted in the head of the defendant breaking the plaintiff’s nose

-only the intention of the initial act has to be inquired into

M. v. M.
-incest case where the plaintiff was abused by her father and an action was brought later in life

-applies the concept of discoverability

-it is not the activity that starts the clock, it is when you know or should have known the damage done was tortious

-the court found that the plaintiff was not aware of the tortious behaviour until she began therapy

-remember the Limitation of Actions Act
2. Assault
-old tort about the defendant doing wrong to the plaintiff’s sense of well-being

-the fear of immediate battery must be reasonable

-fear is not necessarily a requirement; a mere apprehension of offensive conduct will be enough

-the behaviour is actionable because the plaintiff may lash out and do a battery

-assault is a likely defence to battery

-one must be conscious of the assault to make a claim

Stephen v. Myers
-the defendant must have the means of immediately carrying out the battery

-cannot be a future apprehension of fear

-the plaintiff was not in immediate danger because the defendant was being held back when the threat was uttered

-looks at the intent, rather than the ability

-damages awarded were extremely nominal and there is always the possibility of getting punitive damages

-there are not a lot of cases on a direct suit of assault as it is most often used as a defence to battery

Tuberville v. Savage [1699]

-the action of assault was unsuccessful

-the plaintiff sued the defendant for battery and the defendant’s defence is assault

-the defence failed because the threat by the plaintiff was not considered to be an assault

-conditional threats cannot be an assault

Bouton v. Allstate Insurance
-Halloween night - the plaintiff went to the door and saw three youths, one of whom was dressed in military fatigues and carrying a plastic machine gun

-the plaintiff shut the door, got his gun and killed the youth

-the plaintiff sued the child’s insurance company, claiming that the child’s negligence caused him damage in that he was found guilty of second degree murder, incurred legal cost and was caused loss of reputation

-there was no real assault because it was Halloween and it was reasonable for someone to knock on the door in costume

3. False Imprisonment
-also called false arrest

-contains a notion of detention

-liberty, freedom of movement is being protected

-length of the confinement is irrelevant

-can occur when there is a failure to release someone from consented confinement

Bird v. Jones
-the plaintiff alleges false imprisonment but is denied

-there must be a total restraint

-the plaintiff wanted to go across a bridge, but was obstructed by spectators watching a regatta

-the plaintiff could have easily taken another route without being stopped

-a physical boundary is not necessary, but boundaries must exist (psychological boundaries count)

-there was no constraint in this case

-if there is any reasonable means of escape, it is not false imprisonment

-you do not have to put yourself at risk

-the duration of the imprisonment is of no concern at all

-you do not have to be conscious of what is going on

Noguchi v. Nakamura
-the plaintiff had a relationship with the defendant that had ended

-the defendant asked the plaintiff to go to the store with him and the plaintiff went

-when they returned to her home, the plaintiff did not let her out of the car

-eventually, she jumped out of the car

-she consented initially, but her consent ended wen she wanted to get out of the car

4. Malicious Prosecution and Abuse of Process
-subject to five requirements that all must be proven:

1) the defendant must have instigated proceedings against the plaintiff

2) the proceedings must terminate in the plaintiff’s favor

3) there must be a lack of reasonable and probable cause

4) the defendant must be motivated by malice

5) must show proof of damage

-foundations are in wrongfully putting someone through the criminal justice system

-developed in response to abuse of the criminal justice system

Roberts v. Buster’s Auto Towing Service Ltd.
-malicious prosecution and false imprisonment are mutually exclusive

-the plaintiff had his car towed and he makes a rude comment when he picked it up

-the defendant closed the gate on the plaintiff’s car and the gate was damaged

-the defendant called the police and had them arrest the plaintiff

-the defendant accused the plaintiff of wilfully damaging the plaintiff’s property

-this tort needs to have some sort of judicial figure using their discretion, which in this case was a justice of the peace

-a good outcome is needed for the plaintiff; they must show that they were not prosecuted, they were found not guilty, the charges were dropped or the charges were stayed

-the plaintiff must prove that the defendant had no reasonable and probable grounds and that they acted with malice

-damage must also be shown

-the defendant knew that the plaintiff did not drive at the fence and they did what they did out of malice

-all five requirements must be proven for the action to succeed

5. Intentional Infliction of Nervous Shock
Wilkinson v. Downton
-the defendant deliberately lied, telling the plaintiff that her husband had been badly injured at a far away location

-the plaintiff’s damage was becoming ill

-there was no real cause of action, yet the court finds for the plaintiff

-the plaintiff must be of ordinary phlegm and cannot be overly sensitive

-if the defendant knows of the plaintiff’s particular weakness and keeps playing on it, the ordinary phlegm requirement can be passed over

-the defendant has to wilfully intend to cause the problem or harm to the plaintiff (not inadvertence, as in negligence)

-the court does not find actual intention, it is imputed

-the defendant did not mean to cause her harm, but it was as if he did because his misrepresentation was extreme and calculated in such a manner that it would produce such a result in a person of ordinary phlegm

-causation must be proven

-damage is required

-foreseeability is not a requirement

Clark v. Canada
-modern application of the tort

-the plaintiff leaves her job because of harassment from co-workers and supervisors at work

-several events had occurred over time

-there was a group of defendants, all different from one and other in terms of their relationship to the plaintiff

-outrageousness of the conduct is not necessary

-the relationship between the plaintiff and the defendant must be taken into account

Samms v. Eccles
-American case that illustrates a different area where the tort might apply

-harassment case where the plaintiff claimed severe nervous shock

-the court decides to protect her emotional well-being

-the focus is on the quality of the behaviour - it had to be outrageous and extreme

-the behaviour was repetitive and the plaintiff made it clear that she did not want this attention

-the court makes the distinction between this case and others where there is no harm in asking

-the test is set out as follows:

-the defendant intentionally engaged in some conduct toward the plaintiff a) with the purpose of inflicting emotional distress or b) where any reasonable person would have known that such would result and that his actions are of such a nature as to be considered outrageous and intolerable in that they offend against the generally accepted standards of decency and morality

6. Privacy
-example of the law trying to be flexible and moving with the times

-generally, the law hasn’t protected privacy, but there are ways to get there

-statutory tort has been developed in Manitoba

Aubry v. Editions Vice-Versa
-recognizes a right to privacy

-illustrates the difficulties in deciding where someone’s interests end in favor of those of society

-the tort occurred in publishing the plaintiff’s photograph in a magazine without the plaintiff’s permission

-the plaintiff is recognizable in the photograph; she sues and wins

-the plaintiff’s anonymity is being violated

-the tort occurs at the publication of the photograph and someone has to recognize the plaintiff, as well

-if the plaintiff’s appearance was incidental to the photograph, she would have had no cause of action

-in this case, she was the principle subject matter of the photograph

-when the plaintiff is a public figure, they should have a lower expectation of privacy because the public’s right to know is valued more than their privacy

-an unreasonable, unjustifiable invasion of privacy must be shown to have a cause of action

-the majority finds an invasion but damages must be shown

-the plaintiff only showed emotional damage, but was still able to recover a small amount

-in other cases, financial losses might be sought where the defendant may have escaped a cost that the plaintiff should be entitled to (such as a model fee)

Privacy Act
-actionable per se without the proof of damage

-requires a substantial, unreasonable invasion without claim of right

-defences are available, showing a balance between the rights of the plaintiff and those of the defendant

-the act does not limit suits on other common law actions in the same vein

Davis v. McArthur
-the defendant was found not to have invaded the plaintiff’s privacy

Milton v. Savinkoff
-likely a wrong decision - look at the case

7. Discrimination
Seneca College of Applied Arts v. Bhadauria
-the plaintiff was an East Indian woman who made several applications for teaching positions at the defendant college and was never given an interview

-no cause of action was found because the Supreme Court decided that the Ontario Human Rights Code provided a comprehensive and exhaustive vehicle for protection against discrimination and there was no need to develop and recognize a complimentary tort

8. Stalking and Harassment
-has been legislation in this area

·Domestic Violence and Stalking Prevention, Protection and Compensation Act
-defines stalking

-conduct must be repeated

-most reasonably cause the victim to fear for their own safety

-examples are given

-creates a statutory tort without proof of damage

Allen v. C.F.P.L. Broadcasting
-workplace situation

-the plaintiff alleges a tort of sexual harassment

-the plaintiff was harassed in the workplace for a long time by her boss and it forced her to leave her job; she also had medical damage

-the court disagrees and says that there is no tort of sexual harassment and they reject the idea of finding a new tort because the federal Human Rights Act covers the action

-the defendant admits what he did to get himself out of tortious liability and under the Human Rights Act
-there is legislation and law that says that the legislation must apply

-the plaintiff’s action had to be dismissed because of this, even though she may not be provided for sufficiently under the Act

Lajoie v. Kelly
-recognizes the tort of sexual harassment, even though the Human Rights Code exists

-the code is an additional right

-the plaintiff is not precluded from bringing the tort action by the code

-what does the case say about the tort?

-what is alleged can be minor

-abuse of power seems to be necessary

-one does not appear to have to prove damages

-the plaintiff in this case recovered nominal damages even though she did not have to show actual damage

9. Defences to Intentional Interference with the Person
a) Consent
-it is assumed and it is up to the defendant to prove otherwise

Allan v. New Mount Sinai Hospital
-the plaintiff was injured under anesthetic which caused her unusual harm

-the harm that she experienced was unforeseeable to a fairly common mishap

-the negligence action failed because the anesthetist did not do anything below standard and her damage was unforeseeable

-a battery, however, is found

-putting the needle in the plaintiff’s left arm was a battery because the plaintiff did not consent to having her left arm used

-illustrates the scope of consent

-does not matter if we think this is unreasonable

-the lack of consent here was express, but it does not have to be; inactivity generally is not consent

-consent can also be revoked, which may cause problems to the defendant

-consent can also be refused in any circumstance

Norberg v. Weinreb
-the defendant doctor bribed addicted patients with drugs for sexual favors

-there was no consent here

C. v. Wren
-deals with capacity to consent

-parents sue the doctor who was going to perform an abortion on their daughter

-the issue: what is the ability of the child to consent?

-may happen at different times for different people

-”mature infant” concept

-subjective analysis

-depends on the particular child

-parent’s rights do not totally disappear until 18, but they can be done away with if the child is of sufficient intelligence to make the decision

-factors:

-is the child emancipated?

-strong factor, especially if the child is supporting herself

-is the child a mature minor?

-counts even if the child is living at home

-children can consent to treatment or refuse treatment

-when parents deny consent on behalf of young children to receive medical treatment, the state may step in, saying the child needs protection

-the state here would take custody of the child and seek the necessary treatment and the power fades as the child grows older

-if the person is incapacitated, common law allows for proxy consent by someone close to the person

Temple v. Hallem
-deals with consent to injury in sport

-essentially, the defence here is volenti non fit injuria

-there is an agreement of the parties to do the activity which amounts to an assumption to the legal and physical risk

-has a lot of use in sporting activities as the risk is often known before the activity is taken on

-in team sports, all the players mutually agree to be responsible for each other (unspoken, people generally understand)

-in this case, the contact would have been seen as battery if two requirements were met:

1) Rules of the game must be broken

2) Harm must be intentional

-pro-defendant - intentional harm, as long as it is within the rules, is acceptable

-the defendant was sliding within the ambit of the rules and it did not matter that the defendant was much bigger than the plaintiff

-in fist fights, consent only goes so far and will not include the use of weapons

-when the fight is over and the defendant keeps on, consent is vitiated

b) Self-defence
-a person is permitted to use reasonable force to repel a battery or an assault

-the reasonableness of the force is determined by a consideration of all the surrounding circumstances

-factors include the nature of the attack, the size and strength of the opponent, the force needed to repel the attack, the use of weapons and the availability of non-violent means of defence

-the defendant is not required to measure the force with nicety and the defence will not be lost if more serious injuries were caused than were technically necessary in retrospect

c) Defence of a Third Person
-recognized at trial level

-factors of reasonableness are similar to those of self-defence

Gambriell v. Caparelli
-the defendant’s son and the plaintiff get into a fight in the back lane

-the defendant feared his son was being choked and she hit the plaintiff over the head with a garden tool

-the battery action was dismissed, even though more moderate conduct would have been sufficient to protect her son

d) Defence of Property
-a possessor of land may use physical force to protect his property from unlawful entry

-when the unlawful entry is peaceable, the possessor must first ask the trespasser to leave nicely

-if the trespasser refuses to comply with the request, reasonable force may be used to eject him

-when the initial entry is force, the possessor is not required to ask the trespasser to leave before using reasonable force against him

-deadly force or serious injury is not acceptable in any circumstances to protect property

e) Discipline
-recognized in the criminal law, as well as in tort law

-certain people have permission to discipline children

-s.43 of the Criminal Code allows parents, teachers and persons standing in the place a parent this right

-the force must not exceed what is reasonable in the circumstances

-the purpose must be for correction

R. v. Dupperon
-defence works at common law, as well as in the criminal law

-the child was strapped by his father after doing a number of bad things over the course of the day

-the circumstances are important

-they are looked at both subjectively and objectively

-age, state of mind of the child, what the punishment was for, if the child responds to punishment, the gravity of the force, the injuries suffered (disfigurement will take away the defence)

-corporal punishment of criminals is no longer accepted, why should hitting a child be allowed?

-if the reason is not corrective, the defence will be taken away

-even if a corrective motive is found, it is subject to rigorous inquiry as to reasonableness

-in some jurisdictions, the common law has abolished the defence

f) Necessity
-the court is reluctant to sanction intentional interference with the person on the ground of necessity

-may be acceptable in cases where emergency medical treatment is provided, reasonable restraint of mental health patients is required

g) Legal Authority
-largely statutory

-power of arrest by a private citizen is limited in that she is permitted to arrest a person who is found committing an indictable offence or a person she believes on reasonable grounds has committed a criminal offence and is both escaping arrest and being freshly pursued by persons who have lawful authority to arrest the person

-a possessor of land can arrest a person who is committing a criminal offence on their land

h) Partial Defences
i) Provocation
-conduct closely related in time to the tortfeasor’s act, which would cause a reasonable person to lose his self-control and act out of anger and frustration

-occurs mostly in battery actions

-includes speech, such as insults, abusive language, blasphemous taunting, and racial or ethnic slurs

-also includes obscene gestures, adulterous actions, acts of betrayal and outrageous conduct targeted at a close family member of the defendant

-a complete defence would promote violence, hence the reason it is a partial defence

-generally leads to a reduction in aggravated and punitive damages

ii) Contributory Negligence
-operates wherever the plaintiff has failed to take reasonable steps for his own safety

-how damages may be reduced depends on the legislation of the province in question

-because the legislation allows apportionment only on the basis of the “negligence” of each party, it makes it difficult to extend to the intentional torts

i) Inoperative Defences
i) Mistake
-not a defence to intentional interference with the person

-provides incentive to exercise great caution before intentionally interfering with another person

-finds exception in self-defence and defence of a third person which require a defendant to respond immediately to what is honestly and reasonably believed to be a threat of immediate violence without first investigating into the validity of that belief

ii) Duress
-proof that the defendant was coerced or forced by others to interfere intentionally with the person of the plaintiff is not a defence

-coercion and pressure must be resisted even when severe consequences may flow from a refusal to submit is the policy behind this

10. Victims’ Rights Act
-a lot of intentional torts are also crimes

-legislation sets up a compensation scheme for victims of wrongs committed by poor criminals

-takes care of the fact that the tort system would not serve them well

-the fund is funded by tax dollars

-it is a no fault system run by an administrative entity

-dependents can make claims where the victim has died

-parallel to the tort system and anything you recover from the tortfeasor will be taken into account under the scheme

B. Intentional Interference with Land: Trespass to Land
-requires:

-direct interference (crossing of boundaries) by person, vehicle, projectile

-either continuing or in one instance

-tort protects interests in land

-a tenant can be a plaintiff (plaintiffs must be in possession)

-intention can be imputed

-the intrusion must be physical

-actionable without proof of damage

Petty Trespass Act
-provides limited recovery for trespass in the form of a fine

-complaint leads to a find

-deals easily with small intrusions

Harrison v. Carswell
-Manitoba case involving picketing

-the defendant was found guilty under the Petty Trespass Act
-the dissent is strong, calling the old laws outdated

-trespass may be used to protect privacy interests

-the property in question was a shopping mall, which is private property with many elements of public property

-judgment suggests that the defendant’s right to informational picketing is greater than the owner’s right to privacy

-the majority does not believe that any of this balancing should be done

-people’s property rights should be protected

-if the law needs to be changed, it should be done by legislation

-done by a change in the Petty Trespass Act, where picketing became allowed in a rather limited sense

Didow v. Alberta Power Ltd.
-deals with intrusions to airspace

-stems from an old Latin maxim that said everyone who owns land has a right to the heavens above to the roof of hell

-came about when aviation did not exist

-now, it is limited to allow aviation intrusions

-the defendant’s power line crossbars intruded into the plaintiff’s airspace by six feet

-in the case law, where there is a permanent, artificial structure that intrudes, it is seen as trespass

-entitles the plaintiff to a remedy, either in damages or as an injunction

-transient low level intrusions such as cranes may be regarded as trespass

-high level intrusions, like planes, will not be trespasses

-in the case of low level intrusions, it will all depend on how much they infringe the plaintiff’s possessory interests

C. Intentional Interference with Chattels
1. Trespass to Chattels
-oldest tort

-applies where the defendant directly and intentionally interferes with a chattel in the possession of the plaintiff

-protects possession, rather than ownership

-any direct interference with a chattel is actionable, including damage, destruction, taking or moving of the thing

-knowledge that the interference is wrongful is not required

-traditionally actionable without proof of damage, however, proof of damage seems to be necessary today

-remedy is an award of damages in the amount of the reduction of its market value or the cost of repairs where it is less

2. Detinue
-available where a person with a right to the immediate possession of a chattel has requested its return from a defendant who has possession of the chattel or who had possession of it but lost it as a result of a wrongful act

-protects the plaintiff’s right to the chattel and focuses on the defendant’s denial of the plaintiff’s right by refusing to return it

-plaintiff must ask for the item back and the defendant must refuse in order for there to be a cause of action

-may be remedied by an order to return the chattel

-damages may also be awarded for the value and detention of the chattel

-action may be defeated where the defendant returns the chattel

3. Conversion
-three central elements:

1) protects persons who are in possession of chattels or who have a right to the immediate possession of chattels

2) it is restricted to the intentional interference and dealing with chattels

3) an act of conversion is one that so seriously interferes with the plaintiff’s rights to the chattel that the defendant may be required to pay its full value

-conversion can happen in many ways: taking, destruction, disposition, refusing to comply with a request to return the chattel

-plaintiff must mitigate their loss by promptly replacing the chattel

-damages are assessed at the time of conversion or when the plaintiff became aware of the conversion

-action may be defeated where the defendant returns the chattel before trial

4. Recovery of Chattels
a) Replevin
-procedure that permits the speedy and effective recovery of a chattel, subject to an ultimate judicial resolution of the dispute

-the court may order seizure of the chattel and its return to the plaintiff and the plaintiff may be ordered to post security to protect the defendant from any loss if the plaintiff’s claim turns out to be without merit

b) Recaption of Chattels
-a person who has a right to the immediate possession to a chattel which is stronger than the right of the person in possession, may, without legal process, physically take back the chattel

-reasonable force may be used

-trespass is permitted

5. Defences
-mirror the defences of other intentional torts

-there is also a remedy known as distress damage feasant that may justify the defendant’s refusal to deliver up a chattel

-an occupier of land may seize a chattel that is unlawfully on his land and has caused or is causing damage

-damage is essential because the power to seize the chattel is given solely for the purpose of securing payment of compensation for the loss caused

-no right of sale, merely a right to retain the chattel until the compensation is paid

D. Intentional Interference with Economic Interests
1. Deceptive Practices
a) Deceit
-established whenever a person has made a fraudulent statements that intentionally causes another person to rely on it to her detriment

-four essential elements:

1) misrepresentation

-verbal, in writing or by conduct

-past or present fact

2) fraud

-requires proof of dishonesty, in that the defendant knew that the statement was untrue or that the defendant made the statement recklessly, not knowing whether or not it was true

3) reliance

4) damage

b) Injurious Falsehood
-grew out of slander of title which occurs where a defendant makes false statements that a person does not own his land, thereby preventing that person from leasing or selling it

-developed to protect against a broad range of false statements which are disparaging of the plaintiff’s trade, business, or property in a way that leads other persons not to deal with

him

-essential elements:

1) false statement made concerning the plaintiff’s business

2) publication of that statement to a third person

3) malice

4) actual pecuniary loss

-justification is a defence

-the false statement can be about the quality of the plaintiff’s product or service, the competence of his employees, the ownership of the property, etc.

c) Passing Off
-protects the goodwill of the plaintiff’s business from misrepresentations made by the defendant that his goods or services are those of the plaintiff

-three components:

1) existence of goodwill in the plaintiff

2) a misrepresentation made to the public

3) actual or threatened damage cause by the diversion of customers or injury to the plaintiff’s reputation

-can occur when the defendant has misrepresented the plaintiff’s goods as being of a higher quality than that assigned to them by the plaintiff

-actual damage is remedied by an award of damages and/or an injunction

-threatened damage is remedied by an injunction

d) Misappropriation of Personality
-first recognized in Ontario

-protects the right of a person to control the use of her name and likeness for commercial purposes

-provides a remedy for both ordinary people and public figures

-applies most frequently where a defendant seeks to promote her goods or services by deceiving the public that a public figure or celebrity endorses or uses them

-requirements:

1) intentional use of the plaintiff’s name or likeness or other recognizable aspect of her personality, such as her voice or image

2) used for commercial interests of the defendant

3) damage

-damages are assessed at the fair market value of the use of the plaintiff’s name or likeness or injunctive relief

-does not protect the plaintiff from journalistic, biographical or informational publication that is in the public interest

-found in Manitoba’s Privacy Act
-actionable only in the lifetime of the plaintiff, without proof of damage

2. Improper Market Practices
a) Conspiracy
-deals with situations where two or more persons have entered into and acted upon an agreement to cause economic loss to another person

-two branches:


1) conspiracy to damage the plaintiff by lawful means (simple conspiracy)

2) conspiracy to damage the plaintiff by unlawful means

i) Simple Conspiracy
-arises where two or more persons agree to use lawful means for the predominant purpose of causing economic loss to the plaintiff

-agreement may be express or implied

-must show an intention to act together in a planned, concerted action to damage the plaintiff

-complete on proof of damage

-may be alleged by corporations when groups of private citizens organize boycotts, informational pickets or demonstrations to exert economic pressure on them to change their conduct or policies in respect of the environment, labour practices or some other social issue

ii) Conspiracy to Injure by Unlawful Means
-arises when two or more people agree to act unlawfully and either the predominant purpose of the activity is to harm the plaintiff or the conduct is directed at the plaintiff and the defendants should have known that harm was likely to result

-complete on proof of damage

-unlawful activity includes criminal conduct, independent tortious acts, breach of contract, breaches of civil legislation or other civil wrongs

iii) Defences to Conspiracy
-justification is available, but will not likely play a significant role

b) Intimidation

-first recognized in the House of Lords decision of Rookes v. Barnard
-arises where the defendant either threatens to use unlawful means to coerce a third person to damage the plaintiff or threatens unlawful acts that directly compel the plaintiff to act to his detriment

i) Three-Party Intimidation
-illustrated in Rookes v. Barnard where the plaintiff, an employee of British Airways, resigned his membership in his union and the defendant union officials threatened British Airways with strike action if the plaintiff’s employment was not terminated

-British Airways submitted and lawfully terminated the employee, even though the threatened strike action would have been unlawful

-the court held that three-party intimidation was established

-threatened breach of contract is enough

ii) Two-Party Intimidation
-the plaintiff is both the person who is threatened and the person who suffers the loss

-coercion by threats of unlawful acts, an intention to injure and damage are the essential elements

-may not apply where a defendant threatens to break a contract

iii) Defences
-justification plays a limited role given the requirement of threats of illegal activity

c) Inducement to Breach a Contract
-began with the case Lumley v. Gye
-Miss Wagner, the niece of the German composer, was under an exclusive contract to sing in the plaintiff’s theatre and the defendants persuaded her to break the contract to sing with them

-the defendant was held liable for directly inducing Miss Wagner to break her contract with the plaintiff, even though the plaintiff had an action for breach of contract with Miss Wagner

i) Direct Inducement to Breach a Contract
-any direct inducement to breach a contract is actionable

-direct inducement to breach the contract, knowledge of the contractual link on the part of the defendant, an intention to secure a breach of contract and damage are the elements

-justification is a defence

-the defendant must directly induce the breach

-any conduct that evidences an intention to encourage, persuade, cajole, or convince a person to breach a contract is sufficient

-no liability in providing information about options

-actionable on proof of damage which usually happens by the loss of the contractual bargain

-justification has a narrow scope

-absence of malice or bad faith is insufficient to establish the defence

-scrupulous consideration must be given to all the surrounding circumstances

ii) Indirect Inducement to Breach a Contract
-requires the indirect inducement to be by independently illegal means and that the breach of contract is a necessary consequence of the defendant’s illegal act

-also requires knowledge of the contract, an intention to cause a breach of the contract and damage

-the aim and target of the conduct must always be to secure a breach of contract and it must be independently illegal

-see p. 291 for examples

-breach of contract is a necessary consequence of the conduct, illustrating a causation issue

iii) Interference with a Contract by Unlawful Means without Causing Breach
-comes from Torquay Hotel Co. v. Cousins where liability extends to a third person who prevents or hinders one party from performing his contract, even though it is not a breach

-may arise directly or indirectly

-the defendant must intend to interfere with contractual performance and there must be knowledge of the contract and damage

-there is no breach, but there has been interference with the contract

d) Intentional Interference with Economic Interests by Unlawful Means
-essential elements are the intention to injure the plaintiff, interference with the plaintiff’s economic interests by illegal means, economic loss caused thereby and an absence of justification

-economic interests is not clearly defined

IV. Strict Liability
A. Rule in Rylands v. Fletcher
-focus is on whether the defendant caused the harm, not fault

-this was considered to be too harsh to defendants unless they did something wrong

Rylands v. Fletcher
-introduces no-fault based liability

-the defendant is not an insurer, but the defences are very narrow

-the question is whether you fit into the construct, not if you were negligent or at fault

-the defendant built a reservoir with the help of contractors who were negligent

-the defendant was not negligent or at fault, but as a result of the work done, the reservoir flooded a mine shaft, which flooded the plaintiff’s land

-the plaintiff did not have a negligence action available at the time, nor was there privity with the contractors who were at fault

-nuisance would not have worked because it was a one-time intrusion

-land based action

-if the defendant brings something on his land that is likely to cause mischief or escape, he must keep it at his peril

-the defendant will be responsible for all damages which are a natural consequence

-if the peril occurs at the act of the plaintiff, the defendant will not be held at fault

-acts of third parties or acts of God will limit liability

-damage is needed

-protective of the innocent plaintiff who is damaged by the defendant’s use of his land

-when land is used in an non-natural way, it may lead to liability

Read v. Lyons
-House of Lords case that shows hostility toward strict liability; in their view, tort law should be based on fault

-the plaintiff was injured by an explosion in a shell-filling shop

-negligence was not claimed

-the plaintiff argues for strict liability

-the court says the action should not be about personal injury

-in Canada, Rylands v. Fletcher applies to personal injury

-the case also focuses on the notion of escape

-must be over a boundary line; the plaintiff was inside the property

-the action was ultimately dismissed

Rickards v. Lothian
-sets out four concepts of what an unnatural use may be:

1) must bring increased danger

2) not just an ordinary use

3) not a use as is proper for the general benefit of the community

4) special

Mihalchuk v. Ratke
-illustrates an activity that was odd at the time, which the court held as a non-natural use

-a low-flying plane was crop dusting and some of his herbicide destroyed the plaintiff’s crop

-shows that there is room in the idea of non-natural use

-non-natural refers not to nature, but to what the normal activities of the people are in the area

Cambridge Water Co. v. Eastern Counties Leather Plc.
-involved a tannery (an obvious non-natural use of the land)

-it was not obvious that the chemicals that escaped would cause damage at the time of the escape

-chemicals were dropped in the factory, they sank through the concrete and seeped into the water table contaminating the water and causing damage to the plaintiff

-the defendant was not held liable because the damage done was not foreseeable at the time of the escape

-shows that remoteness of damages also plays into the tort

B. Strict Liability for Animals
Animal Liability Act
-strict liability is legislated in relation to the escape of animals

-contributory negligence applies

C. Vicarious Liability
-situation where a person is responsible for the tort of someone else because of the relationship they have with the tortfeasor

-liability is imposed largely for policy reasons

-the wrongdoer is not excused

-usually visited upon employers, principles of agents, partners

-independent contractors, parents will not be subject to vicarious liability

-those generally held responsible are doing business for profit

-if you are bringing about the harmful activity, you should be responsible for any bad outcomes

-they are more than likely to have liability insurance and the costs of the problem can be spread out to the community at large by such people

-the first step is in determining whether the tortfeasor is an employee or an independent contractor

-done using the control test - does the employer or user have control over what is done, when and where?  Is the method of payment through a contract or by salary?  Whose tools are being used? etc.

-at the time the tort was done, was the servant acting in the course of their employment?

-course of employment is based on the idea that when the tort is committed, it may be an unauthorized mode of doing an authorized act

-sometimes, what is done may be an independent act

P.A.B. v. Curry
-the defendant was hired to work in a care home for children

-the defendant did awful, unauthorized acts of abuse to the plaintiff in the course of his employment

-hiring, training, etc. are areas of primary responsibility for employers - should they be held responsible for the defendant’s intentional wrongdoing?

-policy will generally be considered

-what is the best way to get the plaintiff meaningful compensation?

-what is the best way to create deterrence?

-looks at precedent and then at policy

-different factors are considered in policy analysis

-creating an opportunity for wrongdoing, where the acts occurred (on or off premises), the nature of the work, the kind of relationship created between the employee and the plaintiff, the vulnerability of the victim to the relationship

-the conclusion: liability is visited on the employer, even though the defendants are a non-profit organization

Jacobi v. Griffiths
-decided at the same time and vicarious liability was not found

-the abused children in the case were older and the abuse took place off site

-the nature of the relationship was not the same as in Curry
-the dissent would have found vicarious liability

-some duties are non-delegable and liability will be found even if the duty has been contracted out

-usually when the behaviour is ultra-hazardous

V. Other Torts
A. Private Nuisance
-has existed for a long time

-damage must be proven

-land to land: the tort is in how the defendant uses his land that impacts unreasonably on the plaintiff’s enjoyment and use of their land

-liability is found in what the defendant’s behaviour has done to the plaintiff

-somewhat of a strict liability tort in that it does not matter if the defendant was acting reasonably, the point is in how their actions affect the plaintiff

-must balance competing interests between the defendant and the plaintiff

-indirect interference

-not negligence

-does not involve the escape of dangerous things

-can be physical or intangible

-interference could be continuous or in a pattern or just a single event

-two types of cases:

1) physical damage done to the plaintiff’s property is usually deemed unreasonable

2) intangible damage related to enjoyment interest

-more discretion is used

Halsey v. Esso Petroleum Co.
-the defendant was an oil refinery

-the plaintiff lived nearby

-the defendant had been there for years, the property was zoned properly and they were not breaking any laws; there was no negligence; up to date equipment was used and they still produced pollution

-the plaintiff lived nearby and was complaining about acid smuts, oily droplets, smell, noise

-physical intrusions are usually unreasonable

-acid smuts fall on laundry, curtains, paint, vehicles and it doesn’t matter that the damage is done to chattels

-there was not as much certainty around the oily droplet

-comfort intrusions

-may mean different things to different people

-a number of different factors are examined

-what is tolerable in the neighborhood?  Intensity of the interference?  Duration?  Timing?  Utility of the conduct?  Zoning?  Social utility?  The defendant’s attitude?

-the remedy is usually an injunction to stop the annoying behaviour

-the sensitivity of the plaintiff is also taken into account - are they ultra-sensitive?

-where a plaintiff is complaining about a certain discomfort, they may not be able to recover (like in the case of an allergy)

-the court comes to the conclusion that the noise and smells were actionable

MacGregor v. Penner
-the municipality wanted to maintain an agricultural quality and this was considered in handing down the judgment

-non-intrusive nuisance was raised in that the plaintiffs found the sight of the hog operation to be offensive

-this is not nuisance

-no one has the right to complain about the aesthetic quality of something

-there is also no right to a view or air circulation or sunlight

-the law is not interested in non-intrusive situations

-the attraction of flies was also argued as nuisance

-vermin are a nuisance, but it could not be proven that they came from the hog operation (causation issue)

-diminished value of property is a nuisance and damages can be awarded to remedy this situation

-injunction to stop the annoying behaviour can also be a remedy

-might be delayed to allow action to remedy the nuisance

340909 Ont. Ltd. v. Huron Steel Products
-coming to the nuisance is no defence

-prescription: if you get 20 years with uninterrupted nuisance and the plaintiff does nothing, then they will not be heard from; somewhat of an easement is given to the defendant over the plaintiff’s property

Ryan v. Victoria (City)
-statutory authority might authorize the defendant’s behaviour

-if it authorizes the making of a nuisance, there is no action

-if there is a discretion or power, the defendant must prove that the nuisance is an inevitable result of what they must do; there must be no practical way to do something differently

Pugliese v. Canada
-the defendant withdrew water from his property, affecting the plaintiff’s property and causing physical damage

-the court found this to be actionable

Hunter v. Canary Wharf
-deals with a huge building in London that interfered with T.V. reception of nearby residents

-the court did not find this to be a nuisance

-the problem was cured by the time the case got to court

Nor-Video Services Ltd. v. Ontario Hydro
-interruption in T.V. service was found to be actionable, likely because the problem was not curable

Goldman v. Hargrave
-the plaintiff in an action will be someone with proprietary interest in land and the damage should be done to their possessory interest

-this case tells us who the defendant can be

-it is usually the possessor of the land

-what happens when someone other than the possessor makes the nuisance, such as a previous owner, a trespasser or a natural occurrence?

-the question then becomes whether the defendant adopted the nuisance for their own use or passively accepted it

-the fire in this case was caused by a natural event

-the farmer did not put it out, he let it smoulder

-the weather changed, flaring up the fire which damaged the plaintiff’s property

-by remaining passive, was the defendant to be held responsible?

-the court held that remaining passive is a breach of duty of care that is owed when naturally occurring dangers happen 

-the standard is subjective and asks what the defendant could have done

-when things become costly, the personal resources of the defendant will come into play

-the damage must be reasonably foreseeable at the time when the nuisance is done

B. Public Nuisance
-there is a narrow private action here, involving interference with a commonly held right (pollution, blocking a public highway, etc.) or numerous private nuisances create a public nuisance (10 or more instances?)

-the Attorney General will take action on behalf of the group

-the remedy is public - a fine might be paid

Hickey v. Electric Reduction Co.
-the plaintiff was a fisherman affected by the defendant’s pollution

-the only way that the plaintiff can have an action is where their damage is different from everyone else’s damage

-it is not enough to merely say that the damage affected him more because he was a fisherman

C. Defamation
-balances individual interests in reputation with public interest in free speech

-any communication that would cause the plaintiff to lose respect and esteem in the eyes of others is likely to be held to be defamatory

1. Defamatory Statement
-a statement that reduces the esteem or respect in which the plaintiff is held by others in the community

-objective test; it is sufficient to prove that the statement would have the effect of lowering esteem or respect for the person in the minds of persons described as “right-thinking members of society” or “reasonable or ordinary members of the public”

-do not have to prove the statement was false or there was any loss of esteem

-liability is strict and it is no excuse that the defendant did not intend to defame the plaintiff

-includes oral, or written statements, as well as movies, cartoons, drawings, billboards, etc.

-may include allegations of dishonorable conduct, such as dishonesty, fraud, etc.

-extrinsic facts may transform apparently innocent words into defamatory statements

2. Reference to the Plaintiff
-the statement must be reasonably understood as referring to the plaintiff

-the plaintiff may be identified by name, description or context

-test: whether a reasonable person acquainted with the plaintiff would believe that the words referred to him (does not need to be proven in fact)

3. Publication
-it is essential that the defamatory statement be published to a third person who heard it or read it and understood it

-publication is the actionable wrong

-publication to a single person is sufficient

4. Libel and Slander
-libel is written communications that are defamatory and are actionable without proof of damage (it is assumed)

-slander is verbal defamation actionable upon proof of damage

-common law actions that have been legislatively abolished in Manitoba

5. Defences
a) Justification
-complete defence to prove that the defamatory statement is true

-must prove the words are substantially true in respect of their defamatory meaning

b) Privilege
-there are certain occasions when the public interest in promoting full and frank communication between individuals takes precedence over the protection of an individual’s reputation: called occasions of privilege

-defamatory statements are not actionable in these cases

-the occasion must be one where it is necessary, in the public interest, to speak candidly, without impediment or inhibition and without the threat of potential liability for statements that damage the reputation of others

i) Absolute Privilege
-provides complete immunity

-arises when the occasion justifies the complete pre-eminence of free speech and the full eclipse of the plaintiff’s interest in the protection of his reputation

-these occasions are designed to facilitate the operation of government and are held in tight check by the courts

-extends to parliamentary proceedings, statements made in provincial legislatures, statements made in court, military, police, etc.

ii) Qualified Privilege
-not extended lightly; must be a compelling public policy reason to permit honest defamatory statements to be made at the expense of the plaintiff’s reputation

-defined by the correlative concepts of duty and interest between the parties to the communication

-see p. 364-5 for examples

-lost if the defendant abuses it, if malice is proven or if the statements are known to be untrue

c) Fair Comment on a Matter of Public Interest
-the defendant must establish that the defamatory statement is one of comment or opinion and that it would be interpreted as such by the ordinary reader or listener

-the comment must be based on a substratum of fact that is either communicated to the reader or is notorious

-the comment must be a matter of public interest (generous definition)

-it must be fair, but not necessarily reasonable or balanced

-the defence is lost if the plaintiff proves malice on the part of the defendant

d) Consent
-complete defence

-arises in unusual circumstances, like when a plaintiff has agreed to appear on television to refute defamatory allegations

e) Apology and Retraction
-partial defences that operate to mitigate damages

-retraction applies only to newspapers and broadcasters

6. Remedies
-damages are the primary remedy

-they are not restricted to actual loss

-injunctive relief to prevent publication of a libel is available rarely because of the threat to freedom of speech

