Real Property
-the English law on real property is different from Manitoba’s law

-in the 1920s, major legislation concerning real property was passed in England

-it simplified the modern law of real property, but one still must understand the old law to understand the new law

-most English textbooks concentrate on post-1925 law and explain how it got to that point

-Manitoba largely ignored the English legislation but there were minor borrowings

-Manitoba has made some radical reforms, like abolishing the rule against perpetuities, and we are still the only jurisdiction to have done so

-real property means land, things growing on the land, buildings and fixtures

-fixtures: begin as personal property but become part of the land over time (brick driveway, for example)

-the following will deal with the law governing the rights and interests in land, not how to transfer land

-real property law embodies only two doctrines:

1) The doctrine of tenures

2) The doctrine of estates

Doctrine of Tenures
-once very important, dominant area of real property law

-now more of academic importance

-rare for it to turn up in modern law

-part of Manitoba law and every other common law jurisdiction

-more for historical purposes

-1066 marks its beginning

-England was invaded at Hastings by William the Bastard

-King Harold and his men were beaten and William the Bastard had an entire kingdom at his disposal

-dilemma: he was surrounded by barons and military retainers who wanted rewards

-to compensate them, he created the most complete feudal system that Europe had ever seen out of nothing

-he parceled up England among his chief followers by taking an inventory of the lands in the country (Doomsday book) and dividing it up among his loyals

-he did not make his followers owners of the land; he let them have it on conditions such as providing armies, weapons, livestock, defence of castles, prayer for the soul of the King,

etc

-it was a sort of dependent land owning

-the King retained ownership and tenure (tenancy) was given to the baron

-some obligations were trivial and symbolic, like holding the head of the King while he was seasick

-no one got any land for free; they had obligations to perform, called tenures
-some tenures were prestigious and others were looked down upon

-labels were received dependant on the type of tenure one held

-the type of feudal service governed the label

-feudal incidents were obligations that came up sporadically

-reliefs were payments an heir would make when his father died; he could only succeed to the land if the payment was made

-aids were paid when the King’s son was knighted

-about 1000 or so people got land after the conquest

-they held the land of the King in tenure

-it was dependant on the performance of services and the payment of dues (incidents)

-they were called tenants in chief: someone who holds the land directly from the King

-major landholders would parcel their land to their own loyals who would then pay the tenant in chief feudal dues

-these people could then subdivide further and would owe a service to their feudal lord

-further subdivisions could occur, over and over

-the higher you were on the feudal pyramid, the more powerful you were

-first rung were the tenants in chief, followed by the Mesne Lords
-the bottom rungs were the serfs and peasants who had the most menial and basic functions of the structure

-the pyramid structure is known as the process of subinfeudation and it can have any number of levels

-William’s system was the most complete in Europe as every acre was accounted for

-the system would have gotten extremely complex, but in 1290, the Statute of Quia Emptores (labeled according to first words) was passed to stop the process of subinfeudation

-people were starting to lose track of who their lords were and it was costing the King money

-before the statute, landholders could get rid of their land by subinfeudating it

-after the statute, subinfeudation was not permitted and the land would revert back to the lord from which it came when the holder died or it had to be sold

-the people who took over the land would owe no feudal dues but would take over the land accordingly by taking the previous owners place in the hierarchy

-the pyramid could not get bigger, it could only become smaller

-this was because of the feudal incident known as escheat defectum sanguinis (escheat for want of blood)

-when landholders died, their sons would take over

-if there was no son, a nephew or some other relative would be sought

-if no succeeding relative could be found, escheat would occur

-the land reverted back to the lord who would resume full control of the land

-as escheat took effect, rungs were knocked out of the feudal ladder and the pyramid would get flatter

-today, it is rare to find a landowner who owns their land from anyone but the Crown

-no matter where you are, you hold the land from your feudal lord (the Crown)

-you do not owe any obligation and the tenure is known as free and common socage
-there are few present practical consequences of the doctrine of tenures today

-technically, you hold the land of the Queen when you own land

-the Hudson Bay Company still owes feudal dues to the Crown when they visit Canada

-involves providing things like a beaver or a muskrat, mainly for ceremonial purpose

-people who buy houses are not owners, but tenants in fee simple (as near to absolute ownership as you can get in our legal system)

-another consequence: if you hold the land and die and you are the last in your line and have no will, the land will revert to the Crown by the doctrine of escheats

-Escheats and Forfeitures Act of Manitoba - statute that deals with this principle in our province

-it is not rare for this statute to come into effect when someone dies

-in Alberta, anytime land escheats, it becomes the property of the University of Alberta, a rich source of funding for them

Doctrine of Estates
-to understand this, you have to understand that in the eyes of the law, land ownership is a four dimensional concept

-if you buy land in Manitoba, you are entitled to know its dimensions

-every piece of land has length and breadth (square meterage)

-the third dimension is vertical

-old maxim of law: “Cuius est solum eius est usque ab caelos usque ad infernos”

“Whosoever has the soil is everything up to the vaults of heaven down to the roots of hell”

-had no practical consequences at the time, but it has some truth in the common law today

-you can seek remedies for intrusions into the airspace above and the strata beneath your land

·Strata Beneath
-it is not true to say that every Manitoban who owns land possesses right to minerals beneath the land

-depends on the type of land, minerals, etc.

-depends on when the land passed from Crown title to personal ownership

-there were times when the Crown granted land to private owners where they made no mention of mineral rights

-since the 1930s, the Crown has reserved mineral rights to their own land transferring into private ownership

-right to minerals depends on the history of your plot

-Mineral Acreage Tax - imposed on those who retained mineral rights

-could sign away mineral rights to the Crown to avoid the small tax

-more important when thought of in terms of exploration under the surface

Austin v. Rescon Construction (1986 or so) 45 C.C.L.T. (1)

-the plaintiff was a hermit who didn’t want anything to do with anyone else

-the land next door was being redeveloped and was being excavated for the basement of a shopping center

-the concrete had to be reinforced and it was close to the property line

-the defendants had to drive metal rods horizontally thought the walls of the basement to stabilize the structure

-to do this, they had to intrude into the land under the plaintiff’s home

-they tried to get in touch with him and could not; they went ahead without his permission

-the plaintiff sensed what they were doing and got a lawyer to sue them in trespass

-he received damages even though the intrusion was so far under his home

·Airspace Above
-it is easy to get a remedy for intrusions under the land and harder to do so for intrusions above the land

-if your neighbor hangs a sign that intrudes into your airspace, it can be litigated for damages or an injunction in trespass

Pickering v. Rudd (1891)

-case involving a sign on the wall

-the judge started to question the old maxim, especially in the advent of people starting aeronautic travel

-now, the maxim is not taken as literally

-the common law has carved out a number of exceptions to the common law rule

-Nova Scotia has passed a statute saying that reasonable air travel is privileged

-if people fly low over your property to intentionally annoy you, you still have an action in trespass

-can you sue someone who intrudes 300+ feet up?

-yes, it is trespass if they have not sought your permission

-if they do not have your permission, you can sue for damage

-the owner of the surface of land has considerable rights in terms of the airspace above the land, as well as below the land

·Time - The Fourth Dimension
-if a person acquires an interest in land, the question becomes how valuable that interest is

-how long does the interest last?

-if you buy a house freehold, you buy an interest in the land forever

-it is possible to buy the land with a lesser duration

-duration of an interest in a piece of land defines your interest

-leasehold, life interest are some examples

-estates are all about how long a person’s interest will last

-the greatest interest a person can have is a perpetual interest, or an estate in fee simple absolute
-a settlement serves to break up a fee simple absolute, but does not destroy it

Heritable Fees
Fee Simple Absolute

-biggest, best and most common title

-lasts forever, though the human holder may not

-a person’s interest may be passed on by will once they die

-they can assign the land to several people over time

-you can pass land to your son for his lifetime and then to your grandson when he dies

-created by:

-grant from the Crown, inter vivos transfer, will

-proper language must be used for a proper transfer

-appropriate words of limitation must be used

-wording used to be very rigid:

“I grant Blackacre to X and his heirs”

-if “and his heirs” was not used, the full fee simple was not given away

-over time, changes were made by statute

-the UK Wills Act of 1837 allowed the words “in fee simple” to be used

-in Manitoba, three statues govern this:

-Wills Act, s.26 deals with wills

-Real Property Act, s.87 deals with inter vivos transfer of registered land

-Law of Property Act, s.4 deals with all other lands not under the Real Property Act
-all of the acts say the same thing:

-when land is transferred without words of limitation, it will be assumed that the whole interest is transferred

-this means that if you want to give away something less than a fee simple absolute, you must be very specific

·Thou Shalt Not Mount a Fee Upon a Fee
-once a fee simple is transferred, nothing further can be done

-land cannot be transferred to A in fee simple, and then to B when A is done

Re Hornell
-case makes the above point

-old Mr. Hornell made a sensible will that the law made a mess of

-the will was handwritten and he was assisted only by a clergyman

-he leaves all of his assets to his wife, once his debts were paid and what remained after his wife died was to go to his daughter Jean

-when her mother died and Jean came forward to take on the estate, her siblings made a ruckus

-her brother wanted her to have the estate, but her younger sister recognized that there had been a fee mounted upon a fee

-their mother died intestate, meaning that her title in her husband’s estate was to be split between the three siblings

-in a majority decision, the Ontario Court of Appeal could not deny that it was Mr. Hornell’s intention to give his estate to his daughter Jean, but they also recognized that this was not how his will read

-the minority judge took a different view and recognized that homemade wills should be subject to less scrutiny

-Mr. Hornell intended to benefit two people with his will, which can only be done in certain ways

-Mrs. Hornell was intended to get a life estate with the power to encroach on capital for the purposes of maintenance

-the remainder was to go to Jean Hornell

-if a lawyer had been consulted, this is likely where things would have gone

Modified Fees
-contingent remainder interests - land is given away dependent on the satisfaction of a condition

-ex: “remainder in fee simple to Jimmy as soon as he gets his L.L.B.

-they can be set up to create somewhat of a competition:

“I leave Blackacre to the first of my children who gets a degree from an accredited Canadian University.”

-contingent interests have been recognized in the law, but they have been restricted by certain time limits

-called the Rule Against Perpetuities
-abolished in Manitoba

·Rule Against Perpetuities
-aimed at contingencies that last too long or that may remain unresolved for too long

-concerned with interests that are not vested in anyone but may be so at some time later in the future

-the rule says that there should be a standard perpetuity period

-when a contingent, unresolved future interest appears in the law (by will or inter vivos deed) those responsible for administering it must ask if it is possible or remotely possible to conceive of a situation in which that contingency might be resolved

-if it is remotely possible, then that contingent interest is void for offending the rule against perpetuities

-there is no “wait and see” - even if the contingency might happen, it is void

-when it is struck out, the property reverts back to the estate

-the perpetuity period is defined as a life or lives in being plus 21 years plus any relevant gestation period

-life in being: any human life existing or in the process of gestation from the time of the testator’s death who is mentioned or implicit in the will

-for examples, see the notes

-the function of the rule against perpetuities is to control absurd disbursements of one’s estate that can potentially go on forever

-if the possibility exists that the contingency may be fulfilled at some point further in the future than the law allows, it will be void before anyone even has the chance to try and satisfy the condition

·Types of Contingent Remainder Interests:
1) Determinable fees or limitations

2) Fee Simple Limited Upon Condition Subsequent

3) Fee Simple Limited On Condition Precedent

·Determinable fees or limitations
“I leave you Blackacre until such time as alcohol is consumed by anyone on the property”

-may breach the rule against perpetuities

-carries a possibility of reverter - when the specified event occurs, the property is re-vested in the donor or his or her estate

-common for public institutions to have land donated on such a condition (these types of holding are immune to the rule against perpetuities)

-can be bought, sold and given away by will

-language like “until such time” marks a determinable fee

-way of controlling one’s property from the grave

-can be struck down if they are contrary to public policy

-if there is anything invalid in the determinable fee, the entire thing becomes invalid

Wolden’s Case (1573) 2 Plowden’s Reports 557

-one man gave land to another for as long as St. Paul’s Church stood

-valid determinable fee

-the Church burned down in the late 17th century

·Fee Simple Limited Upon Condition Subsequent
“I give you Blackacre in fee simple.  If alcohol is served on the property, the interest will cease.”

-different from determinable fees in that the grammatical construction is different

-a separate clause is used to set out the condition (usually starting with if, however, however if, etc.)

-right of re-entry arises if the condition in the F.S.L.U.C.S. is attained

-the donor or his estate can claim re-entry by going to court to assert their entitlement

-does not occur automatically, like with a determinable fee and the possibility of reverter; it must be activated by court proceedings

-subject to the rule against perpetuities without exception

-may be subject to a right of re-entry

-if the condition is fulfilled, the property can be taken away and the right of re-entry becomes available to the estate

-this type of modified fee is sometimes used because if something is wrong with it, the whole thing is not said to be invalid and only the bad part is severed, leaving a full fee simple absolute with no strings attached

-the right of re-entry can be given away by will

·Fee Simple Limited Upon Condition Precedent
-the fee simple will only be vested on the happening of a certain event, like a contingent gift

-the condition must be met before the gift is granted, unlike a condition subsequent, where the property belongs to you until you trip over the condition

-the test for certainty is loose: if any circumstances where the condition will be satisfied can be imagined, it will remain standing

-if it is found to be invalid, the whole gift fails

‘I leave my property to my son John and his heirs until such time as he or any of his heirs become bankrupt’

-John be comes the property owner

-if he goes bankrupt and the creditors come to collect his property, he can say that the land reverted back to the estate

-once the possibility of reverter operates, the land may be held on what is known as a spendthrift trust
Re Leach (1912) 2 Ch. 422

-the above situation is valid, as long as a determinable fee is used

Re Machu (1882) 21 Ch

-the same type of situation was intended, only the language of a fee simple limited upon condition subsequent was used

-it was deemed against public policy because it was a method of avoiding creditors

Re Tilbury West Public School Board, Alexander Hastie [1966] 2 O.R. 20

-in 1890, Alexander Hastie conveyed land to school trustees “for so long as the land shall be needed and used for school purposes and no longer”

-it was a gratuitous transaction

-in 1964, the Ontario Highways Authority wanted to expropriate the land to expand the highway

-compensation was agreed upon by the parties

-the issue in the case was who would get the expropriation money

-the school board argued it was theirs and Mr. Alexander, a descendant of Alexander Hastie, stepped forward

-he said that there was a determinable fee and when the land stopped being used for school purposes, it automatically reverted to the estate and that was who should get the money

-the school board argued that if it was a determinable fee, it was void for the rule against perpetuities, which is still in force in Ontario

-it was possible that the land would never have ceased to be used for school purposes

-determinable fees can be invalid for a number of reasons; if anything is wrong with them, the entire gift is void from the outset

-the court held that it was a determinable fee because the important clauses of the deed used the language of a determinable fee

-determinable fees are immune from the rule against perpetuities

-the court looked at what was being done in the original transaction

-the rule against perpetuities is about remote vesting of interests in a property, dependent on some contingency

-the possibility of reverter is not waiting around to be claimed because they are not contingent, they remain with the donor and they are never let go of

-only contingent interests are subject to the rule against perpetuities

-once the determinable fee was found, the property reverted to the estate of Alexander Hastie

-when Hastie gave away the determinable fee, the deed said that the land was to be vested in the occupants of an adjoining piece of property

-it was as though he wanted to give away the possibility of reverter

-this probably could not be done, but it did not have to be considered because the land still belonged to the family

Re McKeller [1972] 27 D.L.R. (3d) 289

-old man McKeller transferred his land to the CNR by deed, using the language of a fee simple limited upon condition subsequent

-it was decided that it was subject to the rule against perpetuities

·Bases for Challenging a Modified Fee
·Uncertainty
-the rules of uncertainty are the same for determinable fees and fees simple limited upon conditions subsequent

Clayton v. Ramsden [1943]

-concerned the will of Mr. Samuel, who had a daughter named Edna to whom he left considerable property

-condition: “but if she marries a person not of Jewish parentage and faith, the will will act as though she died at the time of her marriage” (looks like a fee simple limited upon condition subsequent)

-after the death of her father, she married Clayton, who was not Jewish

-a suit was brought and she argued that the conditions were insufficiently certain

-the House of Lords agreed with this argument because the percentage of parentage was not identified and Edna could never be certain about pedigree

-also, how could anyone know how faithful the man had to be?

-the test of uncertainty is extremely rigorous and has been rigorously applied:

“Has the testator or donor expressed himself with such certainty that the donee could decide themselves or with the court before taking the step if their actions would or would not affect the condition?”

Re Tegg (1936) 2 All E.R. 878

-the testator’s daughter was given property on the condition that her children never went to a Roman Catholic school and that they remain members of the Church of England

-the first condition was struck down for public policy because parents ought to be able to choose the education of their children

-the second condition was struck down for uncertainty because it was not clear what degree of membership was needed (was baptism enough or did the children have to be familiar with all the doctrines of the church?)

Re Tuck [1978] Ch 49

-Sir Adolph Tuck was one of the first Jewish Baronets of England

-in his will, any subsequent baronets would have to marry Jewish wives to keep the family Jewish and the estate was to be cut off if any of the baronets did not do so

-a further clause stated that the chief rabbi was to decide if the chosen woman was sufficiently Jewish

-Denning held that this extra clause was enough to make it certain because a mechanism of arbitration can be built into the condition to save it from uncertainty

Re Selby (1965) 3 All E.R. 386

-land was provided on the condition that the donee married someone of Jewish faith

-because the test was not as rigid as in Clayton v. Ramsden, the condition was upheld as valid

-as long as the condition was remotely possible, it was certain enough

-if the condition precedent is void, the whole gift collapses

Re Allan [1953] 2 All E.R. 898

-a gift under will was given by condition precedent

-the condition required the beneficiary to belong to the Church of England and adhere to the doctrines of the Church

-was not a rigid requirement

-absolute certainty was not necessary, as long as it could be imagined as satisfied

Sifton v. Sifton [1938] Appeal Cases 656

-Winnipeg case

-the deceased left considerable wealth to his daughter on the condition that she remain a Canadian resident

-there were two problems:

-What did it mean? Could she travel?  Did she have to maintain a home in Canada?  Was she allowed dual citizenship?

-What was it? A condition precedent or a condition subsequent?

-if it was a condition precedent, it would probably be valid and clearly satisfied

-if it was a condition subsequent, did it satisfy the certainty test?

-if it failed, the daughter would be granted a full fee simple absolute

-no one argued for the possibility of a determinable fee because it would fail the certainty test and Ms. Sifton would get nothing

-the condition was found to be a condition subsequent, void for uncertainty

-Ms. Sifton was granted a full fee simple absolute

-there is a presumption in favor of early vesting, meaning that if the court is in doubt about whether the condition is subsequent or precedent, they will always incline toward the condition subsequent in the absence of evidence to the contrary

·Public Policy
-if the condition precedent is contrary to public policy, the whole gift fails

-if the condition subsequent is contrary to public policy, the condition is removed and the gift proceeds without the condition

-extends beyond things that are merely illegal to things that encourage immorality or that are contrary to morality

-decisions will lose force over time due to the way that public morals change over time

-conditions that interfere with marriage are almost always struck down as contrary to public policy

-specific restraints may be allowed, but general restraints are unacceptable

-leaving property to one’s widow until she remarries can be viewed in two ways:

1) as prohibiting remarriage or

2) as providing until remarriage

-depends on the perceive intention of the testator

-anything that encourages crime, keeps parents and children from reconciling or keeps husbands and wives apart are all against public policy

-racist conditions are made illegal by statute

Eastern Trust Co. v. McTague [1963] 39 D.L.R. (2d) 743

-P.E.I. Court of Appeal

-concerned the will of a dentist (Dr. Blanchard) who had a lot of property

-his relatives contested the will because a lot of his property had been left to the housekeeper, Mrs. McTague, the estranged wife of Joe McTague

-the testator did not want Mrs.  McTague to reconcile with her husband and the property was left on the condition ‘that she not reconcile or rejoin with Joe McTague’

-the court was in doubt as to whether the conditions were conditions precedent or conditions subsequent or determinable fees

-gift by gift, it was determined what the conditions were, disregarding that the testator intended them to all be the same thing

-conditions that keep spouses estranged are considered contrary to public policy and are thus void

-all of the conditions precedent and the determinable fees failed and were thus void

-the conditions subsequent were struck out and a full fee passed

-the dissenting judgement interprets some gifts differently and introduces the doctrines of malum in se and malum prohibitum

-applies only to personal property or a mixed gift of personal property and realty

-malum in se: evil in itself (such as murder)

-the whole gift is struck out

-malum prohibitum: against the law (such as driving with a defective taillight)

-only the condition is struck out and the gift proceeds without the condition

Re Moore [1888] 39 Ch. Div. 116

-explains the concepts of malum in se and malum prohibitum
Peron v. Lyon
-daughter was forbidden to marry any Scotsman

-the partial restraint was found to be acceptable

·Repugnancy
-means self-contradiction

-a fee simple by its very nature has certain inseparable characteristics:

-potentially everlasting duration

-must be alienable (freely given away and left by will)

‘To A and his heirs in fee simple, but if A tries to sell to any members of the Bloggs family, they will lose their property’

-small restrictions are recognized as being ok

-partial restraints on alienation are not repugnant

-general restraints on alienation are void for repugnancy

-the difficulty is in deciding where the line between partial restraint and general restraint is to be drawn

Re Macleay [1875] L.R. 20 Equity 186

-issue: is a condition stating that you can only sell to a certain person a partial or general restraint?

-the will of Ms. Mayers left a large property to her brother John on the condition that he never sell it outside of the family

-it was clearly a condition subsequent

-John wanted to sell it to Macleay, who was not a family member

-they applied to Chancery for direction on the question of whether or not the condition was valid

-the condition was found to be a restriction on alienation because there was only a confined circle of people to whom the land could be sold

-it was however, a partial restraint

-it looked general, but it was only to bind John in his lifetime, which was a small prohibition

-it was only to last for one lifetime and did not prohibit leasing or mortgaging, just selling

-there were several blood relations to sell the property to

-this was out of line with the usual attitude that would reject this as offending the rule against perpetuities

-the condition was upheld as a partial restraint on alienation

-temporal brevity may be able to save a condition subsequent that looks as though it is a general restraint on alienation

Re Rosher [1884] 26 Ch. 801

-a large estate was left to the son of the testator, subject to an option in favor of his wife

-the wife would be permitted to buy the land for £3000 before the land was offered for sale to anyone else

-this sum represented one fifth the market value of the property, so obviously the widow would buy it, leaving the son with very little

-there is also a condition on leasing the land, whereby the widow was to be given an option to rent the land for one quarter of the market rent

-the son challenged the exceptions and wins

-the effect of the conditions: the son would not be able to sell or lease the property to anyone but his mother until she died

-it was an absolute restraint on alienation for the period of his mother’s lifetime

-the court disagreed with the ideas set forth in Re Macleay
·Impossibility
-there are no cases on this ground of invalidity

-blatant absurdities in a will will cast doubt of the testator’s capacity to make a will

-if a precondition is void for impossibility, the whole gift fails

-even if it was held to be valid, chances are the one to receive the gift won’t be able to do it anyway

-makes little difference in conditions subsequent because if they are invalid, they are struck out and a full fee is granted and chances are, even if they are valid, they will not be satisfied anyway

Fee tail or entail
-estate is to be a heritable estate, but only to the bloodline

-general: I give you Blackacre in fee tail general.

-land will go to the eldest son.  If all of the sons die, then it may descend to the daughters and will be subsequently transferred down the bloodline.

-special - I give land to X to pass down to his male offspring

-fee tail special male

-fee tail special female also exist

-if sons (or daughters) run out, the estate tail will end and revert to the donor

-not common, abolished in most jurisdictions

-the fee tail special can also be given on the condition that it be passed to a blood heir of a specific gender born of the original heir and a specific spouse

-in the early 18th century, the Duke of Marlborough received property from Queen Anne by statute, in fee tail

-the land remains in the family as long as sons are born; if sons are not produced, the land will revert to the Queen

-abolished in every Canadian jurisdiction (except maybe P.E.I.) (Done by s. 30 of the Law of Property Act in Manitoba)

Non-Heritable Freehold Estates
Life Estates
-a life estate only lasts for a human lifetime

-inferior to a fee simple absolute

-cannot be left behind by will as it expires when a person’s life expires

-owners of a life estate hold a lot of the same rights as a fee simple title, but not all of them

-a life estate can be sold, but when it is bought, the interest will only last as long as the seller’s life lasts

-the main problem with a life estate is that the holder cannot use up all the benefits of the property

-you cannot demolish the house, sell all the topsoil, exploit all the minerals, etc

-property under a life estate is protected by the doctrine of waste, that governs the life tenant and prevents destruction of the property’s value

-when the life tenant dies, then the property will be transferred again

-the remainder in fee simple is what the next occupier might own

-life tenancy and remainder in fee simple are not consecutive, they are concurrent

-this is why the one who has the remainder in fee simple can enforce the doctrine of waste

-the remainder in fee simple is more valuable than the life estate

-the remainder person does not have the right to enter the property until the holder of the life estate expires

-all types of estates other than the full fee simple absolute are regarded as fragments of the fee simple absolute

-the holder is responsible for paying the day to day expenses

-often deliberately created

-Dower Act (now Homestead Act) creates a life estate for the surviving spouse of the marriage, no matter how the property owning spouse disposed of the property

-takes precedence over the will

-one frailty: if the deceased spouse leaves behind a major debt, the estate might be sold to cover it and the surviving spouse will be left with nothing

-the surviving spouse’s right may be signed away in exchange for adequate consideration

-the remainder in fee simple can be sold

-once all other estates end, the remainder in fee simple becomes a fee simple absolute

-if the life tenant gets into trouble with his creditors, they can only take away his life estate

-if he does not pay his property tax, the municipality can step in and sell the property in a tax sale

-by statute, all other estates end and a new fee simple absolute will be sold to the buyer

-if the remainder person dies before the holder of the life estate, the remainder will revert to the person’s estate

-vested in interest - means it belongs to whomever it is conferred, the law recognizes who they are and no preconditions need to be satisfied before their interests are claimed

-when only a life estate is given away and the remainder is left over, a reversion in fee simple will occur and the land will return to the original holder’s estate to be dealt with according to the rules of intestate succession

-can exist in common law and equity and are quite common

-the words of limitation must be unequivocal and indicate only a life estate

-if the word are not clear, a full fee simple will be presumed

-sometimes, they are granted by operation of law, such as in the case of the Homestead Act
-s.4(1) of the Perpetuities Act of Manitoba states that whenever estates are limited successively, they shall be deemed to operate under a trust

-this means that when there is a life estate and a remainder, a trust is formed and the holders will usually become trustees of their land interests

-all holders of life tenancies are equitable tenants of life estates

-common law and equity exist side by side and they sometimes contradict one and other

-this is evident in the law of trusts, which is an exclusively equitable doctrine

-when land is bought, there are two layers to that title: the common law title and the equitable title

-on occasion, they’re different, but they are usually the same

-where common law and equity disagree, you have a trust

-the holder of the common law title is the trustee

-the holder of the equitable title is the beneficiary or the equitable estate holder or the beneficial estate holder (cestui que trust)

-they have the real rights to enjoyment of the property

-trustees have no substantive rights to the property, they only have bare title to the land

-trust will usually be deliberately set up

-Saunders v. Vautier rule: if you are the sole beneficiary in equity, you can go to the trustees and have it turned over (partially abolished in Manitoba)

-a life tenant only has a brief tenure of the property and rules are designed to protect the person who is to receive the remainder interest

-it is generally up to the remainder person to enforce the rules

-trustees, in a situation of trust, are also responsible for enforcing rules

-common law life tenants have an immediate right of possession in the land

-equitable life tenants do not have an inherent right to possess the land, they only have a right to income from the land

-possession comes at the discretion of the trustees

-if the trustee does not allow entry, the beneficiary can challenge them in an equitable court

Re Bagot [1894] 1 Ch. 177

Taylor v. Taylor [1873] L.R. 20 Equity 297

*leading cases on this point

·Doctrine of Waste
-life tenants have the freedom to use the land as constrained by the Doctrine of Waste

-waste is any significant change in land use which affects the long term value of the property

-it does not have to be negative

-there are two types:

1) Commissive Waste

2) Permissive Waste

-commissive waste has three varieties:

a) ameliorating waste

b) voluntary waste

c) equitable waste

-life tenants can be made unimpeachable of waste and cannot be sued for acts of waste

-common and not unreasonable to do

·Ameliorating waste
-ameliorating waste is odd and signifies anything that makes the land better

-it is a change in land use that enhances the value of the property

Doherty v. Allman [1877] 3 Appeal Cases 709

-House of Lords case dealing with two fields in Ireland

-there were old shed-like buildings on the land that had fallen into disrepair and had been used as barracks for soldiers

-the holders of the lease on the field decided to renovate them and they turned them into dwelling houses that could be let

-the lessor sought to restrain the changes to the land and applied for an injunction under ameliorating waste

-the House of Lords refused the injunction, acknowledging that they had the jurisdiction to do so

-the landlords were probably just embarrassed by the situation because the lessees were making a good profit on something that they had paid very little for

Meux v. Covley [1892] 2 Ch. 253

-the plaintiff owned farmland outside of London and was persuaded to lease it to the defendant

-after a few months, the defendant put two greenhouses on the land

-the plaintiff objected and brought an action against the defendant

-the court stated that damages, injunctions or profits could be sought for waste

-the waste in this case was ameliorating waste

-the plaintiff had suffered no loss, therefore he could not receive a remedy

Brokaw v. Fairchild (1929) [1931] 177 N.E. 186

-concerned the largest house in New York City, located in a prime real estate location

-it was built well and extremely opulent and it took up an entire block

-the life tenant got hold of it and wanted to demolish it to build a skyscraper in its place

-the family heard of it and did not want this to happen

-the court upheld the family’s wishes and an injunction was granted, even though what the life tenant wanted to do would improve the value of the land

-money is not the only value

·Voluntary waste
-this is the subject of most waste cases

-involves any course of action which diminishes the long term value of the property

-two categories:

1) Timber

-technical expression meaning oak, ash, and elm tress at a certain stage in life and any other trees which are of local commercial importance

-the tree must be of mature age and of sufficient commercial value

-dotards are old trees that are no longer regarded as timber

2) Minerals

-gravel pits, quarries and mines can continue to be worked even to the point where they become used up

-new ones cannot be opened because this is waste and the long term value of the land is to be preserved

-the exception is if the tenant has been made unimpeachable of waste

Honeywood v. Honeywood [1874] L.R. 18 Equity 306

-life tenants or other limited tenants cannot cut timber; to do so is voluntary waste

-if it is the commercial operation of that property, it will be permitted

-estovers: the right to take timber for certain purposes:

1) Housebote

-to repair existing buildings on the property

2) Heybote

-to repair hedges, fences and gates that have existed on the property

3) Plowbote

-to repair agricultural instruments

·Equitable Waste
Vane v. Lord Barnard [1716] 2 Vern. 739

-the plaintiff was the son of the defendant and they did not get along

-the defendant had made himself life tenant of the family home, Rabey Castle, and his son was the remainder person

-after a falling out, the defendant called together 200 workmen and stripped the castle of all of its glass, iron, lead, stairs and joists

-the plaintiff objected, saying that this was waste

-the defendant had made himself unimpeachable of waste

-the case went to Chancery where it was called equitable waste

-involves unconscionable vandalism

-equitable waste is not protected by unimpeachment and an injunction was issued

·Permissive Waste
-waste constituted by idleness, not in what you do, but in what you fail to do

-involves such things as not cutting the grass or doing repairs

-known to leases and life tenancies

-1280s - Statutes of Marlbridge and Gloucester made it clear that the law surrounding permissive waste is the same for life tenants and lessees

-s.12 and 13 of the Law of Property Act makes both life tenants and lessees liable for permissive waste

Patterson v. Central Canada Loan Co. [1889] 29 O.R. 134

-Chancellor Boyd did not think life tenants were liable for permissive waste

Morris v. Cairncross [1907] 14 O.R. 544

-Chancellor Boyd held that lessees were also not liable for permissive waste

-the Court of Appeal responded that both should be treated the same and should be held liable for permissive waste

·Payment of taxes on a life estate
Re Denison [1893] 24 O.R. 197

-the person in possession must pay the taxes

-the life tenant, because he is enjoying the property, should pay the day to day expenses of the property

-should be paid out of the rentable value of the land, suggesting that if the taxes exceed the income earning potential of the land, the life tenant would not be responsible for the

excess

-responsibility would then fall to the remainder person

-trustees would make sure that the obligations are taken care of on both sides

Mayo v. Leitovski [1928] 1 W.W.R. 700 (MB)

-the defendant bought land near Gilbert Plains for his parents which he gave to them as life tenants

-in 1922, the defendant sold the remainder interest to the plaintiff

-the defendant’s mother, who lived on the land, did not pay her taxes

-the land was sold in a tax sale where the woman’s son-in-law bought it in full fee simple

-the son-in-law then conveyed title back to his mother-in-law

-the plaintiff came along and said that this could not be done

-he claimed that the life tenant broke her fiduciary duty to the remainder person

-involves the life tenants looking after the long term interests in the remainder person’s land, such as paying the taxes

-once title came back to the life tenant, her fiduciary duty returned and she was obligated to hold the land in trust for life for herself and in remainder for the plaintiff

·Emblements
-relates both to life estates and leases

-deals with annual crops

-if a life tenant who holds an agricultural property dies before the crop is harvested, the profits of the harvest will go to the estate of the life tenant

-applies to annual crops such as wheat, barley, oats, rye, canola, etc. but not to anything perrenial

·Transactional rights of a life tenant
-a life tenant’s interest can be sold, leased or mortgaged, but when the life tenancy comes to an end, so does the sale, lease or mortgage

-the testator can give the life tenant express powers of sale, lease and mortgage which can allow the property to be improved and maintained for subsequent owners

·Settled Estates Acts
-confers special powers on life tenants, even where the testator or donor has declined or forgotten to do so

-the purpose is so that value in the land can be retained

-in Manitoba, the 1856 act is in force

-as well, the Queen’s Bench Act, in s.55(1) empowers the Court of Queen’s Bench to approve leases and sales of settle land subject to successive estate

-this section disappeared in the revised Queen’s Bench Act
-relevant parts of the Settled Estates Act:

-s.1 - defines settlement and says that whenever there is a life tenant, the act will apply

-s.2 - gives a power to the court of Chancery to approve certain authorized leases on the application of the life tenant that can bind the remainder man

   -conditions:

-no delayed action leases; they must take effect immediately or within one year

-must not exceed 21 years for agricultural or occupational leases

-mining leases and leases for water leaves cannot exceed 40 years

-building leases are permitted to be 99 years or longer, if it is custom in the area

-leases must be for a commercially realistic rent

-in situations of lease to a mining or quarry company, part of the money must be set aside and invested for the remainder man to compensate for the diminished interest in the land value

-when the life tenant is unimpeachable of waste, one quarter of the rent must be set aside

-where there was already a mine, only one quarter of the rent must be set aside

-in any other situations, three quarters of the rent must be set aside and invested for the remainder person

-trees cannot be removed, except in rare circumstances (building a building)

-the act also says how the money is to be invested, but this is no longer applicable

-s.11 - authorizes the sale of the whole or part of the settled estate or of any timber, except for ornamental trees

-proceeds of the sale represent the land

-interest on the proceeds go to the life tenant and the principle goes to the remainder person

-must apply to the court for a sale

-s.32 - common law life tenants and equitable life tenants are acknowledged, unless the document giving them their life tenancy says otherwise, without application to the court, to be able to lease all or part, except for the dwelling house and mainly used lands, the land for a period not exceeding 21 years

-no unimpeachment of waste is allowed

-rent must be reasonable

-the Trustee Act of Manitoba deals with the powers of trustees, imposing duties and responsibilities on them

-gives them certain powers of leasing settled property (s.21-33)

-s.60 enables any trustee to apply to the court to authorize any transaction (sale, lease, mortgage) affecting settled land under the trust if it is in the best interest of those holding an interest in the land

-also enables life tenants and anyone else affected under the settlement in s.60(2)

-if a life estate exists under a trust, two people can enjoy separate rights of leasing: the life tenant under the Settled Estates Act and a trustee under the Trustee Act
-s.4(1) of the Perpetuities Act basically makes all life tenancies subject to a trust

Re Moffat [1955] 16 W.W.R. 314

-decided that the Settled Estates Act was law in Saskatchewan through the process of reception

Chupryk v. Haykowski [1980] 4 W.W.R. 534

-happened before the Perpetuities Act
-the plaintiff was the life tenant of a decrepit property on Stella Avenue

-the city declared the dwelling unsanitary for habitation and the plaintiff lived in a shed in the backyard

-the plaintiff held one third of the interest, the rest belonging to his daughter

-his life estate was conferred under the Dower Act and his third was held under a trust set out in his wife’s will

-his daughter’s son, the defendant, was the trustee and he had the trust illegitimately extinguished at Land Titles

-the plaintiff became a common law holder of the land

-the plaintiff wanted a mortgage to improve the property (he could have done it with his daughter because together, they had a full fee)

-the court deemed that he could have obtained a mortgage if he was in a trustee situation

-the extinguished trust, because it was illegitimately extinguished, could be put back into existence under the Public Trustee

-the trial judge authorized the mortgage and the daughter appealed

-the trust and the mortgage were taken away and the court decided that the property should be sold and the proceeds should be divided according to their interests

-under the Perpetuities Act, the trust would have been indelible

·Payment of a Mortgage
-when there is a pre-existing mortgage on a property, the mortgagee will expect to be paid, no matter who has possession of the property

-payment of the mortgage is in the interest of the life tenant and the remainder person

-the obligation of the life tenant is to keep down the interest on the mortgage

-there is a ceiling: if the interest exceeds the income producing capacity of the land, the life tenant is not responsible for the excess

-the excess of the interest and the principle must be paid by the remainder person

-leading case: Lord Kensington v. Bouvarie [1859] 7 H.L.C. 557

Re Warwick’s Settlement Trusts [1938] 1 Ch. 530

-the Grevel family inhabited Warwick castle

-there was a strict settlement of family land, making sure that the land acquired by the family could never get smaller, only larger

-the Earl must settle the land to himself for life and the remainder in fee tail to his son and the process was passed on through the generations

-none of the land could be sold in fee simple, only as estates per autre vie

-this endured for 8 generations

-in the 1930s, the 7th Earl included a provision in the settlement that provided for all other members of the family and not just the men

-a debt was charged on the family property to provide for the women of the family, know as jointures and portions
-somewhat like a mortgage, in that it is a debt secured against the property

-the life tenant has an obligation to pay these debts to the ceiling of the income producing capacity of the land

-the 7th Earl disposed of his interest to the Grevel Trust Co., which was set up to look after the family’s affairs

-in the 30s, the lands were not able to support the debts

-the company dipped into the family investments to pay them (essentially paying the remainder man’s share)

-when the slump was over, the company decided that they could recoup some of the losses from the remainder man

-the question became what are the right of a life tenant who has exceeded his strict obligations in relation to pre-existing charges on land-holdings?  Can he recoup monies expended that were the obligations of the remainder person?

-the law says that it depends on intent:

-Did the life tenant intend to bestow a benefit on the remainder person, like a gift?

-if there was no intent to benefit the remainder person, the life tenant can place a charge on the remainder person’s interest

-the only limitation is if it looks like a irrevocable gift

-the debt of the life tenant will be secured against the remainder person’s interest in the land

-the remainder person will be responsible for the debt on the same terms as the original mortgage (same interest, amortization, etc.)

-the remainder man may owe the life tenant a great deal of money by the end of the life tenant’s life

-in this case, the payments were made in the spirit of benevolence, therefore, repayment was not granted

When can the charges be enforced?

-immediately

-Judge Green in Re Warwick
-end of the life estate

-because you may not know who the remainder person is

-it may be burdensome on the remainder person and force the life tenant to sell to collect the charge

-American law adopts the second option

-must claim a charge for the amount that was paid out, minus any amount the life tenant would have saved by paying it off outright

·Fixtures
-when things are found on the land when the life tenant dies, which things are part of the land to be passed on to the remainder person and when are they mere chattels that pass to the life tenant’s estate?

Holland v. Hodson [1872] L.R. 7 C.P. 328

-Mason was the owner of a worsted mill which he mortgaged to the plaintiff, expressly including all fixtures

-soon after, Mason went bankrupt

-a dispute arose between the plaintiff and the defendant, who was Mason’s trustee in bankruptcy over whether the looms in the factory were fixtures or not

-the defendant claimed that they were chattels

-the looms were made of iron and fixed to slabs of stone that made up the floor of the factory

-they were so fixed because they would have moved when they were running

-must consider the intent of those who installed the items in question

-must also consider how securely the thing affixed to the land

-is it fixed in such a way that excavation or explosion or bulldozers will be necessary to remove it?

-is it sitting there on its own weight?

-the degree of annexation is important in determining whether or not the item is a chattel

-the burden of proof is on the person claiming that the item is a chattel

-stone walls without mortar or cement will be considered as fixtures, as are Barcman bricks

-intention would have been to change the landscape in some permanent form

-it is open to expressly specify that items which may be considered fixtures may be taken along after the sale

Smith v.  Simon [1938] 1 W.W.R. 441

-dispute over a henhouse

-the plaintiff bought property from the defendant in a tax sale in full fee simple

-the defendant took away the henhouse that was sitting on wooden beams

-the Court of Appeal called the henhouse part of the real estate and the wooden beams were foundations

-the burden of proof is on the person alleging the fixture and it is discharged by proving the intent of the one who built it in the first place

-manure heaps may also come into dispute and have come to be known as fixtures

·The Rule in Shelly’s Case
-named after a 1580s case and the rule is even older than that

-the rule is:

“It is a rule of law that where an estate of freehold is given to a person, and by the same disposition an estate is limited either mediately or immediately to the to the heirs of the body of that person, the word ‘heirs’ or ‘heirs of the body’ are words of limitation and not words of purchase”

-rigid rule of law that applies regardless of the intentions of those involved

-estate of freehold means life estate

-same disposition means same transaction

-another estate is given to the heirs of X, ‘heirs’ are words of limitation that indicate clues as to the nature of the estate being granted

-the rule in Shelley’s case takes a simple, straight forward and clear gift with successive interest and attributes to that gift consequences that the donor never intended

-the rule in Shelley’s case is a rule of law, not construction, and it is not concerned with the donor’s intentions

-the rule in Shelley’s case states that where a life estate is given to a person, it always  limited either immediately or mediately to his heirs

-heirs indicates a limitation and the life estate owner will be granted a full fee simple

-the rule exists because there was a hostility towards contingent remainders

-a series of rules were constructed to avoid  problems

-leaving something to someone’s heirs is contingent as they may die before the life estate holder does and therefore they won’t be his heirs; the Rule in Shelley’s case was developed to prevent an interest from being given to the “unknown”.

-the rule came about because Shelley’s land was divided between the Catholic and Protestant government

-the Crown was concerned that the land would fall into the hands of the Catholics

-judges were influenced by the Crown so they came up with the rule to keep the land out of the hands of the Catholics

-it also cut off a Tudor method of inheritance tax evasion that was growing in popularity and affecting Royal revenues under the feudal system (everyone held land to their feudal lords and they had to make feudal incidents/payments to their Lord)

-reliefs were payments that were made upon inheritance of a piece of land

-inheritance of the land gave you interest in that land and a position in the feudal pyramid  
-inter vivos settlements were used to get around paying reliefs

-the owner of the land would, in an inter vivos settlement, convey the land to himself for life with the remainder to go to his heirs in fee simple.  This would prevent the heir from paying any relief to the Lord because reliefs are only payable through succession which did not occur with an inter vivos settlement

-in the 1920's Re Simpson decided that the rule in Shelley’s case did not apply in Alberta, however, it does apply in some parts of Ontario and the Atlantic provinces

-due to amendments made to The Law of Property Act of Manitoba s. 17.11 (1), the rule of law known as the rule in Shelley’s case is abolished Manitoba

-however, if you are dealing with a testator who lived in Manitoba and drafted his will in Manitoba, but owns property in Ontario, you will have to consider the rule in Shelley’s case

Estate Pur Autre Vie
-estate “for the lifetime of another”

-measured by a lifetime, but not that of the estate holder

-deliberately created

-any human life can be used

-called the measuring life or cestui que vie
-as long as the person lives, the estate will continue

-more than one measuring life can be used

-those yet unborn cannot be used, but perhaps those “en ventre sa mere” might be acceptable

-there is always the possibility that the interest will get cut short

-when the estate holder dies and the measuring life continues, the estate can conceivably go on

-it would be inherited as per intestacy, like anything else

-a term can be added to the measuring life

-if a life tenant sells their interest in a life estate, the new tenant acquires an estate pur autre vie

Non-Freehold Estates
Leaseholds
-a lease is a land interest, the duration of which is predetermined and fixed

-they are created by contract and can be given by will

-they normally require consideration (in the form of rent) but can be given gratuitously

-can be very long, but they are usually of a modest number

-they can be monthly

-the lessee is given exclusive possession during the predetermined duration of the lease

-not a superior interest in land

-tenancy at will:

-tenancy in which the tenant holds possession with the landlord’s consent but without fixed terms (like for duration or rent)

-may be terminated by either party without notice

-tenancy at sufferance:

-tenancy arising when a person who has been in lawful possession of property wrongfully remains as a holdover after his or her interest has expired

-takes the form of either a tenancy at will or a periodic tenancy

Servitudes
-involve interests less than full interests

-label for some familiar interests

·Easements
-common right attaching to one piece of property and benefitting its enjoyment while burdening another (usually) neighboring piece of land

-dominant tenement: land enjoying the benefit

-servient tenement: burdened land

-positive easement: entitles you to go on your neighbor’s land to do something

-rights of way are an example, as are rights to string cables, discharge water, lead cattle, use a mailbox

-must be specifically defined to be considered an easement

-negative easement: right, while on your own land, to restrict your neighbor from doing something on his land

-example: if you have a hog barn near the property line with a vent, your neighbor might not be able to build near the vent if you have the right to the free flow of air across the neighbor’s property

-don’t have to be written

-there are no limits to the kinds of easements that can exist

-can be created intentionally or contractually

-two neighbors can get together and agree on something; if it is done properly, it can become a permanent arrangement

-if a landowner asserts or exercises a particular usage of his neighbor’s property for an appropriate time defined by law, he may assert a prescriptive easement

-conditions:

-must be capable of forming the subject of a grant, meaning it must have a precise definition, such as the right to lead cattle across someone’s land along a precise

 route

-must show that the right was enjoyed, uninterrupted for more than twenty years before a dispute arose (limit set down by the 1832 Prescription Act)

-must be shown it was enjoyed in appropriate circumstances, not by force, secret or by permission

“nec vi, nec clam, nec precario”

-for an interruption to count, it has to happen for at least one full year

-most encumbrances on land are recorded with land titles

-s.57 of the Real Property Act makes exceptions for things that have to be recorded

-easements, leases not longer than three years do not have to be recorded

-doctrine of lost modern ground - another way for an easement to come about

-can come up by implied grant and reservation

-ie - to use a common roadway to get to main roads (you cannot just leave someone land locked)

-also works for such things as septic fields and any other things that are continuous on the land

-easements do not have to be registered against the servient property and it is important to get sellers to outline what easements exist by warranty in the contract of sale

-if not everything is disclosed, there is the possibility of a suit in damages

-Hydro and MTS hold rights in the nature of easements but because there is no dominant tenement, it is not a true easement

·Profits-a-prendre
-like with easements, two pieces of property are required

-can be deliberately created or granted

-involves one additional feature: the ability to bring something back

-cutting wood in neighbor’s wood, getting stone from the quarry, sand from the pit, hunting, etc.

-can have a great value for the dominant tenant and a pain for the servient tenant

-can be acquired by prescription (1832 Prescription Act)

-takes 30 years of uninterrupted right, subject to the same rules as easements

-can happen by successive dominant owners, both on the beneficial and servient sides

·Covenants
-may be servitudes

-look a lot like easements, very difficult and convoluted

-deeds are sometimes called covenants

-they involve contractually binding promises

-they begin with a promise by one landowner to another

-due to privity, only parties to the contract can sue or be sued on its terms

-the parties covenant not only for themselves, but for future landholders as well

-the burden can always be enforced against them

-the successors to the dominant property can also sue on the covenant

-the rules of privity do not apply to all covenants

-covenants should be registered by caveat on the title

-at anytime, the parties can get rid of them together and the municipal board may get rid of redundant covenants

-shows the ability for the enforcement of a contract by and against people who never had anything to do with the initial promise

-burden running rules also exist:

-for the burden of a covenant to run in equity, it must be a negative covenant (covenant not to do something)

-leases usually involve a lot of covenants, express and implied

-promises can occur between the landlord and tenant and no matter how many times landlords and tenants change, there is privity of estate between them which allows for the enforcement of covenants made between the original contracting parties

-all covenants, positive and negative, will be enforced if they relate to the use and enjoyment of the premises that were contained in the original lease

-privity of contract may still be useful in some situations

-if a subletting tenant does not pay his or her rent, the landlord may have an action against the original tenant

-there is one limitation:

-if the lease is sublet by the tenant, the landlord cannot sue the subtenant directly, nor can the subtenant sue the landlord directly, because there is no privity of estate or contract between them

-covenants are not really servitudes, but they look like it

·Charges
-land may be used to secure the procurement of a loan

-the land remains burdened until the loan is repaid

-the biggest charge that one can have is a mortgage

-the principle and the interest is secured against the property

-if the borrower defaults, the lender can get his money back by sale and seizure, also called foreclosure, of the property

-not a proprietary interest, but a security interests

-used to be that fee simple was transferred to the lender, but that is no so anymore

-when buying property, one must make sure that the mortgage is gone, otherwise you will be responsible for it

Dower
-statutory phenomenon created by the Dower Act, now the Homestead Act, that abolished the old common law action

·Common Law Dower

-designed for the protection of widows

-it was common for all of the property of the household to belong to the man 

-this meant that if the man died and disinherited his widow and children, they would become homeless

-this institution benefitted only widows

-a life estate would be conferred upon a widow in one third of any real estate held in freehold by her husband in his lifetime

-over time, the protection became less and less real because people did not want to buy land from a married mad who might die and whose widow might gain a life estate

-steps were taken to bar dower in such situations

-1833- only where a husband died intestate and had no barred interest in the land would the widow be able to get the land

-there was a masculine counterpart to the rule:

-men could claim Tenancy by the Curtsey of the Crown of England where a life estate could be claimed in the whole of the property

-it could only be claimed if the husband could show that issue capable of inheriting the land were born from the couple (surviving or not)

-in the 1880s, the Torrens system was introduced

-Dower and Tenancy by the Curtsey were invisible encumbrances on the land

-anyone interested in acquiring land should be able to look at the title and know what they needed to know about the property

-because of this, dower and tenancy by the curtsey were abolished (s.24 and 25 of the 

Real Property Act, 1885)

-the suffragette movement gave rise to the protection of the family home for women in the Dower Act of 1918

-contained two separate parts:

1) Protection of women’s rights to the family home

2) Intestate succession for women in relation to family assets

-two real estate functions:

1) Life estate function

2) Veto power provisions in respect of dispositions

-homestead: urban residence occupied by the married couple, including land not more than 6 lots or one block

-non-urban residence can be as big as 320 acres or one half section, including the lands where the dwelling is located

-condominium unit

Re Scott [1935] 1 W.W.R. 325 (AB D.C.)

-to fall under the dower legislation, the interest has to be fee simple

-goes somewhat contrary to the social purpose of the act

-makes sense for a spouse who holds a life estate

-according to s.7 of the Homesteads Act, once a homestead is a homestead, it cannot be changed without the consent of one’s spouse

-change of residence does not change the homestead without the consent of the spouse

-protective statute where even the original act was not gender preferential

-co-habitation is necessary for a property to be considered a homestead

Re Ripstein [1929] 28 M.R. 184 (MB C.A.)

-shows judicial hostility toward the act

-concerned apartment blocks in Winnipeg

-the ground floors were shops and the upper floors were apartments

-the penthouse suite was occupied by Mr. and Mrs. Ripstein

-the widow claimed a homestead life estate in the whole block or at least in the penthouse suit

-the widow was denied on the basis that the apartment was not a homestead, neither was the suite occupied by the couple

-the court called it an investment property where occupation was a mere convenience

Re Ostrapowicz [1938] 46 M.R. 65

-the couple in question owned a premises on Parr Street which was part living area, part store

-the whole family lived there and ran a small grocery store

-the owner died and his will purported to disinherit his wife

-by a majority, the Manitoba Court of appeal said that the premises was the home of the family and the commercial portion was secondary

-since this case, the question is simply whether the property in question is a family home and even if there is a significant commercial use, the definition of homestead is broad

Re Empey [1979] 2 W.W.R. 559

-takes the definition of homestead pretty far

Re Neuhaus [1923] 4 D.L.R. 729

-the section of the Dower Act that conferred a life estate on the surviving spouse was interpreted as saying that a wife’s life estate is first subject to the husband’s creditors

-this section has been replaced

Crichton v. Zelenitsky [1946] 3 D.L.R. 729

-the defendant was a farmer near Winnipeg Beach who made a will leaving his property to his four children (he made no provisions for his wife)

-he died in 1945, leaving debts in excess of the value of the farm

-the executor said that his debts had to be paid before the widow got her life estate

-most of the debts were lawyer’s fees and the lawyer was the executor

-the Court of Appeal removed the plaintiff as executor for conflict of interest

-the court affirmed the interpretation in Re Neuhaus, where the life estate was to be postponed until the debts of the estate were settled

-makes a woman’s life estate very vulnerable if her husband has left considerable debt

·Veto Power Function

-s.3 in the old act made the disposition of a homestead invalid without the consent of the wife

-subject to a few obvious exceptions, no married person can dispose of the marital home unless it is done in due form, with permission of the other spouse

-dispositions are defined in s.1 of the statute and include sale, leases, mortgages

-the consent of one’s spouse is not needed when:

1) The disposition is in favour of the spouse

2) If the spouse surrenders them to the other with adequate consideration

3) If both agree as co-vendors

-without consent, the disposition is invalid

-s.4 of the modern act makes a small change:

-no owner shall, during his or her lifetime, make a disposition without the consent of the other spouse

-exceptions are the same

-consequences of not getting consent are not outlined

-after 1992, a husband was able to make a disposition without the consent of his wife and slip it by the registrar

-the wife could get a remedy, but it was not the same as under the old act

-s.9 of the modern act says that consent to disposition must be made in writing on a specific form

-must be part of or attached to the disposition document

-must be witnessed by someone authorized to take affidavits under the Manitoba Evidence Act
-the form of consent must contain an acknowledgment apart from the owner that they are giving up their rights under the Homestead Act
-owner cannot be present so that intimidation does not occur

Brown v. Prairie Leaseholds [1954] 62 M.R. 253

-the plaintiff farmed in the area near Snowflake, Manitoba

-two visitors, the defendant and a neighbor, went to the plaintiff’s home

-the defendant wanted to take out a lease on the plaintiff’s property to explore for oil

-the plaintiff had already given those rights to another company

-the plaintiff agreed to sign delayed leases for when the other one expired

-the defendant made sure to get the plaintiff’s wife’s signature on the documents, including her Dower Act consent

-the defendant was a commissioner of oaths

-it was unclear if there was a discussion about her rights

-when documents came back, the plaintiff had found he sold all of his oil rights to the defendant

-the plaintiff got a lawyer and challenged the validity of the transactions

-the court called the transactions void for the following reasons:

1) Fraud

-the plaintiff was completely deceived about the nature of the transactions

2) Non Est Factum

3) Ritual demanded by the Dower Act was not properly complied with

-the plaintiff was still in the room when his wife gave her consent

-makes the whole thing invalid because of the rigid requirements under the act

-today, the rigid requirements of the act might be lessened because of the possibility that spouses may pull tricky business to get out of real estate deals in favor of better offers

Senstand v. Makus [1977] 5 W.W.R. 731

-the Alberta Dower Act is different in wording, similar in intent

-the wife did not comply with the rituals in the act

-the Supreme Court said that customs could be set aside if it was not detrimental to the wife

-she could not use it to get out of the deal

-if a buyer registers a property without the consent of the former owner’s spouse, the property still belongs to the buyer and the transaction can remain valid

-s.16 of the act, gives the spouse a remedy in damages for this situation

-problems:

1) the owner might get rid of the money before the spouse makes a claim

2) How are damages supposed to be calculated?

-the spouse lost a contingent interest and the value of prohibiting sale

-in Alberta, the value of the spouse’s interest is presumed to be half of the value of the property

-s.19 says homestead notice can be registered on the property

-it identifies the non-property owning spouse and notifies anyone looking at the title of their existence

-the property owning spouse can satisfy any inquiries about the other’s signature by filling out a form in the act where the vendor declares that he has no spouse or that the property is not a homestead, etc.

-this is done to give the purchaser a guarantee that there is no encumbrances

Reep v. Shuckett [1955] 63 M.R. 192

-the plaintiff was a farmer who was tired of farming

-he went to the city and became the landlord of a rooming house

-the plaintiff needed to borrow money and was referred to the defendant, whose wife was in the business of lending

-the plaintiff offered his farm as security for the loan (remember that a mortgage is a disposition)

-when they spoke of Dower Act consent, the plaintiff said that he had no spouse

-the plaintiff was eventually unable to make the mortgage payments and the defendant wanted to foreclose

-this is when the defendant found out about the plaintiff’s wife

-the husband’s assertion that he had no wife was good enough to validate the transaction and the foreclosure on the mortgage was valid

-property owning spouses who lie can usurp the Dower Act, provided the purchasers have no reason to believe otherwise and there was no homestead notice on the property

Co-Ownership: Joint Tenancies and Tenancies in Common
-estates can be shared by two or more people in various ways

-4 methods exist at common law:

1) Joint Tenancy

2) Tenancy in Common

3) Tenancy by the Entirities

4) Coparcenary

-#3 and 4 are largely extinct

Joint Tenancy
-four unities of joint tenancy according to Blackstone:

1) Interest - each tenant has the same interest

2) Title - the interest is in the same title

3) Time - the interest is held at the same time

4) Possession - each tenant can say that every part of the land is half mine and half the other’s

-time, title, interest and possession must all be on the same footing

-has a right of survivorship (Jus accrescendi): when a fellow joint tenant dies, his or her share will automatically accrue to the surviving joint tenants

-means if there were three joint tenants (one third interest each) and one dies, the remaining two accrue a one half interest

-each joint tenant must have exactly the same interest

-any one of the shares can be transferred and not carry with it the joint tenancy

-cannot be disposed of by will because joint tenancy acts before the will

jus accrescendi prefertur ultimae voluntati
-survivorship will take precedence over the will

-can be converted into tenancy in common by severance

Tenancy in Common
-completely different from joint tenancy

-tenants can have unequal interests

-property can be left to anyone under a will

-partition brings the shared interest to an end

-the land is physically divided between the tenants

-sale of property may happen instead and the proceeds would be split

-if one tenant in common dies, the property can be left by will or can revert to the next of kin

·Substantive Law
Fisher v. Wigg (1700)

‘the law loves not fractions of estates’

-fragmentation of an estate will heal itself as time passes

-the court of Chancery did not like joint tenancy and whenever there was doubt, tenancy in common was assumed; joint tenancy offended the idea behind equity

-equity would follow the law, except in very certain circumstances:

-if the person sharing the land had paid an unequal share of the purchase price, equity would deem this to be a tenancy in common, in proportion to the share they paid into the land

-where land was bought by partners in a business transaction:

“Jus accrescendi inter mercatores pro beneficio cemmercii locum non habet”

-the right of survivorship has no right in commerce between business people

-s.15 of the Law of Property Act says that land granted to two or more persons as tenants in common will be held as tenants in common unless otherwise provided in their arrangement

-when there is any doubt, tenancy in common will be assumed

Re Sterenchuk [1958] 16 D.L.R. (2d) 505 (AB C.A.)

-an unmarried couple purchased a Laundromat

-Alberta had a statute similar to the Law of Property Act’s s.15 that favored tenancy in common

-the couple wanted to be joint tenants and expressly said that they would take title as such

-a dispute arose once one of them died over whether or not it was in fact a joint tenancy

-the estate of the deceased argued that equity would overlook it in the case of a business property and tenancy in common would be assumed

-the Alberta Court of Appeal took the view that when the parties make an express provision to override the statute, the court will not turn to equity

-when joint tenants die at the same time, it is governed by the Survivorship Act
-in the 70s, the tenants would be assumed to have died in order of seniority and the land would go to the youngest

-now, the estates of the joint tenants will take an equal share as tenants in common

-if a joint tenant accelerates survivorship by murdering the others, the general principle is:

-no one will be able to profit from his own wrong

-the murderer will hold the whole common law title in trust for himself and the estate of the deceased joint tenant

Novak v. Gatien [1975] R.F.L. 397

Re Gore [1972] I.L.R. 1-448

-s.50(1) of the Real Property Act says that the surviving joint tenant can apply to have the certificate of title amended to show the increased share when a fellow joint tenant dies

-joint tenancy is fragile and is subject to:

1) severance

-joint tenancy is converted into a tenancy in common

2) partition

-process where the sharing arrangement is brought to an end and the land is divided up to make two separate share holds

-also applies to tenancy in common

-the alternative is sale where the division of proceeds takes place

Williams v. Hensman [1861] 70 E.R. 862

-a joint tenancy may be severed in three ways:

1) any one of the joint tenants can unilaterally affect a severance by disposition of the share

2) mutual agreement by joint tenants

3) by course of dealing intimating mutual intent to move to a tenancy in common

·Severance by Mutual Agreement
-all joint tenants must agree

-a written agreement is not required in Manitoba, but may be required in other jurisdictions

-since the abolishment of the Statute of Frauds in Manitoba, land deals do not have to be evidenced in writing

·Unilateral Act of Disposition by a Joint Tenant on His Own Share
-typical scenario:

-A, B and C are joint tenants of land

-C is approached by X, who wants to own C’s share in the property (one third)

-C sells his interest to X and takes off with the cash

-A and B have to understand that X is a tenant in common with A and B, who remain joint tenants

-C’s share is severed from the joint tenancy

-if A dies, his share will go to B and X’s share will remain unchanged

-if X dies, A and B’s shares remain unchanged

what are dispositions?

-sale, undoubtedly

-lease

-three views:

a) yes, severance happens

b) no, severance does not happen

c) severance is temporary, survivorship is suspended during the lease

-life estate?

Sorenson v. Sorenson [1977] 2 W.W.R. 438 (AB C.A.)

-the granting of a life estate does not cause severance

-case settled before it went to the Supreme Court

-mortgage?

York v. Stone [1709] 91 E.R. 146

-mortgaging would sever the share from the joint tenancy

-old view, likely would not be so today

Lyons v. Lyons [1967] V.R. 168

-recognizes the current differences in mortgages

Re Brooklands Lumber [1956] 3 D.L.R. (2d) 762

-dicta says that the mortgage would not sever a share in a joint tenancy

-does this mean that the remaining joint tenants would have to pay it when the mortgage holder dies?

-they would have an interest in paying it or at least seeing that the estate pays for it

-as mentioned, sale would definitely sever a share, but under the Torrens Land Title system, no transaction dealing with an interest in real property is valid unless or until it is registered with Land Titles

Stonehouse v. A.G. B.C [1962] S.C.R. 103

-the plaintiff and his wife were joint tenants of a home

-his wife granted her half of the interest in secret to her daughter

-when she died, her daughter went to Land Titles and produced the document conveying title and the interest was registered

-later, her father went to Land Titles to have his now full interest registered and he finds out he is a tenant in common with his daughter

-once title is registered, it is hard to undo

-the plaintiff argued that when his daughter registered her documentation, her mother was already dead and her survivorship title had passed

-the Supreme Court decided that when the registrar makes a mistake, and as a result, someone’s interests are damaged, the injured party had an action against the registrar for which the remedy is damages in the amount of the interest lost

-the plaintiff lost his case - an unregistered document of transfer, once executed, is a valid severance of the interest

-s.79(1) of the Real Property Act states that the registrar will not accept for registration an instrument severing joint tenancy unless the instrument is executed by all of the joint tenants or all of the joint tenants give their written consent, or if the registrar is satisfied that all joint tenants have been given 30 days notice of the severance

-involuntary dispositions take place by action of law, such as bankruptcy

-this affects severance

Power v. Grace [1932] O.R. 357 (ON C.A.)

Re Young [1978] 70 D.L.R. (2d) 594 (B.C. C.A.)

Re Brooklands Lumber [1956] 3 D.L.R. (2d) 762 (MB)

·Mutual Course of Dealing Sufficient to Indicate That the Interests Have Been Transformed into a Tenancy in Common
Flannigan v. Wutherspoon [1953] 1 D.L.R. 768 (B.C. S.C.)

-concerns a piece of farmland worked by two brothers

-as joint tenants, they decide to sell

-the Robinsons wanted to buy and the defendants took a deposit on the purchase price

-the brothers split the deposit and put it in the bank

-one of the brothers took ill and he left his share of the profits to his niece, the plaintiff

-the other brother knew what was going on

-the ill brother died and his will was executed

-the living brother claimed survivorship over the land

-the plaintiff claimed that the joint tenancy was no longer operating and that the behaviour of the brothers told the story

-they had divided their interest, one knew the other was planning to give his interest away and the dying brother was acting like he was no longer a joint tenant while the other remained silent

-keeping quiet, decided the court, was enough to show mutuality of intent and the joint tenancy was regarded as having come to an end

·Other ways of severing a joint tenancy
·Unilateral declaration of intent no longer to be part of the joint tenancy
Burgess v. Ronsley [1975] Ch. 429

-shows Denning at his finest

-if a joint tenant has expressed his intent out loud, it would be enough to sever the joint tenancy

-not very convincing, although supported by lower courts

-not followed in Canada but might be possible in Ontario where a person can convey title to himself in fee simple

-usually a unilateral severance is not possible unless it is a disposition

Re Wilkes, Child v. Bulmer [1891] 3 Ch 59

-a fund of money was left to three children as joint tenants

-the oldest, Wilkes, was very sick and at the age of 21 he could call to his trustees for payment out of the capital of his share

-this would be partition - his share would be partitioned from the rest

-when he turned 21, he went to the solicitors and applied to the Court of Chancery for payment of the fund

-he died just before his court date

-the other joint tenants became owners of the fund, but what about the fact that Wilkes did not want to be a joint tenant anymore?

-the court found that there had not been severance and the joint tenants had to split the share

-Wilkes had not disposed of his share because he had done nothing irrevocable

·Partition
-usually part of the phrase ‘partition and sale’

-partition can occur in joint tenancies and tenancies in common

-people will become co-owners and the land will be physically divided; each will be the sole owner of their part

-the old common law said that partition could only happen by mutual agreement of all the co-

owners

-if a single co-owner was not in agreement, the whole deal would fail

-1593, 1542 - statutes were passed that enabled the court to order partition over the complaints of a rigid co-owner

-under certain circumstances, a joint tenant or a tenant in common could seek a court ordered partition

-1968 Partition Act - enabled both sale and partition

-s.18-36 of the Law of Property Act deal with this in Manitoba

-partition can happen either by mutual agreement or statutory order

-s.19 of the Law of Property Act says that all joint tenants, tenants in common, mortgagees or other interested parties can request partition

Chupryk v. Hycofski
-s.19 application

-where the life tenant pays off the entire mortgage, a charge can be laid against the remainder person’s interest and they can ask for an order of sale and partition and an accounting of the charge

Re Winspear-Higgens and Stephens [1978] 5 R.P.R. 81 (MB C.A.)

-O’Sullivan J. does not like the partition provisions

-the burden of proof is on the party opposing partition or sale to shoe that the granting would be oppressive

Kennedy v. Detrafford [1897] Appeal Cases 180

-no fiduciary relationship exists between co-owners

Nunes v. District Registrar [1971] 5 W.W.R. 427

-Manitoba case that applies Kennedy
-3 men buy a property on Sargent Av. and they take title as tenants in common

-the balance of the purchase is paid by mortgage; only one payment was made and the mortgage company auctioned the property

-one of the tenants in common ended up winning the bid and got another mortgage

-the plaintiff then when to Land Titles to register his interest and the registrar said that he could not register it (he thought the plaintiff was taking advantage of his own default)

-the court said that the registrar was wrong - co-owners do not owe a duty to one and other and each can pursue their own interest

-everyone was getting an advantage from the mortgage sale, as there were leftover funds from the sale and each party got a share of the remains

-what is to happen with receipts from a property held in common (rent, farm profits, etc.)?  When is one co-owner required to pay over a portion of the profits to the others?

-at common law, a co-owner may be obliged to account to the others in two situations:

1) where the income receiving co-owner had ousted the other by force or by fraud

2) where one co-owner had left the land and appointed the other as bailiff to collect profits on his behalf (contractual obligation)

-1705 - Statute of Queen Anne
-s. 27 was designed to deal with other situations of accounting between co-owners

-an order can be sought when one tenant in common receives more than his just share

-this is found in s.77 of the Queen’s Bench Act in Manitoba

-1988 overhaul to the rules moved it to S.68(2), but it does not say what the accounting is for

Henderson v. Eason [1851] 177 E.R. 1451

-court of Exchequer Chambre

-the two brothers occupied a farm as joint tenants on the Isle of Thanet

-one of the brothers left the farm while the other was left to tend to the farm

-there was income from working the land and rents paid

-the farmer brother died and the defendant brother showed up and confronted the executor plaintiff about his share, retroactively, of the farm

-the case went to court and the court defined:

“-received” - meant getting in money and assets which were not there before, which applies in this case

-”more that one’s just share and proportion” - not a matter of looking at the numbers and splitting them between the co-owners, it depends on the circumstances of the case

-here, the deceased did all the work, dealt with all the worries, etc and it was found that his just share and proportion was 100% and the absentee brother deserved nothing

-can a co-owner be made to account for money that was not actually received but which might have been received but for his wilful neglect and default?

-in the Queen’s Bench Rules, rule 360(b), currently 55.04(2), a master has the power to take into account money, rents and profits received or those which, but for the wilful neglect and default, might have been received

-wide remedy

-the rules are not meant to create new rights, but that is exactly what this rule seems to do

Osachuk v. Osachuk
-challenged the validity of rule 360(b)

-the rule was found to be valid because when it first appeared, it was as an appendix to a statute, not just as a Queen’s Bench Rule

-it has statutory force, unlike the other rules

-the plaintiff and the defendant were husband and wife

-Mr. Osachuk lived in the ground floor suite of one of their homes and the upstairs suite was vacant; Mr. Osachuk did nothing to find a new tenant

-Mrs. Osachuk wanted the property partitioned and an accounting

-Mr. Osachuk said that there was nothing to account for because no on had been renting

-wilful neglect and default was argued by Mrs. Osachuk

-the Manitoba Court of Appeal said that wilful neglect and default signified the end of a duty

-Mr. Osachuk owed no duty because he did not undertake to act as a bailiff

-Mrs. Osachuk could have acted to advertise the property

-neither owed a duty to the other

*do not confuse occupation rent with an accounting

-occupation rent deals with the benefit of enjoying the property on your own while the other co-tenants are away

-occupation rent can be claimed when:

1) one co-owner has wrongfully ousted the others

-the ousted co-owners can claim it

2) where one co-owner asks for the place for themselves for a time

-other co-owners may insist on an agreed rent

3) in the context of a partition suit at which time there is a general equitable division

-certain circumstances will give rise to occupation rents

-day to day expenses like property taxes, interest on the mortgage, repairs and improvements are usually the responsibility of all co-owners

-when there is one co-owner taking care of the property, the others can be called upon to make a contribution when:

1) the expenditure was solicited by the other co-owners, impliedly or expressly (contractual undertaking)

2) the expenditure discharged by the co-owner in possession belongs to all the co-owners

-discharge of a legal duty imposed on all co-owners

3) in the context of an action of partition

-trade-off

·Cases used in Osachuk v. Osachuk to support the position:

Leigh v. Dickson [1883] 12 QB 194, affirmed in 15 QB 60

Mastron v. Cotton [1926] 1 D.L.R. 767

Henderson v. Eason (on the point of accounting)
