Personal Property
-modern area of property (developed in the 19th and 20th century)

-deals with moveable, chattels rather than immovable land (like real property)

-includes every form of wealth that is not land

-real property involves land, interests in land, fixtures on land

-involves three basic areas:

1) chattels or tangible objects

2) money

3) debts owed, patents, goodwill of business, shares stocks, leases (intangibles)

-#1 and #2 are called choses in possession
-#3 is called choses in action
-these notes cover the following areas:

a) Finders

b) Gifts

c) Bailment and related issues

Part A - Finders

Armory v. Delamirie  (1972) 1 Stra 505, 93 E.R. 664
-the plaintiff was a chimney sweeper’s boy

-he was a member of the underclass, likely an orphan

-his job was to sweep chimneys and a lot of chimney sweeper’s boys died from their job (this may have played on the sympathies of the court)

-the plaintiff found a jewel - the case doesn’t say where or under what circumstances

-he took it to the defendant to be appraised

-the apprentice gave him 1 ½ pennies for the stones but the boy wanted the stones back, not the money

-took the case to court on an action of trover

-this was a tort action that preceded conversion that involved dealing inappropriately with another’s goods and treating them as your own

-the remedy was damages

-the judge made 3 rulings:

1) The finder, though he does not have rightful ownership, but keeps it against all but the right owner, may maintain trover

2) The employer of the apprentice is answerable for the claim

-employees are responsible for the actions of their employees (vicarious liability)

3) The value given to the plaintiff will be the maximum value for a jewel that would fit the setting

-doctrine of omnia praesumuntur contra spoliatorem: in the absence of clear evidence, all things will be decided against the wrongdoer

-this maxim still exists and has been used in other cases:

Gren v. Brampton Poultry Co. (1958) 13 D.L.R. 279

-the plaintiff sold turkeys to the defendant

-the turkeys were lost in storage

-the plaintiff sued in conversion

-the defendant only wanted to pay utility grade prices, but the courts made him pay the maximum value possible

Stiman v. Stiman (1981) 18 C.C.L.T. 133, 23 C.C.L.T. 182

-the Stiman family dealt in antiques

-Mr. Stiman married a young woman and died on his honeymoon

-the family repossessed valuable antiques from the couple’s apartment

-Mrs. Stiman sued

-the trial court used the maxim, but the court of appeal said that it could only be used in cases where there was a complete lack of evidence

-case says a few important things:

-finders are not the owners of what they find

-finders acquire a second class property right to the goods they find, good enough to keep the goods from all others but the true owner

-because of their title, they can bring forth cases of trover or conversion

-this case is fairly narrow - it involves the title of a finder versus someone who obtained the goods from a finder

-decision casts an overly broad proposition and can be easily distinguished when needed

-the plaintiff could have also sued in detinue, however, the only remedy available would have been the return of the jewel and he likely only wanted the money

Bird v. Fort Francis [1949] 2 D.L.R. 791
-the plaintiff was a 12 yr old boy who was playing under a pool hall when he found a tin containing $1500 in used banknotes

-he brought it home to his mother (after spending a bit)

-the police were called to take the money in order to find the rightful owner

-when no one came forward, it was put in the town coffers

-the plaintiff sued the town and won the case, citing Armory v. Delamirie
-shows another case of a finder versus another who took obtained the goods from the finder

-neither had a legitimate claim, therefore the goods should be returned to the finder who had the first claim

Bridges v. Hawksworth [1851] 21 L.J.Q.B. 75, All E.R., 122
-divisional court case

-the plaintiff was a traveling salesman who visited the defendant’s shop

-while he was there, he found a bundle of banknotes which he picked up and took into his possession

-he handed them to the defendant so that he might find the true owner

-the defendant advertises the find, but no one came forth to claim them

-the plaintiff returned sometime later to claim the notes, less the cost of the ads

-the defendant refused, saying he had a better claim to the notes

-in the County Court, it was found that the plaintiff had no claim

-they were bound to follow Armory v. Delamirie, but they must have found something distinguishable in where the notes were found

-in the Court of Queen’s Bench, the case was decided differently

-nothing in the plaintiff’s handing the notes to the defendants weakened his title as finder

-for the defendant to have a legitimate claim, he would have had to have had title before the plaintiff

-in not knowing that the notes were there, the defendant could have no responsibilities to the true owner

-if he would have had title, he would have had responsibilities

-no court would have found him responsible if something did happen to the bills

-when we are in possession of someone else’s goods, we are said to be bailees of those goods and we are responsible for them

-this case does not define possession and leaves it out of the reasoning

-possession is physical control, awareness and intent to exclude others from ownership

-possession gives you duties and responsibilities to look after the goods, as well as title

-the argument in the case goes like this: responsibilities and rights come from possession.  The defendant did not possess the goods and therefore, he had no rights or responsibility

-they left out possession - it is merely understood in the argument

-this case offers no help on whether the location was a factor

-key factor: one becomes a finder when they take possession and priority of possession is key

South Staffordshire Water Company v. Sharman [1896] 2 Q.B. 44
-the defendant cleaned out a pool owned by the plaintiff

-it is not clear whether Sharman was a hired, contract or permanent worker

-he found two gold rings at the bottom of the pool

-he handed them over to the police, who kept them awhile before handing them back to Sharman

-the defendant was then sued by the plaintiff in detinue

-in County Court, judgement was for the defendant, following the decision in Bridges v. Hawkesworth
-the Divisional Court of Queens Bench found for the plaintiffs

-had to do so by distinguishing the authorities

-bases judgement on the principle that “possession of land carries with it... possession of everything which is attached to or under that land, and, in absence of a better title elsewhere, the right to possess it also.” (p. 46)

-it does not matter that the owner does not know it is there, the items still belong to him

-in terms of priority of possession, the plaintiffs had possession first

-Bridges v. Hawkesworth is distinguished on the basis that the goods found were not attached to or under the land and the plaintiff in that case did not have to interfere with the defendant’s land in any way

-in a paraphrasing of the ratio, the judge makes a critical error: says upon or in, not attached to or under

-these are clearly different concepts

-attached to or under implies that people cannot go rooting around on another’s land in order to make their find

-the new terms also take away what distinguishes the case (the notes were found “in” Hawkesworth’s shop)

-today’s reasoning tends to be in line with the “attached to or under the land” doctrine first used in the judgement

Kowal v. Ellis [1977] 2 W.W.R. 761 (M.B. C.A.)
-took place in Brandon farming area

-the plaintiff was the finder of a brand new gasoline pump worth approx. $450

-the item was found while he was crop inspecting, on the defendant’s land

-he made inquiries but the defendant knew nothing about it

-he then took it into his possession and no one ever came to claim it

-the defendant then claimed title to the pump

-in County Court, judgement was found in favor of the defendant

-the Manitoba Court of Appeal then made their judgement:

-mentions that dishonest intent may weaken a finder’s claim

-speaks of finder’s obligations of a finder to care for what they find and take reasonable steps to find the owner

-says a landowner can defeat a finder in two ways:

1) the owner of the chattel has dealt with the chattel in a way that the landowner becomes the new owner

-ie: by abandoning goods on the land

2) when the landowner becomes a bailee by finding before the finder comes along

-priority of possession in point of time gets possession

-the plaintiff took possession before the defendant and the defendant did not show any exclusionary intent

-shows two important exceptions to Armory v. Delamirie:

-if the landowner can show the goods were attached to or under the land, he will have better title than the finder

-a finder will be defeated by a landowner, in any circumstance, if he was trespassing at the time of finding

London Corporation v. Appleyard [1963] 2 All E.R. 834
-case involves an 80 year lease of a property owned by the City of London

-the lease was passed from the first lessee, Samson, to a company called Priest Marion Ltd. in the 1930s and 1940s

-the property was subsequently damaged by bombing and in the 1960s, it fell into the hands of two companies: Venture Ltd. and Yorkwin Ltd. with only about 19 years left on the lease

-the newest owners employed Wates Ltd. to do some wrecking while they were doing renovations

-Wates Ltd. employee named Appleyard, the defendant, was an ordinary workman doing the job

-he and a co-worker, Falan, had the job of knocking down walls in the basement

-in doing so, they found a safe containing banknotes amounting to £5, 728 (enough to buy a suburban home outright), dated from 1943 to 1944

-the money was handed over to the police

-no one ever came forward to claim the money

Claimants:

Appleyard and Falan: as finders

Venture Yorkwin: as owners/occupiers of locus in quo (place where money was found)

Priest-Marion: as owners at the time when the notes would have been deposited

City of London: as holders of the lease

(Wates Ltd. could have put in a claim as employers of Appleyard and Falan, but did not)

-the judge found that between Venture-Yorkwin and Appleyard and Falan, Venture-Yorkwin would have had a better claim because, according to South Staffordshire Water Company v. Sharman, the goods were attached to or under the land

-the City of London dropped their claim

-they were bare title owners and in the lease, there was a clause saying that anything of value found on the property would be turned over to them

-this duty was contractual with the tenant

-the City of London had a better claim than Venture-Yorkwin

-Priest-Marian dropped their claim

-they could have made a plausible claim as owners, as they possessed the land at the time when the banknotes were printed

-may also have won over Venture-Yorkwin on priority of possession, but may have also lost on these grounds

-Wates may have had a claim over their employees

-doctrine exists that were someone in the course of their employment finds something of value, their claim as employers would be superior to the claim of the employee

-their claim would have been inferior to Venture-Yorkwin because what was found was attached to or under the land

-their relationship with Venture-Yorkwin was not one of employment, but of contract

-illustrates how the exceptions to Armory v. Delamirie make the finders last in the priority of possession:

1) London Corporation

2) or 3) Venture-Yorkwin or Priest-Marion

4) Wates Ltd.

5) Appleyard and Falan

Hannah v. Peel [1945] 1 K.B. 509
-the defendant owned a house in England, but never occupied the home

-it was requisitioned in 1939 by the War Office to use for army purposes and the defendant was paid rent

-it was used as a hospital for sick and wounded soldiers

-the plaintiff, a soldier, was charged with inspecting the blackout windows and while doing so, he found an antique broach on the windowsill (it was worth £60)

-the plaintiff turned it over to the police, and when no one came forward, it was returned to the defendant, who sold it to a jeweler for £66 who then sold it for £88

-the plaintiff then sues as a finder

-the courts made their decision using Bridges v. Hawkesworth as authority

-the goods were not attached to or under the land

-the defendant never lived on the land and it was seen as though he had never taken possession, he only had bare title to the land

-obviously, the sympathy of the court was with the plaintiff

-possession was a major factor here - not having physical possession was enough to keep the legal possessor of the land from having a claim to the goods found

McDowell v. Ulster Bank [1899] Irish Law Times 225
-best authority on those finding goods in the course of their employment

-the plaintiff was a caretaker at a bank and as he was sweeping the floor, he found £25

-it was his duty to hand over anything he found to the bank and when no one claimed the money, he claimed a right as finder

-the judge of the case found that anything taken into possession by a servant of the bank belonged to the bank itself

-the employee was said to have custody, but not possession

Byrne v Hoare [1965] Queensland Reports 135
-the plaintiff was a police constable assigned to direct traffic at a drive-in

-he found a gold item between the time of the beginning of the movie and the end of the movie

-he turned it into the police; the find was advertised, but no one came forth

-the plaintiff went back to claim it, but the police said that because it was found in the course of his employment, the police had a better claim

-the plaintiff sued

-the court decided in favor of the plaintiff

-they said he didn’t so much find the object in the course of his employment as his employment facilitated the finding of the object

-his employment served to put him in the right place at the right time

-he did not find the object because it was his job to look for it

Treasure Trove
-old legal concession

-Blackstone says: it is where any money or coin is found hidden in the earth or any private place, it belongs to the Crown

-it can only be reclaimed by the true owner

-today, if you find money, it will not be considered treasure trove - the rule only extends to silver and gold

-if the silver or gold seems to be hidden, not lost, the Crown can make a claim to it

-it is coroners who investigate treasure trove claims:

-they will call a jury and ask:

1) if the item is gold or silver

2) if the item was deliberately hidden or casually lost

-the Crown may give money equal to the market value of the find to the honest finder

-in Canada, it is unclear which Crown would have claim to the item, but it seems to point to the provincial Crown

Heddle v. Bank of Hamilton [1912] 5 D.L.R. 11, 17 B.C.R. 306
-British Columbia Court of Appeal

-the plaintiff finder was a bank employee and was in the course of his employment when the find was made

-clear course of employment case

-the judgement also focused on the following:

-the plaintiff was not a true finder because the goods were not lost, they were merely misplaced

-the item was put down in a place where bank patrons might be expected to put something down, therefore the misplacement was done somewhat on purpose

Kincaid v. Eaton (1867) 98 Mass R. 139
-the defendant was a businessman who visited a bank in Boston to deposit some money

-the plaintiff, a 16 year old boy, entered the bank as the defendant was leaving

-as the plaintiff was leaving, he found a wallet that he guessed must have belonged to the defendant

-$1205 and ID were found in the wallet

-the plaintiff went to the defendant’s office to return the wallet, and when the defendant was not there, the plaintiff returned it to the bank for safekeeping

-a reward notice subsequently appeared: $110 for the finding and returning of wallet

-the plaintiff returned the wallet, and the defendant gave him $10

-when the plaintiff sued, his action was rejected

-the reward was for the finder and the plaintiff was not a finder - the wallet was not lost, it was merely misplaced

-Brown on Personal Property, in his chapter of Misplaced Goods:

-to intentionally place an article down and walk away from it, the article comes under the ownership of the proprietor of the locus in quo as a bailee

-happens when the item seems as though it might belong there

-the distinction is whether the item was firmly put down or casually lost

Elwes v. The Brigg Gas Co. [1881] 33 Chancery Div. 562
-decided between Bridges v. Hawkesworth and South Staffordshire Water Company v. Sharman
-the plaintiff was a life tenant of land in East England

-he granted a construction lease to the defendant company to construct a gas holder

-while excavating, a boat was unearthed - it was well preserved and thought to be valuable

-it was up to the Chancery Division to decide whether the landowner or the finder had the better title

-the case was argued on three bases, the boat was either:

1) a chattel

2) part of the soil

3) a mineral

-the judge argued:

-if the item was a chattel, possession would be for the plaintiff, even though he did not know about it

-the law had always held that things attached to or under the land were in the possession of the landowner

-he referred to R. v. Rowe, where people had been dumping scrap metal into canals that was being retrieved by the gypsies

-the canal company sued and it was found that the scrap metal was attached to or under the land and thus was in possession of the canal company

-if the item was part of the soil, it still belonged to the plaintiff

-if something is planted in the soil, it becomes part of the soil and if the land is sold, the item goes with it


-the lease did not hand over the soil to the gas company

-if the item was a mineral, there was a clause in the lease stating that all rights to minerals were to be retained by the plaintiff

Parker v. British Airways Board (1982) 1 Q.B. 1006
-good attempt at a comprehensive explanation of finder’s law

-the plaintiff went to an airport terminal controlled by the defendant

-he was waiting for a plane in the executive lounge when he found a gold bracelet on the floor

-he handed it over to an employee who then handed it over to their employer

-no one ever claimed the item, so the plaintiff stepped forth to claim a right as a finder

-the defendant would not turn it over and was sued

-the plaintiff won

-makes an important point when dealing with finders and the occupiers of land that goods on the land’s surface may not be open for a finder to find - it all depends on how the landowner deals with keeping people off of his land

-if the landowner holds a high degree of exclusivity, then the finder may not have a right to find

Part B - Gifts
-gifts of chattels fall into three different categories:

1) Inter vivos gifts

-gifts given between living persons

2) Testamentary gifts

-done by will when the gift giver dies

3) donatio mortis causa (DMCs)

-gifts given in contemplation of death that can be recalled if the gift giver lives

-a gift is a gratuitous transfer of ownership from one person to another

-ownership involves the best title you have to give

-one cannot give away something better than what you have title for

“Nemo dat quod non habet” - no one can give away what he has not got

-therefore, if you have a finders title to a chattel, you can only give away a finder’s title

-the only situation in which a better title can be given is in the sale of goods, where the vendor can transfer a better title to the purchaser

-in terms of capacity, not everyone can make a valid gift

-the insane, children and drunks may not be able to make valid gifts in all circumstances

Inter Vivos Gifts
-three main methods of making these kinds of gifts:

1) delivery

-most common form; accounts for most gifts

2) gift by deed

-done in writing, under seal

-usually in the case of large gifts like land or large sums of money

3) gift by trustee as declared by gift giver

-trustee holds goods for beneficiary who is said to be the true owner

-goods are not really transferred

-all forms of giving involve a gratuitous transfer, are immediate and final, with the exception of gifts by deed in which transfer can be delayed

Re Hudson (1855) 54 L.J. Ch. 811
-the deceased was a rich, devout congregationalist

-toward the end of his life, he promised church authorities (orally) that he would gift the church £20,000 to pay off its debts and he would pay it in installments

-the promise was unsupported by consideration, therefore it was unenforceable

-he paid several installments, up to £12,000 and then he died

-his will did not say anything about the rest of his donation, and the church sued

-the executors of his estate argued that they had o obligations

-the court said that there was no way the church could succeed

-it was a gift and a mere promise, therefore the laws of contract did not apply

-it might have been different if there was a document under seal

Re Churchill (1917) 1 Ch. 206
-the deceased had a large collection of rare coins that he promised to a local university

-a large number of the cases of coins had been transferred

-when Churchill died, some cases still remained

-the university sued

-the court said, yes, the deceased had promised the coins, but unless they were given over in his lifetime, the university would have no claim

*Once a gift is given, you cannot revoke the gift unless you reserve such a situation - must be reserved expressly*
Villers v. Beaumont [1682] 1 Vern. 9
-the defendant, while drinking in a bar, was feeling generous

-the plaintiff joined him and after a chat, the defendant said he was going to hand over his leaseholds to the plaintiff

-the defendant pulled out a scrap of paper, scribbled out the gift to the plaintiff and then sealed the document

-a few weeks later, the defendant died and in his will, left the same leaseholds to his brother and said he did not want them to be transferred to the plaintiff

-his brother took over the land and the plaintiff found out what had happened

-the court said that if a person gives things away without reserving the right to revoke the gift, then the gift is final

-you cannot revoke a gift by will; if this was the case, no one would be able to rely on the gift until the giver dies

-the plaintiff was found to be the owner of the leaseholds

Irons v. Smallpiece [1891] 2 B. & Ald. 551
-a farmer, while his son, the plaintiff, was visiting, led him to a paddock containing two young colts

-the father said that he was giving them to his son and that they were now his

-the plaintiff son had nowhere to put them and his father agreed to keep them until the son had a place to put them

-the father died shortly after and the plaintiff went to collect his horses

-the executrix of the father’s will, the defendant, said that the horses did not belong to the plaintiff and that the father never gave them to him

-the horses were not contained in the will because the father thought he had made a valid gift.  If they were not a valid gift, they would revert to the estate and become the property of the residuary legatee (the person who got what was left of the estate; happened to be the defendant)

-in a decision of the full court, a narrow majority decided that there was not a valid gift because there was not actual delivery or deed

-there was only a verbal arrangement, not a physical handling of the goods

-without physical transfer, the father retained possession

-sets out that change of possession is necessary in gifts of delivery

-other judges of great stature dissented, leaving the law somewhat unsettled

Cochrane v. Moore [1890] 25 Q.B. 57
-reaffirmed Irons v. Smallpiece and settled the law

-commits a grievous error - salvaged a bad gift by trust

-Benson was a racehorse owner who bet on his own horses and experienced financial difficulty

-the plaintiff was a moneylender who lent Benson substantial amounts of money

-to make good on his loans, Benson sold the plaintiff his horses by bill of sale (the property was not transferred, but became the plaintiff’s property)

-one problem: Benson was impressed by one of his jockeys, the defendant, and gifted him a quarter share in the horse he jockeyed

-the horse was not there when the gift was made

-Benson later wrote to the trainer that the quarter share had been given to the defendant

-this was an attempted gift - to call it a gift would go against Irons v. Smallpiece
-he told the plaintiff of the arrangement

-later, the plaintiff sold the horses in an auction and a dispute arose about the defendant’s quarter share

-Trial

-the judge did not agree with Irons v. Smallpiece- he thought intention to give was enough

-he was able to point to several cases that did not use the doctrine and found a valid gift for the defendant

-Court of Appeal

-go through the history of gifts and find that one exception to the delivery rule is in the case of a deed

-found Irons v. Smallpiece to be valid

-they did not want the plaintiff to win and they could not find a way out in the common law, so they turned to equity

-in the Court of Chancery, a valid gift is said to be made by declaration of trustee and the court of appeal finds this way for the defendant

-when the bill of sale was drawn up, Benson was making the plaintiff a trustee of the quarter share, making the defendant the equitable owner, entitled to the benefits

-decision goes against the principles of equity

-equity will not assist a volunteer

-volunteer: someone who is trying to get something for nothing

-equity will not perfect an imperfect gift

-gifts that have failed at common law will not be salvaged as a valid gift for the donee by equity 

-judges also chose not to shut up - they said that the bill of sale was invalid because the figures were inaccurate

-if this was the case, then the horses should never have passed from Benson to the plaintiff and the plaintiff could not be a trustee of the horses

In Re Stoneham (1919) 1 Ch. 149
-the donee rented a house full of antiques and art

-the landlord owner of the home said that the donee could keep everything

-the court held that a valid gift had been made after the landlord had died

-if the donee is already in possession, some intent to give must be evidenced for the gift to be valid

-transfer of possession can happen before intent to give is made

Winter v. Winter [1861] 4 L.T.R. 639
-Mr. Winter ran barges on the canals and one was operated by his son

-Mr. Winter went to his son and told him he was giving him the barge

-it was held that there had been a valid gift

-technically, the son was in custody, not in possession of the barge, as he was an employee of his father

-the court said that custody was good enough - it was not necessary for the father to transfer the barge physically

-mere words can suffice when the donee is already in possession

What happens when donative intent is expressed today and goods are transferred later?

Thomas v. Times Book Co. Ltd. (1966) 2 All E.R. 241
-the plaintiff was the widow of the poet Dylan Thomas

-the BBC commissioned a play from the poet and he wrote it under the supervision of an employee who became a good friend of Thomas

-the play was very successful and lent to a bunch of promotional tours

-the poet, an incurable drunk, went on a binge the night before he was to leave for the US

-he lost the manuscript and called his friend from the airport

-his friend brought him a new copy and the poet said that if he could find the original, it was to be a gift for him and he gave him instructions as to where he had been

-later, he found the manuscript and that the poet had died in the US

-the manuscript, which was thought to be lost was passed to the defendants

-the plaintiff found out and said that the manuscript belonged to the poet’s estate, she wanted it back

-the court found a valid gift

-there were two ingredients necessary to form a valid gift:

1) intent to give

-it is common for only the two involved in the exchange to witness the event

2) valid transfer

-it would have been more desirable if the transfer had been made before or when the gift was made, but it was acceptable that it had been done

 later

-the court may also have found differently if the poet had died before his friend found the manuscript

-if there had been any revocation before the manuscript was found, there would not have been a valid gift

Constructive delivery
-means of exclusive control are given over even if the goods themselves are not physically transferred

-in the case of giving a vehicle - handing over all the keys would be constructive delivery

-everything possible that might confer ownership must be given over for delivery to be valid

-if only documentary items or pictures are given over, they are merely symbols of the gift and symbols are held not to be good enough in the law

Ward v. Turner [1752] 28 E.R. 282
-the intended gift was of shares in a company

-the donor did not hand over the share certificates, but receipts were handed over as a token of the gift

-held that receipts were only symbols and were not enough for a valid gift

Locke v. Heath [1812] 8 T.L.R. 295
-a collection of furniture was the gift in question

-the donor gave it to the donee, handing over a chair as a symbol of the whole set

-the court held that this was enough to consider it a valid gift

Kilpin v. Ratley [1892] 1 Q.B. 582
-case involved a young couple who set up a home together

-the defendant was having financial trouble and was having difficulty paying the bills

-he went to his father-in-law for help and his father-in-law made a deal with the creditors (six schillings on every 20 the son-in-law owed)

-the father-in-law wanted something in return

-the defendant offered ownership of his furniture to his father-in-law

-transfer was done by document, nothing was physically transferred and it remained in the Ratley’s marital home

-the defendant got into financial trouble once again and judgement was held for the creditors who wanted to seize his furniture

-Mrs. Ratley, to whom the furniture was transferred by declaration of gift from her father, argued that the furniture was hers and could not be taken by the creditors

-take note that there is a general degree of cynicism toward parties claiming gifts when creditors are involved

-in this case, if the gift was found not to be valid, it would belong to the father-in-law

-the courts held the gift to be valid

-close to Winter v. Winter
-shows that wen a gift is in issue and the donor is not in possession, delivery is of no question: transfer of possession can be done verbally from one party to another

Rawlinson v. Mort (1905) 21 T.L.R. 774
-involves the gift of a church organ

-Mr. Copeland bought an organ for the church

-he lent the organ to the church, but kept it as his own property

-in 1899, the plaintiff became the organist of the church and he had access to the organ, but did not possess it

-it is the churchwardens who were in possession

-in 1901, at Easter, after church, Mr. Copeland approached the plaintiff and told him that he wanted to give him the organ as a gift

-he handed the plaintiff the letter from the vicar that acknowledged that the organ belonged to Mr. Copeland and the church was entitled to its use

-some time later, at church, Mr. Copeland put his hand on the organ while the plaintiff played and said that he had given it to him in front of a witness

-in 1902, at Easter, the plaintiff ceased to be the organist

-in 1903, the organ was to be removed from the church and the plaintiff said that he wanted his organ

-the vicar, who knew that the organ did not belong to the church said that it did not belong to the plaintiff

-it was found that there had been a valid gift in one of the two instances:

1) at the time when the papers were given over

-symbols seemed to be enough for this judge

-Warde v. Turner said that this was not enough because control was not given over the goods

2) a valid gift was made when the parties were at the organ and words of gift were uttered in front of a witness

-obviously, you could not expect Mr. Copeland to lift the organ and physically transfer it over to the plaintiff

-judge compares the first transaction to Kilpen v. Ratley, where the gift was in possession of someone else when the donation was made

Tellier v. Dujardin (1906) 16 M.R. 423
-deals with how goods are to be transferred when the parties live in the same home

-Mr. Daoust, a St. Boniface resident, had a daughter named Agnes (the plaintiff)

-he bought her a piano that was delivered to their home as a birthday gift

-the plaintiff was seen playing by Mrs. Coupez and she was told by Mr. Daoust that the piano belonged to the plaintiff

-the plaintiff got married and left her father’s home - she left the piano behind

-while she was gone, her father sold the piano to the defendant

-when the plaintiff wanted the piano back, she found out that it was gone

-the Manitoba Court of Appeal found that there was a valid gift

-there was no evidence of physical transfer, but nothing reasonable could have happened in terms of delivery (ref. Kilpen v. Ratley)

-the piano was continually referred to as the plaintiff’s piano

-words alone were sufficient delivery in this case

-over time, it seems as though the goods in a home will be recognized as being in possession of one person over the other

-the fact that there was an independent witness really helped the case

Re Cole [1963] 3 W.L.R. 621
-Cole was an Austrian national living in England during the war

-he made a lot of money during the war and bought a large home for his family

-upon bringing his family there, he told his wife that it was all hers

-this was somewhat ambiguous - did it mean it was hers to possess, to live in, to clean, all of the above?

-Cole was sued by a business associate and he lost - ends up bankrupt

-a trustee in bankruptcy was appointed to find all of the saleable assets and sell them so that the debts of the bankrupt can be paid off

-he went right for the expensive furniture in the house

-Cole’s wife claimed that the furniture was hers and that it was given to her before the bankruptcy arose

-if the court was to accept the gift, then the trustee in bankruptcy would have had nothing to seize

-there was reason to be cynical about the story the Coles were telling - there was no witness

-the English Court of Appeal said that there was not a valid gift

-if just bringing the donee near the chattels and uttering words of gift was enough, this would involve overturning Irons v. Smallpiece
-the question of what more could have been done was never answered

-there was also the question of insurance - it was all done in the husband’s name, not the wife’s - this was commonplace at the time, but it was not helpful to the case

-the words of gift were also ambiguous

-very rigid judgement

Gift by Deed
-a deed is a document such as an instrument under seal, a covenant, a deed of gift, etc.

-involves any document under seal signed by a donor in which property is promised or given to another

-the seal makes the document valid and binding 

-can have the effect of transferring ownership at a specific time, something that cannot be done with gifts by delivery

-seals are considered to be consideration in the law - they make gratuitous promises legally binding

-deeds can only work inter vivos

-deeds can be made privately

-they are a good way of making gifts where delivery is impracticable or a delay is needed

-deeds that have not been performed die with the person that made them (depending on the wording)

-the practice of putting something under seal is designed to make the donor really think about what they are doing one last time before the deal is complete

Gift by Declaration of Trust
-used improperly in Cochrane v. Moore
-potentially useful

-need donor w. property to say (to donee or witness) “I declare myself a trustee of these goods for x”

-in equity, the person named as donee becomes the equitable owner or beneficiary of the goods

-requires clear language

Jones v. Locke [1865] L.R. 1 Ch. App. 25
-Mr. Jones went to Birmingham during the Industrial Revolution to do business

-he returned after a successful trip, but did not bring back a present for his baby

-had a cheque for £900 - he put it in the baby’s hands and said he was giving it to the baby; he then deposited it in a safe

-Mr. Jones died soon after

-the issue was whether the cheque was in the baby’s possession or whether it belonged to Mr. Jones’ estate

-there was not a valid gift by delivery

-a cheque cannot be transferred by delivery unless it is endorsed in favor of the bearer

-council claimed that the father regarded himself as trustee

-the court did not buy this argument

-it was not done validly, even though it may have been his intention

Donatio Mortis Causa
-a gift in contemplation of death

-subspecies of inter vivos gift

-not completely inter vivos or testamentary

-title becomes completely valid when the donor dies

-when a person is in contemplation of death, makes a delivery

-intent to give is conditional on donor’s death

-revocable until death

-if cloud of death is lifted, all gifts must be given back if asked for

-defined by Buckley J. in Re Beaumont (1902):

-singular from of gift

-not entirely inter vivos or testamentary

-the donee is to have absolute title if the donor dies

-the donee has a precarious title until the donor dies because a DMC is revocable until death

-title is absolute against the executor once the donor dies - DMCs become valid before the will kicks in

-DMCs are valid before the will and if something is given away a second time in the will, the testamentary gift will not be valid

Re Goodale Estate (1946) 3 W.W.R. 545
-Goodale was the donor who had been dying for some time

-he was looked after by a nurse, Miss Rutledge and he liked her a lot

-he gave her his car and told her to take the keys from the drawer

-Miss Rutledge kept the keys but left the car at Mr. Goodale’s home

-Mr. Goodale’s brother-in-law came along and told the nurse that he was putting the car away for the winter

-she gave him the keys, he put the car away and kept the keys (he did not want the nurse to have the car)

-Mr. Goodale died

-the brother-in-law was acting on the will of Mrs. Pike when he took the car away - she stood to gain everything from the will

-Miss Rutledge was warned about Mrs. Pike and she sued on the basis of DMC

-if a DMC was found to exist, the nurse would have priority over Mrs. Pike

-in the judgement, the court said that a DMC has two necessary ingredients

1) the donor must be in contemplation of death at the time the gift was made

-clearly the case here - Goodale was terminally ill

2) delivery must happen during the lifetime of the donor

-Mr. Goodale told the nurse exactly where the keys were located and saw her take them

-this was seen as sufficient delivery

-there is less severity on delivery with DMCs because of the frailty of the donor

-must have also helped that the doctor caring for Mr. Goodale was told of the gift; usually it’s the credibility of the donee that lends to saying whether or not there was a valid gift

Re Dudman [1925] Ch. 553
-contemplation of death must not be contemplation of suicide

-DMCs will not be valid if done in contemplation of suicide

Re Zachariuc (Chevrier v. the Public Trustee) (1984) 16 E.T.R. 152
-stretches the delivery requirement

-Mr. Zachariuc was 80 years old and sick; he lived in a shack and had a friend, Mr. Chevrier, who would drop by daily

-Mr. Chevrier dropped by one day and Mr. Zachariuc told him that he was not well

-Mr. Chevrier suggested that he see a doctor and that he ought to make a will

-Mr. Zachariuc said no, he was leaving everything to Mr. Chevrier and he told him to go into the crawlspace when he died and look under the barrel where he would find his fortune

-Mr. Chevrier returned the next day and found Mr. Zachariuc dead

-he checked the crawlspace and found $16,500

-he then went to the police and told them the situation and asked them to decide who the money should belong to

-no relative could be traced

-in such cases, the Crown grabs your property under the doctrine of escheats (real property) and the doctrine of bona vacantia (personal property)

-Mr. Chevrier claimed that it had been for him

-the Crown argued that the Wills Act should apply - testamentary gifts must be done in writing

-Mr. Chevrier argued that the gift had been a DMC

-the court found that there had been a DMC

-contemplation of death was found due to the age and condition of Mr. Zachariuc

-sufficient delivery was found based on the fact that no one would have found the money without the information given by Mr. Zachariuc

-to give exclusive means of access was considered to be good enough

-it seems as though the court did not want to punish an honest man and his story was credible

-to say that there was a delivery was really pushing it 

-there was no physical transfer

-Mr. Zachariuc could have been capable of going and getting the money for Mr. Chevrier

-also close to the edge of a DMC

-comes close to letting someone make a will without putting pen to paper

-shows a near circumvention of the Wills Act

Wilkes v. Allington [1931] 2 Ch. 104
-the defendant was a farmer and he farmed an area near his brother’s land

-the brother’s widow and daughters tried to maintain their farm but they ran into financial trouble

-the defendant lent them money on the security of a mortgage on the farm

-done by informal document and deeds on the farm being handed over

-payments were made intermittently

-in 1922, the defendant went to the doctor and found out that he had cancer

-not unreasonably, he regarded himself as a dying man

-he visited his brother’s farm from time to tome and gave his nieces the promise that the mortgage would be torn up upon his death

-handed them the mortgage document and deeds over to them to keep in the safe

-made it clear that he expected payments during the rest of his life (1927 at the time)

-in 1928, he went to the cattle market and got sick and died of pneumonia

-his estate claimed that the mortgage was still alive but his brother’s children claimed that it died with their uncle

-issue: does the donor make a valid DMC if he dies from a cause other than the one he thought he would die from?

-the court said that it did not matter

-gift was held as a valid DMC

-delivery was also an issue: can it be accepted even if he expected payment on the mortgage until he died?

-how much control does the donor have to relinquish?

-not a decided point of law

Cain v. Moon [1896] 2 Q.B. 283
-possession of goods was handed over by a loan

-later on, the donor decided to hand the goods over

-daughter gave money to her mother while she was ill

-when the daughter realized how ill she was, she tells her mother to keep the loan for herself

-the court decided that this was a valid DMC, even though possession was transferred before the donative intent was made clear

Re Weston [1902] 1 Ch. 680
-Weston was a butler who worked in a large country house

-he was not well and he had been engaged to be married to Ms. Menzies for 7 years

-he had saved £200 and investing it in a building society; he also had £130 in the Post Office Savings Bank

-he became ill, left his job and the doctor put him in the hospital

-in February of 1901, his fiancee visited and he told her to go to where he used to work, get his share certificates and pass book

-she brought them back to the hospital and he told her that they would be hers when he died

-when he finally died, a nasty dispute arose between the executor and the fiancee

-she offered £100 to settle the dispute and claimed the rest was hers

-the court asked if there had been a valid DMC

-contemplation of death was obvious

-he clearly intended to give her the money

-there was a witness there when the donative intent was uttered

-was the delivery valid?

-some things cannot be made into DMCs

-share certificates are only evidence - to transfer them, more was required than simple delivery

-this was fatal to her claim - no forms were filled out to transfer ownership

-the Savings Book was a different matter

-it was the key to getting the money

-you only need the book to get the money

-only constructive delivery was necessary and it was a valid DMC

-the mean executor (uncle) got the £200 in shares

Re Lilingston [1952] 2 All E.R. 184
-suggests that if a person is on their death bed with no possibility of recovery, no DMC can be made

-DMCs must be done in contemplation of death because they must be revocable

-should have been done by will because if death is certain, the time to make a DMC has passed

-not a good decision

Thompson v Mechan [1958] O.R. 357
-the deceased was nervous about air travel and told the defendant that should he die, his car would be hers and he handed over the keys

-ended up dying after the flight, from heart trouble

-it was held that flying was not more than an ordinary risk and a valid DMC had not been made

-doesn’t matter that the deceased thought flying was more risky than the average person may have thought

Canada Trust Co. v. Labadie [1962] O.R. 151
-promissory notes in favor of the deceased were given to the defendant with an endorsement that they were to be paid in the event of his death

-the deceased was not found to be sufficiently in contemplation of death when the endorsements were made

-domination and control over the notes were to remain with the deceased in his lifetime, therefore valid delivery was found, but no DMC could be found

Wills and DMCs
-Wills Act says that wills must be in writing unless there are unusual circumstances

-Manitoba still recognizes holograph wills - wills made in writing of testator and signed by the testator

-some circumstances will recognize oral wills

-soldiers, sailors, airmen: must be on active duty and have a witness

-it is argued that DMCs contravene the Wills Act

-only thing excusing them is that they have been around for so long

-gets around the Wills Act through timing - becomes complete at the exact moment of death

Order of Events at Death
-survivorship in joint tenancy will take place first

-DMCs become absolute and irrevocable - the donee has final title

-the will takes effect

-any property left over will be dispensed by the will

-secret and semi-secret trusts will take place

-testator may give things away in the will and make quiet arrangements as to how it should be dispensed

-semi-secret trusts do not disclose the identity of the beneficiary but the trust is mentioned in the will

**DMCs can only involve personal property and NOT land
Part C - Bailment
-common relationship that exists somewhere between contract and tort

-involves the rightful possession of goods by one who is not the true owner

-finders have lawful possession, but they are not really bailees

-true bailment occurs when one person consensually receives possession of goods from another while the owner retains title

-possession passes from one person (bailor) to another (bailee)

-some situations can be contractual while others are gratuitous

-some bailments are entirely for the benefit of the bailor, some are for the entire benefit of the bailee and other are for mutual benefit

-all bailments are deemed to create certain obligations

-the bailors owe a duty to the bailees to make the defects of the item bailed known to the bailee

-the bailees are required to meet a certain standard as well

-bailment itself has no remedies and it borrows from both contract and tort

-if a contract exists, it makes sense to sue on the contractual obligation

-if a contract does not exist, tort may provide a remedy

-no matter what basis the bailor sues, the burden of proof is on the bailee to show that the damage did not occur through their fault

-usually the litigation falls from breach of duty, but sometimes a bailee will sue a bailor if the bailed item caused them unexpected harm

Examples of Bailments
-putting furniture in storage - the storage company becomes the bailee

-looking after the neighbor’s dog - the one looking after the dog is the bailee

-giving material to a tailor - the tailor is a bailee of the material while he is working

Southcot v. Bennett [1601] Cro. Eliz. 815
-shows the level of responsibility necessarily vested in the bailee

-the defendant could not return the bailed items to the bailor because they were robbed from him

-it was held that third party theft was no excuse

-liability was strict and there were no apparent defences

Coggs v. Barnard [1703] 2 Lord Rey R. 909
-the defendant transported and stored barrels of the plaintiff’s brandy

-the defendant was not a common carrier, nor was there any evidence that he was receiving any remuneration for his services

-one of the barrels was damaged in transport and some brandy was lost

-the plaintiff sued in assumpsit (like a contract)

-the judge in this case did not adhere to the strict view in Southcott v. Bennett
-bailment was more complicated than that

-the judge outlined six types of bailment which he must have borrowed from the old Roman law:

1) bare naked bailment or depsitum

-delivery by one to another to keep for the use of the bailor

-like asking neighbor to look after your dog

-for the sole benefit of the bailor

-bailee will be liable fro damage or loss if gross negligence is found

-fair, as the bailee is getting nothing for the bailment

2) lending free of charge for the bailee’s use or commodatum

-like borrowing the lawn mower from the neighbor

-all the benefit is for the bailee

-if the bailee is guilty of even slight neglect, he will be liable

3) pass of possession for a fee to the bailor or locatio-conductio

-like borrowing a ladder from the neighbor for a fee

-bailee must take all ordinary car in use of goods

4) pledge or pawn (vadium)

-pawn is the deposit of goods for a loan and if that loan is repaid, the goods are to be returned

-special rules apply

5) delivery of goods to be carried or kept for rewards or locatio-custodiae

-involves transfer or delivery companies

-if the bailee is a common carrier, special rules apply

6) person who carries or does work free on bailor’s goods or mandatum

-bailee is liable for any negligence

-each category has a distinct duty of care

-still referred to today for these six points

-first case to recognize that bailments could be differentiated

-responsibilities are allocated based on the type of bailment and the circumstances surrounding the bailment

Treatise on Bailment by Sir William Jones, 1781
-picked apart the six categories of bailment from Coggs v. Barnard and said there were only three:

1) bailments of exclusive benefit to the bailor

-bailee will only be held liable for gross negligence

2) bailments of exclusive benefit to the bailee

-bailee will be liable for even slight negligence

3) bailments of mutual benefit

-ordinary standard of reasonable care for negligence applies

-this analysis has caught on and most who use Coggs v. Barnard are really using this simplified version

Houghland v. R.R. Lowe (Luxury Coaches) Ltd. [1962] 1 Q.B. 694
-takes modern view and is a typical bailment case

-involved an old folk’s outing of a bus trip to the south coast of England, then to the island of Jersey

-on the way home, the bus stopped at a roadside cafe but would not stop when they went to leave

-another bus had to be called and all the luggage was transferred to the new bus

-the plaintiffs could not find their luggage when they got home

-it must have been given to another passenger

-they sued the coach company as bailees of the luggage

-the bus company bore the burden of proof

-this is a peculiarity of bailment

-the plaintiff must only show that the bailment happened and the defendant must show that they were not negligent

-the bailee was held liable for the full value of the bags and their contents

-standard of responsibility of the bailee

-special responsibility: a duty of custodial care to watch over and protect the goods

-oversight protection: to make sure nothing happens to them

-how onerous is the duty?

-to care for them in all circumstances of the case, as would be deemed appropriate

-defendant must show that they have met that standard

-flexible approach is much more popular nowadays and judges rarely turn to the three categories

Ultzen v. Nichols [1894] 1 Q.B. 92
-shows bailment versus license arrangement

-the plaintiff was a regular at the defendant’s restaurant

-the waiter took the plaintiff’s coat and hat and put them away

-when the plaintiff went to leave, his coat and had were missing

-he sued as a bailor

-was there a bailment? The defendant claimed that there wasn’t and that he merely provided a place for the plaintiff’s coat and hat

-the court said no, there was a bailment

-it was the defendant’s employee who took the coat and hat

-in a license agreement, the defendant would provide a place for your things for you to put them there at your own convenience

-when the waiter took possession of the plaintiff’s coat and hat and chose where to put them, the defendant became a bailee through his employee

-the judge made considerable efforts to find a benefit for the restaurant

-it was like he was trying to find consideration - keep in mind that non-gratuitous transactions are not necessary for bailments

-if the plaintiff would have hung his coat himself, he would not have won because the arrangement would have been one of a licensor/licencee

-like when you park your car at the mall - if it gets stolen, the mall owners are not responsible because you retain possession

-a duty in the normal sense would be owed, but not the duty of a bailee

-it would be different if a valet parks your car - they would have possession and responsibilities as bailees

Ashby v. Tallhurst [1937] 2 All E.R. 837
-the plaintiffs drove to a seaside resort near London and parked their car in a pay lot

-when they returned, the car was gone

-on the back of the ticket, it said that the proprietors did not take responsibility for lost or stolen cars (exemption clause)

-when the suit went to the county court, a bailment was found

-the court of appeal focused more on the ticket

-they found a license situation

-the test for bailment was to ask who had possession of the car at the time the damage or theft occurred

-if possession was with the car park, it was a bailment

-if possession was with the car owners, it was a license arrangement

-no passing of possession from the owners to the car park occurred, therefore, there was no bailment

-case also said that the exemption clause would have protected the car park

-this is not always the case - they can be gotten around

Chapelton v. Barry U.D.C. [1940] 1 K.B. 532
-the plaintiff rented a deck chair from the defendants and when he set it up and sat down, it collapsed and caused him a spinal injury

-the defendants admitted that the deck chair was faulty but they claimed that the exemption clause on the back of the ticket exonerated them

-the court said that the exemption clause did not matter

-the offer was on the billboard that the plaintiff saw on the way to the beach

-acceptance was made when his money was paid

-the ticket was given over after the contract was complete and was considered to be a unilateral modification of the contract which is not acceptable in law

Distinction Between Bailment and Debt
-when you deposit bills into a bank account, you do not get the same bills back on withdrawal

-the bank is not a bailee of your money, they owe you a debt that can be repaid in different bills

-if you deposit rare coins in a safety deposit box, the bank becomes a bailee because you expect to get the same coins back when you return

Crawford v. Kingston and Johnston {1952] O.R. 714
-the plaintiff was a farmer who did not have any land, but he had some cows

-he went to his brother and asked him to look after the cows for three years

-the brother was allowed to keep any milk and sell it

-he also had to produce two female calves

-the plaintiff bought more cows and the deal was extended

-if his brother wanted to sell any of the cows, he could do so as long as he replaced it with a cow of equal value

-the brother borrowed money and used the cattle as security

-he defaulted on the loan and the cattle were seized by the defendant creditors

-both the plaintiff and his brother protested

-was it a bailment situation?

-the court said that it was not a bailment

-when the agreement to sell the cattle arose, the deal ceased to be a bailment

-it was like a cow banking arrangement

-the brother became the owner of the cattle and the relationship went from a bailment to a debt

Appleton v. Ritchie Taxi [1942] 3 D.L.R. 546
-good bailment decision

-the defendant had a parking lot in which the plaintiff parked his car

-the plaintiff left the keys with an attendant, took a ticket (with exemption clause on the back) and left

-when he returned, the car was gone

-when the car was found, its contents were missing

-ended up in the court of appeal

-possession was handed over to the parking lot attendant

-this meant that he was a bailee

-he had a custodial duty of care and the burden of proof was on the defendants to show that their carelessness was not the reason that the car was stolen

-the duty was one of due care in custody

-the attendant moved the car to a vulnerable spot in the lot and left the keys hidden in the care

-they did not show that they took due care

-what about the exemption clause?


-the court said that it was a broad clause

-the burden was on the defendant to show that he brought it to the attention of the plaintiff

-the clause was discounted because the plaintiff did not read it

-one issue that did not get attention - the fact that it was not the lost car that was in dispute, but its contents

-contents are also bailed in these situations

Minichiello v. Devonshire Hotel (1978) 87 D.L.R. (3d) 439
-shows what happens when a car carries things we do not normally expect (like jewels in a trunk)

-what should bailees infer as reasonable contents?

-you must bring unexpected items to the attention of the bailee for them to owe a duty to that item

-the plaintiff parked his car in the defendant’s lot and asked the parking attendant to keep a close eye on his car as it contained valuables

-when the plaintiff returned, an attache case filled with jewels was missing from his trunk

-bailment was established because the plaintiff left his keys with the defendant, relinquishing possession of his vehicle

-it was held that the simple warning that there were valuables in the car was enough to raise the duty of care owed by the bailee enough to cover the plaintiff’s liability

Marten v. Town and Country Deli (1964) 42 D.L.R. (2d) 449
-minority judgement is good; majority judgement ignores precedent

-the plaintiff went to a busy restaurant for dinner and he was having trouble parking

-he was approached by an attendant, not in uniform, and told that he could leave the car behind to be parked

-when the plaintiff returned after dinner, the car was gone; when it was found it was badly damaged

-the plaintiff sued the defendant as bailee of the car

-first difficulty - no one admits to knowing the attendant

-the defendant admitted that he hired casual labour on busy nights but would not admit that the attendant was theirs

-the defendant also failed to keep a record of casual employees

-the plaintiff could not prove that the defendant was the defendant’s employee, therefore the defendant could not be proven as a bailee

-the majority, in their judgment, approach it with a tone of fairness and public policy

-they really hammered the issue of the fact that it was a gratuitous parking lot

-they stressed the lack of consideration like it was a contractual relationship

-again, bailment does not need a contract and there can be gratuitous bailments

-the question of bailment was raised, and they get past Appleton v. Ritchie Taxi in that the lot was a free lot

-they define bailment form an old definition in Bacon’s Abridgment (1850s)

-does not account for changes in the meaning

-uses phrase “in trust on contract”

-has both old and technical meaning

-old meaning - understanding or confidence

-legal meaning was not established at the time

-really plays on the contract part of the definition but this is wrong

-they also claim that there was no passing of possession, which was not true unless they were assuming that the attendant was not an employee of the restaurant

-use Palmer v. Toronto Medical Arts Building as support

-employee’s job was to ensure efficiency, not to physically take possession of people’s cars

-the attendant did something out of the scope of his employment; he may have become a bailee, but he was not a bailee on behalf of his employer

-the minority wanted to hold the restaurant liable

-on the issue of the attendant, they decided that they would never know if he was an employee because of the defendant’s bad behaviour

-the defendant cannot rely on this to protect himself, therefore the court assumed the attendant was an employee

-taking the keys was found to be a bailment and a good definition of a bailment can be found in section 4 of their judgement

-a flexible standard of care was accepted under section 5

-section 6 contains an error

-they say that res ipsa loquitor is a doctrine when it is merely a proposition of common sense

-thy say it must be used to shift the burden, but this is not true; the burden is shifted because it is the bailee who is in the best position to say what has happened

Wong Aviation Ltd. v. National Trust Co. [1969] S.C.R. 481
-the deceased was a student in a flying school who took out a plane owned by the plaintiffs

-he was not an experienced pilot and took out a plane in weather that was beyond his flying ability

-after the deceased took the plane up, he was never seen again and nor was the plane

-the plaintiffs sued the executor of the deceased’s will for the value of the plane

-at trial

-duty to show negligence or no negligence rests with the bailee

-no evidence was available because the bailee was unavailable

-did not find for the plaintiff - evidence existed both for and against negligence, no clear proof

-Court of Appeal

-degree of proof was an issue

-it is up to the bailee to disprove negligence and this was not done

-appeal was allowed

-Supreme Court of Canada

-loss could have been equally cause by negligence or no negligence

-when this happens, the burden of proof shifts back to the plaintiff

-when there is no direct evidence of negligence, no more should be required of the executor (they’ve created enough doubt on the balance of probabilities)

-appeal was allowed

