Municipal and Planning Law
1. General

-Statutory Sources:

Municipal Act

City of Winnipeg Act

Planning Act

Local Authorities Elections Act

Municipal Assessment Act
-municipalities are entities which are corporations

-municipal corporations are creatures of statute

-if a municipality does not have a power given to it expressly by statute, it will have no power at all

-if they don’t have the power but act anyway, it will be ultra vires

-when a municipality passes a bylaw within its statutory and territorial jurisdiction, in a procedurally correct form, then the bylaw will have the force of law

-municipalities have a very specific ability to tax: they can only tax their ratepayer citizens

-municipalities can act in many different ways:

-as agents of the province

-legislatively, in passing by-laws

-quasi-judicially - when there is a lis inter partes and the municipality is the deciding body, the rules of procedural fairness apply

-when there is a situation similar to a lis inter partes (municipality v. citizen, where the municipality is not acting as the final decision maker) there is a duty of procedural fairness

-business function

-Modified natural person powers were first given to municipalities in Alberta; they are also broadest there

-in Manitoba, modified natural person powers were given to municipalities in 1997

-s.92 of the BNA gives the province dominion over municipal institutions, direct taxation, etc.

-types of Municipalities:

-Urban

-rural

-local government district

-local urban district

-Northern Affairs community

-boundaries - an RM can surround a UM; an RM can be next door to other RMs; a town is not always incorporated as a separate municipality

2. Constitutional

· Constitution Act

-Provincial Powers:

-direct taxation within the province for provincial purposes, among other things

· Direct Taxation

Lafarge Concrete
-the municipality of Coquitlam had the power to regulate and prohibit the removal of soil, sand and gravel; they passed a by-law in which a permit fee of $0.15 was levied on each cubic yard of material removed

-Lafarge takes the municipality to court to impugn the bylaw

-direct taxation - ex - income tax

-indirect taxation - ex - manufacturer sales tax - 13% is paid on the manufacture of goods; the wholesaler then passes the tax on to the consumer by way of increased purchase price

-in this case, the fee was characterized as an indirect tax and thus ultra vires because it was passed on to the ultimate consumer

-quotes A.G.(B.C.) v. C.P.R.:

“A direct tax is one that is demanded from the very person who it is intended... should pay it, an indirect tax is that which is demanded from one person with the expectation and with the intention that he should indemnify himself at the expense of another.”

· Licensing

Francen v. City of Winnipeg
-licensing of amusement devices, in particular, pinball machines

-a license fee was imposed and an owner subject to the fee claimed that the tax was not a license fee for the purpose of regulating the device.  He argued that the fee was for the purpose of generating revenue, not to fund the regime necessary to operate the licensing scheme.

-no restriction in the act as to fee limit or considerations, so long as they were not discriminatory or prohibitive

-the court of Queen’s Bench found that the City of Winnipeg had the jurisdiction to impose the licensing fee to raise revenue as part of their constitutional right to raise revenue

-the purpose of the legislation was to provide a means to raise revenue

-two kinds of licensing power:

3. Regulatory - limited to charging a fee within the realm of that which is necessary to fund the regulatory scheme

4. Revenue generating

· Bill of Rights

A.G. Canada v. Dupond
-involved a bylaw limiting demonstrations in order to preserve public peace

-it was found not to be an exercise of criminal law power

-the onus to prove invalidity is on the attacking party

-the purpose of the bylaw was to prevent trouble

-the suppression of conditions is likely to favour the commission of crimes within the provincial competence

-it was argued that the bylaw was contrary to the Bill of Rights and other rights held through the common law (pre-Charter); this was rejected by the court

-the City was not creating a new offence.  They were found to be limiting the use of public places

5. Conflict of Interest

Municipal Council Conflict of Interest Act
-codifies when a conflict of interest will arise

-when it arises, the councillor must disclose any direct or indirect pecuniary interest, withdraw from the meeting without participating or voting and refrain from influencing the matter

-penalty for non-compliance: must give up the council seat

-saving provision: the court has jurisdiction to keep a councillor on council where there is a failure to comply as a result of inadvertence

-what is inadvertence? What happens when you discuss the conflict with other, determine that there is no conflict and come to the wrong conclusion? (The court may allow the councillor to remain.)

-“direct pecuniary interest” includes a fee, commission, or other compensation paid or payable to any person for representing the interests of another person or a corporation, partnership, or organization in a matter

-the municipality or an elector can bring an action against a councillor for conflict of interest, that would, if successful, result in removal of the councillor from their council seat

-the pecuniary interest may be direct or indirect

-s.5(1) - the pecuniary interest may involve the councillor or his or her dependants, or may be in relation to a corporation, subsidiary of a corporation, partnership or organization to which the councillor or his or her dependants has an interest

-the councillor must:

1. Disclose the nature of the pecuniary interest

2. Withdraw from the meeting without voting or participating in the discussion

3. Refrain from attempting to influence the matter

-meetings are defined in the act and include council meetings, committee meetings, board meetings in which the councillor is acting in his or her own capacity as such, etc.

-s.21(2) - penalty for violation:

-loss of council seat

-an order of restitution to any persons, including the municipality, affected by the pecuniary gain

-if a councillor is conflicted out of a meeting, the quorum rules may be modified or relaxed

Old St. Boniface Resident’s Association
-involved a city councillor who was pro-development

-at issue was a stretch of land zoned as parkland along the Red River - the councillor wanted it to 

be developed and thus spoke out in favour of rezoning at the zoning hearing

-the matter went before council as a whole - the objectors (the resident’s association) argued that the councillor in support should be banned from the hearing

-in the end, council voted in favour of the rezoning

-the resident’s association took their complaints to court - the zoning bylaw should be quashed because of bias and a conflict of interest on the part of the councillor

-the Supreme Court of Canada recognized that municipal council is an elected body prone to taking public positions

-in the circumstances, the court considered how to apply natural justice [procedural fairness] to local government bodies

-the court applied a flexible standard - the standard will depend on the circumstances of the case and the nature of the statute in issue

-the court recognized the councillor’s role in supporting the development, which would ordinarily disqualify him from making an ultimate decision, but this rule does not apply as harshly to municipal council

-test: closed mind test - to be successful in alleging bias, the one alleging must prove that the decision-maker closed their mind to a contrary opinion or argument

-the only way to have the bylaw quashed: show that there was no honest consideration of a contrary argument

-legitimate conflict of interest - personal interest may conflict with public duty

-the usual test is one of a reasonable apprehension of bias:

Cadillac Developments v. Toronto
-regard must be had to the nature of the body

-the legislature, and not judges, are free to decide what is in the public interest

McGill v. City of Brantford
-council must act honestly and fairly and consider objections

-the requirement is for hearings by councillors who are capable of being persuaded

-the decision is not reversible unless the final opinion formed is one that cannot be dislodged

-requires some indication that the position taken is incapable of change

-the test is different if the councillor had a personal interest - either a pecuniary interest or an interest through a relationship with the developer

test: “would a reasonably well-informed person consider that the interest might have an influence on the official’s public duty?”

Lee River Estates v. R.M. of Lac du Bonnet
-the applicant had land in the municipality and applied for subdivision approval; he kept being turned down

-a particular councillor was selling lots in the same area and sat on council while the plaintiff’s applications for subdivision were going through

-the plaintiff brought an application on the basis of a potential conflict

-the main issue: was the plaintiff entitled to bring such an application?  Was he an elector within the meaning of the act?

-in order to be an elector, a person must be over 18 years old, a resident of the municipality for at least 6 months prior to an election or be the owner of land in the municipality

-the defendant argued that under the residency rules, the plaintiff was not a resident

-the land was not owned by the plaintiff; it was held in the name of a corporation 100% owned by 

the plaintiff

-the court spoke to the issue of conflict and found that there was a reasonable basis to conclude that the plaintiff and the councillor were competitors

-the court was not satisfied that there was personal gain proven within the terms of the act

-the court did find that the defendant did not act appropriately and levied costs against him

-presumably, any other elector could have brought the application on the plaintiff’s behalf...

Hawrelak v. City of Edmonton (SCC)

-the former mayor of Edmonton profited from land transactions between the city and the development company of which he was an officer

-the mayor did nothing in furtherance of the land transfer

-the city wanted an accounting of profits when the mayor left office

-although good faith of council may be material, where council knows the facts and the interested party refrains from voting, there is no basis for a claim on the interested party’s gains

-proving a lack of good faith may be difficult

The Queen v. Wheeler (SCC)

-alleged infraction of legislation by the mayor

-the legislation contained a prohibition against holding office if the person has any interest in a contract with the city


-the mayor had signing authority with a company in a contract with the city

-the contracts were entered into by a corporation in which the mayor was a shareholder, director and officer

-on the advice of the city solicitor, the mayor disclosed the conflict and refrained from participating.  The conflict occurred during his first term of office

-during his second term, an application to have him removed was brought forth

-the application was allowed; it made no difference to the court that the breach took place during the mayor’s first term of office.  The acts were still contrary to the legislation and his seat was declared vacant
6. Municipal Act

4. By-laws and Resolutions

-these are the methods by which a municipality expresses its will

-differences between bylaws and resolutions:

-formalities (strictly observed for bylaws)

-procedures

-council may only act by bylaw or resolution

-if the Municipal Act or any other act authorizes action by bylaw only, then council may only act by bylaw

-if there is no specification, either a bylaw or a resolution can be used

-resolutions are valid only if they are passed at a council meeting

-bylaws must go through three readings; no more than two readings may take place at a single council meeting

-the text of a bylaw must be made available before first reading; bylaws cannot be proposed in oral form

-text of the bylaw must also be available before third reading

-public hearings, if required, must be held before third reading

-third reading must occur within 2 years of first reading, otherwise the bylaw is defeated

-bylaws come into force one day after they are passed, unless another date is specified.  They cannot be retroactive unless there is specific authority for retroactivity

-bylaws are like any other law, they can be changed and repealed

-where there is grandfathering, new bylaws won’t affect something that is already there

-note that bylaws can still affect something that already exists

-ie - fire codes - as of the date they are passed, compliance is required, even if your building existed prior to the bylaw

-the court will apply the law as it is at the date the action is brought

-a person may apply to the Court of Queen’s bench to have a bylaw declared invalid for the reasons listed in s.382

-failure to comply with the procedures bylaw is grounds for quashing

-the organizational bylaw must provide certain things -see s.149

-must be reviewed once in a four year term

-must provide for regular meetings of council (considered to be constructive notice)

-sets time limits for presentations

-sets procedures for special meetings (on exam)

-the head of council can call special meetings; the notice provisions are set out in the procedures bylaw

-what if a special meeting is called after a regular meeting in order to perform a third reading that couldn’t be done at the regular meeting held the same day?

-bad faith might be a factor

-compliance with procedures bylaw might be an issue

-may be acceptable if everyone supported the move

-might depend on the circumstances of the case

-public presence at meetings

-council meetings must be public

-meetings can be closed in certain situations:

-employee issues

-municipal assistance

-matters in their preliminary stages that, if discussed in public, would prejudice the municipality’s position (see Act)

-resolutions can’t be passed, nor can bylaws, at closed meetings, with the exception of a resolution to reopen the meeting to the public

-bylaws are subordinate legislation; if they are in conflict with other legislation, they are not valid

-s.140 - deals with how council can act

-only by resolution or bylaw

-council can only use a bylaw when the act specifies that a bylaw must be used (a resolution cannot be used in its place); if there is no specification, a bylaw or a resolution may be passed

-bylaws are always safe

-s.170 - gives rise to the potential for a councillor or officer to be held personally liable for expenditures

-s.229 of the Municipal Act - bylaws of a municipality apply only within its boundaries, unless there is an agreement with another municipality to have the bylaw take effect there, as well or if other legislation allows it

s.230 - bylaws that are inconsistent with superior legislation are of no effect to the extent of the inconsistency

-s.231 - states what the subject matter of bylaws may be

-uses a sphere of power approach

-broad powers are given

-s.231(a) - gives council broad powers to do what it is permitted to do under the legislation

-s.232 - bylaws for municipal purposes may be passed; outlines various examples and categories

-232(1) - may pass bylaws relating to the listed matters

(2) - gives the power to regulate or prohibit

-s.232(1)(c) - subject to s.233

-express authority to deal with activities on private property

-s.233 - sets out four categories of things that a municipality can deal with

-s.236 - sets out what should be included in the enforcement bylaw

-s.242(1) - if an enforcement officer finds someone in breach of a bylaw, they can order a remedy as appropriate

-example of delegation of authority from the provincial government to a specific municipal officer

-once a power is delegated (ie - from the province to the municipality), it cannot be delegated again

-here the province has specifically authorized a further delegation of power to the enforcement officer

-s.242(2) - order may order someone to stop doing something

-significant power granted by this section

-s.243(1) - the designated officer can order property be demolished, excavated, leveled, etc. if it is dangerous to the public or detrimental to the surrounding area

-s.244 - anyone who receives a written order under s.242 or s.243 can apply to council within 14 days to have the order reviewed

-council can vary, confirm, substitute or cancel the order (no special procedure set out)

-s.245 - municipalities can give whatever remedy necessary to remedy a bylaw contravention if an order is given by the designated officer, etc.

-a municipal corporation has the power to set up licensing bylaws and licenses can be granted by a clerical worker, such as the secretary treasurer, without being an unlawful sub-delegation (no discretion is involved)

-if a fee must be paid before the license is granted, the process is still administrative and does not involve sub-delegation

-what if there is a requirement that the applicant show they are of good moral character and fiscal responsibility?

-now, there is more discretion involved; here, there may be a sub-delegation problem, especially if whether or not the municipality could require such things on its own is questionable

-the further down the road of discretion a “delegating” bylaw goes, the more it looks like unlawful sub-delegation

-when analyzing bylaws, the following questions must be asked:

-does this fall within the constitutional authority of the province?  Could the legislature authorize this in the first place?

-did the legislature authorize this?

-is the municipality acting within its jurisdiction?

-has there been an unlawful sub-delegation?

-has procedure been met? [ie - bylaw v. resolution, properly constituted meeting, etc.]

-is the bylaw discriminatory?  If so, is the discrimination authorized expressly or by necessary implication?  (Involves considering the Charter and the Human Rights Code)

-has there been bad faith?  (Unique to municipalities and their legislation)

Air Canada v. City of Dorval (SCC)

-Dorval passed a bylaw in which it authorized itself to set business tax rates by resolution

-the Act stated that rates had to be set by bylaw

-no such power to set rates by resolution was granted by legislation, therefore the resolution was invalid

Spraytech v. Hudson
-recent decision of the SCC

-Hudson is a suburb of Montreal

-Spraytech is a lawn care company

-the defendant passed a bylaw that severely curtailed the use of pesticides and herbicides on residential lawns

-the plaintiff company had all the licenses needed under provincial and federal legislation to carry on business; they brought an application complaining about the municipal bylaw

-the court found that the province gave the municipality the power to regulate in this area, therefore, there was nothing that the plaintiff could do

-the SCC examined the general welfare provision - this is where the power to pass the bylaw came from

-they discussed the role of the municipal government as the level of government closest to the people and their everyday needs

-the municipalities can act in a matter that negates permits issued by higher levels of government

-the court used the test of impossibility of dual compliance: as long as compliance with one law does not violate the other, the bylaw can stand

-this decision has resulted in a legislative backlash to limit the application of the decision

-note: municipalities are still limited in attempting to pass bylaws through the backdoor of the general provision that which they cannot through the front door

Adricon Ltd. v. East Angus
-the municipality and the contractor agreed to additional work on a previously commenced project without passing a further bylaw

-the municipality passed a resolution, but when it came time to pay, the municipality argued that the resolution was insufficient

-the court found that the additional work did not necessarily constitute a new contract; this would render works impractical

-the court must consider the specific circumstances

RiverPark South Resident’s Association
-opposed having a care home build in the community

-the AFM decision - prohibited zoning discrimination based on the attributes of the users of a space as not being justified under the Charter

-a care home can be prohibited, but an “old age” care home cannot be prohibited

-the bylaw permitted a care home for seniors and the resident’s association argued the bylaw was prohibited because it included “for seniors”, based on the AFM decision

-the court found that the decision could not be used in that manner; rather than quashing the provision altogether, the court only quashed the discriminatory portions that referred to the attributes of the person

Kruse v. Johnson
-deals with the reasonableness of bylaws

-reasonableness is generally not a means by which a bylaw can be attacked

-judges are in no better a position than council to determine what is reasonable or unreasonable; they also don’t live in the area and they aren’t elected, etc.

-it is also difficult to define what is unreasonable

-unreasonableness may come up with respect to discrimination, bad faith, interference with rights

-you can probably go back to the original legislation to find grounds for quashing the bylaw

Montreal v. Arcade Amusements
-bylaws are unreasonable and ultra vires if:

7. They are discriminatory

8. They are manifestly unjust

9. They disclose bad faith

10. They invoke such oppressive or gratuitous interference with the rights of those subject to them as can find no justification in the minds of reasonable persons

-the bylaw in question here seeks to discriminate against those under age 18, a discrimination which is not allowed by the legislation

-the offending part was found to be severable

-vagueness is not a reason to quash a bylaw

-uncertainty as to scope of a bylaw does not suffice to make it void

-in the past, where the power to prohibit wasn’t there, the municipality could not pass bylaws so severe that they amounted to prohibitions

-here, even though the bylaw was severe, it wasn’t found to be prohibitory

Watt v. Drysdale
-municipality passed a bylaw saying that trespass by animals is not actionable if the complainant does not have a fence

-overreaching - the authority to pass a bylaw restricting common law rights only exists if the language of the legislation is clear and distinct

C.I.P.R.E.C. v. Toronto
-legislation allowed certain bylaws

-the municipality passed a bylaw with the teeth of the bylaw to be passed by regulation

-this is illegal sub-delegation

-turns legislative power into an administrative power, which is not allowed

Prince George
-municipalities cannot restrict lawful businesses through a licensing requirement

Canada v. City of Winnipeg
-bad faith issue

-it is not the councillor that should be considered in relation to a bad faith argument, but council as a whole

5. Challenging Bylaws

-s.382 - Municipal Act
-excess jurisdiction

-bad faith

-discrimination

-failure to comply with the Municipal Act, another Act or the procedures bylaw

-applications to challenge bylaws must be made within 1 year (3 months under the City of Winnipeg Act)

-bear in mind that members of municipal council call the shots for a municipality - they are generally not terribly sophisticated and he courts will often give them the benefit of the doubt

Christie v. Winnipeg
-a resolution was passed by council to cancel an overpass project, contrary to the development plan

-the city claimed that the action was beyond the three months allowed for any application or action

-the resolution was a nullity and the question was not brought by the summary procedure set out in the act, therefore the limitation did not apply

-the plaintiff brought the application after the limitation

-the resolution wasn’t valid because the act said it had to be a bylaw and not a resolution

6. General Principles

-s.250 sets out some of a municipality’s powers

-the list is not all inclusive

-municipalities can only do things with a municipal purpose - what they do must be for the benefit of a municipality as a whole

-municipalities and council are separate and distinct

-the municipality is a corporation

-council is what makes the municipal corporation act, almost like officers of a regular corporation

-ie - the municipality purchases land and the municipal council passes the resolution allowing it to do so

-legislation gives council a few other powers:

-it sits as a confirming authority for expropriations (not as an agent for the municipality)

-approves conditional uses under the Planning Act
-the municipality can make representations to council for zoning changes because they are separate entities

-bias issue: depends on the function of council at the time - is it quasi judicial or legislative?

-the test is different: if they are acting in their quasi judicial capacity, the test is reasonable apprehension of bias; if they are acting in their legislative capacity, the test is the closed mind test

7. Jurisdiction of the Court

-s.382 covers all situations, although one can still claim certiorori or mandamus

-time limits are extremely tight and important in municipal law

-why?  The Municipality has the right to investigate and can be prejudiced by a failure to give notice

-void bylaws: the municipality had no jurisdiction to enact them in the first place - no time limits for an action because they are a nullity from the outset

-voidable bylaws/resolutions: time limits apply; breach occurs when they are not followed properly and they are cured by the passage of time

-s.382 - wording is permissive

-judges always have the discretion to act

-there is no discretion where the bylaw or resolution is void

-the court has ultimate discretion with voidable bylaws and resolutions

-this is where there is wiggle room to argue for incompetent councils

-bear in mind that council can always go back and correct the defect by doing it over properly, as long as they have jurisdiction

-might also approach the Legislature to have them legislate the legality of that which the municipality wishes to save (last resort)

-if council votes and approves of an unauthorized expenditure, there can be personal liability to the councillors

-triggered when the municipality gets a judgment against an individual councillor

-can’t get a judgment if the problem is fixed

-councillors may be insured against personal liability

e.
Burden of Proof
-presumption is that council acted correctly

-the burden of proof is on the party challenging the municipality

8. Grounds of Attack

-Bad faith

-captures all forms of illegality

-key=motive

-if there is a finding of bad faith, council has no jurisdiction and the breach cannot be cured by the passage of time

-Ultra vires

-can be ultra vires for several reasons including:

1) the bylaw or resolution was enacted without statutory jurisdiction over the subject matter dealt with;

2) the bylaw or resolution purported to authorize the exercise of a power beyond the territorial limits of the municipal corporation; or

3) the bylaw or resolution is inconsistent with or in conflict with the provisions of a provincial enactment or if it infringes upon a right conferred by a provincial statute

-Statutory Conditions

-where there is a statutory pre-condition, if council does not obey that condition, the bylaw or resolution can be rendered voidable

-substantial compliance is usually accepted in the case of procedural irregularities

-Discrimination

-rarely comes up

-see Francen v. City of Winnipeg (1986)

-see case book

-exception for licensed premises was discriminatory

-does the legislature authorize the discrimination or bias?  If so, it will be difficult to challenge it

-Bias

-arises in many different ways - ie - council acting as a confirming authority for expropriation - this is allowed by the legislature, therefore the potential bias must have been taken into account

Old St. Boniface
-leading case

-variable spectrum for municipalities

-placement on spectrum depends on the circumstances of the case

-councillors will all have preconceived notions about things - this is how they run their campaigns!  And it is generally ok

Roberts v. Glenwood (MB QB)

-party made an application to council under the Planning Act to operate a hog farm (conditional use)

-public hearing held

-council then met in private with the applicant in a closed door meeting

-the plaintiffs argued that council should not have done this - the additional submissions were out of line and this was unfair

-where was it on the spectrum?

-political decision: should there be more hog barns in the community?

-test: closed mind test

-the council was entitled to meet with the parties without breach of procedural fairness

Atkins v. Calgary (1994)

-again - speaks of spectrum

-without a public policy issue, the municipality is acting in its judicial capacity; if there is a public policy issue, it is acting legislatively

-political decisions affect the whole community

9. Municipal Board

-approves certain expenditures of the municipalities

-has subdivision powers, etc.

-Act - a party can make a complaint to the municipal board for things over which it has jurisdiction - ie - illegal leases

-the procedure is seldom used but is available to use against a municipality

h.
Council Sections
-s.132

-council sets office designated for meetings

-minutes must be kept

-quorum: minimum number of councillors that must be present to hold a meeting

-(2) - defined as half of councillors

-(3) - if there is a vacancy or a conflict of interest, the total number of councillors can be reduced by the number of vacancies or conflicts

-tie votes cause defeat

-if a meeting starts with quorum and someone leaves, is the quorum lost?  No answer to this question yet

-procedures are fundamental to the ability of a municipal council to do its job

-without proper notice to councillors, you miss part of the debate that is so essential to the democratic process

-1 vote/member

-used to have a tie breaking vote for Reeve/Mayor

-minutes must show who is present at the meeting, who voted on what, who absented and why

-what happens if this isn’t followed?  Can it be corrected after the fact?

-council cannot reconsider/reverse a decision for one year unless certain procedures are followed

-can move for reconsideration at the next meeting after the meeting where the resolution was first considered (all members present at the first meeting must be present at the next meeting)

11. Planning Act

-the planning process grew out of restrictive covenants

-land developers would sell parcels of land subject to agreements containing specific conditions for building and use [ie - cost of building, frontage, etc.]

-restrictions cannot offend human rights legislation

-problem: no enforcement mechanism

-England introduced a development control scheme - you cannot do anything with your property without seeking approval first

-in the US - you can do anything with your land, except that which is prohibited by law

-Canada - mixture of the two - based on Chicago’s zoning bylaw

-the public good is recognized in land use planning (creates a conflict with individual rights)

-planning authority makes sense - makes sure schools are put in places that are convenient and the right types of streets are installed in industrial areas

-public safety and services are also a concern

-also takes care of “mundane” concerns - grading, erosion, drainage

-1976 - Planning Act - Manitoba

-PLUPs form the basis of the Planning Act
-they identify major uses of land in the province

-agricultural land forms the base

-also deals with aggregate

-forestry, tourism, mining, highways are also concerns

-before the Planning Act, subdivision was left to municipalities; when the Planning Act was introduced, it took the subdivision power away to be controlled by the province.  The municipality could take it back when they had proper planning schemes in place

-planning districts import a system of large area planning

-a board is established and appointed by the municipality

-the board has jurisdiction over certain things

-participation is voluntary and most municipalities now have them

-importance because planning is no longer extremely localized, which helps the district develop in a way that makes sense

-boards can put together basic planning statements

-planning districts generally follow municipal boundaries (except in the North)

-boards can also create detailed development plans

-need provincial approval

-must be consistent with the PLUPs

-once passed by the board and approved by the province, the PLUPs no longer have to be referred to

-statutory sources:

· The Planning Act
· The City of Winnipeg Act (Municipal Charter)

· The Buildings and Mobile Homes Act
-Structure and principle elements:

Part 1 - Administration

Part 2 - Provincial Land Use Planning

Part 3 - Planning Districts

-groups of municipalities can band together to form one

-planning functions may be delegated here (ie - subdivision)

-helps to foster wide-area planning

Part 4 - Development Plans

-broad planning statements developed by municipalities and planning districts

Part 5 - Land Use Control

-zoning, conditional uses, variances

Part 6 - Subdivision control

-division of an interest in land

Part 7 - Enforcement

-development plans are broad plans

-zoning bylaws are more specific

-approval process for development plans:

-public consultations

-ministerial approval

-objection rights for those opposed

-approval process for zoning bylaws:

-more localized

-definitions to note:

-approving authority

-minister

-board authorized by minister

-council authorized by the minister under s.22(6)

-minister responsible for the administration of provincial park lands under The Provincial Parks Act
-building

-includes wells, pipe line, excavation, cut, fill, transmission line, etc.

-building permit

-permit issued by the municipality, planning district or other appropriate authority that authorizes specific construction

-development

-carrying out of construction, erection or placing of any building (see Act)

-Planning District

-see Act

-Subdivision

-see Act

-parcel

-see Act

-Instrument

-see Act

-Zoning Framework

-hierarchical structure or pyramid of levels of zoning documents:

-provincial land use policies

-municipal development plans

-zoning bylaws

-conditional use approvals

-variances

-conditional uses are nuisance type uses

-variances are property specific and affect only the property involved
10. Provincial Land Use Policies

-s.5 & 6, The Planning Act
-minister may recommend them and the Lieutenant Governor in Council can approve them

-broad policy objectives for land use and development control

-they are vague and sometimes conflicting (ie - preserving quality land for agricultural uses, yet promoting development)

-see p.248 of the casebook

-PLUPs don’t apply to land that is subject to a development plan (s.33.1) - presumed to comply as a condition of being approved

11. Development Plans

-defined in the Act

-broad land use and development objectives at a municipal or planning district level

-may be initiated by the municipality or district or may be ordered by the minister

-Plan Winnipeg is the City of Winnipeg’s development plan

-s.25(1) - sets out the purpose of a development plan

-it is a policy document

-used as a guide to formulating development decisions

-plans patterns of development

-establishes programs and actions for implementation

-outlines the best uses of resources

-identifies areas of government concern

-s.32(1) - effect of adopting a development plan

-you don’t have to do everything that the plan says, but you also cannot do anything contrary to or inconsistent with it

-s.38 - prohibition of development

-development must be consistent with the zoning bylaw

-must conform to the development plan and

-a development plan has to be issued by the board, in a planning district or a council of a municipality

MSTW Planning District v. Wiens
-interim development control order declared invalid

-Wiens starts building

-the district applies to halt the construction on the basis that a planning statement was issued

-planning statements are retrospective, but not retroactive; they can’t prevent the continuation of a lawfully commenced construction
12. Zoning

Zoning Bylaws
-within the jurisdiction of the municipality to enact

-once a development plan is accepted, a zoning bylaw consistent with the development plan must be enacted

-if the zoning bylaw is inconsistent with the development plan, it is open to being quashed

-development must be consistent with the legislation

-consists of text and plans

-maps divide the municipality into zones

-for each zone, permitted and conditional uses are shown

-the text defines what the designation on the plan means and allows for (permitted uses)

-provides for the application and issuance of development permits

-provides for the duties of the development officer and for delegation of authority to issue development permits, etc. and to give minor variances

-sets out the procedure for an owner of land to apply for an amendment (ie - rezoning)

-provides general development standards

-density, yards and alignments, bulk, lot coverage, permitted structures

-land use

-lot size

-access, signs and drainage

-hours of use

-unsuitable land

-airport protection

-also sets out conditional uses

-ie - in R1, a church may not be allowed as a permitted use, but may be allowed as a conditional use, subject to various conditions and restrictions

-may be time limited

-process for enactment:

-three readings

-done by municipal council

-once enacted, it takes force and effect

-subject to re-zoning by a municipality or property owner

-follows the same process as the initial enactment

-zoning agreement

-may restrict uses to a particular use for the area and may include other sorts of conditions

Hartel v. Calgary (p.317)

-city eying developer’s land for a park

-zones the land agricultural

-developer claims that the city sterilized the use of the land

-did not remove all uses

-no evidence of bad faith

-land was surrounded by residential development

-developer sued, claiming bad faith

-the Supreme Court held that there was no evidence of bad faith on the part of the municipality, potential uses were left and they didn’t strike down the zoning bylaw

Morton v. The Municipal Board
-deals with the appeal of a zoning bylaw

-the board required additional documentation

-the board heard all objections and made their decision beyond the time limits set out in the Act

-the plaintiff made an application to quash the decision

-the court held that the hearing wasn’t actually concluded until all the documents came in

-time limits did not commence until the hearings came to an end

-s.38 – development must take place in accordance with the zoning bylaw, the development plan and the development permit

-in practice, a lawyer’s role will be to make representations to the municipal council in re: zoning, etc.

-text amendment v. plan amendment

-when trying to amend a zoning bylaw, you want to try to go for the least disruptive amendment

-zoning amendments are usually met with opposition

-zoning agreement:

-can impose restrictions on the person requesting the amendment

-usually starts with a discussion with the client’s neighbors to gauge whether or not there is opposition to the amendment and to make sure that they understand exactly what is being proposed

-also, discussions help to gauge what the concerns may be and to find creative and appropriate ways to deal with those concerns

-can also speak with planning professionals to get to know what the issues and concerns might be

-gets the planner thinking about what you’re asking, rather than just react negatively; also gets them to think creatively with you

-feedback is very important

-procedural fairness is a major issue

-necessary in these types of situation

-must give notice to all parties; they all have the right to know what’s going on and to have their say

-if anything is done improperly, it may be brought for judicial review

-reviewable because the council is acting in a judicial manner (lis inter partes)

-if you oppose the zoning bylaw change, you also have to follow the rules of procedural fairness

-if they break those rules, less is lost – the decision will be quashed without changes, which is what they wanted anyway

-Wiswell – these types of procedures are quasi judicial

-Old St. Boniface – spectrum of procedural fairness

-pro-activity by councilors is ok

-test:  do they have an open enough mind to hear the concerns and make informed decisions?

-discussion with councilors about your plans is acceptable before any application is made

-good way to gauge support/issues and to alert them of your plans

-still have to be careful

-councilors may be cautious by either not giving a response or by giving a bad reaction to your approaching them

-may be more appropriate for the client to approach their elected representative

-post-application contact may be improper

-pre-application contact is safer because there is nothing on the line yet and there may never bet

-major developments [high impact to community]

-ie – arena, mall, amusement park

-usually starts with significant talks with the councilor to get tax breaks, support, land grants, etc.

-councilors will usually be actively involved and aware of what is coming; there is still an obligation to have an open mind and to hear all objections

-if the application is granted, there may be a bunch of conditions attached to the approval

-must gauge what conditions your client is prepared to deal with

-conditions may be a way to get your application through and keep the neighbours happy

-zoning agreement:  requires change to the zoning bylaw

-variation:  doesn’t change the zoning bylaw

-what is the effect of changing a zoning agreement?

-do you have to go through the same process to change it as you do for rezoning?

-if a zoning agreement is breached, what can the municipality do?  Get an order of compliance
13. Subdivision

Subdivision Control
-zoning bylaw establishes the size of lots necessary for certain uses

-smallest lots are single family residential (usually 50' x 100') - preexisting non-conforming sizes are acceptable

-cannot subdivide a lot into anything smaller than that size

-rural residential may require a larger area to accommodate septic fields and wells

-agricultural areas may have various size requirements for different types of uses

-cannot subdivide flood prone land or hazard land

-can only subdivide a parcel without approval if both parcels end up being 80 acres or more

-potential requirement of hearings; may also require development agreements or the payment of a dedication

-subdivision = the creation of two separate certificates of title

-s.60

-approval of approving authority required

-caveats giving notice of an instrument affecting illegal subdivision are void

-exceptions - s.60(3)

-agreement having an effect of subdividing land is void unless it is in compliance or expressed to be subject to the approval of the approving authority

-may have malpractice consequences for bad lawyers

-the district registrar won’t accept for registry anything that has the effect of subdividing unless it has been approved by the approving authority

-The Planning Act took subdivision control away from the common land owner

-a bureaucratic authority was put in its place

-municipalities were offered subdivision control as an incentive to get into planning districts and create development plans

-major developments often affect land use and subdivision

-definition of subdivision:

-division of a parcel, by an instrument

-instruments include deeds, mortgages, conveyances (the list is not exhaustive)

-the mortgage of part of one’s land has the effect of subdividing it

-s.60(3) - exceptions - sets out when you can subdivide without approval

-each parcel must be 80 acres or more and abut on a highway or the parcel must be consolidated with another parcel that abuts on a highway

-’highway’ is broadly defined

-you can also consolidate two smaller parcels into a parcel that is 80 acres or more, as long as they abut on a highway (become part of an existing title)

-see written notes for examples

-easements are not sufficient to create “abutment to a highway”; the same thing can be accomplished by retaining a right away as part of the title

-highways don’t have to be improved, they just have to be accessible

-you can sell land that is not contiguous -ie - separated by a river, large creek, etc, where the Crown owns title to the riverbed - as long as it abuts on a highway or is being consolidated (can be under 80 acres)

-leases in multi-tenant structures are not subject to approval

-non-residential leases for under 21 year can go ahead without subdivision approval

· Registered Plan of Subdivision

-if a client comes asking about a plan of subdivision, here are some issues:

-is there a development plan?

-if the use is shown as agricultural, there may be a minium lot size required

-they may need to change the development plan

-if the use is designated as rural residential, the lots might also be subject to size limits (ie - 2 acres, so as to accommodate a septic field)

-might already be zoned residential in the development plan, which would require looking at the zoning bylaw for lot size requirements

-if the zoning bylaw requires ½ acre lots, the client will probably need a sewer system as septic fields are unlikely to be approved

-the municipality probably has requirements of their own - ie - road types, drainage, etc.

-access is also an issue - the client will probably have to set aside land for access roads and improve access routes

-some of this might require talking to the highways authority, putting in traffic signals, service roads, turning allowances, etc

-you would have to engage in discussions with the council of the municipality, neighbours, etc.

-you would also have to meet with a planner, especially if it is a significant subdivision

-concept plans will initially be required before a final plan of subdivision is ready for submission

-if you have to go into sewage lines, you have to think about where the effluent will be treated (might cause significant costs)

-services will have to meet municipal standards if they are going to be taken over by the municipality

-plans are then filed with the approving authority

-plans are subject to council’s approval after the approving authority forwards them to council

-if council rejects the plan by resolution, the approving authority has to reject the application

Oakwood 

-procedural fairness is required, even though the decision is not appealable

-the application in question was essentially prejudged by the municipality

-flooding was something that the municipality could consider, but the decision was quashed because there were indicia of bad faith on the part of the municipality

-the approving authority’s approval must set out the conditions of council and their own conditions

-even if council approves the plan, the approving authority can still disapprove the subdivision

-the approving authority circulates the plan to all interested parties for approval (hydro, highways, pipelines, etc)

-a report is issued to the municipality

-if the municipality disapproves, there is no appeal

-if the municipality approves and the approving authority disapproves then, there is a right of appeal

-the approving authority can alter conditions

-in the six months after a decision has been quashed, the plan can be resubmitted

-subdivision approvals have to comply with PLUPs, the development plan, the zoning bylaw and subdivision regulations; if they do not comply, they are subject to being quashed (s.69)

-s.70 - conditions that may be imposed on a subdivision plan

-for a municipality to impose a capital levy, they have to have a bylaw that sets out what those levies will be before the plan of subdivision is submitted for approval

-some lands might actually have to be given to the municipality by the developer

-may also require a payment in lieu of dedication of land

-public reserve land can only be used for certain purposes

-to close public reserve land requires ministerial approval

-any monies gained by closing a public reserve have to go into a special fund

-plans of subdivision can be declared obsolete after they have been registered for 8 years or more

-means that a lot or block cannot be transferred under the plan - have to go back to approval or 80 acres, unless separate titles have already been issued

-done by bylaw of the municipality

-can also declare parts of plans obsolete

-Municipal Board Act - can cancel a plan of subdivision

-has the effect of making it non-existent

-those with title - no longer exists and they must make other arrangements for title

-new plans can be created and registered in place

14. Variances

-not a conditional use or re-zoning

-varies the zoning bylaw as it relations to a particular lot in a particular zone

-zoning bylaw must affect the applicant’s land in a way that is particularly harsh

-can be allowed by council or variance board as long as is doesn’t affect the surrounding property and it is the minimum variance necessary to correct the harshness

· Variation Orders

-s.54 - 56

-require public notice and a council meeting

-council decision is final
-zoning bylaw is not changed

-zoning bylaw has to injuriously or adversely affect a person, their property or their rights

-can a potential purchaser apply for a variance?  Do they qualify?  Can they submit a joint application with the landowner?

-twofold test (see Act)

-not discretionary

-council must be satisfied that the requirements are met

-variations are not appealable

-can be attacked under the Municipal Act quashing provisions

15. Development Permits

-delay might be a tactic used to slow or halt development permits

-development permits have to be issued

-generally, they can be delayed for up to 30 days

-can be delayed further if development plan hearings are in progress

-municipalities are responsible for damages to the developer if there is a wrongful withholding of a development permit
-note:  the city can issue piling permits, meaning that if you have a major development, you can start the pilings without having a complete design

-issuing a piling permit doesn’t require the municipality to issue other permits; the court may do so, but it is risky!
16. Conditional Uses

-generally nuisance uses or uses with external impacts

-require approval of council or a designated body

-a public hearing is called

-council may establish conditions on approval, such as hours of operation, when deliveries can be accepted, etc.

-special rules exist for livestock

-s.53(7) - factors that council must consider in approving a conditional use

-council may impose conditions as are necessary, in its opinion, to secure the objectives of the development plan

-the consequences for breach of conditions can be serious - council can revoke approval

-not permitted unless the bylaw contemplates them

-bylaws will not generally prohibit a use, but will allow certain things on a discretionary basis

-council must consider the applications fairly, based on land use policies

-can one move to quash a condition in a conditional use agreement if it is something outside of council’s jurisdiction?

-dangerous – might sever the condition or kill the entire agreement

-modification of conditions – must go through the whole process again

-procedural fairness is required

-technical review committees are influential
17. Lawful Non-Conformities

-lawful, pre-existing non-conforming use

-effect - see s.48

-s.48(2) - building lawfully under construction with a permit for construction in force is deemed to be a lawful, pre-existing non-conforming use

-no structural alterations are permitted unless a variance is sought

-there may be no change in use or intensity of use

-damage or destruction of more than 50% ends the non-conforming use and rebuilding must be done in conformity with the current bylaws

-if the use is discontinued for 1 year or more, it cannot recommence

-changes to the zoning bylaw do not affect structures that previously existed lawfully, so long as they were previously in lawful existence

-can be distinct between buildings and uses and each has different requirements

-there is no compensation for losses in value due to re-zoning

-issues:

-use/building is started when the permit is issued or when construction has begun

-stop work orders may have significant impacts on development and cause raised costs

-injunctions also impact (they are granted on a discretionary basis

-what is an established use and what can you do once it is established?

-look at cases and legislation; [search for conditional use case Bob did re: chicken farm changing to pig farm]

Romauldtc \l2 "Romauld
-allows changes in intensity of use

-in Manitoba’s legislation, change of intensity of use requires a permit

Manitoba Vinegartc \l2 "Manitoba Vinegar
-sets up two categories of use

Dennistc \l2 "Dennis
-use was discontinued for less than one year and the landowner wanted to resume the use

-test:  do you have a bona fide intention to use the land in the way you have proposed and are you doing what is necessary to act in furtherance of that use?

Boyd Builderstc \l2 "Boyd Builders
-when should the court use discretion to adjourn a matter?

-intention to rezone before the permit is applied for

-when you apply for a building permit, you must state what you will be using it for

-this is kind of an entry point for determining if the use and the building conform with the zoning bylaw

-what happens if you already have a lawful non-conforming use and you want to rebuild your building?

-causes problems.  The permit won’t be allowed because of the use, even though it is an established non-conforming use

-two schools of thought on bylaw interpretation:

12. strict construction

2.
benevolent construction (bylaws are for the public good and should be construed liberally)
18. Enforcement

-provisions for prosecution

-provisions for bylaw enforcement

-penalties exist

-can be imposed on a per day basis

-compliance can be ordered

-have to prove bylaws - court can’t take judicial notice of a bylaw

-done by filing a certified copy of the bylaw

-two year limitation period

* special provisions exist in the act to deal with Northern Manitoba
13. Assessment

-land tax is a progressive tax - those who have more valuable property must pay more

-taxes are imposed by the municipality who levies both educational and land tax

-when there is a reassessment, the municipality has to return 100% of the over-collected taxes, but the school division pays back nothing

-when you appeal, you appeal your assessment, not your taxes

-municipalities prepare annual budgets, including the following revenues:

-grants

-bus fares

-user fees

-license fees

-business tax

-entertainment tax

-the remaining money needed must be raised through the assessment rolls

-the municipality must figure out the value of the roll and the percentage (in a mill: 1 mill = 1000) needed to satisfy the budget

-the school division also sets their budget and it is added to the mill rate

-the mill rate is then calculated against the value of your property and this becomes the value of the taxes payable

-the assessed value of the property doesn’t really matter (unless it’s wrong) - if the tax base is still too small, the municipality will raise the mill rate

-assessment encompasses three things:

-assessed value

-appraised value

-actual / fair market value

* they should all be the same value, but in fact, they are rarely the same

-fair market value is key

-what would a willing purchaser pay to a willing vendor who are both knowledgeable in an open market? (defined in the Assessment Act)

-sometimes, other factors come into play - ie - someone really wants the property and will pay lots for it, no matter what it’s worth or a distress sale or the situation where someone doesn’t know the property has special characteristics (ie - mineral deposits)

-what happens with property that hasn’t sold in a long time?

-you can look at other sales in the area to place a fair market value on it

-what happens with things like apartment blocks?  Grain elevators?  Office buildings?

-can look at comparable sales, but one sale doesn’t make a market (should be over 2 and at least 10)

-income approach

-doesn’t make sense for single family dwellings or factories

-works for things where you are getting a revenue from a property - ie - apartment buildings, office buildings, etc.

-what about hotels?

-good deal of the revenue is from rental property

-there is a lot of variation from place to place

-some make their money on corkage, rather than on property rental revenue

-income approach considers the following factors:

-rate of return

-how secure is the rate of return?

-what is the net return on investment?

-what is the potential for capital appreciation?  If capital appreciation outweighs the other factors, maybe comparable sales would be a more appropriate method of valuation

-cost approach

-cost of construction - depreciation

-cost of construction will usually be the maximum you would pay for a building, unless it is located in an extremely popular area

-depreciation in assessment tries to determine what the actual depreciation is

-functional obsolescence - ie - concrete building in the information age - what would it cost to retrofit the building?  (Example of actual depreciation)

-the cost of construction can be obtained from texts that are updated yearly; they give rates per square foot

-note that everything is valued on past information - once you get the bill, your assessment is already old!

-in the income approach, when people are selling, they may be unwilling to let you look at the books; you have to do your own research to get to an appropriate value

-you might consider looking at sales to get a gross income multiplier:

	Size of Building
	Sale Price
	Gross Revenue
	Multiplier
	Price per Unit

	6 suite
	$360,000
	$60,000
	6
	$60,000

	6 suite
	$402,000
	$70,000
	5.7
	$67,000

	10 suite
	$572,000
	$100,000
	5.7
	$57,200

	40 suite
	$2,000,000
	$240,000
	8.3
	$50,000

	8 suite
	$600,000
	$60,000
	10
	$75,000


- the sale price is divided by the gross revenue to give a multiplier for the area; that multiplier can then be applied against the building’s gross revenue to come up with a fair sale price

-you would want to adjust for an outlier (in this case, 10) and throw it out.  The median outlier is then applied (5.7 in this example)

-another tool is figuring out the price per unit

-both can be used together to get a decent estimate of value

-economic obsolescence generally arises in single use buildings (ie - oil refinery)

-superadequacy: overbuilding; contains more than necessary to have a marketable building

-ie - the Sunlife Building in Montreal

-can’t ever sell it as it is worth much more to the owner than to anyone else and contains things that no one else would pay for

-ie - a state of the art grain elevator in an area of agricultural decline

-term is applicable to single use buildings that exceed what the market will bear

-Fair Market Rental

-forms the basis of business tax

-in owner/occupied situations, a fair market rental will be ascribed

-figured out in the same way as fair market value

-anchor tenants in shopping malls:

-may be given a preferential rate

-still assessed on fair market rental

-works in the same way if someone is paying more rent than the place is worth
14. Actions Against Municipalities

Mandamus
-development permits are required before you do any development, why?

-to help the public meet the municipality’s requirements

-allows the decision as to whether or not development should proceed to be handled by someone with expertise

-allows an opinion on the development to proceed before construction

-easier to prosecute for failure to have a permit rather than for failing to build in a certain way

-if you don’t have a permit, you can’t just build...

-what happens when the municipality withholds a permit?

-why are they doing it?

-what if they withhold it because they plan on rezoning the area in the near future?

-can apply for mandamus - court order to make the municipality do what it is lawfully supposed to do

-prerogative remedy - some discretion is involved

-in applying the law, the court will consider the law as it was on the day the action comes before the court

-if it changes between the time the permit is applied for and the time the action comes to court, tough luck!

Boyd Builders
-if, prior to the application for the permit, the municipality expressed a clear intention to rezone the land, they proceed in good faith, with dispatch, in a bona fides way, the municipality will be given the chance to complete the rezoning

-case expands on what the elements mean

-in Manitoba, the process has been codified

-there is a 60 day free period after you apply for a development permit

*read the development permit section of the Planning Act
-the 60 day period can be extended - to do so, the municipality must have had a previous intention to rezone the land

-s.58(5) - clear intention set out [add to notes]

-if the conditions are met, the extension can be granted

-in Manitoba, the courts retain discretion to adjourn applications for mandamus

-when making an application for mandamus, you must name both the municipality and the individual who was issuing the permit

-one can apply for mandamus whenever there is a statutory requirement for the municipality to do something that they are not doing

-ie - hold a zoning bylaw hearing; pick up your garbage; impound stray animals, etc.

Certiorori
-prerogative remedy

-can be issued when the municipal council is acting in a quasi-judicial manner or when their actions require procedural fairness

the court can determine if the process used met the necessary requirements

Injunction
-discretionary - when interlocutory or interim

-less discretionary when it becomes the final determination of the matter in issue

-usually, matters are resolved at the interim/interlocutory stage and most cases never get to the permanent injunction stage

-to get an injunction, the following must be established:

1

SEQ 1_2 \* Arabic \r 00A prima facie case that is neither frivolous nor vexatious

2

SEQ 1_2 \* Arabic \c0A serious issue to be tried

3

SEQ 1_2 \* Arabic \c0Irreparable harm will result if the injunction is refused

4

SEQ 1_2 \* Arabic \c0The balance of convenience favours the applicant

-issue: in carrying out a legislative function, can the court issue an injunction to prevent council from exercising that function?

-prohibition and quo warranto are also remedies that may be available

-municipalities are there to do the public good

-a decision by the municipality not to do something amounts to nonfeasance, and generally, they are not liable for such things

-if a municipality makes a decision to do something, they must do so without negligence; if there is negligence, it amounts to misfeasance and there is a potential for liability

-enforcement

-there is an issue as to whether the decision to enforce or not is discretionary

-it is sometimes referred to a prosecutorial discretion - ability to decide whether or not to prosecute

Nielson v. Kamloops
-landmark case

-a person gets a permit from the municipality to build a house on a slope

-the construction was done, but it was not done in accordance with the development permit

-a stop work order was issued by the municipality and an engineer was brought in to issue instructions on how to fix the problems

-the construction proceeded and the engineer’s instructions were ignored; the municipality does nothing (there is a suggestion that the homeowner is the son of a councilor or something)

-the house is later sold to an innocent purchaser and it started to slide down the hill

-issue: was the municipality obligated to enforce the bylaw and permit?

-the court found that there was an obligation to enforce and the municipality was held liable

Joint Tortfeasors and Contributory Negligence Act
-makes tortfeasors jointly liable to pay tort claims, regardless of their responsibility in the action

-municipalities can be joint tortfeasors

-eventually got quite extreme - municipalities were brought in on EVERYTHING because of their ability to pay

-lead to some changes - particularly the policy/administrative decision distinction set out by Wilson J. in Kamloops
-two cases, one from BC and one from NB are divergent on what is a policy decision and what is an administrative decision

-both were similar in fact; one involved a boulder falling onto a highway (Joel?, BC) and the other involved a tree falling on the road (?, NB)

-the BC case found a policy decision and the municipality met the requirements for that decision and was not held liable

-the NB case was decided in the opposite way and the municipality was held liable

Bowen v. Edmonton
-the municipality passed a bylaw allowing homes to be built along the river

-the court found that decision to be a negligent decision

-no cause of action was found because it was a legislative decision that had been made

Porky Packers
-the officer of a municipal corporation made a statement intending that a person would rely on it; the statement was negligent

-the action was allowed because of the person’s reliance and the negligence found in making the statement

15. Statutory Authority

-read cases in the case book

-where you are acting under statutory or legislative authority, you can’t be held liable for nuisance that is necessarily incidental to the exercise of that authority

Brown
-a lagoon was giving off an odour

-a suit of nuisance was brought

-the court says that the odour was necessarily incidental

-if there was evidence that the odour could be managed in some other way, this case might have been decided differently

BC Pea Growers
-the effluent leaking out of the lagoon was not necessarily incidental

-the defendant was found liable

Tock
-where there is discretion, statutory authority is not a good defence

-does it really change anything in the law?

-if the legislation mandates doing something in a certain fashion, it is hard to find nuisance

-if authority is given, but with a certain amount of discretion, there may be a different result; discretion tends to open the situation to liability for nuisance
16. Negligence

-municipal corporations can be held liable for negligence

-in the case of negligent omissions, one must consider the policy/administrative distinction

-municipalities used to be held liable for the non-repair of roads; legislation has since been passed to deal with it

-municipalities aren’t held liable until the roads have become improved in some way

-Part 12 of the Municipal Act has specific provisions dealing with the liability of municipalities

-review this section

-it used to be that one who sustained property damage by a problem with a municipality’s road had to give notice of the problem within 48 hours if they wanted to recover for that property damage

-notice within 7 days for personal injury

-why?  To give the municipality a chance to investigate the scene before it was destroyed and to give them a chance to fix the problem before anyone else got hurt

-these limitations were strictly enforced by the court

-the limitations are a bit different now - see Act

* expect a personal injury problem on the exam

-s.394 - fails to address the situation where the municipality might be vicariously liable for municipal employees acting as engineers, etc. under this section...

-municipalities cannot prohibit otherwise lawful trades (considered regulation of trade and
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