Labour Management Relations
· Why is reinstatement unavailable in a wrongful dismissal case?

-the court cannot order specific performance in a personal service contract

-this rule has existed since the 1800s, when slavery was abolished; specific performance was akin to slavery and thus could not be ordered

· Why can a unionized employee be reinstated?

-the collective agreement is deemed to say that the arbitrator has the power to reinstate

-the inherent jurisdiction of the court is enhanced by legislation, namely s.121 of the Labour Relations Act, which gives the arbitrator jurisdiction to reinstate an employment contract

-the mere signing of a union card gives the employee the right to reinstatement

-federally, reinstatement is available because of procedures existing under the Canada Labour Code
-the Canada Labour Code deals with employees of federally regulated industries, as set out in the Constitution Act

-in the case of, for example, a hotel employee (provincial jurisdiction) working in a hotel owned by CPR (railway = federal jurisdiction), the province would have jurisdiction

-reasoning: the hotel is does not have an essential connection to the running of the railway

-most labour relations questions fall under provincial jurisdiction

-in an employment contract, express terms take precedence over implied terms

-implied terms become important only when they are not dealt with in the express terms

-implied terms come from statute or common law

-ie: minimum wage, hours worked in a day or week (statute), reasonable notice of termination of employment (common law)

-fundamental breach: goes to the root of the contract and makes it completely different from what the contract was intended to be

-if a breach is not fundamental, the injured party can only seek damages and not an end to the contract

-constructive dismissal: occurs when an employer breaches a fundamental term of the contract

-a unionized employee has a mechanism to grieve the breach; a non-unionized employee does not, therefore constructive dismissal does not enter the consideration of a unionized employee

-just cause for termination: occurs when an employee breaches a fundamental term of the contract (ie - by theft, violence or insubordination)

-damages in contract: measure what you would have gotten if there was performance

-in tort, damages are based on compensating the victim for all of the losses arising from the injury

-in labour law, damages are assessed in the same way as for breach of contract

-the employee has a duty to mitigate and the loss is assessed only for the period of reasonable notice

· What happens to an employee’s rights if a company is sold?  Can there be an assignment of rights under an employment contract?

-under the common law, the sale of a business terminates all employment contracts; there can be no assignment of rights under an employment contract

-the sale terminates the employment contract, giving the employee a right of action against the employer

-the employee’s action can only be for losses experienced; that right of action is nil if the employee is rehired by the new owner and is making equal or more than the original employer offered

-the former employer’s obligation exists only during the period of reasonable notice and the employee has a duty to mitigate

-unionized employees may have successor rights under s.56 of the LRA
-problems may arise where the new employer is of the federal jurisdiction when the former employer fell under provincial jurisdiction and vice versa

-the superior court can only overturn the decision of an inferior tribunal where there is:

1. Lack of jurisdiction

2. Denial of procedural fairness

3. An error of law on the face of the record

-judicial review of the Manitoba Labour Board is further limited in that review on the basis of an error of law is eliminated from the grounds for review

-only the arbitration board or the Labour Relations Board can reinstate an employee (given in statute)

-grievances go before the arbitration board; the arbitration board operates when there is an allegation that the collective agreement has been violated

-all other issues go before the Labour Relations Board; this includes all alleged breaches of the legislation (LRA, CLC)

· History

-in the 1300s, the bubonic plague created a shortage of workers; at this time, the Statute of Labours made it a crime to work for more than the legislated wage, to work for more than one master and provided for notice of 3 months for masters wishing to terminate the services of their servants

-the Combination Acts made it a criminal conspiracy to form a union

-the Conciliation Acts made conciliation (process where by a neutral outsider assists the parties in coming to an agreement; the suggestions of the conciliator are non-binding) mandatory

-in the 1920s, the Sneider case made labour relations a matter of the province

-1930s - surpluses in labour lead to violent disputes

-three kinds of strikes existed:

1. Wildcat strike - walk-off in the middle of a contract because the contract is not being followed

2. Recognition strike - workers want union representation and the employer refuses to negotiate, causing the employees to strike

3. New agreement strike - most common, comes up when the contract ends and there are difficulties in negotiating a new agreement

-1935 - Wagner (US) introduced the National Labour Relations Act
-this act made wildcat and recognition strikes illegal

-it also:

4. Introduced certification - a secret ballot vote is required to determine employee thoughts on unionization; the vote is conducted by the National Labour Relations Board

5. Introduced unfair labour practice rules to prevent employer coercion from keeping unions out

6. Introduced a grievance and arbitration process (court was too expensive, too long and too technical for the sometimes simple problems)

7. Introduced a duty to bargain in good faith

8. Created the Labour Relations Board

-the main principles in this legislation were also adopted in Canada

-1960s - labour unrest in Canada

-Woods Task Force commissioned (report issued in 1968)

-1970s - reforms to the labour law, including the introduction of the Rand Formula in 1976

-1985 - LRA revamped in Manitoba

-contained without fault imposed collective agreements

Arbitration
· What is it?

-a dispute resolution mechanism using a neutral third party with some expertise about the matter in question to decide the dispute

-the arbitrator’s status may be established by a government process or by statute

· Rights arbitration v. interest arbitration

-rights arbitration: determining disputes under a collective agreement (grievance arbitration)

-interest arbitration: deals with interests of the parties - ie - what should the collective agreement contain?

-a neutral third party decides how the interests will be divided

-without rights arbitration, wildcat strikes or lawsuits would occur

-without interest arbitration, there would only be negotiation and failing that, a strike

-the Woods Taskforce found that the preferred method for resolving interest disputes is through strikes or lockouts.  Why?  More motivation to settle, quicker settlement, freedom of contract

-in arbitration, there is less ownership of the agreement because the parties did not make it themselves

· Who is subject to interest arbitration besides those who agree to it?

-teachers, by statute - they cannot strike for any purpose (MB)

-police, firefighters

-anyone who is legislated back to work by the government (usually anyone in essential services)

· -Bill 44 - controversial amendment - if there was a strike or lockout, after 60 days either side can apply to have the dispute arbitrated

-criticism: the essence of a strike is risk - the greater the risk, the greater the likelihood of a quick settlement; if the risk is taken away, so is the impetus to agree

-in a first collective agreement, the Wagner Act gives the right to certification and a duty to negotiate in good faith

-generally first agreements are arbitrated after certification (s.87, LRA)

-s.78, LRA - every collective agreement must contain a grievance arbitration clause; if it does not then s.78(2) creates a deemed clause for those lacking

· Why is arbitration used and not a court process, for example?

*-arbitrators are expert in the field

*- less delay

*-less cost

-does not clog the court system

-flexible remedies (s.121(3) - arbitrators can reinstate employees, the court cannot)

-less adversarial?

-pretrial process is negotiation, not discovery

· Chain of command in the workplace:

I
Employee - Supervisor

II
Shop steward (employed by employer)- management

III
Union Representative (employed by union) - HR, Superintendent, President

IV
Arbitration

-the object is to solve the dispute at the lowest possible stage so that the parties who have to live with it will be able to do so successfully

-in arbitration, the union and the employer each get a nominee; the nominees attempt to agree on a neutral chairperson

-sometimes there are no nominees and the parties will simply agree on a chairperson

-usually, a list of fair arbitrators are set out in the collective agreement

-if the parties cannot agree on an arbitrator, the Minister of Labour or the Labour Board will select one

-nothing said throughout the grievance procedure can be used in arbitration - it is considered privileged

-people must be able to speak as freely as possible in the grievance procedure without it coming back to haunt them in the arbitration

· Sources of Law

-Texts

-Brown & Beatty, Canadian Labour Arbitration - main text

-Palmer, Collective Agreement Arbitration in Canada

-Gorsky, Evidence and Procedure

-Cases

-Labour Arbitration Cases - LAC - published arbitrator’s decisions - on Quicklaw

-Manitoba Arbitration Awards (MGAD on Quicklaw - MLBD contains Manitoba Labour Board decisions)

-Canadian Labour Arbitration Summaries - summary only - full text decisions available from the organization that publishes them for a cost

-Canadian decisions on Quicklaw - CLRD (Labour Board) and CLAD (arbitration)

-the texts are not as authoritative as the cases

-there is no stare decisis in labour relations

-arbitrators are merely influenced by the decisions of others and will generally follow them

-why?  They don’t want to be overturned on judicial review and want to ensure certainty in the system

· Expedited Arbitration

-introduced in Ontario in the late 70s

-introduced in Manitoba in 1985 - s.130 of the Arbitration Act

-grievance mediation is always offered

-non-binding process

-the government pays for the mediator, as the service would likely not be used if the parties had to pay

-note: grieving party is generally the union - employees under a collective agreement have no right to take a case to arbitration or to sue on their own.  The union is their exclusive bargaining agent and is accountable to the employee

-management generally doesn’t file a grievance because they have management rights in the collective agreement; they might file a grievance if their management rights do not give them a remedy, as in the case of a wildcat strike or work slowdown.  The arbitrator can order lost profits to be paid back to the employer

-there are no cost awards in arbitration, regardless of the outcome.  Both parties split the costs (s.119)

-80% of cases that go to mediation through the expedited process settle - ADR is effective!

· Mediator v. Conciliator?

-mediators may write a settlement recommendation that is non-binding; conciliators generally do no

-grievance mediation is available even if the process is not expedited - the only difference - the parties must apply.  It is not automatically available

· S.120

-sets out the powers of the arbitration board

-they can determine their own procedure

-can summon witnesses and issue subpoenas

-can decide what is admissible - hearsay may be admissible - the arbitrator has the discretion to allow it

-evidence may be given under oath or by affidavits; affidavits generally are not used because they are hearsay and they cannot be tested by cross-examination

-there is no discovery or requirement to file an affidavit of documents; if you need to see something that the other side has, you can make a pre-hearing application to the arbitrator to have the other party produce the necessary documents.  A specific document must be requested - it is not meant to be a fishing expedition

-the arbitrator decides if a matter is arbitrable - s/he interprets the collective agreement - a matter is not arbitrable if it is not part of the collective agreement or if the matter was brought too late or if the matter has already been decided by a previous case in the same agreement

-all of this goes to the jurisdiction of the arbitrator

-any jurisdictional issues must be raised with the arbitrator at the hearing, otherwise you are deemed to have accepted the jurisdiction of the arbitrator; if jurisdictional problems are not raised, you can’t argue about it in judicial review

·s. 121 [always on exam]

-sets out the remedial role of the arbitrator

-the arbitrator is to decide the substance of the matter without being bound by legal technicalities

-remedial authority includes extending time limits

-in a discipline case, the arbitrator has the authority to substitute different forms of discipline for that imposed by the employer, unless the collective agreement imposes a specific penalty for that offence

-the arbitrator’s jurisdiction can be retained after the decision is issued - ie - to decide additional issues if there are disputes in calculating income loss or some other matter

-hearings are open to the public

-if the outcome is different by everyone on the panel, the decision of the chair stands

-if the nominees agree, then the chair does not have to render a decision

-the decision is then filed with the Manitoba Labour Board and may be filed in the Court of Queen’s Bench for collection purposes

-s.128 - deals with judicial review

-available 30 days from the issuance of the decision

-grounds:

-natural justice [procedural fairness]

-fraud

-jurisdiction

-perjured evidence

-there is no transcript of the arbitration - the notes of the arbitrators form the record

-standard of proof: balance of probabilities unless the allegation is one of moral turpitude - they the standard ought to be higher, but not to the point of beyond a reasonable doubt (clear and convincing proof)

-onus of proof: he who alleges must prove

-the union must establish that the employee was employed in the bargaining unit, there was a collective agreement in place and the action taken by the employer was disciplinary

-the employer must prove that the discipline was warranted

-in other matters, the grievor may have to establish their case first

-grievances are not always disciplinary

-may grieve hours of work, assignment, selection of employees (competing principles of merit v. seniority come into play), loss of hours, overtime, etc.

-note: in selection cases, the party who actually got the job has independent status and has the right to be notified of the proceeding

· Clauses that must be contained in collective agreements - if not so contained, they are deemed present by these sections:

-s.78 - deemed grievance arbitration clause

-s.76 - employees must pay union dues - Rand formula set out in default of a provision in the collective agreement

-s.79 - employer may discipline or discharge only for just cause

-s.80 - in administering the collective agreement, management must act reasonably and in good faith (niceness clause)

-exception - s.79 - probationary employees may be dismissed without just cause

· Disciplinary options

-reprimand - oral or written

-suspension - with or without pay

-termination, demotion or last chance agreement (one last chance given; if the act is committed again, there is termination without question or grievance, etc.)

-some employers use a points system - nothing happens until a certain point level is reached - relatedness of actions is irrelevant

-all of the above is deemed to be progressive discipline

-the culminating incident = the straw that breaks the camel’s back

-incidents do not have to be identical, but there has to be close or related conduct

-Three recognized goals of discipline:

-correction of behaviour

-punishment

-deterrence

-if discipline goes beyond these goals it is excessive

-termination signals that trust is no longer possible or that deterrence will only be served by termination

-dismissal is the last resort

-when discipline is issued, the employer must express reasons and is limited to those reasons (can’t add new ones later)

-difference with non-union employees - new reasons may be used as they come up in a court action

-exception: new reasons may be added if the employer could not have found out about them earlier even with due diligence

-not all workplace rules are found in the collective agreement

-the employer has the right to make rules unilaterally and those rules are enforceable if the following 6 requirements are met:

9. Communication to the offending employee (best proof -their signature on a document stating they know about the rule and understand it)

10. Clarity -the rule must be clear and unequivocal

11. Consistently enforced by the employer

12. Consistent with the collective agreement

13. Consequences must be spelled out by the employer

14. Reasonable on the part of the employer

[from the KVP case]

-negotiated rules are not subject to these same requirements

-note: the employer may be estopped from enforcing a rule that is not consistently enforced unless the employer gives notice that the rule will now be enforceable

-past practice - looks like estoppel - used where the language of the agreement is ambiguous - past practice clarifies the language

-insubordination: failure to comply with specific orders

-even if the order is improper, the employee must comply and then grieve, unless a grievance would not remedy the wrong (ie - endangerment of heath, requiring employees to shave their heads, etc.)

-Mitigating factors:

1.
Personal problems (temporary)

15. Long service

16. Clear record (no previous discipline)

17. Provocation

*note - there is a two year rule - neither the employer nor the union can use evidence of the above if it is more than two years old

-Aggravating factors:

-pervasive problem for which deterrence is necessary

-breach of trust

Constitutional Issues
-everything depends on whether or not the industry in question is federally or provincially handled

-this is determined by considering ss. 91 and 92 of the BNA

· Division of Powers

-some things are not subject to separate jurisdictions

-worker’s compensation - covered by the province in every jurisdiction

-employment insurance - federally handled for all workers

· Section 96 issues

-this is the section of the constitution that gives the federal government the power to appoint superior court judges

-the province appoints arbitrators to the labour board; if they fail the s.96 test, it becomes a constitutional issue

-test includes: is the matter being handled by the board something that the superior courts handled in 1867? If so, the board cannot be established by the province.

-is there a policy element to their existence?  If so, the province may legitimately create them

-does the board have to function judicially?  If so, it is an illegitimate creation of the province

Tomko
-all tests have the ability to work; the major test seems to be the policy test.  For labour relations, it is public policy to ensure that labour relations adhere to specific policies

· Charter

-rights to labour relations are politically gained rights, not rights you are born with, therefore, they are not fundamental rights and can be pared down by legislation

-the Charter, overall, has had little impact on labour relations

Labour Rights, Management Rights and Unfair Labour Practices
· The Right to Organize - Employer Unfair Labour Practices

-the Wagner Act is instrumental in labour relations law as it created a right to certification and a duty to bargain in good faith

-certification breaking tactics may include the following:

4. Threatening to close the plant

5. Fire the union organizers

6. Fire everyone

7. Give or refuse raises; improve or worsen working conditions

8. Hire new employees (part-time)

9. Favours to opponents

10. Infiltrate the union

11. In-house union

12. Propaganda

13. Isolate organizers/supporters from each other

14. Hire lawyers to assist non-supporters

15. Work slow-down

-the Wagner Act also declared certain activities to be unfair labour practices to prevent some of the anti-certification tactics from being used by employers

-the Criminal Code, in s.425, supplements labour relations legislation

-under this section, it becomes a criminal offence to use union breaking tactics

-why is this inadequate?  It only serves to punish the employer, not to remedy the situation.  Remedies are necessary for deterrence

-fines are not enough to deter, and this is the only available punishment for a corporation

-what can be added?

-Assertion of rights, in addition to a restriction on employer actions

-speed - needs to move through the system faster

-standard of proof - balance of probabilities or less

-onus - under the Criminal Code, the prosecution must prove “for the reason only that”, which opens the door for any menial proof for termination to frustrate the union’s complaint; the Labour Relations Act moves the standard so far from this to no relation at all whatsoever to being part of a union

-decision maker - provincial judge (expert in criminal law) v. arbitrator (expert in labour relations)

-limited grounds for using the section - LRA allows broader grounds

-prosecution may not give enough priority to a s.425 charge, whereas the labour board would

Canadair
-the union organizers were fired because they caused a disturbance that affected production

-the employer had a legitimate motive in firing them, in addition to the illegal motive - ie - to keep production rolling - this caused them to be not guilty under s.425

Labour Relations Act
-public policy is declared int he preamble which states that there is a public interest in collective bargaining

-the period from the first organizing activity to certification is deemed the sensitive period

-the organization can be initiated by the union or by an employee

-signing a union membership card or application for a card is an indication of the employee’s support for the union

-certification process: the union must serve the employer with notice of the intention to certify and then the employer must respond with a list of all of the employees within the bargaining unit

-if the union has support of over 65% of the employees, it is certified automatically; if the numbers are between 40 and 64%, there is a secret ballot vote for final determination

Section 5
-gives every employee the right to be part of a union and to participate in its activities

-any interference with that right is a commission of an unfair labour practice

-s.31(4) sets out remedies for unfair labour practices, including reinstatement, compensation, damages, cease and desist the offending behaviour, etc.

-s.41 - if an unfair labour practice has been committed, the board can order certification whether or not there is 65% support

Section 6
-deals with employers interfering with the union - if they do so they are committing an unfair labour practice 

-this catches actions by the employer and anyone acting on behalf of the employer

*there can be more than one union in a given workplace, but each defined bargaining unit can only have one bargaining agent

-s.6(3)(f) - imparts a bit of free speech

-s.32(1) - nothing in the act deprives anyone of freedom of speech, as long as intimidation, coercion, threats or undue influence or interfere with the formation of a union [must be very careful during the sensitive period]

-only limited statements about the business can be made during the sensitive period

Section 7
-employers cannot discriminate against employees who are members of a union - ie - by refusing to employ, discharges from employment, refusing to continue to employ

-discrimination can be committed against a union member, a participant in union activity, an organizer in a union, or a complainant in accordance with ANY act of the legislature

-the onus of proof is on the employer to show that he was not acting badly; he must show that there is some other reason for their action other than any of the listed prohibitions

-s.32(2) - the employer may transfer, suspend, lay off or discharge an employee for proper cause

-ss. 6 & 7 are not mutually exclusive:

-victim: union in s.6; employee in s.7

-onus: union (must show interference) in s.6; employer in s.7

-essence of s.6: effect on the union; no effect necessary in s.7

-motive is at the heart of s.7; is motive even an issue in s.6?

International Wallcoverings
-motive seems to be essential when making a claim under s.6

-examples of behaviours that would engage both ss. 6& 7: employee who was an organizer is fired because of his involvement and after his firing, no one else signs up for the union (chilling effect) - be careful here - discontinuance may be due to other factors, such as an enrollment that had already dropped off

Section 9
-exists only in Manitoba

-scope is limited to the sensitive period

-s.7 is broader in what the employer cannot do - activities that are prohibited by this section are narrower and not subject to a catch-all

-the employer must show that their actions were “not in any way affected by the employee’s membership in the union” to be deemed not to have committed an unfair labour practice

-”because” in s.7 is interpreted to mean “not in any way affected”

-this makes s.9 essentially irrelevant, as everything is covered in s.7

Section 10
-statutory freeze provision - conditions of employment are frozen from the date of application for certification until a collective agreement is formed or until certification fails

-doesn’t cover the period of time leading up to the certification application, which may be the most sensitive time of all

-changes can be made pursuant to an existing collective agreement

-if a raise is promised and it falls within the certification period, an employer would be well advised to make the change, but seek the board’s permission to do so.  Not giving the raise could cause a breach of s.10

-s.10(2)-(3): freeze after certification is granted - there to give a known starting point for collective bargaining

-s.10(4) - freeze for the period after the collective agreement expires

Section 17
-equivalent to s.425 of the Criminal Code

-may be a subset of ss.6 & 7

Section 21
-no trespass for union representatives entering an employer’s property for the purposes of organizing during non-working time when the employees are housed there

Section 25
-subset of ss.6 & 7

-interrogation of employee relating to membership and application for membership in a union is prohibited when the employee is seeking employment, unless such membership is a prerequisite for employment

-s.30(2) - the time limit for filing an application is undefined; however, no undue delay is accepted

-s.30(4) - sets out an automatic mediation process

-s.31(6) - unfair labour practices are not an offence; shows that the legislation is remedial and not punitive

-s.33(2) - it is not an unfair labour practice to disrupt the workplace for the purpose of organizing; however, nothing in the act authorizes such disruption

-the employer can enforce a rule against disruptions for the purposes of organizing during regular working hours

Barrie
-certification on application on May 28 - sensitive period also includes period of organizing

-the supervisor questioned staff about union membership

-violation of s.25, s.5, s.6 (must have the effect of people resigning or refusing to sign up)

-the supervisor told employees that union membership will affect their careers

-s.17, s.6

-s.7, s.9 - if it actually did affect their careers

-expected pay raise will not be awarded

-s.10 (must actually happen); s.17 (threat)

- “would it make any difference if the city editor was fired?”

-s.17 (threat, intimidation or promise)

-s.6 (effect on union membership)

-seconding

-s.6, s.17

-refusal to allow banked days to be used as part of vacation time, as was past practice

-s.10

-formal written warnings for things that used to be dealt with by coaching

-s.10

-none of these sections were used against management - why?

-the parties still had to sit down and bargain and it would likely have made the situation worse if the union made all of these charges

-the union complained about Scott’s dismissal under s.7 (not s.9 because ON doesn’t have such a section and the sensitive period was over)

-anti-union animus was demonstrated through the above behaviour

-s.32(2) - employer’s potential defence - the LRB has held that the use of profanity and abuse is a justifiable reason for discharge in the absence of other factors

-other factors?

-anti-union animus

-conduct directed at Scott to set him off (provocation)

-Scoot was an above average employee

-the board was not impressed with Robb as a witness

-taint test

-reasons given for discharge must be the only reasons

-the reasons cannot be tainted by ANY anti-union animus (sounds like s.9)

-the burden of proof is on the employer

-remedy: reinstatement and full compensation since the date of termination

-the dissent would have found a proper cause for termination

A.A.S.
-three employees, Bird (management), Stockfish, and Potts - were dismissed

-an organizing drive was taking place and all three were associated with it

-the employer claimed proper and just cause

-s.32(2) defence was rejected

-all three were dismissed on the same day and the grounds given had nothing to do with what happened that day (suggests taint of anti-union animus)

-took place in the context of an organizing drive

-all 3 were involved in the union and management knew of their involvement

-management can rely on hearsay information supplied by others as long as it is reliable

-Potts was voluntarily reinstated by the employer but fired again

-Bird was reinstated at a lower position than she previously held

-remedy for Potts: reinstated with full compensation (so was Stockfish)

-Bird - only employees are protected by s.7 - she was a manager

-s.6 - unfair labour practice for employers to take part in union activity

-the complainant under s.6 was the union - when Bird was dismissed, no one else signed up for the union

-other employees knew she was a supporter of the union

-the only meaningful remedy was to reinstate her into employment in a non-supervisory position; the LRB also compensated her with the money she didn’t earn between her dismissal and reinstatement

-s.6 requires some anti-union motive - there is a distinction between activity that incidentally affects a trade union and activity that actually affects a trade union

International Wallcoverings
-also deals with s.6 test - rejects A.A.S. case as useless

-normal business decisions that are not motivated by an anti-union animus will never violate s.6; there must be some element of anti-union motive

-the workplace in this case was on strike; some people were crossing the picket lines in busses supplied by the employer

-union members attended the loading site to determine if any of their membership was being bussed in - arising from this, 9 employees are terminated; 3 employees committed physical assaults, 1 did some property damage, two were absent and 3 were spectators

-what section applies?  S.7 - terminations for anti-union reasons

-employer defence -s.32(2)

-assaulters?

-just cause was argued

-complaint was dismissed because they had the benefit of a clear record behind them

-a reasonable person would have seen the assault as the reason for termination

-there must be a clear imbalance in order to find an anti-union animus

-mischief?

-reinstatement

-restitution ordered

-no compensation

-picketing is a lawful activity as long as it is done lawfully

-not sufficient cause for termination on a first offence; found to be fired because of union activity

-spectators?

-reinstated, no compensation

-did not testify - adverse inference drawn and compensation was not awarded

-absent employees?

-reinstated and compensated

-employer argued honest and mistaken belief  - not accepted by the court

Northern Meats
-layoff - not a termination

-reason: Christmas slowdown

-3 people are laid off because of performance issues, not seniority

-the union pleads s.7 (s.5, 6, & 9 might also have worked)

-the burden of proof was on the employer; would have been on the union if s.5 and 6 were used

-s.9 should also have been pleaded

-the employer called the managers as witnesses to explain the slowdown and factors for the layoffs; they claimed not to have known about who was organizing the union

-the three employees and another met with a union representative with a view to organizing - funny coincidence how 3 of the 4 were laid off...

-the union complained of undue delay (s.30); the union was on holidays and the board accepted this

-in a layoff situation, the employer must prove:

-the need for a layoff

-the rationale for laying off the particular victims that is not anti-union

-the board found that the layoffs had not taken place at this time before

-they questioned the genuineness of the employer’s decision

-the three employee victims had never been disciplined before and they were good employees

-it was more than coincidental that these three were at the union meeting

-the three employees were not the most junior people

-the owner of the business did know that the union was organizing (there was evidence) and he didn’t testify - an adverse inference can be drawn

-s.7 - the test is “because” which is interpreted as “not in any way affected”

-uses the same test as s.9 - devoid of any anti-union animus

Westinghouse
-the company closed the plant and moved operations from Hamilton to another area, farther away

-the union claims a violation of s.7 - dismissal for anti-union reasons

-they agree that the test is “predominant motive” and not the “taint” test

-the board finds that the proper test is the “taint” test

-in this case, it is significant that the employer did not raise its concerns with the union

-it is also significant that the relocation took place in an area where new land had to be purchased, not in a unionized area where the company already had land

-even in the predominant purpose test, the company would have been in violation

-there was a bargaining in good faith issue - the company did not let the union know of the impending move at the bargaining table

-the board tells us that you don’t have to tell the union about a move until it is a defacto decision

-remedy:

-offer re-employment to everyone in the plant at the same conditions as the collective agreement and at the same seniority levels

-the employer had to pay relocation costs

-the company was not ordered to reopen the plant

American Airlines
-the employer goes to rap sessions, sends a letter to the employees setting out anti-union views

-the employer also refuses to allow the distribution of union materials through the employee mailboxes

-mailboxes:

-unfair labour practice

-the mailboxes had previously been used for any type of communication - there was no non-solicitation rule until the union started to organize

-letter:

-contained an implied threat

	Letter in American Air
	Letter in Globe and Mail

	-contained a threat
	-no threat

	-no solicitation rule: unfair labour practice
	-solicitation: unfair labour practice

	-stood by itself
	-other communications took place between the employer and the union

	-federally legislated - by s.6(3)(f) and s.32(1), free speech is not enshrined; the test is communication limited to the conduct of the business
	-provincially legislated; can communicate and state opposition to the union as long as there are no threats


-the Globe letter would be an unfair labour practice in the CLB

-what about in Manitoba?

Marusa Marketing
-employer makes announcements over the P.A. system, sends a memo and has captive audience meetings

-complaint: communications were an unfair labour practice

-former employees called and they say they were uninfluenced by the communications

-the board bases its decision on these witnesses; no unfair labour practice was found because the true wishes of the employees were ascertainable and not affected by the communication

-the full panel reviews the decision and goes through a history of the section

-the changes in the legislation did not result in the employer having greater freedom to communicate with employees during the organizational period

-conclusion: right to communicate is strictly limited during the sensitive period

-if the communication conveys a negative message, it is an unfair labour practice

-test: objective; likely affect on the average employee

-the board, in the first instance, applied a subjective test

-subjective views can be considered, by they are not determinative; there can always be coloration by influence which may not be readily apparent

-s.33(2) - disruption is key with this provision

-employees can talk about the union during work as long as it is not disruptive

-remitted back to the original panel - case was dismissed; the dissenters of the full panel were the majority in the original panel

-note this recent decision:

Emerald Foods [2002] M.J. 401 (Hanssen J.) Decided Sept. 26, 2002

-s.6, s.41 considered

-vote was 30-30

-unfair labour practice = letter to employees

-UFCW applied for certification in 2000

-a vote was taken and there was a tie; you need a majority vote to make changes, therefore the application was dismissed

-the unfair labour practice was filed after the vote

-two issues:

-union organizer overheard the owner and a senior official in a restaurant where they were discussing putting out an anti-union sentiment door-to-door to the employees (shows anti-union animus without action)

-letter was sent to employees before the representation vote (minor breaches contained)

-board considers the matter

-letters were delivered to the employees (some even at home)

-considered the contents of the letter, motive for issuing the letter and its effect on the employees

-is the test “motive” or “action and effect on employees”?

-unfair labour practice is found in July 2001

-appeal to QB

-Hanssen quotes extensively from the letter

-test is the test from Marusa Marketing
-board applied the wrong test - they used the effect that the letter had and not the effect that it would likely have had

-the court didn’t think that there was anything wrong with the letter, as it was presented in a fair and balanced way

-case is now being appealed; seems to take a step back from Marusa...

-What do you do when you are approached by an employer who wants to sent a letter to their employees?

-advise them to send something more balanced

-run it by the union

-if federally regulated - you might want to be more careful in your advice because the powers to communicate are not as great

-advise against writing altogether - inform of the inherent risk of sending a letter

-what about sending a business related message?  Really, what effect would this have?  Could it not be seen as a veiled threat?

-in order to get around the “informed choice” problem, there is a website - labourwatch.com - that lays out facts about unions.  The source is not the employer, but third parties (CFIB); for all intents and purposes, it should be safe for an employer to refer employees to the site

Globe and Mail
-why is offering to solve employee grievances an unfair labour practice?

-they only started to do so after they got wind that the union was starting to organize

-s.133 in Manitoba - preserves the right of the employee to present a grievance to his employer at any time

-case also applies our s.41 - discretionary certification

-three factors must be present:

18. an unfair labour practice,

19. the true wishes of the employees must not be ascertainable, and

20. adequate support for the union before the unfair labour practice (can be relatively low, depending on the circumstances of the case)

-in the end, the employer was forced to post a notice containing the decision of the board and give the union access to the employees during work hours

Appleman
-is paying an employee’s legal costs an unfair labour practice?

-the employer covers the cost of an employee seeing a lawyer with a view to fighting the union

-this is an unfair labour practice

-paragraph 17 - other examples

-surveillance, transferring union supporters, control of employees given over to a subcontractor, transfer to an area subject to layoffs, shutting down a portion of the business subject to certification, infiltrating the union

-key issue: property rights

-the employer occupies the land and can restrict trespassers; the union has no inherent right of access

-can an employer refuse to keep employees from wearing buttons in support of the union?

-depends - if it is a longstanding rule that is enforced, then the employer can prevent it.  If the employer suddenly changes the rule to prohibit buttons, it may be seen as an unfair labour practice

-the union cannot insist on posting political campaign literature on employee bulletin boards; they are only permitted to post union related materials

Eatons
-landlord attempted to prevent the union from being on mall property to hand out information

-the union could only get to the employees by getting onto mall property, as most arrived by subway and entered the mall immediately upon exiting the subway

-the landlord wasn’t the employer, but it was the employer’s agent or acting on behalf of the employer (note that the employer owned 20% of the landlord’s company)

-customers were not disrupted because the canvassing took place during non-business hours

-organizing is a permitted and protected activity

-the restriction was an unfair labour practice by the landlord and the employer

-there is no inherent right for a union to be on the employer’s property, but if they have the right to be there in their personal non-union capacity, then they cannot be prohibited

·Employer Manipulation of Working Conditions

-ss.6, 7, 10 - all deal with this issue

-the employer is obligated to maintain business as usual

-previously promised changes in the business must occur

-case of a representative giving wrong advice - found to be an unfair labour practice (case of employer asking a question as the labour board representative posted the certification notice)

-is this fair?

-should the employer have taken a different course of action?

-was the standard too high?  Did the board make the wrong decision?

-bear in mind that the offence is strict liability

Radio Shack
-infiltration of the union, private investigation, surveillance of the pickets, etc. took place

-all of these were unfair labour practices

-we will look at this case in the context of remedies

Securicor
-employer involved in strike

-hired security firm to infiltrate the union - acted as an agent provocateur

-union complained that this was an unfair labour practice

-the employer conceded and settled with the union

-the union went after the security firm

-the security firm argued that they could not be sued because they were not an employer

-they were agents of the employer

-remedy: order to cease and desist

-compensation

-notice to unions in future cases of their involvement with the employer

Radio Shack
-sets out remedies principles

-remedies are not penalties

-compensation must be compensatory and not punitive

-collective agreements cannot be imposed (if they are subsequent agreements; first agreements can be imposed under s.87)

National Bank
-employer certified at one branch

-the branch closed and moved to a neighbouring non-union branch

-union complained of interference

-employer conceded unfair labour practice

-issue: remedies - 6 were imposed:

21. The names of the employees from the closed branch were supplied to the union.

22. The union was granted access to the workplace to meet with employees during working hours.

23. The union was given access to the bulletin board to advertise

24. The employer was ordered to compensate the union for organizing efforts and for its bulletin board postings.

25. The employer was ordered to sent a letter to all employees with the signature of the bank president containing specific text with nothing else added (letter said that the employer violated the Canada Labour Code and referred to the board’s decision) with a provision for deposit into a fund to further the objectives of the code; the amount of the fund was based on the money saved by the bank closing the branch.

26. The fund

-the bank objected to the fund and the letter

-the fund is not a remedy because it is not a loss to the union; it is a penalty and therefore cannot be ordered

-the letter refers to the fund, therefore it must fail as well

-the majority concurs in the result

-objection to the letter - doesn’t mention in it that the letter was imposed by the board

-the bank is not obliged to agree with the provisions; the letter requires the bank to do something that is not true

-remedy is totalitarian and alien to Canadian society: it went too far!

Remedies
-most exotic: s.41

-union is imposed as the certified bargaining agent

-there are three preconditions to discretionary certification:

1.
Unfair labour practice

2.
True wishes of employees are impossible to ascertain

3.
Support adequate for imposition of collective bargaining after the imposition of s.31 remedies

-NF C.A. - approved of the argument that the general remedial powers could allow for discretionary certification in the absence of a section like s.41

-in Manitoba, this same argument was denied before the 1985 amendments

-from the time the amendment was made until 1997 - only one discretionary certification

-since 1997, there have been discretionary certifications in the double digits because of the mandatory secret ballot vote imposed in certification applications

-shows how seriously the requirement that no other remedy can mend the situation is taken

-pre-1997 - card count - if there was support in the range of 40-65%, a representation vote was held; 65%+ no vote

-1997 - 40% support in cards - representation vote is held

-results: the percentage of applications that have resulted in certification has been about the same

Elbertson
-management finds out that the union is organizing and lays off the lead organizer

-holds a captive audience meeting

-12/33 - hold carpenter’s union cards

-23/33 - signed up for the employee’s association

-employee’s association had the tacit support of the employer and it allowed the association to attract support on company premises and during company time and it had begun to negotiate with the association

-Labour Relations Act violations in a Manitoba context:

-s. 6 - firing the lead organizer, which resulted in a chilling effect on the organizing drive

-s.7 - discrimination against someone involved in union activity

-s.17 - captive audience meeting (also falls under s.6)

-s.6 - dealing with the employee’s association

-the employer tried to preempt the labour relations board by correcting their errors unilaterally

-sent a letter to staff

-told the staff that Dunn (the organizer) was reinstated and paid for his time away from the workplace

-tell the employees that they won’t close the plant because of the union

-gave company time to discuss the merits of having a union with a union representative present

-the company argued that they created a remedy on their own and should not be subject to further remedies imposed by the labour relations board

-also argued that the union didn’t try to organize (paragraph 15)

-the board finds that the company’s efforts fell short

-Dunn was laid off for 4 weeks - this seriously hampered the organizing drive

-allowing the employee’s association to continue was wrong

-the violations committed by the employer were the worst ones possible

-the letter makes it clear that the employer doesn’t want to deal with the union

-35% was considered adequate support for a union

-people obviously wanted some form of collective bargaining given the large amount of support for the employee’s association

-the dissent felt that the employer’s letter and subsequent actions adequately restored pre-interference conditions

-the emphasis here was on the union’s lack of effort sign people up

Nepean
-focuses on part 3 of the test - support adequate for collective bargaining

-the employer finds out about the organizing effort within three days

-terminates 3 employees who were seen with union reps and another a few days later

-overwhelming breach of s.7 of the Manitoba Act

-captive audience meeting held

-the employer allows a petition against the union to be circulated on company time and on company premises

-the employer argued that the employee histories (created after the firings) were the cause of the firings

-not possible to restore the atmosphere of the workplace

-25% support for the union

-see factors listed on p.212

-consider stage in campaign - if it’s early on and there’s lots of support, then it’s reasonable to believe that the union had adequate support

-consider also the number of cards and the circumstances of signing

-the severity of the employer conduct and its chilling effect is also considered - the more severe it is, the more likely a smaller percentage of support will be sufficient

-circumstances in this case:


-only two or three days of organizing had passed and there was 25% support

-only one organizer was left in the workplace

-the employer committed the most severe act against the union (firing the organizers)

-only 1 card was signed after the employer tried to attend the union meeting

-the union was imposed as the collective bargaining agent

-dissent: turnover in the workplace was a factor to be considered and a higher threshold of support should be required

-the dissent also felt that the true wishes of the employees could be ascertained

Walmart
-when the employer got wind of the organizing effort, a number of high level managers were sent to the store

-breaches included:

-an employee spoke out against unionization at a staff meeting and the union was not 

given an equal opportunity to respond

-the employer had a general open door policy but refused to answer questions about whether or not the plant would close if the union was brought in

-this gave the employees the impression that there might be closures

-the employer answered that the only reason for the business to close would be for business purposes, not because a union was chosen to operate

-a secret ballot vote was held and 43 were in favour of unionization and 151 were opposed (less than 25% support)

-there was an unfair labour practice

-could the true wishes of the employees be ascertained?

-may not be the most flagrant violations, but the effect on the employees was great

-discretionary certification was ordered

-Walmart tried to appeal, but was denied judicial review

-a 3 year collective agreement was negotiated

-the employees applied for de-certification and it was granted

-if at all possible, one should try to get the unfair labour practice decision in before a vote is held in Ontario - there is still some question as to whether or not the labour relations board can impose certification after a vote
Union Unfair Labour Practices
-s.19 - union can commit unfair labour practices

-includes intimidation, fraud, or coercion or the imposition of a penalty

-doesn’t talk about threats - unions have no power to dismiss their membership from employment, but they can threaten to compel an employer to terminate an employee

-union membership can be a condition of employment, but if the union doesn’t allow membership for some arbitrary reason (ethnicity, political views) besides payment of dues, the employee will still be allowed to work

-when organizing, the union must disclose the basis on which dues will be deducted

-failure to disclose - card won’t be counted and the certification application may be denied

-set out in s.45(3.1) and consequences are listed in s.45(4)

Gibraltar
-involved two unions battling for certification

-each accused the other of misrepresentation, lies and distortion

-when one won, the other brought an application for an unfair labour practice on the basis of fraud

-the board found that as long as the conduct involved was mere salesmanship, it is ok

-the certification stood

Canadian Fabricated
-union threatened people with job loss

-certification was denied

T. Eaton
-MFCW was attempting to organize the retail store

-the employees filed an opposition, which was disregarded by the board because it happened on company premises on company time

-the employees claimed inaccurate statements were made by MFCW

-test: how are employees actually affected?

-paragraph 17

-no effect, based on actual employee reaction

-the board dismissed the unfair labour practice complaint as inoperative

-shows there is more latitude in union communications

-why?  The employer has more power to communicate and more underlying influence over the employees

-methods that might be used by the union:

-persistence (not an unfair labour practice)

-offering free membership until certification when the price goes up (not necessarily an unfair labour practice)

-s.76 - Rand formula - union is certified, everyone is covered by collective bargaining and they must pay dues, but don’t all have to be members

-some religious organizations don’t allow for dues to be paid to unions

-the person still has to pay the dues but the money goes to a charity agreed upon by the union and the employee - Vandermeulen
Duty of Fair Representation (not examinable)

-s.20

-also exists at common law - stems from a 1944 U.S. case - Steele v. Louisville and Nashville R.R.
-whites were listed first on the hiring list

-blacks challenged

-won challenge and the duty of fair representation was board

Vaca
-standard of representation the union has to provide: can’t act arbitrarily, with discrimination or in bad faith

-note: duty of fair referral in a hiring hall situation - must do so without discrimination, without bad faith and not arbitrarily

-duty of fair representation was accepted in Canada in a case called Fisher
-problem: what can the union do to remedy the situation?  The employer has the power.  The union can only pay damages

-1973 - BC Labour Relations Code - made the duty of fair representation part of the board’s duty

-two types of complaint:

1.
Lack of fair representation in bargaining

27. Lack of fair representation under the collective agreement

-the board can name the employer as a party along with the union

-ie - in wrongful dismissal, the usual remedy would be grievance arbitration if the union failed to represent you in the first place

-the union bears the cost of delay if ordered by the arbitrator, time limits are extended and the employee can choose its own lawyer, to be paid for by the union

-few cases deal with fair representation in Manitoba and our section doesn’t go quite as far

-s.20 - offers partial coverage - ie - only in situations of lack of fair representation under the collective agreement

-a person can sue under failure to represent in negotiations in the common law, but there is no board remedy for it

-the union has a negligence standard when there has been dismissal

Gendron
-complained there was a right to sue, even though s.20 codification exists

-the court found that the statutory duty replaces the common law with respect to administration

Paulet
-tried to challenge the provision again because of the composition of the board

-1 neutral, 1 union representative and 1 employer representative

-two of the three are in favor of someone other than the employee from the outset

-the court dismissed this argument

-the duty includes a thorough investigation of facts, rights (with reference to the collective agreement and precedents) and legal opinion must be sought

-if all these things are done, the union will be off the hook in an argument of unfair representation

-the union can choose the rights of one employee over another

-generally, simple negligence isn’t actionable (must be gross) unless there has been a termination

Gagnon
-shuttle boat captain was relegated to shore duty because of a string of accidents and he filed a grievance

-at the arbitration stage, the union decides not to refer it to arbitration

-they took the case to a lawyer who said it was probably a loser, but who agreed to take it to the board anyway

-the employee claimed that the grievance should have been taken before the board

-the Supreme Court of Canada reviewed the duty of fair representation (see list on p.247)

-the employee has no absolute right to arbitration and the union has discretion

-the union must exercise discretion in good faith and says what should be taken into account

-in this case, the mere fact that the lawyer was willing to take it to court had no bearing

-can’t require a union to grieve everything - this would drain the union and unnecessarily tax the employer

Status
-who is an “employee”?

-who is an “employer”?

-what do you have to be to be a “union”?

-s.1 - board has the discretion to determine who is an employee, regardless of how they see themselves, for the purpose of collective bargaining

-employee defined as a person employed to do work

-can include corporations

	Employee
	Independent Contractor

	-controlled
	-own discretion

	-economically dependent
	-has other customers

	-tools supplied by employer
	-owns own tools

	-source deductions withheld
	-no deductions

	-implied obligation to give reasonable notice of termination
	-no notice implied

	-no risk of loss
	-risk of loss

	-no substitution of labour allowed
	-substitution of labour allowed


Montreal Locomotives
-tests: control, ownership of tools, risk of loss/chance of profits

Weibe Door
-examines history of tests

-p.258 - tests are listed

-integration test: how integral is the work of the employee to the business of the employer?

-if the work is integral, the worker is an employee

-if the work is ancillary, the worker is an independent contractor

-contract of service v. contract for service

-who owns the business?

-factors are useful, dependent on the circumstances

-bear in mind that this case determines who is an employee for tax purposes

-dependent contractor - ie - truck driver who owns his own truck [the truck is the biggest source of income]

-treated as an employee for labour relations purposes until 1995, when the dependent contractor definition was removed from the Act

ManFor (1985, post-amendments)

-had a bunch of truck drivers

-trucks were on a seniority list; some members on the list were companies, others were dependent contractors - all were represented by a union, the Northern Truckers Association

-the company argued that the companies on the list could not be part of the union because they weren’t employees

-the question to ask is “Are they economically dependent on ManFor?”

-the companies would not disclose their economic particulars and withdrew their application

Hurst Publications
-independent contractors were newspaper sellers on street corners (12 year olds)

-the union argued that they were employers; given their ages, how could they own their own businesses?

-must look at policy: was this the kind of group that the Act was designed to protect?

-declared employees for the broader policy reason even though there was relative independence

-they were economically dependent

-they couldn’t set the price of the paper - the company did so for them

Canadian Media Distributors
-area distributors for flyer distribution; each owned their own truck

-the distributors hired carriers to deliver the flyers door to door

-the company set deadlines by which delivery had to be made, but no other control was exercised over the area distributors

-a separate legal entity operated between the carriers and the publisher

-the area distributors could hire and fire their carriers

-the area distributors generally had other sources of income

-the MLB found that corporations could be employees for the purposes of the Act, in spite of the fact that there were major indicia of the area distributors being independent contractors

-the publisher set the price to be paid on the contracts without any negotiations

-the publisher received complaints about the carriers and had the power to terminate them, even though they were employed by the area distributors

-the area distributors signed non-competition agreements and they couldn’t compete with the publisher

-the publisher could order the area distributors to use special vehicles and delivery techniques if necessary

-the publisher held meetings with the area distributors

-the board concluded that the area distributors could be employees for labour relations purposes

-good example of the board considering the relationship in all of its circumstances to decide who is an employee for labour relations purposes

Who is the Employer?
-for example, when a staffing agency is hired to provide labour and the labour arrives at the originating company, who is the employer?

-the agency determines the wages, disciplines the workers, provides training, etc. - they should be considered the employer

Welland
-the temporary secretaries employed by the school board were employed by the temp agency and were always sent to the school board

-the school board selected the employees and paid their wages

-the agency was the conduit through which wages were paid; the benefits of having the agency in place are set out on p.273

-test: p.274-

1) With whom are negotiations carried on with respect to

1) wages

2) working conditions?

2) Who exercises disciplinary powers?

3) Who actually does the hiring?

4) Who controls the employee’s work methods?

-when applied, it was the school board who was the employer, not the agency

Nichirin
-factors to be considered (p.278):

28. The party exercising direction and control over the employees

2.
The party bearing the burden of remuneration

29. The party imposing discipline

30. The party hiring the employees

31. The party with authority to dismiss the employees

32. The party who is perceived to be the employer by the employees

33. The existence of an intention to create the relationship of employer and employee

-Nichirin was responsible for remuneration, controlled how the work was to be done, controlled the temp agency, disciplined the employees

-Nichirin was the employer for labour relations purposes

Kennedy Lodge
-senior’s residence; had admin staff, support staff, nurses and nurses aides

-they were losing money and attributed it to paying the nurses aides too much money

-the lodge enters into an agreement with Drake Medox to supply nurses aides at a lower rate of pay

-the primary purpose in hiring Drake Medox was to avoid costs

-Medox hired the aides, provided orientation and training, wrote job descriptions, set their own supervisors, developed their own schedule, disciplined the aides, the aides wore Medox name tags and they were paid on Medox cheques

-the union argued that the real employer was Kennedy Lodge because management worked with the Medox supervisors, the nurses supervised the aides, the aides had to abide by the lodge’s policies and procedures and the lodge could get Medox to send in someone new if the lodge didn’t like a particular employee

-the collective agreement permitted contracting out

-s.6 violation?  Interference with representation by a union?

-this complaint was filed; they could have also filed a s.7

-successorship argument: Kennedy Lodge sold part of its business to Drake Medox (s.59)

-carrying on related business or activities

-common direction or control (ie - both providing supervision to the aides)

-if accepted under s.59, both have to abide by the collective agreement

-the Labour Relations Board found in favour of the union on all counts:

-unfair labour practice

-successorship

-Kennedy Lodge was the employer for labour relations purposes

-the employer didn’t approach the union before dealing with Drake Medox

-not a true contracting out because you can’t contract out the essence of what you do; only ancillary services can be contracted out, not essential or core services

Best Personnel Services
-goes through prioritization of factors

-employee perceptions and intention are the least persuasive factors

-hiring, control, direction, supervision, and termination are key (p.290)

-employees in this case were employees of Esso, not the temp agency

Metropolitan Life

-very similar to Kennedy Lodge
-commercial real estate company who acted as landlords to other tenants in a large office tower

-they employed cleaners for a long time; 10 full-time unionized and 48 part-time non-unionized

-to save costs, they hired Allen Maintenance to provide cleaning services

-the contract made up less than 5% of Allen’s business

-Allen interviews, supervises, determines the number of cleaners needed per job, determines work schedules and assignments and owns all of the tools required

-Allen Maintenance is not an employee of Metro Life

-cleaning was not the core of Metro Life’s business, but the union argues that the case is just like 
Kennedy Lodge
-the board decides against the union

-Metro Life should have gotten legal advice before doing this

-it is a common practice to engage outside contractors to perform cleaning services, the union should have expected this

-union never addressed the issued of contracting out when bargaining

-motive was not to beat the union; most of the cleaning was done by non-union staff anyway; the incidental effect of the switch was hurting the union, but this was not the purpose

-the union also tried to bring out a provision in the contract which stated that Allen Maintenance would discipline employees, but the actual practice was to keep a complaint log at each of the office buildings - this was not material.  The log book was there merely as a way of communicating with Allen

-not everyone employed by an employer is an employee for labour relations purposes

-the definition does not include a person who would make it unfair to the employee, the employer or the union to have them in the bargaining unit for 2 reasons:

34. They perform primarily management functions

35. They are employed in a confidential capacity (issue is conflict of interest)

-three elements to managerial exclusion:

36. Unfair (to employer, employee or union)

37. Management functions

38. Management functions primarily
-confidential exception is not used often; those employees are most in need of collective bargaining

-what kinds of management functions would give rise to a conflict of interest?  Anything were discretion might be used:

39. Hiring

40. Firing

41. Discipline

42. Input on terms and conditions of employment

43. Promotions

44. Selection (for job, training, layoff, etc.)

45. Scheduling and authorizing overtime

*the key factor is in how much time the manager actually spends on these functions

Burnaby
-first reported decision in CLRB reports

-question of whether or not someone is an employee is crucial to certification (accuracy of number of people in the bargaining unit)

-foremen, supervisors and managers - managers are at issue

-motive of employer in asking for the exclusion doesn’t matter

-authority to hire, fire, discipline or promote is central

-decisions made by low level managers can be reversed at higher levels of management

-this is not this issue - if it is consistently the final decision, then they have to be excluded

-managers, in this case, don’t perform the work of those they manage

-managers are ordered excluded

-parties, by consent, can change this decision if the work changes over time

-if they can’t agree to change in the scope of the unit, the issue can be referred to the board

-budge input, policy making - not key management functions in the labour relations sense

-working in personnel is not necessarily excluded

-confidential exclusion: must relate to labour relations

-ie - anything to do with negotiations, grievances, Labour Board hearings

-it is only confidential if the information couldn’t be obtained from another source

-must be a regular and integral part of the employee’s function, not occasional or accidental

-s. 2(2) - repealed

-said a person isn’t considered a manager just because they supervise the work of other employees

-it’s a factor, but not a critical factor

Highland Valley Copper
-don’t need actual conflict of interest, potential is enough

-discipline and discharge are the most important considerations

-test for discipline: effective determination, not primary role

Provincial Auditor
-four levels of auditors; IVs have the most managerial functions

-employer argued that IIIs and IVs should be excluded from the bargaining unit:

-made recommendations for discipline, hiring and firing

-supervised staff

-decided overtime

-did performance appraisals

-made recommendations for merit increases

-they were supervisors; s.2(2) says it doesn’t matter if they supervise, they can still be a part of the bargaining unit

-this section is now repealed, but it probably doesn’t make much of a difference

-three prong test is unique to Manitoba - higher standard - people are included unless there is a strong case for exclusion

-exclusion doesn’t mean that they can’t bargain at all - they can still have a separate unit and different representatives

-also considered how often the decisions of the managers are overturned by someone higher up

-seems to reduce the effective recommendation test to just a consideration of whether or not here is a conflict of interest

-nothing really turned on the performance appraisals after all, as they aren’t really that important in government

-all were included in the same bargaining unit

-their primary role was to do audits; incidentally, they also performed managerial functions

-a higher level of management function is needed for there to be an exclusion

U of M
-a member of CUEW was appointed to board of governors

-CUEW was a union for part-time U of M employees who were also full-time students

-the U of M argued that the appointee was management because he was a member of the board of governors

-the union disagreed

-what were his management functions?

-input on wages

-doesn’t hire, fire or decide overtime

-ratifies the collective agreement [confidential capacity?]

-the union argued that there were conflict of interest rules for the board that would have allowed the appointee to withdraw

-his primary function was not to manage

-there was also a case on point: Hamilton-Wentworth
-distinguished

-employee members were there to represent the interests of employees and they were so invited to do so by the employer

-the appointee was not invited to the board of governors in his capacity as employee; he was appointed by the province

-UMFA members on the board were not allowed to participate in the bargaining unit by agreement; they argued that the same should apply to CUEW members

-the U of M argued that the appointee was both an employer and an employee and that he could not be both at once

-in CMD, the individuals were allowed to be both at once because the employees, when acting as employers, were doing so for a different bargaining unit

-at the end of the case, the board comments that if the U of M hadn’t objected to the appointee’s membership in CUEW and concurrent membership on the boar, it would not have been prevented by the Labour Relations Act (you can agree not to have the provisions of the Act apply)

RHA
-summarizes the authorities for the established criteria at p.339

-also lists the more significant and the less significant criteria

-person in questions was the manager of plant services who reported directly to the RHA manager

-the board requires a 6 month period before they will assess whether or not a position is a management position

-in the short period he was there, the employee in question only hired 2 people and supervised one person

-this was not enough to meet the criteria just yet; if things were to change, another application to the board could be made

· Confidential Capacity

Transair
-must have great care in granting a confidential exclusion because those who are affected by such exclusions are the most vulnerable

-contract negotiations, disposition of grievances, participation in board hearings, etc. all affect confidentiality

-confidentiality must relate to information the union shouldn’t see

-to justify the exclusion, the information must be used on a regular basis by the employee

-the employer must organize their affairs so as to minimize exclusions

· Professional Employees

-defined in s.1

-different treatment in certification provisions - s.39(3)

-ie - faculty of a university

-may contain doctors who are practicing doctors and who are regulated by their professional associations under statute

-these types of employees can opt out of the bargaining unit

-to do so, they must be eligible to practice and be practicing

-public employees are governed by statute, as are school teachers

-family members of the owner are generally excluded from the bargaining unit in practice

-the exclusion exists because of a potential conflict of loyalties - family membership creates a stronger bond than membership in a union

Jack Forgan Meats
-not any family member will satisfy the exclusion - it depends on where the loyalties lie

-union’s position was withdrawn once they realized the extent of the employee’s allegiance to the family

Elizabeth Fry Society
-should the youth corps employees be included with the others?

-the employees in question were summer students whose wages were paid by a federal government grant under strict guidelines vis a vis hours of work, vacation, etc.

-their employment was to last for a maximum of 26 weeks and it could not displace a regular employee

-benefit to the employer: the employees were trained when the grant expired but they did not have to remain employed

-the Elizabeth Fry Society argued that the students were not their employees, but the employees of the Federal Government

-the board found them to be Elizabeth Fry’s employees, but they had a different community of interest from the other employees; they could have their own bargaining unit

-also contained an issue about part-time employees who worked less than 24 hours per week

-if the employees were part-time for more than 7 weeks before the application for certification was made, they belonged to a different unit

-now, this has changed; the distinction never existed in Manitoba

-casual employees - called in on an as needed basis

-have the right to refuse work (unlike part-time employees)

-rule 28 - defines who is an employee for the determination of a bargaining unit

-includes part-time employees

-excludes substitute workers and those hired two weeks before an application for certification and those hired for 12 weeks or less

-don’t have a vote, not included in the number of employees under consideration for certification, but they still form part of the bargaining unit

· How Certification Works
-a package of information is prepared by the union and sent to the board for an application for certification (includes signed union cards)

-sets out who the union wants to represent by description

-within 48 hours, the employer must submit a list of employees who fit the union’s description

-called the nominal roll, s.8

-if the employer does not think that the description makes sense, they are supposed to say so

-the union doesn’t know the nominal roll, the employer doesn’t know who has already signed union cards

-if X/Y = less than 65%, there is a certification vote

X = number of signed union cards

Y = Nominal roll

-s.44 - the effect of certification is that the union becomes the exclusive bargaining agent for all of the employees in the bargaining unit

-replaces any other union

-can bind employees to a collective agreement subject to ratification under s.69

-s.24 - it is an unfair labour practice to bargain for employees when another union is the certified bargaining agent

-if certification is obtained by fraud, it can be overturned - s.52

-if the union abandons their representative role, they can lose certification - s.53

-s.60 - once certified, the union can issue a notice to bargain

-s.87 - if bargaining is unsuccessful, a collective agreement can be imposed upon application

-s.90, 92 - a strike is not permitted on the first collective agreement unless the union is certified

-some collective agreements are valid and binding without certification

-negotiated voluntarily between the employer and the union

-the employer recognizes the union voluntarily (Maple Leaf, Westfair Foods)

-why?  Might as well recognize, it’s going to happen anyway!

-employer might be able to get better terms in the collective agreement in exchange for voluntary recognition (leverage)

-board can’t reject the bargaining unit selected because it is agreed on

-starts the relationship on the right foot

-once there is voluntary recognition and a ratified collective agreement, an uncertified union has the same status as a certified union

-an uncertified union cannot go on strike for the first collective agreement and cannot get an imposed first collective agreement

-what if there is one item in the collective agreement that the uncertified union and the employer can’t agree on?  What can the union do?

-walk away

-apply for certification

· What does it take to be a Union?
-defined in s.1

-organization of employees

-formed for the purpose of collective bargaining

-can have as little as one member

-a union is like a corporation

-legal entity apart from its members

-has officers

-has a constitution

-not dominated or unduly influenced by the employer (s.43)

-Rule 7 - sets out the requirements of being recognized by the board

-must file:

-statement of whether the union is international, national or provincial

-constitution and general laws

-in the case of a local branch, the name of the parent and a copy of the Charter

-if it is an association of employees, a copy of the minutes of the originating meeting must be included with the constitution and bylaws

Dilts
-professor Dilts argued that UMFA could not be a union because the minutes for the originating meeting were not included in the board’s file (originating meeting occurred 20 years prior)

-a person who had been at the originating meeting was called to testify and this was found to be acceptable

-the package to the board must also contain the names of the officers and the offices they hold

-cases in this area come up rarely and usually involve employee associations

Bullmoose Operating
-the association applied for certification before they voted for officers

-the application was denied - there were not enough mechanical elements present to constitute a union

Springhill Farms
-first employees were construction workers - formed an employee’s association

-did not have status as a union

-collected dues, handled grievances

-when the plant opened, meat cutters were hired

-UFCW then tried to become the plant’s employees representative

-the employee’s association wanted to be the alternative to the UFCW

-had officers, membership and dues

-needed constitution and bylaws

-a meeting was held and the membership approved the bylaws and constitution

-they then applied for certification

-the application was rejected:

-applying for membership has to be done individually, not by signing a list

-the list the union presented to the board was not in proper form

-p.373 - steps to be followed to attain certification:

5) Constitution drafted, setting out the purpose of the organization (including the regulation of labour relations) and the procedure for electing officers and calling meetings

6) Constitution placed before a meeting of the employees for approval

7) Employees attending the meeting are then admitted to membership

8) Constitution adopted or ratified by the vote of the members

9) Officers are elected pursuant to the constitution

-the steps were not all followed until after UFCW had applied for certification

-the UFCW had enough support for certification and the employee’s association was too late

-employer dominated union: manager must be acting on behalf of the employer to taint the union status

-the union’s constitution spells out who can be a union member

-S.C.C. case - the employer argued that certain union members weren’t allowed to be a part of the union because the constitution didn’t allow it

-in the end, the court required the union to change its constitution if it wanted the arguable members to become actual members

-s.45(3) - if there is an established practice of admitting certain members, the board will deem their membership to be acceptable

St. Catherine’s Hydro
-began to establish a practice and the employer lodged a complaint

-a union cannot establish a practice at the time when the practice is being challenged

-for an established practice to exists, there must be a history of accepting ineligible members 

-it is always open to the union to change the constitution

Legal Aid
-involved a situation where articling students working under the Legal Aid Lawyer’s Association wanted to unionize under CUPE in order to be able to bargain collectively

-issues:

1.
Are they employees?

-yes

-it was argued that their primary role was as students because the goal of the whole program was to be accepted for admission to the bar

-just because they have more than one focus, it doesn’t mean that they were employees; they were akin to part-time workers

-several cases have dealt with similar issues, resulting in conflicting outcomes

-Parkdale - another legal aid case - the law students there were certified

-“employee” should be given a liberal interpretation

2.
Is the unit appropriate?

-community of interest - difference between full-time lawyers and articling students

-employer argued the unit wasn’t appropriate - ie - that it wasn’t appropriate for them to unionize at all

-the union argues “appropriate” doesn’t refer to whether or not collective bargaining should happen, but whether or not the proposed unit makes any sense in terms of community of interest

-s.31(d) - no certification because of special circumstances as mentioned in this section

-several reasons are listed for why certification wasn’t allowed

-strikes would interfere with the articling requirements

-yearly turn over in membership

-overriding goal of articles - to complete the bar admissions course

-what would happen if this application was heard today?

-we no longer have s.31

-if there is enough support, there can be automatic certification under s.40

-now, it doesn’t even have to occur within one workplace - a group of employees can apply for certification on a province-wide basis (ie - for all articling students, not just legal aid students)

Timelines
-when can you apply for certification?

-must be an employee

-need adequate support

-if there is no union in place by certification or agreement, you can apply at any time

-where another union is in place, there is a limited opportunity for another representative to move in

-why? Because of competing interests of democracy and stability

-s.34 and s.35 deal with these issues

-taking over another union’s bargaining unit = raiding

-this is extremely rare

-frowned upon by the Canadian Labour Congress (CLC)

-timing for making a competing application is exactly the same as the timing for decertification

-s.35(1) - Prior Certification Bar

-if a union has been certified, no other union can apply for certification for one year (grace period on the first collective agreement)

-if the employees or employer apply for judicial review of certification, the 12 months starts after a decision is rendered [fair chance to bargain is taken away while everyone argues over certification]

-s.35(2) - Collective Agreement Bar

-closed period is for the first 6 months of the collective agreement

-also closed for the last 3 months of the agreement

-if the collective agreement is for a term of 18 months or less, the only open time is the 3 months before the last 3 months of the agreement

-if the collective agreement is for a term longer than 18 months, the 3 months before each anniversary date is open, except in the last year of the agreement where it is the 3 months before the last 3 months

-disregard (e) - too complicated

Sawatsky
-dealt with the collective agreement bar

-union had one collective agreement in Brandon and one in Winnipeg

-union wanted a province-wide application

-the employers argued that the union couldn’t do so because a bar was in place in Winnipeg at the time they wanted to submit their application

-the unit was defined differently in both collective agreements and in the province-wide agreement

-this is what got the union around the s.35(2) issue

-shows how one can get around s.35(2) by simply redefining the unit in the subsequent application

-key words - “for the unit” - if the unit is different, then s.35(2) can be surpassed

-generally, there is nine months of peace and three months of open game

Prior Application Bar

-union applies and fails

-rules 8(14) and 8(16) govern

-by R.8(14) - the union cannot reapply for 6 months

-the board can give special leave for a shorter time period where the application was denied for a technicality under R.8(15)

-by R.8(16) - the union may also appear on a ballot within the 6 months

Northern Taxi
-the board in this case dismissed the applications for certification but allowed the union to reapply within the 6 month bar

-at this time, the legislation did not give this discretion

-on judicial review, the court found that the board had no jurisdiction to dispense with the time limits

Sara Lee
-board decided not to bar the union from applying again where there was a faulty application

-key issue - whether the wishes of the employees had been tested

-if there hasn’t been a vote, it makes no sense to impose a bar

Winnipeg Clinic
-union applied for certification

-during the proceedings, on of the union canvassers did so inappropriately (unfair labour practice)

-the union assumed their application would be dismissed and sought leave to withdraw their application

-the employer didn’t object and the union applied for certification again the next day

-the employer argued that there was a 6 month bar

-the board and the court both found that there was no bar because the application was withdrawn, not denied and the wishes of the employees had not been tested

Sheraton
-3 applications had taken place, each with technical problems

-the board allowed the application for certification - the wishes of the employees had not been tested and therefore the application was not barred

Pacific Forest
-test: is there prejudice to the employer if the bar is lifted?

-high standard - will take a lot for the employer to show that there has been prejudice

-s.35(3) - Collective Bargaining Bar

-no application for 3 months after the expiry of the agreement unless it is a voluntarily recognized union or unless the previous bargaining agent gives consent

-s.35(4) - Special Collective Agreement Bar

-imposed first collective agreement under s.87 (1 year)

-during the entire year, no competing application for certification is allowed

-why?  The union needs extra security because they were vulnerable in the first place

-s.35(5) and 35(6) - Strike Bar

-in the first 6 months of the strike, no other union can apply for certification

-s.37 - even though the application isn’t timely, the board can, if there would be substantial and irremedial harm, allow the application

-section has never been applied

Quiz on Timing
-can’t apply on January 6, 2003 - UFCW already applied

-May 3, 2003 - Prior Certification Bar, s.35(1) - no applications for 1 year after certification

-May 4, 2004 - s.35(4) - imposed agreement - union safe until April 24, 2005

-April 24, 2005 - bargaining has already begun - s.35(3) - 90 days after expiry of collective agreement [runs from the termination of the agreement]

-July 23, 2005 - strike - s.35(5) - no application within the first 6 months of the strike

-January 20/06 - new contract on January 16, 2006 [18 month agreement] - 3 months before last 3 months

-January 16, 2007 - 3 month window

-July 17, 2007 - s.35(3 ) - bargaining bar - 90 days

-October 15, 2007 - s.35(5) - strike bar - settled before 6 months is up - 2 year agreement

-3 months before anniversary - January 15, 2009 to April, 2009 - 3 month window

-third opportunity - October 14, 2009 - three month window

-employees could have always voted against the UFCW by not ratifying the collective agreement or not giving a strike vote

What has to be in the application for certification?
-union must define the constituency that they wish to represent (s.1 defines unit)

-can be everyone, but doesn’t have to be

-must be an appropriate bargaining unit

-employer unit = all employees of an employer

-s.39 - gives the board exclusive jurisdiction to determine an appropriate bargaining unit

-the board looks first at the proposed unit

-the board can alter, add, exclude persons from the unit

-professional employees - not included unless it is what they want

-s.47 - employer has status to give information to the board on the appropriateness of the bargaining unit

-R.8(12) - employer can object to the unit and file a separate nominal role

-legitimate thing for the employer to do in challenging the application for certification

-community of interest is the overriding factor

-disruption - ie - in setting apart a group from the others (especially if the other group forms a separate unit with separate representation)

-must also look at the potential for disruption in the workplace - industrial stability - suggests a need for a larger bargaining unit

-if the units are too small, there would be too much bargaining and strikes could result in the workplace being shut down for other units

-employers also argue for larger units in order to dilute support, as well

-you will often see unions and employers flip-flopping on their positions in determining an appropriate unit (numbers game)

ICBC
-four unions were applying for bargaining units

-no one applied for the employer unit

-employer welcomes unionization but favoured an all-employee unit

-the board believes that the employer wanted unionization and also sees that unionization is inevitable

-p.449 - counsel for CUPE tries to argue that the overriding issue is the wishes of the employees

-this is not correct - the issue is what kind of unit makes sense

-s.47(2) - states the status of the employees on certification

-they have none on the issue of appropriateness

-this is something for the board to decide with input from the union and the employer

-issue: what makes sense, not facilitation of collective bargaining

-factors:

-administrative efficiency and convenience

-if managerial authority is centralized, one unit makes sense

-lateral mobility

-are people moving around?  If so, there is reason for one unit

-temporary moves are the most significant

-common framework of employment conditions

-everyone gets the same deal - makes sense to have one unit

-industrial stability

-larger unit = fewer strikes

-here, strikes are a big deal - this insurer is the only game in town

-community of interest

-board notes that the 9 divisions don’t match the proposed bargaining units; the union descriptions deal with different geographical areas

-the geographic factor is neutral especially because it doesn’t match employer’s lines

-nothing less than the employer unit was acceptable

* remember - this is a statutory public monopoly (way to distinguish)

USARCO
-two work sites

-defines community of interest

-union only wants to represent one work site

-para 12 - general factors to consider (pre-ICBC)

-para 12 - factors in community of interest:

a.
nature of work performed

b.
conditions of employment

c.
skills

d.
administration

e.
geographic circumstances

f.
functional coherence and interdependence
Arbitration - Key Issues
46. Progressive Discipline

-record

-doctrine of the culminating incident

47. K.V.P. v. Negotiated discipline (s.121(3))

-policy - enforcibility of rules

-6 requirements

48. Mitigating/Aggravating factors

49. Without Prejudice

-relates back to progressive discipline

-MB case - F. Steele - UFCW & Westfair...

50. Demotion

-is it appropriate discipline?  In what circumstances?

-is there a limit on how long it can be in effect?

51. Union representation

-nothing in the collective agreement said that a union representative had to be present when the discipline took place

-is this required?

52. s.79 & 80, Labour Relations Act
-s.79 - just cause for termination

-s.80 - deemed fairness provision

53. Discrimination

-how could Johnson be fired and Klassen only be demoted when both did essentially the same thing?

-some cases say that if two employees are involved in the same misconduct, their discipline must be the same or at least proportional

54. Onus/Standard of Proof

* 1 or 2 cases are ideal

-issues in setting the bargaining unit:

-size - too small = fragmentation of the workplace (ICBC)

-community of interest (USARCO)

Kidd Creek
-two sites, 25 miles apart; one is a mine, one is a metallurgical site (for refinement)

-the sites are interdependent

-quotes USARCO
-employer wants to add the mine into the application

-probably to dilute support

-sites are interdependent

-would otherwise cause fragmentation

-would it cause serious labour relations problems if the units failed to be certified together?

-Hospital for Sick Children test

-there were differences in administration, skills, operating structures, there weren’t any transfers, etc.

-the employer argued that “whipsawing” would occur

-ie - if the metallurgical site got 3%, the mining site would argue for 5% because they’re underground

-the board states that this cannot drive their decision (para 60)

-similar to USARCO, but there were factual differences

-the unit that the union proposed was accepted

-several cases have accepted single location units

K-Mart
-4 K-Marts located in the greater Toronto area; 3 more in suburban areas, all within the employer’s geographical division

-union applies for the certification of one store

-the employer argues against this, saying that the three other stores in the Toronto area should also be included in the bargaining unit [in line with the board’s usual practice of unionizing all stores in a municipality]

-the board says that if the retail operation is in a highly unionized area (ie - grocery stores), there is no problem with certifying an entire municipality

-department stores are generally not organized; it would be very difficult to organize all 4 stores at once

-the employer proposed unit doesn’t even fit within the employer’s geographical organization, which would include 7 stores

-the board considers the USARCO test

-hiring is done on a store by store basis

-there is almost no interchange of employees

-all fall within the same geographical area, but the stores are quite far apart

-the board discusses the numbers game played by the employer and the union (p.470-471)

-p.445 - board considers the industry

-if it was the industry’s practice to organize based on geographical areas, this can be an appropriate union but it isn’t the only option

-factors for an appropriate single location unit (p.474):

55. The company operated from a number of retail locations within the municipality

56. Local management had control over day to day employment relations

57. There was little or no interchange of employees between locations

58. The union had organized on a one location basis

59. A broader based structure might significantly impede employee access to collective bargaining

-in B.C. - the board will certify one location; if a second location wants to unionize, they will add to the first unit rather than have a separate union and collective agreement

-the size of the bargaining unit in question is also a factor

-127 employees was enough to make collective bargaining viable

CIBC
-factors considered by the board:

-central management

-common working conditions

-nature of the work

-conditions of employment

-lateral mobility

-a single location was found to be acceptable

-now, there is no unionization because of lack of clout at the bargaining table

-the problem is that the union got exactly what it asked for...

University of Manitoba
-UMFA - bargaining agent

-21 schools and faculties

-application was for part-time appointees in Arts (not all 21 schools and faculties)

-the employer argues that all 21 schools and faculties have to be in the unit

-the university prevails

-factors - why can’t UMFA get what the union got in K-Mart?

-community of interest: Arts employees share a community of interest with part-time faculty in other schools and faculties

-test: wages, h ours, teaching skills

-is facilitating collective bargaining the aim?

-the union acknowledged that all 21 schools and faculties was a reasonable unit; However, they only had enough support in Arts

-this is not the way to proceed as it would cause too much fragmentation in the workplace

-the board has to be careful not to grant applications for the smallest viable bargaining unit

-UMFA’s application failed and the board said that an application for the entire part-time faculty of the university could be brought at any time (s.8 discretion)

Moonlight Building Maintenance
-union wants a single location unit and fails

-the union had previously and successfully argued for a single, province-wide unit for another employer and in this application, they were changing their tune

-several transfers of employees took place within the employer on a daily basis (different from K-Mart)

Motor Coach Industries
-Ontario case

-involved an application for a unit including plant employees and office employees

-the employer argued for separate units

-the board revisits the policy from of having separate units for plant and office employees

-more similarity in tasks

-working conditions are similar

-opportunity to create pay equity considered (office employees were generally lower-paid females)

-the board overturned previous decisions and said that the units should be split

Collingwood
-the norm in Ontario was for separate units for full- and part-time employees

-the union argued for a single unit for all employees

-the employer argued for separate units

-the board overturned the full- and part-time distinction and included both categories in one unit

-in Manitoba, one unit for all employees has generally always been the case

Sterling Newspaper Group
-GCIU only wanted to represent press employees

-the board sets out a (test) series of reasons outlining when under-inclusive bargaining units are not appropriate:

60. There is no discrete skill or other boundary surrounding the unit that easily separates it from other employees

61. There is intermingling between the proposed unit and other employees

62. There is a lack of bargaining strength in the proposed unit

63. There is a realistic ability on the part of the union to organize a more inclusive unit

64. There exists a more inclusive choice of bargaining units

· Adding to a Bargaining Unit

Olivetti
-union applies to add two more members to a 25 member unit (employees worked in a different location, doing similar jobs)

-the board doesn’t allow it

-test: need support of the original unit and the majority of the new proposed members

-if it wasn’t this way, then a unit could build itself without ever having majority support

-need a majority in both the additional group and the original group

· Ascertaining Support

-s.40: 65% +, certified

          45 - 65%, vote

          less than 45%, application dismissed

-s.45 - supporters must have joined the union within 6 months before the application or have been  members for 6 months before the application was submitted

-(3.1) - union must disclose how dues will be charged

-(3.2) - this is proved by a statement by the union

-(4) - if there was fraud or non-disclosure, the board can dismiss the application or order a vote and will not consider that membership application

-(5) - board can access company records to satisfy themselves that the applications are in order

-(6) - board cannot disclose who is a member in the union (done to protect employees from adverse treatment by the employer

Payfair Stores (1965)

-employer was insisting that it had the right to cross-examine witnesses on whether or not they were members in the union

-Dixon J explains why secrecy is necessary

-goes against the purpose of promoting equitable relations between employers and employees

Transair
-Supreme Court of Canada decision

-you cannot cross-examine on how many people have signed in support of the union

-rule 8 - procedure for the union to follow when applying for certification

-defines unit, prepares forms, etc.

-rules 26-29 - procedures for determining employee support

-R.26 sets out how votes are conducted

-R.27-29 set out whose votes count

-there is also secrecy around the employer’s nominal roll, which contains the names, addresses and classifications of the employees

-the union does not have access to this list

-the union gets a list of classifications and the number of employees in each one; when they get this list, they may realize that there isn’t quite as much support as they thought

-if the union thinks there is a discrepancy, they may request to have the nominal role disclosed; this is in the board’s discretion under rule 8(10)

-why is there secrecy around the nominal roll?

-the union can apply pressure on the non-supporter employees

-to protect employee privacy

-the union could use the information to further a later application if the first one fails (abuse of process)

· At what point do you ascertain support?

-what is the relevant date?  The date of the application

-in the American system, the date of the application determines if there will be a vote.  Six weeks later, a vote is held and this becomes the important date

-in Manitoba, until 1997, the relevant date was within 7 days of the application

-still relevant if support is within the 45-65% range

-7 days was used to prevent influence from unfair labour practices

-s.40(1)(a) - statute says “at the time when the application was filed”

Paul Weiler Article
-analyzes the Canadian and US system

-U.S. system:

-6 week campaign

-vote held; majority determines the outcome

-less than 50% of all applications end in certification

-there is usually a massive counter-campaign by the employer

-Canadian system

-no 6 week campaign

-board licenses the union to represent the employees

-U.S. unions only get their power if there is proper support

-Weiler argues that the union doesn’t have governmental authority over the employees

-contracts must be ratified by the employees

-the union may not even get an agreement

-also compares the card system to an instant vote system

-vote has symbolic value that a card check could never have

-union knows how much support it has by cards

-employer and employees don’t know the level of support because they are never told who signed cards or how many there are

-when there is a vote, the employer can have no doubt about the employee support for the union

-also compares the US system to political systems

-but it isn’t really like being Republicans and Democrats

-the employer is an interested outside observer; the contest is between the employees and the union

-in Manitoba, s.47 says that the employer has no status in the determination of the wishes of the employees in the bargaining unit

Mrs. K’s
-at the date of the application, there was 14 employees, 8 of which had signed cards

-at the date of the hearing, there were 6 employees and none had signed any cards

-there was no unfair labour practice alleged

-the union says the issue is the level of support at the date of the application

-the employer says that other relevant factors must be taken into account

-the board decided based on the legislation at the time; majority support at the date of the application was present, therefore automatic certification was ordered

-the court of appeal found that the board was required to taken into account any relevant matter at the time and they should have considered the level of support at the hearing

-before the appeal went to the S.C.C., the legislation had changed

-55% support means that a vote for certification is ordered; no other factors are taken into account

-as of 1985, 57% support - union is certified not withstanding the lack of support

-1990 - 40 - 65% - vote is ordered

-who is entitled to vote?  Those employed at the date of application, as well as those still employed at the date of the vote

-today, we have a quick vote system and the union would probably prevail

-the employees could only have for an unfair labour practice if there was impropriety in the lay off

-if the employees were the most junior, there would be no problem

Simpson’s
-continuing interest is the test

-if the employees are laid off, they may have recall rights under a negotiated collective agreement and they would therefore be eligible to vote

· Resignations from the Union

-s.45(2) - you are counted if you joined within the last 6 months or were a member of the union within that time and prior to the application, you haven’t terminated your membership by taking reasonable and unequivocal steps to do so

-what would be reasonable?

-put it in writing, deliver it to the union steward

-who needs to know about membership?  The board.  A copy of your letter could be delivered to the board personally.

Kodiak
-occurs just after the legislation was introduced

-the card in question in this case is critical - if counted, there is a vote; if it is not counted, there is no vote and the application would be dismissed

-the employee asked to have the card returned and he was adamant about not having his card included

-was this a proper resignation?

-the board noted that the employee did not want to sign a new card and that it was reasonable for him to think that his card wouldn’t be used

-the onus of proof is on the employee

-the standard of proof: more than a verbal request is required

-there was no written withdrawal, but on the facts, the resignation was effective

-the employee refused to sign another card

-he phoned the organizer to tell him his thoughts

-he made it clear on several occasions that he did not want to be a member

-the board wasn’t happy that the card that the employee submitted was altered after he signed it

-voluntary change of mind, not brought on by the employer

-combination of factors prompted the board to accept a verbal withdrawal when something more would usually be necessary

-s.45(2) - if the union practice is not to look at their own eligibility requirement, the board won’t consider them either

-s.45(3.1) - the employee must be informed of fees and dues

-s.45(4) - cards obtained by improper means are a basis for dismissing an application and those cards are not considered to be in support of the application

-s.47(2) - the employee can file an objection to the application on grounds of intimidation, fraud or threats (only status that the employee has)

Canada-Eng
-an employee, Wong, argued that his card didn’t count because he did not pay is $1 fee to join the union (it was paid on his behalf)

-in Ontario, to join a union, you have to pay $1

-in Manitoba, no payment is required

-p.544, para 12 - the board must rely on hearsay evidence to assess support for the union

-the board must consider any substantial evidence of improper conduct

-where improper conduct is established, the board must assess its impact on the reasonable employee with regard to the circumstances, including the workplace

-the employee didn’t pay for the membership

-his card was disregarded, along with any other cards obtained by the same canvasser (likely that other improprieties occurred)

-put the union in the voting range

-if Savard was the full-time organizer the application would have been dismissed as a whole because of the likelihood of misconduct

-intimidation - wouldn’t have deterred a reasonable employee of ordinary conviction

-distinguishes salesmanship from improper conduct

-representation vote ordered

EBN Grain Co
-several complaints about the union’s conduct during the campaign

-employees were told to give the cards to the union representative to use as leverage to get what they wanted from the employer

-promised to consult with the employees before using the cards in an application for certification

-an application was filed without approval by the employees

-one of the complaints was that the employees were told that if they signed up immediately, it wouldn’t cost anything, but it would cost money later

-failing to consult before the application was grounds for finding that the cards were not indicative of the employees wishes

-a vote was ordered because integrity and precision was lacking in the card collection process

-it was not improper to tell the employees that initiation fees would be levied on new employees

-this was a fair bargaining tactic

-it becomes a problem if the union claimed they already had enough support and signing before certification would not cost anything and in fact, the union didn’t have enough support (fraud)

· Build-up Principle

-inappropriate to test employee wishes when the number of employees is not representative of the full employee compliment

-ie - Springhill - initial certification drive occurred when there were only tradespeople on site (no meat cutters, etc)

-build-up principle - cannot certify for a whole compliment of employees at this time because they don’t represent all of the employees; you would have to wait until the representative group is there

Simpson’s Ltd.
-reverse of build-up principle

-118 employees; 22 had gotten lay-off notices

-the employer says that those 22 shouldn’t count

-certain criteria to look for:

-is the increase or decrease 50% or more?

-is the remaining group a substantial and representative core of the entire group?  (Do they do the same thing?)

-is the build up/down to occur within a reasonable period of time (usually 6 months)?

-any factor can cause the board to use or not use the principle

-there was a representative group in this case

-not an increase or decrease of 50% or more

-laid off employees had a continuing interest (ie - recall rights were a possibility)

-criteria would all be met in Springhill
-if the build-up principle applies in Manitoba, the application ought to have been deferred

Paddlewheel
-UFCW applies for certification on October 14, 1988 [not a large compliment of employees, 14 total]

-the employer argued that the 14 employees couldn’t speak on behalf of the 65 employees normally employed

-the employer argued that the build-up principle should apply and the vote should be deferred until the seasonal employees are rehired

-factors:

-there was an immanent change of more than 50%

-the employees at the time of the application were not a representative group

-there was to be a change in employment within a reasonable period of time

-if the principle was applied, a deferral would have been ordered

-Metrico - considered - said the build-up principle is not used in Manitoba, but it was applied in this case

-here, the board said that they had no discretion and they couldn’t apply a build-up principle

-s.40(1) - if there is more than 65% support, the board will certify

-s.48 - the board may order that a vote be taken for the purpose of satisfying itself as to the wishes of the employees

-couldn’t they say that they weren’t satisfied and defer the vote?

-the board thought they were compelled to certify and they did so

-voting procedures are set out in s.48 of the Act

-s.48(4) - reinforces the ability to use the build-up principle by delaying the vote

-s.48(1.1) - no electioneering is allowed on election day

-rule 26 - sets out how votes are conducted

-in Ontario, the board cannot overturn the results of the vote (post-Walmart)

-in Manitoba, there is no such provision

City Park
-electioneering case

-certification was upheld in this case

-electioneering occurred outside on the date of the vote

-note s.48(1.1) in Manitoba

· What happens if the appropriateness of the bargaining unit is challenged?

-ie- a proposal to make the unit larger without gauging support in the larger unit; if a vote is ordered and support is granted, is this ok?

* essentially a vote without support

City of Toronto
-deals with this situation

-board said that it was democracy

-if the union can get the board to order a vote on the larger unit and the union gets the support that it needs, certification will prevail, in spite of the technicality of not having enough support in the larger unit to order a vote

-s.44 - effect of certification

-union replaces previous bargaining unit

-has exclusive authority to bargain on behalf of the employee; the employee has no right to renegotiate an employment agreement on their own behalf or to sue their employer (Webber case); the employee must go through the grievance process

Winnipeg v. Manitoba Police Commission
-Manitoba Court of Appeal

-involved a police officer who was paid to attend law school

-the police association argued that if the opportunity was offered to one employee, it had to be offered under the collective agreement

-the exclusive bargaining agency was confirmed

-the agreement between the employer and the employee was precluded by the collective agreement

· Decertification

-done by vote

-in Ontario, every workplace has to have instructions on decertification in the workplace

-in Manitoba, decertification is deal with in ss. 49-54 of the Act

-the board must be satisfied that the majority of employees want decertification to order a vote

-done by petition

-50% of employees in the bargaining unit must sign

-signatures must be obtained voluntarily and must be filed with the board

-there is a vote unless the bargaining agent concedes on decertification

-s.50(3) - no opposition by union - certification is canceled

-if a vote is held, the same rules are used as are applied in an application for certification

-fraud - s.52 - if certification is obtained by fraud and evidence wasn’t or couldn’t be presented before the certification vote/proceeding, the board can cancel certification

-s.53 - cancellation for abandonment - union fails to bargain

-s.54 - effect of cancellation - terms and conditions of employment the next day is the status quo until a new agreement is made

-s.49(2) - same timing rules for certification apply for cancellation in terms of the open period

-s.49(3) - if there is a possibility of substantial or irremediable damage, the board can hold a decertification vote at any time

Bill Bailey
-case where the employer supported decertification

-bargaining unit was one person

-employer helped with legal fees and undue influence was claimed

-the application was dismissed because the employer cannot have any say in the application

Royce Dupont Poultry
-union was certified on a discretionary basis

-at the first opportunity - the employees applied for decertification

-the board says that the employee’s wishes still couldn’t be ascertained and the application was rejected

-ex: employees on strike; scabs are hired and there is an application for decertification; Who would be on the voter’s list?

· Collective Bargaining
-duty to bargain in good faith and make every reasonable effort to conclude a collective agreement

-s.60 - union certified

-s.62 - union can issue notice to bargain (by letter to employer)

-the employer is obliged to meet with the union as soon as possible, or within 10 days (or as agreed with the union)

-employer and union must bargain collectively

-bargaining must be done in good faith (subjective)

-every reasonable effort must be made to conclude a collective agreement (objective)

-if these efforts do not lead to a collective agreement, the union can:

-ask for an imposed agreement under s.87

-either can apply for conciliation (request to minister, necessary before s.87 can operate)

-can strike

-in Ontario, you have to go to conciliation, it has to fail and a no board report has to be issued; after that, there is a 72 hour waiting period before a strike can take place

-in Manitoba, after the freeze period in s.10, no conciliation is required, but there has to be a strike vote

-the duty to bargain in good faith doesn’t mean a duty to make concessions

-the Carter article considers content of bargaining against conduct of bargaining

-the prevailing view is that bargaining is about conduct 

-Palmer gives three reasons why the duty to bargain in good faith hasn’t developed:

-would cause rigid legal criteria

-the overriding policy is for free collective bargaining

-how do you deal with the remedy?  Used to have fines imposed, but that was more punitive than remedial

-Woods Task Force

-made recommendations about how labour relations should look

-argued against development of ‘bargaining in good faith’ because volunteerism is preferred to any form of impose agreement

-not interfering will cause the parties to disclose their true position and settle the matter

-risk promotes agreement

-arbitration is rejected because it doesn’t reflect what the parties truly want

-problem with Bill 44:

-reduces risk

-60 days into the strike or lockout either side can request forced arbitration

-the initial proposal was to only give this right to the union

-taking away the risk keeps the parties from revealing their true positions

-might also force the parties to inflate their offers so as to lose less in an arbitration context

-s.62 - ‘in good faith’

‘Every reasonable effort to conclude a collective agreement’

-article - duty to bargain in good faith developed in Ontario

-not in BC - in their Act, there is an imposed first contract provision (done to protect the union at their most vulnerable time)

-in Ontario, they didn’t have this in the 70s and this is why they developed the concept of bargaining in good faith

-issues:

-conduct

-failing to show up, refusing to bargain, not explaining your position, not listening to the other side’s explanation

-content

-examining the terms put forth by the parties - ie - is 4% reasonable?

-this is not the role of the labour relations board, even when the proposals are obviously unacceptable

-gradually, the Ontario board started to examine the content of bargaining because of the lack of an imposed collective agreement section

*clever employers can go through the motions without violating conduct principles in order to keep the union out completely

-bargaining demands cannot be illegal

-if the proposals are illegal, of course the board will have to look at the content to make a determination as to whether or not they are illegal

-illegal demands = bargaining in bad faith

-p.627 - examples of conduct that interferes with bargaining in good faith:

-refusal to meet

-attempts to circumvent the bargaining agent

-a refusal to discuss a particular issue

-a refusal to supply information

-refusal to execute a collective agreement upon the completion of negotiations

-American analysis - not adopted in Canada

-mandatory/voluntary distinction

-mandatory proposal - things you need to make an agreement - ie - rates of pay, hours of work

-voluntary proposals - any extras - ie - dental plans, access to union reps

-what about seniority provisions - seems to be a gray area

-here, characterization becomes an issue

-duty to bargain in good faith relating to mandatory items - failure or refusal to discuss (conduct)

-voluntary items - strike or lockout (impasse) - failure to bargain in good faith

-in Canada, we have a variation of this system - ie - can propose changes in the scope of the bargaining unit, but you cannot take them to impasse - this is bargaining in bad faith

-the labour board had primary jurisdiction over this area and either side can take the issue to the board

-any proposals contrary to the scheme and intent of the Act falls here

-no reprisal clauses - can’t punish those who have done something against the union (like being scabs)

A.N. Shaw Restorations (ON)

-called a no reprisal clause illegal

-it is an unfair labour practice because it involves the employer interfering with the union

-these clauses were not uncommon

-the board held that this wasn’t an unfair labour practice

Morris Rod Weeder (SK)

-same situation was found to be a violation of the duty to bargain in good faith

* both cases show the board examining the content of the proposals

Fotomat
-insisted upon employee ratification

-holding up a contract because of an impasse on this issue was found to be an unfair labour practice (interference with union affairs)

Radio Shack
-difficult certification, followed by difficult negotiations - employer made it abundantly clear that they did not want a union

-the code of discipline that would take away the union’s right to grieve and a union security provision were at issue

-union security - in Ontario - an employee could opt out of paying dues under the statute; the employer was offering the statutory minimum

-the board says that in another case, the statutory minimum would have been enough, but here, the employer was using it to undermine the union

-declaring that complying with the statutory minium was illegal (content of bargaining examined)

Canada Cement LaFarge
-union failed to bargain in good faith

-statutory last offer vote - union refused to sign the agreement after the employees accepted the offer

-the union had to sign, according to the statute

-the article shows a move from strict conduct analysis to an analysis of the content

-s.60,62 - negotiation of first collective agreements

-s.61, 63 - subsequent agreements

-s.60 - notice

-s.62 - mandates meetings between the parties without delay, within 10 days or as agreed

-bargaining collectively through an authorized rep

-in good faith, reasonable effort to conclude a collective agreement

-s.26 - if refused - unfair labour practice (since 1985)

-remedies in s.31(4)

-when the agreement expires, s.61 and 63 govern

-90-30 days before the expiry - notice to bargain (s.61)

-s.10(4) - freezes terms of the collective agreement for one year after the expiry unless the agreement says otherwise

-once the collective agreement has expired, the union is without recourse and it can no longer force the employer to the bargaining table

-s.65 - if bargaining is underway and notice was improper, but the parties have attended a meeting together, they have essentially attorned to the process even though notice was improper and they can’t rely on the defect

-s.66 - once per year, after certification, the union can request a list of employee in the unit, including such information as wages, hours worked, benefits received, costs of benefits, etc.

-the employer must reply within 21 days

-if the employer fails to provide information, it is an unfair labour practice under s.27

-s.67 - conciliation

-either party can request that the minister appoint a conciliation officer (civil servant)

-if a party refuses to attend a meeting called by the conciliator, it is an unfair labour practice under s.28

-there is no obligation to compromise, but you have to attend the meetings

-this section is a prerequisite to the use of s.87 in Manitoba

-s.69 - 71 - ratification process

-everyone in the unit is allowed to vote (even non-union members) and everyone gets a reasonable opportunity to vote and reasonable notice of the vote

-the employees can complain about improprieties in the process

-if a tentative agreement is rejected, there is no agreement and there is usually a strike

-s.72 - vote in favor of the agreement results in a final and binding agreement

-s.72.1 - request to the minister to order a final offer vote

-the vote is administered by the labour relations board by secret ballot

-the agreement must be for one year

-s.76 and on - deemed clauses

-Rand formula, grievance and arbitration, deemed fairness, consultation, etc.

-s.82 - allows the parties to agree on a clause to settle future disputes by arbitration and not by strike or lockout

-can’t be renewed, except by the agreement of the parties (ie - cannot be imposed by an arbitrator)

-s.87 - imposed first contract

-freeze has to have expired; conciliation must be exhausted

-application can occur if there has been a strike, but it ends the strike or any scheduled strike

-purpose to bargaining in good faith:

65. Reinforce duty to recognize union

66. Promote collective, as opposed to individual, bargaining

67. Secure industrial peace (rationale: if parties discuss, inform each other, this will promote settlement)

-subjective and objective branches of the duty

-good faith = subjective

-every reasonable effort = objective

CIL
-negotiations under anti-inflation guidelines (strictly limited)

-the union claims that the employer was bargaining in bad faith because they wouldn’t discuss a proposal over an above the statutory guidelines

-the board states that the duty is about conduct, not content

-the refusal to discuss was a breach of the duty to bargain in good faith even if what is to be discussed exceeds that which the statute will allow

-the Guidelines were allowed to exceeded statutory limitations on application

-remedy - declaration to return to the bargaining table to do it right

Noranda
-decision demonstrates the hands-off approach the B.C. board takes 

-issue: direct communications with the employees during a strike, via letters about the bargaining dispute

-union’s complaint - not bargaining collectively, but individually

-addresses the question of subjective good faith v. objective reasonable efforts

-the employer did listen to the union’s proposal and explained their proposal

-the board can’t require a party to make a compromise under the statute

-this would cause outlandish first offers

-there is a duty to disclose

-there is no problem with communications with the employees

-the employer’s refusal to provide the information about the benefits package was a breach

-they were ordered to provide the information; no other remedy was ordered

DeVilbiss
-leading case on the quality of discussions

-the essence of reasonable efforts is rational and informed discussions

-involved a first collective agreement where there were no imposed first agreement provisions

-the union asked the employer to supply information about working conditions and the employer refused

-the employer posted memoranda in the plant, which looked like an attempt to bargain individually

-freeze expired - the employer had a right to allow changes on an individual basis

-does this undermine the duty to bargain in good faith?

-the employer could alter the terms under the legislation if the negotiations had reached an impasse (but they had not) or there must be a bona fides business reason to change the terms and conditions

-the board points out the difference in the Canadian and American approach to bargaining in good faith

-there was subjective bad faith here - the employer didn’t want an agreement

-paragraph 15 - two function of the duty:

-reinforces the obligation to an employer to recognize the bargaining agent

-foster rational, informed discussion thereby minimizing the potential for ‘unnecessary’ industrial conflict

-remedy: ordered to bargain in good faith

Daley v. No-Sag Spring
-court decision - occurred before the duty to bargain in good faith was moved from the criminal realm to the remedial realm

-issue: union brought in a non-employee of No-Sage, who was also an employer of the competitor, to the bargaining table

-can’t chose who you want to bargain against unless there is a good reason for the objection

-the judge didn’t find subjective bad faith - the employer honestly believed they could object to who was at the table

-the conduct still caused a breach; the duty to bargain in good faith was violated and the employer was fined $25

-surface bargaining breaches the subjective branch of the test

Daily Times - defines surface bargaining

-just going through the motions but never intending to conclude a collective agreement will be a breach

-when it is surface bargaining, which breaches the good faith requirement, and when is it simply hard bargaining?

Canada Trust Co.
-high water mark of hard bargaining - didn’t violate the duty to bargain in good faith

-in a previous decision, the union won the right to organize single branch locations; the St. Catharine’s branch was organized first

-there was no unfair labour practice or labour dispute and a collective agreement was reached

-when the agreement was expiring, the union organized the Cambridge branch

-at the bargaining table for Cambridge, the employer puts forth the St. Catharine’s agreement as its proposal

-the employer did not want to make too many concessions, so as to encourage further unionization and they did discuss their views and provide the union with all the necessary information

-St. Catharine’s gets a second agreement on similar terms and the employer declares that they are prepared to sign a similar agreement with Cambridge

-the employer refuses a seniority provision, which is accepted as hard bargaining

-the employer wanted to maintain salary consistency, which was accepted as hard bargaining

-the employer had the right to bargain for the status quo

-it is not the role of the labour relations board to level the playing field between the employer and the union

-there is no guarantee that certification will provide for any gains in employment conditions

-power is an important part of the bargaining process

-the union had to bear the consequences of trying to bargain on a branch by branch basis with relative weakness

* seems very close to surface bargaining

Watkins
-not a first agreement

-issue: proposal to decrease wages for one group of employees

-the union argued that agreeing to this would undermine their position

-here, the board says its only about conduct, not the content of the proposals

-the union has the right to reject the offer; it has a right to decide not to like a proposal

Tan Jay Co.

-mature bargaining relationship

-only an issue of content of the proposal

-the employer says the same panel just found an unfair labour practice against them and was biased; they asked for a new panel

-there was no authority for the proposal, so the panel went forth as constituted

-there was a strike and the union got seniority rights

-in the next round of bargaining, the employer put forth an aggressive package of proposals

-the union argued illegality, bad faith, etc.

-the board quotes the Carter article extensively and concludes that a proposal is illegal if:

(a)
it is contrary to the express provisions of the Act and/or

(b)
it is contrary to the scheme and purpose of the act, ie -

1. It would undermine the status of the union as the bargaining agent and/or

2. The proposal is inflammatory - ie - in the other employer actions it is a coercive element of a scheme to discourage and undermine the support of the union by the employees affected such as union security

then such a bargaining proposal if carried to impasse, is deemed illegal because it defies the purpose and scheme of the Act which is to encourage collective bargaining and not to destroy a collective bargaining relationship

* how would this apply to Canada Trust Co?

-the proposal to change the scope of the bargaining unit by taking people out

-not illegal to propose a change in the unit

-defining the scope of the unit is always within the jurisdiction of the board (s.145(5)(a))

-removing/reducing the requirement that employees join the union as a condition of employment (employer didn’t want part-timers to be part of the union); employer also didn’t want to remit assessments for them and gives no business reason for their opposition to this practice

-the board doesn’t accept that this is legal; it was found to be a means to undermine the union

-access provision - employer wants to restrict it further

-statutory provision; board can order reasonable access and such a provision does not have to be in the collective agreement

-the employer wants to refuse to allow the union auditor in to review the payroll

-purpose: piece work job; union has an interest to see if people are being paid a fair wage

-if the union can’t examine the books, they can’t assess whether the system works

-to deprive the union of the right to timely enforcement of the collective agreement is to destroy the collective bargaining relationship and is inconsistent with the clear purposes of the act

-proposal ordered withdrawn

-the employer wanted to restrict the use of the bulletin board and no longer wanted to purchase union labels in garments

-these are voluntary proposals; they are not fundamental and do not undermine the union

-complaints were dismissed

-the employer wanted to refuse union leave

-this was worth complaining about because eliminating union leave would limit an employee’s ability to participate in the union

-employer proposed removal of the right to grieve written warnings

-this is the first step in progressive discipline

-if you cannot grieve a written warning, the warning stays on the books as the first step in the progressive discipline chain and may later prejudice the employee if it was not fair

-also has the effect of undermining the union’s ability to represent its members

-the employer argues that there should be no seniority provision in the collective agreement

-the employer argues that other agreements with the same unions did not include such a provision

-the employer wants merit-based promotions

-the union just won seniority rights in the last round of bargaining; if they took it off the table this time, it would undermine the union in the eyes of the employees

-the employer wants to remove the wage provision

-this is not illegal according to the board because it is a piecework workplace

-this would usually be an illegal proposal because wages and hours of work are fundamental to a collective agreement

-the board says that if the employer wants to remove it, they must disclose their entire position on the issue (rates, how the rates will be determined) so that the parties  can make a proper call

-employer proposed an increase in the hours of work

-not an improper proposal

-employer proposed an amendment to the management rights clause

-union argued it would undermine specific provisions of the collective agreement

-board could not conclude that this would be the case

-remedy:

-agreement was reached between the hearing and the decision

-board ordered the employer to withdraw the illegal proposals

Buhler
-controversial case because of the remedy ordered

-Buhler was the new owner of the plant

-he was an expert at turning around failed businesses and then later selling them for a profit

-issue: taking positions to impasse

-Buhler’s proposals:

68. No limit on outsourcing

69. Existing grievances must be settled without costly court procedures

70. Changes to BVI’s health and benefit plan; and

71. Eliminating CAW-Canada’s education and health fund.

-none of the proposals were illegal; taking them to impasse was

-conduct: Buhler opens bargaining by telling the union that they won’t like his proposals

-throughout, he threatens to close the factory

-calls the union a social club

-‘my first offer is always my last offer’

-union asked for information about the health plan that was never provided (Noranda, DeVilbiss - breach of objective branch of duty)

-refused to discuss transfers

-union had a strike vote with 98.6% of employees in favour

-union refused to let Buhler talk directly to the union (suggests that it amounted to bargaining individually)

-Buhler offers to sign the old agreement, excluding a letter of understanding about outsourcing

-there’s no point in having a collective agreement if the employer can out source anything

-every new meeting brought worse proposals, new proposals, etc.

-note: opening proposals are the limit; neither party can back-peddle from those positions

-strike occurs; there are no further meetings until the minister of labour gets involved

-Buhler suggests arbitration

-arguably suggests a willingness to reach a collective agreement; might satisfy the subjective branch of the test

-union refuses arbitration and offers to go to mediation

-Buhler won’t agree unless it doesn’t cost anything (arbitration would have had a cost...)

-a conciliation officer is appointed and there are infrequent meetings

-by January, the employer has a major contract in jeopardy and they don’t tell the union

-$10 million in inventory is sold back and the contract is canceled

-the union says that the employer had an obligation to inform them directly about the contract

-a mediator was appointed

-the board finds several failures to bargain in good faith on the part of the employer

-Buhler knew or ought to have known that certain of his demands could not have been accepted by the union and still have them maintain credibility with their members

-some commentators argued that the offer to go to arbitration was enough to satisfy the subjective duty

-remedy: employee lost wages from the strike had to be repaid because the strike was the employer’s fault ($6 million!)

-board considered actions up to strike date, even though the offer to arbitrate had occurred after the strike began

-dissent: agrees that the employer did not bargain in good faith

-did not agree that the employer caused the strike; the union could have done other things and striking was not their only option

-the union could have filed a complaint with the board sooner

-if there had been no strike, the old deal would have been maintained

-Buhler ended up paying $17.5 million - he bought out the union - and he made a profit in 2001

Digby (SCC)

-5-4 split - board cannot order provisions of an agreement

Royal Oak Mines
-agreement was imposed, based on the tentative agreement that existed between the parties before the dispute

-4 items were not agreed on and the board gave the parties one month to negotiate on them or be subject to a mediated agreement

-involved a really violent strike that included deaths and prosecutions

What are improper tactics?

Refusal to meet

-s.62

-until an order is issued by the board to decertify the union, there is a duty to meet

-can’t argue that who the union sends to the table gives you a right to refuse to meet (No Sag)

-refusal to meet with the employer on a provincial basis when past practice had been to bargain on a national level was only something that the parties could agree to and the board could not order; this cannot be a basis for refusing to meet (Burns Meats)

Unilateral alteration of terms and conditions of employment during bargaining

-business as usual must continue in spite of a s.10 freeze (Queensway)

-motive is irrelevant

-must follow past practice and honour any pre-bargaining promises

-after 180 days, any changes in terms and conditions of employment must occur for business reasons or because there was an impasse in bargaining (DeVilbiss)

-complaint: s.26 (unfair labour practice) for failure to meet the requirements of s.62 (duty to bargain in good faith)

Refusal to supply relevant information

-s.66

-Buhler, DeVilbiss, Noranda
-complaint under s.27 (unfair labour practice)

Misrepresentation

-lying to the other side (statements of fact known to be untrue)

-Ingliss - antithesis of good faith - situation clearly violates duty (what that was, I have no idea... jack-hammers!)

Failing to disclose events that would have an impact on negotiations

-unilateral duty - must disclose even if the union doesn’t ask

-Westinghouse - decision to move the plant wasn’t final when bargaining was taking place, therefore there was no violation at the time of bargaining

-Buhler - canceling contract is an example

-Consolidated Bathurst - plant closure plans were not discussed with the union

-board considered ordering the plant to reopen and this issue was put before the whole board

-this was the issue that went before the Supreme Court

-the practice of considering a policy issue with the entire board is acceptable

-test: is the decision sufficiently ripe?  If so, there is a failure to disclose events that would have an impact on negotiations

Shifting Ground

-opening proposals set the parameters for bargaining

-applies throughout the process

-unexplained retreat violates the objective branch of the duty

-generally applies on an article by article basis

Graphic Centre
-agreement was on the brink

-the employer brought up new items at the 11th hour (violation)

-need new circumstances to justify introducing new items

Fashion Craft
-company has a deal with the union

-there was a grievance that the union won and the employer had to pay them $10,000

-the company was sold before the $10,000 was paid

-the union had successor rights under the new owner (s.56)

-new owner inherits the union, the collective agreement, the grievances

-the union, at one point, agrees to forget about the $10,000

-the employer calls their lawyer and asks the union to sign a release

-the union’s lawyer advises them to withdraw the offer and not sign the release

-the employer argues that the union’s withdrawal of the offer amounts to bargaining in bad faith

-the union claims bad faith on the part of the employer for failure to meet

-essentially, the lawyers got in the way

-there was no breach for withdrawing the proposal because there was no consideration

Hardisty
-retreat from bargaining positions when there is a strike

-are pre-strike offers binding or can the parties retreat?

-retreat after a dispute his not a breach of the duty

-this is considered hard bargaining and all offers made are conditional to avoiding the dispute

Royal Oak Mines
-package agreed on by representatives of the employer and the union

-the deal was turned down by the membership

-a strike began

-violence on the picket line

-49 employees fired for picket line misconduct - union wants to grieve and the employer refuses to allow the grievances

-explosion in mine - 9 workers are killed; a striking employee was convicted of murder

-employer refused binding arbitration

-mediation - union accepted proposal to mediate; employer refused

-replacement workers apply for certification

-who is entitled to vote?

-board concludes that the association is dominated by the employer

-1 year after the strike began, there is an application to the Canada Labour Board with a claim by the union that the employer is not bargaining in good faith

-board finds a failure to bargain in good faith for:

-refusal to arbitrate dismissals (obstacle to bargaining)

-employer’s demand for a probationary clause (violation of duty)

-refusing to bargain pending the outcome of the employee association certification application

-the board comments that the union would have also been found in failure of the duty to bargain in good faith, but there was no complaint from the employer

-remedies would have largely been a waste of time, given the relationship between the parties

-the board imposes the original tentative agreement reached by the parties, with the 4 items that were not settled to be negotiated in 30 days or imposed by a mediator

-the SCC found that the board didn’t impose an agreement, they merely adopted proposals that the union and employer had previously agreed to

Employer Communication with employees during the collective bargaining process

-the employer has the right to inform the employees of what is factually happening in bargaining

-what the employer tells the employees must be consistent with what is said at the table

-communications are not as restricted here as they are during certification

-the employer cannot disparage the union

-the employer cannot attempt to bargain directly with the employees

-the right to communicate grows as bargaining continues

Fisons
-high water mark for employer communications

-employer claimed to have one major competitor, Premier

-employer argued that their costs were 30% higher because they dealt with the union for longer

-the employer discovers the final offer selection provision - either side can apply to arbitrate the collective agreement; when it is arbitrated, it is put to the employees for a secret ballot vote and if the majority votes to use the FOS (Final Offer Selection), it becomes the agreement

-the arbitrator can only select one offer or the other in its entirety with regard to similar employees in the industry

-the employer applies for an FOS agreement

-the union recommends rejection and they win the employee vote

-the employer tells the union that they will inform the employees about what is going on in bargaining and sends out notices to the employees after each meeting (the union does not object)

-the collective agreement expires and conciliation meetings take place

-the union argues that some of the comments made by the employer to the employees were disparaging to the union

-the employer was inviting people to cross the picket line

-the union files a complaint about the direct communications

-the board analyzes the standards

-gross misstatements that unjustly malign the bargaining agent are not accepted

-in reality, the board must consider whether the statements are an attempt to bargain directly with the employees

-the board finds that the comments were not intended to disparage the bargaining agent; the fine line was narrowly averted

When does the duty to bargain arise?

-when there is notice to bargain

-what about after a strike?

-generally, unless there is an indication that one party will make a substantial move, there is no duty to meet once a strike is occurring

-the if conciliation officer calls a meeting, the parties must meet; failure to do so is an unfair labour practice under s.28

New Method Laundry
-conciliation report issued; obligation to meet

S.87
-union certified

-freezes under s.10 are expired

-conciliation has failed

-report after 90 days; 120 days since appointment

-whether there is a strike or not, an application can be made under s.87

-when an application is made, it will end or prevent a strike

-agreement is for one year

-not retroactive

-the board is bound by the clauses that have been agreed to

-the board will have regard to employees in similar situations

-won’t impose really generous collective agreements, otherwise there would be no incentive to bargain

Final Offer Votes
-s.72.1

-the employer can ask the minister to order the board to conduct a secret ballot vote on the final offer

-if a majority is in favor, the matter is settled

Pero Steldor
-only Manitoba case on this section

-all terms, except the duration of the contract, were agreed on

-CAW wanted an agreement of no longer than three years; the employer wanted a 5 year agreement

-the employer uses s.72.1

-47 vote on the final offer - 24-23 (no-yes) - offer is rejected

-3 days later, the union is decertified and a five year agreement is reached with the employee association

Strikes, Lockouts, and Picketing
-timeliness is an issue

-must occur after s.10(3) and s.10(3) have expired

-no requirement of conciliation before a strike

-after the collective agreement as expired, a strike can occur immediately, as long as there is a strike vote conducted with a majority of the employees voting in favor of a strike in accordance with s.93

-s.93 - everyone in the bargaining unit can vote (whether or not they are union members)

-must have a reasonable opportunity to vote

-no binding on the union (ie - can be used as a bargaining tactic)

-must be by secret ballot

-s.89 - no strike without certification - voluntarily recognized unions have no authority to call a strike

-s.1 - defines a strike

-has subjective and objective elements

-cessation of work, activity designed to slow down production

-done for purposes of compelling the employer to agree to terms and conditions of employment

-lockout is also defined

-changing the cycle of operations, etc.

-done for the purpose of compelling the employees to agree to terms and conditions of employment

-s.94 - the employer can reduce the workforce as long as it is not an unfair labour practice

-s.15 - the employee has the right to refuse to do work that would assist another employer who is fighting a strike

-Safeway example - checker who wouldn’t charge for dairy products while Lucerne was on strike

-not disciplined but sent home

-this was not improper

-Gainers Meats

-an employer can send a worker home if there is no other job she could have done to avoid the crisis of conscience

-opens the door to reasonable accommodation

-s.16 - the employer has a right to refuse to do work in their place of employment normally done by employees who are currently on strike

-how far can this be taken?  Throughout Canada?  North America?

Westfair Foods
-s.16 - strike has to be within the jurisdiction; doesn’t apply to strikes in other provinces

-case involved work done in Manitoba to replace work done by striking workers in Saskatchewan

Walmart
-proper ballot issue - gave two choices - Accept Employer Offer or Strike

-this was found to be acceptable

Successorship (not on exam)

-s.56 - successorship provision

-s.59 - common employer

-when an business is sold from A to B and B is dealing with another union, it retains all of A’s rights and obligations to their union

-there is an intermingling - the employees have to decide which provisions will apply

-if an agreement cannot be reached, the board can assist (s.56(2))

-business can include part of a business

-sale is defined for successorship purposes

-successor declaration can occur even if the business was dormant for a period of time

-don’t need to have a valid collective agreement in force; you only need certification

