Insurance Law
· What is an insurance policy?

-a contract under which, in return for the payment of a premium, the insurance company agrees to pay the insured a sum of money in the event that the risk they’ve insured against arises

-the risk is an event that no one would wish for - ie, a fire, flood or property damage

· Is a warranty an insurance contract?

-not really - it has been held to be a servicing agreement

-the advantage to this contention is that anyone can sell a warranty without becoming a registered insurance agent

· Insurance law pecking order

Canada cases

United States cases

* note: English case law is entirely irrelevant as most Canadian insurance companies are subsidiaries of American companies and the contracts are virtually identical

* Keaton is the leading American text on insurance

* Brown & Menzies is the leading Canadian text

-in contract law, the seller is the one who usually makes misrepresentations

-in insurance, the buyer usually makes misrepresentations

-the buyer’s remedy to a misrepresentation is rescission of the contract, which is rendered voidable

-if this were the case in insurance law, it would be fairly cruddy for the insured dealing with an insurance company

-a misrepresentation in contract law is a statement that is factually incorrect

-when such a statement involves a lie which the maker knows is a lie, it is a fraudulent misrepresentation

-an innocent misrepresentation occurs when the maker makes the misrepresentation without knowing it is untrue and believes it to be true

-a negligent misrepresentation is a tort concept whereby the maker need not have lied or believe that the statement was true - they only have to make the statement without proper knowledge of the facts

-the remedy for misrepresentation in contract law is rescission; it renders the contract voidable by the wronged party and is designed to put the parties back into their pre-contract positions

-for rescission to be available, the misrepresentation must be material to or go to the root of the contract

-common sense tells us that it would not apply in situations where only a very minor misrepresentation is made

-there is no duty to disclose in contract law except where there is a fiduciary relationship, or where there is a representation that is no longer true at the time of the making of the contract or if the contract is a contract of utmost good faith (insurance contract falls here)

1. Doctrine of Utmost Good Faith (Uberrimae Fides)

Duty of Non-disclosure
Coronation Insurance v. Taku
-two matters at issue:

2. Number of seats on the plane

-there were in fact 5 seats, but the insured said that it had only 4 (fraudulent misrepresentation)

-the Supreme Court of Canada found that this misrepresentation was enough to allow rescission by the insurance company

3. Non-disclosure of accident record

-the Supreme Court of Canada finds that there is a duty to disclose material facts to the insurance company

-this duty exists because historically, it was only possible for the insured to know the nature of its business or the items that were being insured

-nowadays, the insurance company knows more about what interests them than the insured does

-Cory J. and a majority of the Supreme Court found that the non-disclosure of the accidents by the insured was not something that entitled the insurer to rescind the contract of insurance

-the insurer was presumed to know about the accident record

-if the insurer knows, then they are estopped from relying on the non-disclosure, as there was no deception

-why was the court inclined to make this incremental change?

-in modern times, insurance companies are more sophisticated and they should know about the risks that they are undertaking - a change in the market warranted a change in the law

-in what circumstances will the disclosure rule be relaxed?

-when the information is available in the company’s own files

-when the information is of public record

-when it involves third party liability insurance, not for the benefit of the parties but for innocent third persons

-when it involves a regulated industry

-when it involves air carriers

-the argument may be made that this part of the court’s decision is merely obiter, as the case was ultimately decided on a different basis

-alternate ground v. obiter?  How do we distinguish?

-why would the court bother talking at length about the duty to disclose unless it was important?

-the judgment seems to place an onus of due diligence on the insurer - ie - to find out about the people that they are purporting to insure

*
the duty to disclose is alive and well

*
exception: the insured need not disclose information that the insurer already has or can generally find in public records

*
policy must be required by statute or regulation for the benefit of third parties (para 39)

*
note: the duty in Canadian Indemnity: the insurer should be able to pick up information notorious to the insurer had it acquired the level of knowledge of a reasonably competent underwriter

Xcan v. Canadian Surety
-the duty to disclose seems to be twisted into a duty to inquire on the part of the insurer

-the insurer must know the basics of the business they are insuring; if they don’t know, they can and should find out

-the insured must still observe a duty to disclose, especially those aspects of their business that cannot be easily found out by the reasonable insurer

-insured has a duty to disclose material facts: those facts that would influence the judgement of a prudent insurer in fixing the premium or determining whether he will take the risk

-the insurer must take the care to know the basics of an industry if they purport to issue insurance in that industry

· What happens if the insurer doesn’t ask any questions?  Does the insured still have a duty to disclose?  Yes!  This is only an exception to the overriding duty of disclosure

-doctrine of reasonable expectation - criteria the courts may point to in determining new rules of law

-one would expect to tell the insurance company things that are special and unique to their situation

-estoppel - is this an argument to be used against an insurance company when they claim non-

disclosure in a case where they have not asked the question?

-difficulty - equity requires one to come to it with clean hands - an insured cannot conceal information with an intent to deceive; if they do, the duty to disclose would supercede the doctrine of estoppel

-non-disclosure is only fatal to a material fact in the contract of insurance.  What is the test for materiality??

Mutual Life v. Ontario Metal
-Privy Council sets out a test: would the reasonable insurer decline the risk or charge a higher premium if the fact was disclosed?

-facts are material if they relate to the physical or moral risk

Fudge v. Charter Marine Insurance (1992), I.L.R. #2856

-involves insurance on a fishing vessel which the insured took out a policy for that was double the worth of the boat, hoping to cash in if the boat was damaged

-the value of the boat was found to be material, going to the character of the applicant

-the burden is on the insurance company to establish what is or is not a material fact

Henwood v. Prudential Insurance
-the emotional disturbance of the insured was not disclosed

-the insurance company called their doctor to establish the usual practice; this served to establish what the usual practice of THAT insurance company was, not what the practice was in the industry, generally

-the onus is on the insurance company to prove that its practice is reasonable

-the majority found this to be acceptable and the insurance company was voidable

-this case is criticized on the basis that it makes no sense to allow the insurance company simply to show the court what its practices are; there needs to be more, such as the testimony from other insurance companies to establish the standard

-the case is generally not enforced and most courts look at the judgment of Spence J., which recognized this point

-the courts will require the insurance company to establish their practice, as well as the practice of other insurers

Kehoe v. BCIC
-the plaintiff did not disclose his previous claims record - he did not disclose the Vancouver losses and this was material to the insurance company’s risk

-the trial judge was not satisfied that the non-disclosure of the previous claims was unreasonable.  He thought that the insurance company had to meet a third factor, namely, that there was a reasonable basis for the decision of the companies to charge a higher premium in such instances.

-this factor was established in previous cases like Doherty, Pamajim and Bank of Nova Scotia, which were decided after Henwood and before Kehoe
-the court of appeal did not accept this additional factor

-the common law duty to disclose only relates to material facts

-where does the onus lie for proving what fact is a material fact?

-test for materiality:

-would the non-disclosed fact have caused the reasonable insurer to increase the premium or decline the risk?

-the insurance company must establish that they would have taken the fact into account (Henwood)

-the insurance company also has to show that it is the industry=s practice to require this information in assessing the risk (Kehoe and others)

-Kehoe, at the trial level, would also require the insurance company to demonstrate that there was a reasonable basis for the increase in the premium based on statistical data

-materiality is a question of fact - the Kehoe steps only illustrate the burden of proof.  The court will assume that what is presented is reasonable unless the court is shown evidence to the contrary.   This is where there is room for argument, but a big problem is in getting the underwriters to release the information that they have showing that the fact in question has nothing to do with the risk involved.

-what about the innovative insurer - ie - the first one to start levying premiums based on a particular fact that only they deem is material

-the court would likely accept their evidence of their own practice, coupled with a reasonable basis for their belief in the fact affecting risk

-certainly, if a reasonable basis is acceptable in showing a fact material to risk, such information would be useful in refuting it

-in Manitoba - what would you do if you are working for an insurance company?

-assess the risk in going to trial - might not be worth having to bring out information about the risk or establishing a dangerous precedent by initiating it

-invariably, if it does go to trial, your practice and the practice of other insurers would make up part of your case.  You might have the information about the reasonableness of the practice available in case you are called upon to defend the practice.

-if you are acting for the plaintiff, you might consider how much you want to spend to obtain the actuarial evidence (would depend on how much the case is worth)

-note: it doesn’t matter if what you didn’t disclose is not causally connected to the loss.  The policy is not based on causal connection, but on the validity of the contract.

Fire Insurance
1. Statutory Condition 1

-does Statutory Condition 1 change the common law?

-’fraudulent’ aspect is different

Taylor - SCC

-fraudulently = intent to deceive (subjective)

-Derry v. Peek - established the civil notion of fraud, embracing a subjective test based on the maker of the statement saying or doing something, not believing in its truth

-must know the fact is material for it to be an intent to deceive or fraud

-fraud only applied to non-disclosure under statutory condition 1

-hard to prove fraud - you have to show and have the court agree that the insured is a liar

Big Bend
-the court found that Kumar was fraudulent; he admitted that he knew the fact was material to the risk because he tried to get insurance before and was denied on the basis of his previous fires

-there was other evidence there to support the conclusion that the insured acted fraudulently

-Kumar had previous cancellations - there was no question on the policy about cancellations and he didn’t disclose them - should the insurer be estopped from relying on non-disclosures that they didn’t inquire about?

-the court accepted that the information about Kumar’s previous losses was material.  His losses should have been disclosed, he knew that they should have been disclosed and he failed to disclose fraudulently.

-in the case of a non-disclosure because the question wasn’t asked and you didn’t turn your mind to it - it can be fatal in common law terms (innocent misrepresentation), but you might argue that the insurance company is estopped from relying on the non-disclosure because they didn’t ask about it

-remember - you can only plead estoppel if you come to court with clean hands

-there is not much difference between the common law + estoppel and Fire Statutory Condition #1 - unless the concealment was made fraudulently, you will be ok

-where a question has been left blank and the insurance company issues a policy but denies liability later on the basis of the question not being answered, can the insurance company be estopped from denying liability on the basis that it wasn’t material enough to keep the policy from being issued?  Ie - that the insurance company should have been more diligent in going over the application before issuing the policy?

-does this reasonably imply a negative answer?

-the argument might be possible - the court might not be sympathetic to their clerical error - should they not be under a duty of due diligence in issuing the policy?

Landmeyer
-question on the form - who lives in the house?  Answer - “me and my dad” - no disclosure about the drunken renters

-the trial judge finds this to be a misrepresentation because of the non-disclosure (huh?)

-the Court of Appeal took a different view - this was a non-disclosure that operates as fatal to recovery under the policy if it was fraudulent; the court found as a fact that the non-disclosure was made without fraud

-the answer was a misrepresentation - ie - a statement that is substantially incorrect - but the court did not go back to look at whether or not it was a misrepresentation because it was not interested in finding for the insurance company

-the court of appeal was sympathetic to the plaintiff - the plaintiff had no intention to deceive and there was no hint of bad faith; if the court wanted to nail the plaintiff, they could have considered whether the statement was a misrepresentation and denied liability on that basis.  The court used the excuse that because it was not raised at trial, misrepresentation could not be raised at the court of appeal

* Fire Statutory Condition #1 always requires proof of fraud

2. Fire Statutory Condition 4

-once a policy of insurance has been issued, fire statutory condition #4 imposes additional obligations on the insured

-under this provision, the insured is required to report material changes to the insurer within certain preset periods of time

-if you do not report the changes, the policy is canceled as of the time you should have reported it; the failure to report goes to the validity of the contract, not to a causal connection with the claim

-innocent non-revelations can be fatal as the section says nothing about fraud

-changes material to the risk are determined by the reasonable insurer test

-notice the distinction with stat. con. 1 - fraud must be proven

-some changes that are material to the risk include:

4. Changes to the physical qualities of the property

(Adding a fireplace, pool or a new room, if, in doing so, you have done something that the insurance company would charge a higher premium for or decline the risk altogether)

5. Use of the premises

(Residential?  Business?  Tenancy situation?)

6. Change of users of the premises

Lazarakis
-the children’s friends moved in and help pay for some of the groceries

-the friends moving in was perceived as a change material to the risk

-the trial judge wanted to make the insurance companies show that it was reasonable for them to believe that these extra people in the house constituted a change material to the risk (same judge as in Kehoe)

-is there a distinction between tenants with a right of possession and friends who stay over on a casual basis?

-what about the fiancé?  Does this take the family out of the “single family dwelling” set out in the insurance policy and create a two family home?

-how do we deal with this?

-legislative change is rare and hard to come by

-what should the courts do?

-lawyers working with plaintiffs will have to push the statistical basis for the insurance company’s belief and effectively get them to ignore the BC C.A.

-the statutory condition requires a material change and that the change is within the control or knowledge of the insured

-first question: does the knowledge have to be actual or constructive?

-one would argue that it must be actual knowledge, due to the overall harshness of this provision

Iacobelli
-the plaintiff had a house which he rented out to a motorcycle gang

-the insurance company argued that the change in tenant was a change material to the risk

-the plaintiff tried to say that he didn’t know what was going on

-this was a big mistake!  How do you not know what’s going on when there’s an animal skin on the door???

-the plaintiff should have admitted he knew what was going on and should have argued about whether or not he had control over the situation, as was done in Watkins
-what does control mean?  Legal or de facto?

-the plaintiff here had legal options, such as evicting the tenants for violating normal accepted uses of the premises

-what about de facto control, as advanced in Watkins - the plaintiff ran the risk of being harmed by the gang if he took steps to evict them from his property

-obviously, if this case came up again, the plaintiff would want to admit to knowledge but argue that he lacked control in the de facto sense

-can the control issue be pushed farther?  ie - social stigma intimidation - what if the tenant ran a church group out of the property?  Should only potentially violent situations be covered by de facto control?

-in Iacobelli - paragraph 8 - coverage was only in force while occupied as a “private dwelling”

-the house was occupied by a motorcycle club - when they moved in, it ceased to be used as a dwelling - it was used as something else

-example of the insurance company inserting a clause that gets around changes material to the risk; materiality may become an additional ground for the decision

-Fire Statutory Condition 4 is often brought into play incorrectly

-remember - in #1, fraud must be proved; this requirement is absent in #4

-ie - taking borders during the policy and then renewing - if it is a renewal situation than the insured can argue FSC #1 because it was a renewal - as long as there was no fraud, then the coverage can remain in force

-changes material to the risk go to the validity of the policy

-if you try to correct the change, it wouldn’t make a difference because validity is affected from the date the change took place (see LeBreton for an example of the application)

-there is no common law duty to disclose once a policy has been issued - only the statute and the terms of the contract can impose a duty to disclose

Long
-knowledge of the insured as to materiality is not relevant under the statute

-in this case, Linden says the insured must know that the change is material and imports a standard of fraud

-in the common law, no causal connection between the non-disclosure or misrepresentation is necessary - Linden says there has to be a causal connection

-Linden imports a requirement of proof of materiality by empirical evidence into the test

-if there is a change material to the risk, then the consequence is that the plaintiff will pay the difference in the premium

-note - this case was not appealed - it was likely that the insurance company did not want to run the risk of having the court of appeal buy into even one of Linden’s changes to the law

Mortgage Clauses
Le Group Estrie-Richelieu v. Caisse Populaire
-debtor insured property under mortgage

-policy provided that in the event of a loss, the proceeds of the insurance were payable to the mortgagor

-the owner intentionally burned down the property

-a clause in the policy provided that the intentional acts of the property owner would not be invoked against the mortgagor

-insurance company denied payment

-issue: whether the insured’s intentional fault could be invoked against the creditor

-court interprets the mortgage clause as a separate contract between the creditor and the insurance company, purchased by the debtor as a condition of the loan

-four elements must be met:

7. Parties legally capable of contracting

8. Their consent legally given

9. Something which forms the object of the contract

10. Lawful cause or consideration

-if all four elements are met, there can be a separate contract between the creditor and the insurer

-creditor has greater rights under the contract than the debtor - signals a separate contract

-consideration - given to the insurer for the increased risk and is included in the premium as determined by the policy and paid by the debtor

-consent - exists in the hypothecary clause; constitutes sufficient warning of the existence of the mandate so that the insurer should reasonably have known that the hypothecary debtor was acting on behalf of his creditor

-does not go against the principle of a wrongdoer not being able to profit from their wrong

-in the contract between the insurer and the creditor, the creditor has done nothing wrong, therefore the public policy rule cannot be invoked

-in the contract between the insurer and the debtor, the debtor is relieved from paying the bank, but the insurance company still has a right to collect against the debtor

Panzera v. Simcoe & Erie
-issue: whether the nullity ab initio of an insurance policy, resulting from misrepresentation of a debtor at the time the policy was brought can be invoked against the creditor

-debtor took out an insurance policy and failed to disclose fires that had occurred on his property

-the properties were completely destroyed by arson and the insurer refused to pay on the basis that the debtors misrepresentations when he took out the policy rendered it void ab initio and unenforceable against them

-the misrepresentations made by the debtor at the time of the purchase of the insurance also become misrepresentations made by the creditor by virtue of the debtor performing his mandatary duty

-most Canadian authorities support the notion that misrepresentation by the hypothecary debtor at the time of the insurance contract may be invoked against the hypothecary creditor

-court examines meaning of ‘omission or misrepresentation’ in the mortgage clause

-found to be vague, ambiguous

-context - list of acts that will not affect the rights of the creditor (includes omission or representation)

-the court finds that interpretation of ‘omission or misrepresentation’ would only apply to omissions or misrepresentations subsequent to the formation of a valid insurance contract

-logically, if the contract would not have been made with the debtor, it could not have been made with the creditor

-dissent:

-does not agree with the majority’s interpretation of the clause

-prefers an interpretation that accords with commercial reality and how the average person would interpret the clause

-also mentions that any ambiguities in the wording of the policy have to be interpreted in favor of the insured

-the terms of the clause represent to the creditor that it will decline to set up as against the mortgagee any omissions or misrepresentations made by the mortgagor in effecting coverage for the mortgage

Maurice v. Phoenix Insurance Company
-insurance policy issued to Jette with a mortgage clause in favor of the plaintiff

-there was a fire in Jette’s factory while it was unoccupied

-clause in the policy read that the policy would be void if the building was unoccupied for 30 days or more

-issue: was the mortgage clause affected by the inoccupancy?

-creditor’s rights under the policy are no greater than that of the insured

-contract between the creditor and the insurer is a separate contract

-the insured’s actions were enough to invalidate his contract with the insurer; the creditor’s contract was unaffected because it was a separate policy that was not to be affected by nullity by reason of any act or negligence of the debtor (creditor’s policy does not include a provision for the nullity of the policy in case of vacancy)

-court says that even if the creditor knew about the vacancy, his failure to notify the insurer could only result in a claim against him for damages that the insurer could prove that it suffered because of such a failure

Royal Insurance Co. v. Gordon
-creditor sold house to debtors and took back a mortgage on the condition that they insure the property

-the insurance policy contained a standard mortgage clause

-the property was abandoned by the debtors; the creditor knew this and had the house boarded up

-a fire occurred two months later and the creditor attempted to recover for the loss

-recovery was denied on the basis that the creditor failed to inform the insurance company of the vacancy

-if the insurer wants to take advantage of any knowledge of the property that the creditor might have, it must expressly state it in unambiguous terms in the policy

-the creditor was allowed to recover

Royal Bank of Canada v. Red River Valley Mutual
-the plaintiff was the mortgagee of the property owned by Boittiaux

-the plaintiff initiated foreclosure proceedings and allowed Boittiaux to remain living on the property while they negotiated a settlement

-Boittiaux was later asked to leave and a few months after his departure, the plaintiff discovered some of the property’s fixtures were missing and they made a claim under the insurance policy

-the insurer denied liability based on the fact that they did not know that the bank had taken title to the property

-are the statutory conditions binding with respect to a peril other than fire?

-court says that where the policy covers several perils, the applicability of the statutory conditions will be determined with regard to the primary peril insured against

-ie - if fire is the primary peril, the statutory conditions apply

-court finds that Statutory Condition 4 applies to all of the insurance coverage

-court asks why the mortgagee should be able to get the benefit of its separate contract of insurance without incurring the obligations imposed by the contract on it

-there is an inconsistency:

-the policy requires notice of transfer of interest or increase in hazards that come to the attention of the mortgagee but failure to do so will not avoid the policy

-failure to give notice to the insurer of a change material to the risk results in the policy being avoided

-other cases are distinguishable because the changes resulted from something that the insured debtor did, outside of the control of the mortgagee

-here, the change resulted from the mortgagee’s actions

-the mortgage clause was not intended as a protection to the mortgagee against mischief brought about by its own conduct

-bank’s claim denied

Bonser v. London and Midland General Ins. Co.
-the plaintiff held a mortgage in favor of the insured’s property

-the insured failed to pay a premium and his coverage was canceled; notice of the cancellation was not provided to the plaintiff

-issue: did the notice of cancellation served on the insurers bring the contract to an end or did the insurer’s liability to the mortgagee remain covered?

-notice of cancellation must be given to the mortgagee, otherwise it remains in effect; the mortgagee is a party to the contract and thus entitled to notice of cancellation

FBDB v. SGIO
-the plaintiff and Roberts had a mortgage agreement whereby the plaintiff required Roberts to hold insurance in favor of the plaintiff on the property so mortgaged

-Roberts obtained the insurance and later reduced the amount of the coverage

-a fire occurred and the plaintiff claimed their whole interest under the original contract of insurance

-issue: whether the amending of the coverage by SGIO without formal notice to the mortgagee would result in FBDB having a valid claim against SGIO

-statute requires notice to mortgagee if there is a change

-here, because the change in the policy occurred when a new contract was entered into between the defendant and Roberts, there was no duty on the defendant to give notice in accordance with the statute

Automobile Insurance
-governed by s.236(1) of the Insurance Act
-it is also found in the MPI Act and in legislation in other provinces

-the claim, not the policy, becomes invalid

-why?  Other legislation allows the victims of an accident to recover under the offender’s automobile insurance; if the policy was void, the injured party wouldn’t be able to recover

-questions to be asked:

11. Does the misrepresentation or non-disclosure have to be material?

12. If the insurance company doesn’t ask, do you have to tell them?

13. What does “knowingly” mean?

-the statute does not say “material”

-the common law requires misrepresentations to be material; if a statute wants to change the common law, it has to do so expressly

-also see Berkowits - para. 30 - the court has reservations about whether the broad wording applies to every error of fact made by an applicant

-what about the duty to disclose?

-the statute only says that facts required to be stated must only be disclosed

-the common law duty requires full disclosure until the policy is issued and this was not expressly changed in the statute

-possible arguments from Dyck
-the insurance company has a duty to inquire - if they don’t ask something, they are estopped from relying on a non-disclosure of that fact later on

-not asking the question indicates that the information would not have influenced the acceptance of the risk or the setting of the premium

-can be limited because in another section of the case, the court makes it clear that they are applying these principles to this situation (renting a car in a busy airport with a long lineup)

-also, if you take a closer look, the insured is a third party to an insurance contract held between the car rental agency and the insurance company...

Dyck v. Poirier
-what does it stand for?

-the duty to disclose is replaced by estoppel?

-only in car rental situations?

-in circumstances where the applicant believes that is the only information the insurer wants?

-depends on the facts of the case?  Won’t operate where there is fraud?

-note the broad and narrow applications of the case...

-knowingly - what does it mean?

Lewis
-the insured had an artificial limb

-he didn’t see himself as suffering the loss or use of a limb

-not found guilty of a misrepresentation even though the answer to the question was obviously false

-objectively, a reasonable person would have seen that the answer was false

-the court saw objectively that the insured was suffering the loss of a limb

-the misrepresentation was not fatal because of the “knowingly” requirement - looks like a fraud test

Morrison
-was he suffering from defective vision?  Yes!

-objectively, his answer was false

-the plaintiff doesn’t consider himself to have a disability - subjective test (What’s the difference from fraud?)

Berkowits
-car registered in Meleb where the plaintiff farms; the plaintiff lives in Winnipeg

-the premium is cheaper in Meleb and the plaintiff knows this

-the primary residence is wrong in the application

-the plaintiff thought his answer was ok because that was where the vehicle was primarily used and he thinks that he is entitled to do this

-the false answer was not fatal - the court attributes the definition of “deliberately” to knowingly - equates it with fraud

* why is fraud acceptable in auto insurance and not in fire insurance?

-maybe it’s because the insurance is there for the benefit of third parties...

-how do you establish that “knowingly” does not mean “fraud” if you are acting for the insurance company?

-knowingly must mean something different than fraudulently - the legislature must have intended it to be so otherwise they would have used the same word

-if it doesn’t mean fraud, then what does it mean?

-fraud goes to knowing whether or not the information is material to the risk

-knowingly goes to knowing it is wrong and knowing it is material

Life Insurance
-s.160(1) - “within your knowledge”

-is this different than the auto section?

-what is “every fact within your knowledge”

-there is no duty to disclose in group life insurance (s.161(3)) unless evidence of insurability is requested

-this rule does not apply to creditor group life insurance

-does the duty extend beyond the questions asked in the application?

Caverhill
-didn’t disclose his aneurysm because it is not on the list

-the aneurysm was a material fact

-the plaintiff knew he had an aneurysm - the fact was within his knowledge

-question on the application listed a number of ailments and the plaintiff answered “no”

-was the answer correct?

-did he have any of the ailments?  Yes - he had seen a doctor about his gastro-intestinal / hernia problems

-the court looked to the grammatical construction of the question

-none of his ailments were found to fall within the list, therefore his answers were correct

-what about the duty to disclose?  Didn’t he have to disclose the aneurysm?

-there is no duty to disclose what is asked in life insurance cases

-not called estoppel, but the court says (para 25) that the applicant is only required to disclosed that which the questions ask

-the duty to disclose is waived by an insurer who asks questions

-conclusion - you only have to disclose what is asked?

-explainable by estoppel - court never uses this to explain why it comes to this conclusion

-good thing about not mentioning estoppel - may be able to use this defence even where your client doesn’t have clean hands

-arguments against non-disclosures

-estoppel - the insurance company asked what was necessary and it was reasonable for the insured to think it was all they wanted to know

-what about clean hands?

-implied contracting out of the legislative provisions

-if you are the insurance company - argue fraud

Katrichak
-the plaintiff had heart problems - myocardial infarction

-argued to have read the question as “chronic heart problem”

-didn’t disclose his treatment for the viral infection

-test for answer - would a reasonable person in the plaintiff’s position have truthfully answered the question differently than he did?

-the ambiguity in the question must be resolved against the insurer when more than one reasonable interpretation can be given to the question

-his answer was not a misrepresentation because th problem was viral and the plaintiff did not think it was chronic (subjective test)

-why is the subjective test used?  Is it because of the word “knowingly”?  Are they treating it like it is in Auto Insurance?  If so - imparts a notion of fraud into the test for misrepresentation

-argument for a subjective test: court considers the insured’s knowledge and the onus is on the insurance company to show the answers weren’t true from the point of view of the applicant’s knowledge (see para 14 & 50)

-argument for an objective test: opinions of doctors - 2 out of 3 said it was a virus - it was reasonable for the insured to believe it was a virus

Stewart
-the plaintiff had colitis which he did not disclose

-asked if he had a disease of the stomach, intestines or rectum - answered no - he made a factual misrepresentation that was material

-para 55 - court uses an objective test with subjective elements

-para 53 - recognizes “knowledge” requirement - seems to be subjective from the comments made subsequently...

Murphy
-three wrong answers in the applicant’s medical information

-problem: cannot be sure whether they are the insured or the doctor’s wrong answers

-court presumes that the insured gave the answers

· Incontestibility Provision

-s.161(2)

-can get away with a misrepresentation or non-disclosure if you live for at least two years, as long as there was no fraud

-if fraud is mentioned in s.161 - it must not be meant in s.160 - covers misrepresentations that are innocent only

-s.161 is somewhat redundant - you won’t be hurt by s.160(1) unless there is fraud

-s.160(1) has arguably worked out to be a fraud test - but - what does fraud mean?

Kruska
-did not disclose alcohol abuse and dies after the two years

-misrepresentations are a defence for the insurer only if they were fraudulent

-court uses Derry v. Peek Test - subjective - false representation made knowingly without belief in its truth or recklessly, without care whether it is true or false

-the insured relied on Dr. Little to complete the application

-she assumed that the doctor would be able to fill out her medical history fully and accurately

-the court was mindful that alcoholics will not admit their problem - it is part of the disease

-the courts are also reluctant to find fraud where the insured isn’t there to answer

McLean
-disability insurance

-insured didn’t disclose consultations related to her mental condition

-she only did so because she was trying to create a defence for herself and she though this was none of the insurance company’s business

-she also argued that the psychologist was not a doctor

-the court did not believe her - she was well versed in contract law and was not an unsophisticated person

-fraud - doesn’t it mean an intent to deceive the insurance company?

-credibility was not on the plaintiff’s side

-it is a loose application of the fraud test, given what the court says in paragraph 73

-what does “knowledge” mean in the life insurance provision?

-incontestibility stipulates fraud

-legal arguments:

-fraud is used elsewhere, therefore knowledge does not mean fraud

-the case law might help to define what it means if it doesn’t mean fraud

-negligent misrepresentations would fall here - negligent = reckless without intention to harm the insurer (knew or ought to have known?)

-realistically - why would the court want to deny coverage to someone who is dead without fraud?

Nureny
-woman applied for life insurance

-a few weeks before, she had a number of medical tests done, including an ultrasound and a barium enema

-didn’t disclose these tests, but disclosed others

-included name of the doctor who performed the tests

-dies - coverage was denied

-fraud question came into play because she died more than 2 years after the policy was issued

-how do you attribute a fraudulent intent if she left the name of the doctor who ordered the tests?

-seemed like she was trying to hide something

-the court ended up finding fraud

14. Warranties

-representations: pre-contractual statements, fall outside of the contract [gives a right to rescission]

-contractual terms: remedy for non-compliance is damages or repudiation, if the breach is serious enough; the party not in breach does not have to continue performance

-repudiation depends on whether the term that was breached was a warranty or condition

-conditions, in contract law, give rise to repudiation

-warranties result in damages because they are less serious terms of the contract (note, this is opposite in insurance law)

-it is important to determine whether something is a misrepresentation or a breach of a term because the remedies are so vastly different

-determined by an objective test of reasonableness in contract law

Joel
-see facts online

-issue: statement as to the health of the applicant

-insurance company wanted to take the position that the patient promised that she didn’t suffer from mental derangement [didn’t want to go down the misrepresentation road]

-warranted the state of her health

-because it was wrong, the insured was in breach and therefore the insurance company didn’t have to pay

-this argument failed

-the insurer must use clear and express terms - a term cannot be implied

-departed from the general law of contract because the more general the question, the harder it is for the insured to answer truthfully and accurately

-the court comes down hard on insurers because of their ability to get out of insurance contracts easily with general terms and questions in the policy

Dawsons
-insured misstated where the vehicle was to be garaged

-the court did not view the fact as material

-was a contractual term - the insurance company won because where the vehicle was permitted to be parked was found to be a warranty that was breached

-warranties were viewed as nasty provisions for quite sometime

-they are advantageous to insurers because they allow repudiation without regard to fraud, materiality, etc. if you can show they are breached

-a declaration in a policy is not enough to make statements into warranties

-insurance companies must do two things to make them warranties:

-must stipulate that they are a basis of the contract in the declaration

-must be incorporated into the contract by reference or must include a clause in the contract that says that the application becomes the basis for the contract

-these two steps were followed in Dawsons
-in contract law, if the court doesn’t like a term, they might find it to be uncertain or ambiguous or stringent and onerous and they might throw it out

-warranties are either:

15. Affirmative - promises about the state of affairs that exists now

16. Promissory - promises about the state of affairs in the future

*makes a big difference if the statement is of a present fact or of a fact in the future

Kirkbride (see syllabus)

-the plaintiff had a car and took out car insurance

-question on the application - Will the car be driven by anyone under 25?  No.

-the plaintiff lent the car to her brother; he parked it at a club and the car was stolen; her brother was under 25

-the insurance company denied liability

-the declaration was promissory and it said so in its text

-the court finds that if the insurer wants to bind the insured for the future, they must use clearer words than “promissory” - this is too unclear

-court takes the warranty as an affirmative warranty

Hussain
-question: Is there an intruder alarm?  Yes.

-the insurance company properly incorporates the answer by reference, etc.

-August after getting the policy - no longer had an alarm

-if the warranty was promissory, the insurance company could deny liability

-the courts construed the clause as an affirmative warranty

-there was ambiguity in the clause and it was resolved in favour of the insured

-affirmative warranties are presumed unless the clause clearly states otherwise

-in this clause - the question was asked in the present tense; if the insurance company wanted to make it promissory, they should have said “will the premises always be fitted with an alarm system?”; also fails to talk about whether or not the alarm has to be set

-clear and express language is necessary to find a promissory warranty

-the insurance company’s defence failed

-insurance company might have tried to argue that having the alarm disconnected was a change material to the risk...  However, here, the only affect would be an increase in premiums because they don’t have a Fire Statutory Condition 4 in this policy

-if this case happened in Manitoba, we would have tried to argue that the discontinuance of alarm service was a change material to the risk

-no notice was given and therefore, the policy was void

-the insured might argue that there is a fraud test imparted into the section and there was no fraud (knowledge?)

-attack control - wouldn’t work here because the insured simply stopped paying premiums; if he would have continued, the alarm service would have continued

-materiality?  An affirmative warranty deals only with whether the insured had one or not, therefore it is not material that they no longer used it or paid for it

-should the court try to change this into a promissory warranty even if this isn’t what the parties intended?

-what does an intruder alarm have to do with a fire?

Dunningham
-if we have a warranty in a fire insurance policy, we also have s.145 to get out of it - the court can strike down a clause for being unjust or unreasonable

-the plaintiff is to place 50% of his inventory in a safe overnight

-loss occurs and 50% of the inventory wasn’t in the safe

-the plaintiff argues that the provision should be struck down as unjust or unreasonable

-every night, the entire stock would have to be valued

-everything would have to be taken out of the boxes to be put away in the rather small safe - this is impractical and time consuming

-clause 18 - promissory warranty

-insured would argue it is an affirmative warranty

-test: express language read plainly and contra preferentis

-if it is promissory - any time the insured stores less than 50% of the stock in the safe, whether or not there is a loss, the policy ends

-endorsement 7 - condition precedent to liability

-doesn’t go to the validity of the policy, but to the validity of a claim; to make a claim, you have to meet this condition

-if the policy only contained this clause, the insured would have been covered if 50% of the inventory was properly stored when the loss occurred, even if he forgot to do so the day before

-the insurance company seems to succeed on the basis that endorsement 7 was not complied with

-if this is the case, then maybe clause 18 could have been found to be unreasonable (states in para. 18 that both were unreasonable)

-the majority seems to hang responsibility on the insured because he was the one who suggested the 50% requirement

-the minority thought his belief of what had to go in the safe was essential (50% of everything versus 50% of the more valuable stock)

-if there was a finding of unjust or unreasonable, the clause would have been deleted from the policy

-the problem with s.145 is the remedy - it is completely taken out of the policy; the court cannot rectify it, even if that makes more sense

Morton
-the plaintiff owned a house that he rented out

-he decided to tear it down and build another one

-the tenants leave and vandals damage the property

-clause in policy: damage by vandals when the property is vacant is not covered

-the plaintiff argued that this was unjust/unreasonable

-the court disagreed - demonstrates the reluctance to strike down the clause

-is there a difference in the concept of stringent and onerous from Clendenning?

-has lots of use in Canadian courts in the law of contract

-could argue for a lower standard under the stringent and onerous concept

-remedy here would be rectification of the clause to make it less stringent and onerous...

Britsky
-boat case - “warranted confined to the waters of Manitoba and Northwestern Ontario”

-if it is promissory, the whole policy is void

-the boat was used in B.C.; nothing happened there - the damage occurred when it was parked in Calgary

-”warranted” doesn’t necessarily mean “warranty” - it is a matter of construction and interpretation

-the court doesn’t think it makes sense.  Calls it a condition precedent to liability

-it is not reasonable to interpret the clause as a promissory warranty because it is not entirely clear in the policy

-how does one go about making it a promissory warranty?

-see para. 33 - expressly stated...

-the court is not inclined to call something a warranty just because it is named as such in the policy

Century
-called the “warranty” a clause descriptive of the risk, not a warranty

-case does not address how you distinguish between one or the other

Billings (see syllabus)

-insurance on a pleasure boat

-the plaintiff took people on fishing trips and charged $25 per person (he claimed it was gas money)

-a clause in the policy voided coverage if the boat was used to carry passengers for payment

-the court did not believe the insured and found that the payments were more than expense sharing and fell into the realm of business income

-the loss occurred when the boat was docked, not when the insured was carrying passengers

-promissory warranty or clause descriptive of the risk?

-the clause worked against the insured in spite of the poor drafting

-had more to do with the credibility of the insured

-the court must have considered it to be a promissory warranty

Levesque
-machine was missing its fire extinguisher

-the clause in the policy stated it had to be on board except when stored or repaired

-the court concluded that when the work was done for the day, the machine was stored and found the clause to be a clause descriptive of the risk

-if it was a promissory warranty:

-if it was ever used without a fire extinguisher, the policy would have been void (agreed statement of facts said it was used without its extinguisher for two weeks)

-the insurance company put all of its eggs in the “stored or repaired” basket

-should have argued promissory warranty

Andreas Pizza Mill
-insurance on pizzaria

-has burglar alarm warranty: had to be maintained in proper working order and connected when the place was not in business

-forgets to set the alarm one night after closing and a fire occurs

-the insurance company argued that the insured was in breach of the clause

-the court says it was connected, it just wasn’t engaged; “activated” is not the same thing as “connected”

-the court also found the clause to be unreasonable because you can’t set the alarm if you’re still in the building and the clause stipulates it is to be set when the insured isn’t doing business - he could still be in the building and not doing business (ie - washing dishes or mopping floors)

3.
Indemnity
-example - your house burns down and the fire is caused by the negligence of a third party, that third party could be sued in tort for damages

-because of indemnity, you are precluded from collecting your insurance AND a payment from the tortfeasor

-indemnity exists to put you where you were before the loss occurred, but not to make you any better off

-you can never use insurance to help you gain from a loss

-what happens in the case of life insurance where a third party has caused the insured’s death?

-can collect both in a lawsuit for negligence and on the policy

-life insurance is not a contract of indemnity

-how do we determine whether a contract of insurance is of indemnity or not?

Glynn v. Scottish Union
-sets out the test for determining whether something is a contract of indemnity

-must look at the terms of the policy in order to find out the intention of the parties

-insured must prove:

17. The happening of some event by which the insurer’s liability arises

18. A loss (pecuniary loss must be proven)

-if the contract requires these two things then it is a contract of indemnity

-in life insurance, you cannot really prove a loss - how do you value someone’s life?

-when put to this test, most insurance policies will stand up as indemnity policies

-disability policies don’t lend well to the test

-they pay a certain sum per week or month in the event that the insured becomes sick or disabled

-reason they are troublesome: lack of uniformity in drafting; some entitle the insured to payment whether they are working or not, some are designed to replace the insured’s income

-a tortfeasor’s liability is not reduced based on the fact that the victim carries insurance

-when the insurance company pays off the insured under the policy, the insurance company gets a right of subrogation, which gives them the right to pursue the claim against the tortfeasor in the insured’s shoes

-obviously, the insurance company wouldn’t sue the tortfeasor unless they had some sort of liability insurance

-if the insured causes their own fire, there is no subrogated claim

4.
Insurable Interest
-different for life or personal insurance and property insurance

-principle was set out in Lucena v. Craufurd - Lord Eldon

-in order to have a valid insurable interest, you must have a legally enforceable right in respect of the property (either a legal or an equitable right in the property)

-legal title - registered ownership (ie - a trustee would have this)

-equitable title - beneficial interest (ie - the beneficiary under a trust, a lessee)

-if no insurable interest exists, then what is the loss?

-problem with insurable interest: may limit insured

-ie - house insurance policy in my name - I don’t have title (legal or equitable) to Bren’s goods - should he still be entitled to recover under my policy?

-creditors couldn’t insure the goods of debtors because of a lack of legal interest

-if there is a mortgage, the creditor would have equitable title and thus an insurable interest

-shareholders - does holding shares entitle you to insure the business?

-shares don’t give you an insurable interest in the company’s property

Kosmopoulos
-the plaintiff insured his business property in his own name, not in his company’s name

-the trial judge found for the plaintiff in the face of a S.C.C. an House of Lords decision against him; done by piercing the corporate veil

-C.A. - finds for the plaintiff

-distinguishes Macaura and Aqua-Land on the point that they involved more than one shareholder

-S.C.C. - can distinguish, overturn, make new law, etc.; here, they made a new rule

-why was the case brought to trial?

-equities of the situation

-lawyer probably got a sense that the court was looking for an opportunity to change the law; courts weren’t inclined to apply the insurable interest test too rigidly

-the policy reasons for the rule weren’t in accordance with the rule; this can only really be argued at the Supreme Court level

-what do you have to do to get the court to change the rule?

-show it’s a bad/unjust situation

-take the court through the history of the rule and the reasons behind the rule - try to show why the reasoning is faulty

-once the court is comfortable with the fact that the reasoning is wrong, they can change it

-what were the reasons used to prop up the rule?

19. Policy against wagering

-want to make sure people don’t use the insurance system for personal gain

-must still demonstrate a pecuniary loss; if you have one, you can recover; if you don’t, you can’t

20. Destruction of subject matter

-if the insured has no interest, he will be likely to damage the subject matter of the insurance

-the criminal law already deals with this potential problem and does so effectively

21. Certainty

-not a concern - another standard can take care of this

-also, the insurance company can decide who to insure and who not to insure

22. Creditors

-won’t be any better off one way or another

-ie - if the plaintiff recovers and the creditors don’t get paid, or if the company doesn’t recover, the creditors still don’t get paid

-possibility of implying a constructive trust might help the situation

-insurable interest goes to the issue of the validity of the policy

-the concept has evolved to preserve indemnity and to guard against wagering

-before Kosmopoulos, the test was Lord Eldon’s test enunciated in Lucena which required a legal or equitable interest in the thing being insured

-the S.C.C. decided to change Canadian law in support of another test advanced in Lucena, advanced by Lawrence

-the Ontario Court of Appeal based its decision on a trial decision from Tennessee

-Wilson J. quotes extensively from Keeton (American text)

-shows that Canadian courts are far more amenable to US law in the context of insurance and they will generally follow it rather than the law enunciated by the House of
 Lords

-note that the Lawrence test from Lucena is followed in several American states

-factual expectancy test is now law

-requires a pecuniary loss - the insured must benefit from the property’s existence and be prejudiced by its destruction

-also requires “moral certainty” - what is this?  Is this to prevent wagering?  How strong does the link have to be?

-the rule of equitable legal title has never been uniformly applied

Tomlinson v. Hepburn
-involves tobacco products owned by Players, in transit on the haulier’s truck when they were stolen

-the hauliers were bailees

-if a bailee is negligent in handling property, he is liable to the owner of the property in negligence

-what happens if the property is destroyed without fault by the bailee?  There can be no action against the bailee

-the bailees carried liability insurance to protect them in situations of negligence, where they might be liable

-the bailee here wasn’t negligent

-policy in question involved insurance on the goods themselves

-the hauliers didn’t have legal or equitable title to the goods and therefore no insurable interest

-how did they end up with an insurable interest?

-the House of Lords said that bailees had an insurable interest (How?)

-the hauliers could not hold out the payout on the policy themselves; they had to hold it on trust for the bailors of the goods

-why does the House of Lords go here?  It seems to offend many basic principles

-the decision is sensible - why? - the cost of insuring the goods is already built into the cost of the service offered by the hauliers

-it makes economic sense for the haulier to obtain insurance, rather than the bailor (commercial convenience argument)

Dudelzak
-shows application of the bailee rule in the Canadian context

-the client’s wills were stored with the lawyers and subsequently destroyed - could the lawyers recover under their general insurance policy for the replacement costs of the wills?

-firm argued they were bailees; this was successful and they were found to have an insurable interest

Abric
-the plaintiff here could not be a bailee - one cannot be a bailee of real property

-the plaintiff insured a house he didn’t own; he was merely promised by the owner that the house would eventually be transferred to him

-the house burnt down and the insurance company denied coverage on the basis that the insured didn’t have an insurable interest; he was merely a tenant at will

-there was no insurable interest by Eldon’s test, but this test was not even paid heed by the court

-problem: house was given over as security to a creditor before the plaintiff was able to own it

-the court didn’t impose a trust on the money for the owner of the house

-the plaintiff wins and is able to recover under the policy without a true insurable interest

Allen
-Dawn Allen occupied the home in question with her husband and children who were beneficiaries under a trust that held the home

-Dawn was regarded as not having an insurable interest (no legal or equitable title)

-where was Allen’s position compared to Abric’s?  Better, worse, the same?

-her position is just as good if not better than Abric’s position vis a vis the property

-why doesn’t Kosmopoulos help?

-she would even fail the factual expectancy test

-would Arbic lose too?

-if appealed, what legal arguments could be advanced?

-why isn’t economic convenience from Hepburn extended to residential situations, beyond simple commercial situations?

-if Dawn didn’t have liability insurance, why should she have to pay?  Presumably, the judgment would be payable through her family’s assets and her husband would have to pay the claim out of the same money he was to receive in the first place for the damage...

-use Kosmopoulos - moral certainty of benefit from the continued existence of the property; if the property were to go up in smoke, where would she live?

-if this final point is argued, wouldn’t it then mean that minor children have an insurable interest in their parents’ homes?

-this was found to be the case in Scott, where a child torched his parents’ house and the court found that the child had an insurable interest and because of an exclusion under the policy, the parents weren’t able to recover for their loss

-the court here seemed to avoid the new rule that meted out results like Scott in favour of the certainty of the old rule

Assaad (affirmed by the ON C.A.)

-the plaintiff bought a car from a friend for $26,000, of which he paid $16,000

-the car was a stolen vehicle and was then stolen from the plaintiff

-issue: does he have an insurable interest?

-he was a bona fides purchaser for value

-if the real owner cam along to reclaim it, what could he do?  Go after his friend?

-why would he be able to collect if the car was stolen?

-how much is he entitled to be paid?  What he paid, $16,000?  What he was supposed to pay, $26,000?  Or what the car was worth, $32,000?

-the court found that he had an insurable interest by right of possession until the rightful owner came forth

-he had an expectation of benefit because the rightful owner might never come forward

-the court allowed the plaintiff to recover in the amount of $26,000

-common mistake between the insured and the insurer - renders the contract void - not argued here

-reasonable expectation was key

Milos
-the plaintiff was receiving a piece of logging equipment, which was left with its original owner until the trade-in arrived

-a loss occurs while the machine is still in the possession of the original owner

-the owner’s insurance policy would certainly pay and the issue was whether the plaintiff’s insurance policy should bear some of the loss

-the machine came within the equipment covered by the plaintiff’s policy; did the plaintiff have an insurable interest?

-under the old test (Lord Eldon), there would not have been an insurable interest

-does Kosmopoulos confer an insurable interest?

-the court concludes that there was an insurable interest, characterized as a loss of potential business profit (para. 14)

-problem: this is not the type of policy that the dealer has, he only has insurance on property, not on business losses

-this is where the court comes apart

-Milos is nothing more than a simple creditor pursuant to his contract with the buyer

-this case arguably extends Kosmopoulos to creditors having an insurable interest in the property of their debtors

-can a creditor now insure your house?  Do they have to have an interest in the property?  Does it only extend to the property that is the subject matter of the contract?

-the case is arguably narrower than the general proposition that a creditor can insure the goods of a debtor

-might compare to a bailment situation, which is commercially convenient, to fit the case into narrower parameters

-what about the will example?  (ie - cottage being left to you under grandparent’s will)

-can you insure it?

-it’s only a potential future interest; there is no immediate interest

-Abric seems to favour the insured putting some effort into the property

-if the property is destroyed before the grandparents die, you would get a benefit from something you don’t even own

-harm in allowing you to collect?  Would have to impose a trust, which may not even be convenient in the situation

-the Tomlinson case makes commercial sense - does this make sense in any other way?

-what about social reality?  Isn’t it just as important as commercial reality?

-Commercial reality carries a lot of weight - can the concept be pushed into other areas?  Do we want to?

Fire Statutory Condition #2
-deals with damage to property owned by someone other than the insured

-comes up in situations of bailment, leases, credit situations, etc.

-if the insured’s interest in property is as other than an owner, the insurance company must be given notice (disclosure of interest)

-FSC #1 covers only fraudulent non-disclosures

-if you don’t know what your interest is, at best it could be classified as an innocent non-disclosures

* the fraud requirement is included in FSC #1 and expressly excluded in #2 (fraud not applicable to FSC #2?)

-might be able to argue that fraud is set out for non-disclosures at the outset and can thus be assumed in all other provisions dealing with non-disclosures

-before Kosmopoulos, legal title and equitable title were enough to create an insurable interest

-after Kosmopoulos, is bare legal title enough to create an insurable interest? (for example, the title held by a trustee)

-factual expectancy of a loss determines insurable interest.  Does this add to the old Eldon test or replace it?

Marks
-the plaintiff had insurance on real property of which she was a registered owner

-legal ownership seems to indicate a prima facie insurable interest

-note - pre-Kosmopoulos decision

-the Court of Appeal said that the trial judge said that the plaintiff had no interest in the property

-Nemiroff said that the trial judge NEVER says this

-para 21 - makes the comment that the plaintiff had no insurable interest AS AN OWNER

-here, legal title doesn’t mean insurable interest

-we can get around this decision by arguing that the Court of Appeal was wrong in their assessment of the trial judge’s position

-one should hold a legal interest as a result of title

-ownership only comes into play because of FSC #2

-if property is owned by someone other than the insured, the interest has to be declared

-what kind of ownership has to be disclosed?  According to Marks, beneficial interest has to be disclosed

-the plaintiff, if she is not the beneficial owner, has to declare her interest

-the plaintiff wasn’t entitled to recover because she didn’t declare her interest as the holder of bare legal title

-this makes Marks an acceptably reasonable decision

-FSC #2 is still open to interpretation in Manitoba

-if Marks is applied as though a bare legal title holder has no insurable interest, a trustee cannot insure trust property at all.  If the “beneficial owner” interpretation is accepted, then trustees can still insure property

Rider
-insurance company argues Marks
-the sister is found not to have an insurable interest under Marks
-the sister could have argued that Kosmopoulos expands the old rule and it doesn’t take it away

*the case law is being applied with blinders on; the judge wanted to find for the sister

-possible argument:

-Kosmopoulos broadens the definition of insurable interest (see para 53) and an insurable interest exists because of the legal title

-in Marks, the Court of Appeal made an error in failing to apply Lord Eldon’s part of the test

-in dealing with beneficial ownership, you would want to find a different interpretation of “owner” in the case law somewhere; argue that “owner” is intended to be broader than a simple beneficial interest

-also might add that the sister didn’t act fraudulently; FSC #1 and #2 must be read together and #2 gives an example of what must be disclosed in #1

Wetston
-gets around Marks by adding in a new issue

Fire Statutory Condition #2

Marks – if you don’t have beneficial ownership, you must make a disclosure about what your interest is to the insurance company

Rider – no mention of FSC #2

-plaintiff had no insurable interest

-based on Marks – or is Marks wrong?  Should the Lord Eldon test not apply?  If it does, then there was an insurable interest

-uses the Kosmopoulos test to find a lack of insurable interest – is this right or wrong

-Kosmopoulos arguably doesn’t get rid of legal equitable title, it just adds to it.  If this is the case, then Rider would have an insurable interest

-on one hand, Wilson J. advocates a broader test; on the other hand, the factual expectancy test can be said to replace Lord Eldon’s test

-if you have an insurable interest and it is not through beneficial ownership, you have to make a declaration under FSC #2 according to Marks
Wetstontc \l1 "Wetston
-the court was not prepared to say that Marks is wrong on its interpretation of the word ‘owner’ in this case

-the property is held by the son in legal title and the father still lived in the home

-the insurance policy was taken out in the name of the son – does the son have an insurable interest?

-this question is not addressed; he has legal ownership by title and beneficial ownership is found through the presumption of advancement

-why wasn’t advancement argued in Marks?

-there is compliance with FSC #2 in this case because the son has legal and beneficial ownership

-the court seems to endorse the point that beneficial ownership is part of FSC #2

-the court doesn’t seem to like Marks, but it doesn’t do anything about it

-personal property in the house was not covered by insurance because the son has no insurable interest in his father’s possession

-consequently, the son is also free to walk away with the money without having to repair the property

-what if the policy was issued in the father’s name?  There is no guarantee that he would have been any better off with respect to his personal belongings.

-tenant’s insurance might have protected the father; how often does the average citizen think about these kinds of things?

-Wilson J in Kosmopoulos stated that all of these arguments are technicalities; insurance should be favored in most situations and the court should not concern itself with where the money was going

-all of the technicalities only frustrate the responsible expectations of the average person

Dudelzak – lawyer never declares his interests as otherwise than beneficial owner

Abric – no declaration here either

Milos – no declaration of interest as other than beneficial owner

-what do the courts say?

-they define ‘owner’ differently

-no special or specific meaning is placed on ‘owner’ – insurable interest is enough, rendering FSC #2 meaningless

Gordon v. Winnipeg Canoe Clubtc \l1 "Gordon v. Winnipeg Canoe Club
-FSC #2 – ‘owner’ does not have a special meaning

-insurable interest is enough

-the cases take both sides – who is right?

-how can a court really say that the statutory condition has no meaning?

Evergreentc \l1 "Evergreen
-says FSC #2 doesn’t apply

-Wilson J says interest must still be declared under FSC #2 in Kosmopoulos
-this is argued by the defence, yet the court says it has no application

-in Kosmopoulos, the plaintiff didn’t make this declaration

-shows the court making a rule and then not applying it

-there was no fraud etc. – to deny recovery for the building loss would be out of accord with the interests of justice and the factual expectation of the parties [para 30]

-insurable interest seems to be the key; must always argue against those cases which focus on the beneficial interest as being part of FSC #2

Hepburn – hauliers were found to have an insurable interest as baileestc \l1 "Hepburn – hauliers were found to have an insurable interest as bailees
-does a bailee have to make a declaration under FSC #2?

-in Manitoba, Winnipeg Canoe Club – heard this argument and found that merely an insurable interest was enough and the club was allowed to recover for the loss of a tractor that belong to one of its members that was stored on is premises

-the issue of FSC #2 never came up in Hepburn because it doesn’t exist in England

Decelletc \l1 "Decelle
-named insured – husband

-husband was a joint owner of a business operation with his wife

-husband has an insurable interest and is not the sole beneficial owner; does he still have to make a declaration?  Court doesn’t seem to think so.

-how much can the husband recover?  50%?  100%?

-50% represents his actual interest

-if 100% is collected, he can potentially make a profit

-if he gets 100%, he is entitled to keep 50% and hold 50% on trust for his wife

-by allowing recovery by the husband, we make sure that the rules don’t allow the husband to make a profit by the imposition of a trust

-shows protection of a beneficial interest through a trust

Keefertc \l1 "Keefer
-vendor purchaser transaction for the sale of property

-insurance policy was in place, but a fire occurred after the transaction was completed but before the purchaser took possession

-the policy was taken out by the vendor who had legal title and an insurable interest when the fire occurred

-there was no FSC #2 issue because he was the beneficial owner

-the vendor was permitted to recover under the policy, but he was required to hold the proceeds in trust for the benefit of the purchaser

Battersbytc \l1 "Battersby
-insurance policy taken out by the owner/mortgagor

-the property burned down

-the mortgagee had an interest in the property in the amount of the mortgage

-the insured was allowed to collect the full value of the policy, but was required to hold the excess in trust for the mortgagee

-in Dudelzak – what happens with the money?  Does the lawyer have to hold it in trust for the owners of the wills?  No.

-in Abric, the plaintiff collected under the policy.  Arguably, he should have had to hold it on trust for the owner of the house

-where trust are imposed, someone gets a benefit without having to pay anything.  They aren’t parties to the insurance contract and they paid no consideration for the benefit

-beneficiaries of a trust can sue the trustee for failing to fulfill their obligations under a trust – this right all depends on whether a trust can be established

-policy issued to someone with an interest as other than beneficial owner; there is no declaration of interest under FSC #2

-what if FSC #2 is the insurance company’s only argument?

-if you’re the insurance company, what do you do?

-Marks - is arguably too narrow; would frustrate trustees who don’t declare under FSC #2

-legal title should be accepted without beneficial interest under Lord Eldon’s test

-should be applied in any event - it’s on the books, it can’t be ignored, even though this is what the cases are doing

-Marks and Rider are the only cases that have denied liability based on FSC #2

-non-disclosure issue - seems to carry forward from FSC #1; if the non-disclosure was unreasonable, liability might be found

-if FSC #2 is the only thing going for the insurer, they probably shouldn’t go ahead...

-when trusts are found, what is the basis for finding them?

-must consider intention of the insured

-intention is determined by an objective test

-what factors did the court look at to be persuaded that the insured has the intention to create a trust?

Battersby - amount of interest that is insured - if the full interest is insured, the court can find that the insured had an intention to create a trust for the mortgagee

Keefer - paragraph 14 - insurance was for the value of the whole property

-vendor, in the agreement, promised to keep the insurance in force for the purchaser

Decelle - husband and wife had the same powers in relation to the business

Allen - why wasn’t a trust imposed?

-trustee took out insurance; the court found that they didn’t intend to insure for Dawn Allen

-the only intention that a trustee has is to protect the interests of the beneficiaries of the trust; if the trustee goes beyond this, they might be regarded as breaching the trust agreement

-all of the beneficiaries get a benefit that they did nothing to earn

-why do they get a benefit under a contract for which they have no privity?

-benefits claimed under a trust - exception to privity rule

23. Personal Contract

-personal insurance - different requirements because they are not contracts of indemnity

-rules of insurable interest are broader and more relaxed

-in a vendor-purchaser agreements, what happens if there is a fire between the time the contract takes effect and the time the purchaser takes possession?

-frustration doesn’t apply to land transactions where any buildings on the land have burnt down

-all that you buy is the right to the title on the property

Rayner v. Preston
-purchaser wants to be a trust beneficiary (not argued, however)

-insurance money should go to the purchaser - Why?

-argument is made and rejected

-basis of purchaser’s argument:

-everything in relation to the property, including the insurance, runs with the land

-the court rejects this argument because an insurance contract is a personal contract that insures one’s interest in the property and it has nothing to do with the land; the policy insures pecuniary interest

-the purchaser can’t benefit under contract law - no consideration, not a party

-doesn’t make the Keefer argument

-no intention

-why does it work in Keefer?  The contract stated that the vendor would keep the property insured (not here in Rayner)

-insurance policy was taken out (renewed) after the contract was entered into, before the fire

-in Rayner - the contract of insurance was taken out before the agreement was in place

-it cannot be said to have intended to insure for the purchaser because the purchaser didn’t even exist when the policy was taken out

-this case tells us that the insurance money doesn’t got to the purchaser; where does it go?

-the vendor?  The court highly doubts it because of indemnity

-then the insurance company gets an undue benefit... If there was no sale agreement, they would have had to pay!

-illustrates “windfall coverage scenario”

-in England - Law of Property Act  - money goes to the purchaser

-in Manitoba - Law of Property Act - money to purchaser on application to the court

-only applies to loss by FIRE (no limited in England)

-money must be applied to rebuilding, restoring or repairing the building

-law doesn’t exist in all provinces

-to avoid problems - purchaser should put the burden of the loss on the vendor

-standard offer to purchase includes such a clause

-still at the mercy of the vendor having a valid insurance policy...

6.
Indemnity and Subrogation
· If the purchaser cannot collect, can the vendor collect twice?

-what is collecting twice?

-what monies are taken into account?

Castellain v. Preston
-3 judgments - each says something a bit different on the question of what gets taken into account

-narrow & wide ratio - what do the judges say?

-don’t take into account gifts – all three judges agreed

-Brett, J.

-taken into account any right capable of being insisted on 

-can’t take into account gifts because you don’t have any right to a gift

-Bowen, J.

-any means to diminish the loss must be taken into account

-gifts are a means if the donor intends to benefit the insurance company

-Cotton, J.

-any money or any benefit incident to the property at the time of the loss

-Wide ratio – Bowen – any means to diminish the loss

-Narrow ratio – Cotton – any means that are incident to the property at the time of the loss

Hypothetical:

-car dealer buys a tow truck from a third party without doing a PPSA check – there is a lien on the vehicle

-truck was repossessed

-the car dealer paid $9,500 for the truck; an insurance policy paid for the loss of the truck

-the car dealer later went to the receiver and made an offer of $4,500 for the truck – accepted

-can the insurance company ask for $5,000 back?

-was the ability to buy the truck back at the lower cost (due to the timing of the market) something the insurance company can take into account?

-is it “any means”?  Does “any means” include good luck?

-was it an incident of the property at the time of the loss?

-there is no clear answer here; depends on whether you can make an argument for the narrow or the wide ratio

-would probably settle if I was the insurer so as not to narrow the decision in Castellain unduly
Teestc \l1 "Tees
-irrevocable option

-vendor gave the optionee an option to buy the land

-the owner was not free to sell the land to anyone else

-the optionee had to decide what they were going to do by a certain date

-fire occurs before the date of the option

-optionee exercises the option and says he doesn’t want the insurance money

-should the money paid by the purchaser be taken into account?

-vendor had no right to the money when the loss occurred (Cotton)

-Bowen – taken into account because it is “any means”

-court held that the vendor couldn’t recover from both the insurer and the purchaser

-quotes Cotton, but doesn’t apply

-gift issue

-who is entitled to the insurance money?  The Vendor would generally hold the money in trust for the purchaser

-was there an intention to create a trust?

-if the purchaser gives the money back to the vendor as a gift, then it is a gift, not covered by Castellain
-Rayner v. Preston – no intention to create a trust because the policy was taken out before the contract was created

-same thing here – there is no indicia of an intention to form the trust

-what if the optionee has three years in which to exercise the option?

-can the insurance company come back to claim the loss from you when the three years passes and the option is exercised?

-makes Cotton’s interpretation most reasonable

-can argue that “at the time of the loss” is key – without this it is too uncertain and difficult to assess when an insurance company will be allowed to take back their money

Melfort Distributors v. SGI (SK QB)

-landlord/tenant scenario

-tenant entitled to make improvements

-improvements were damaged

-landlord had an insurance policy and paid for the damaged to the improvements

-improvements weren’t covered; landlord did repairs

-tenant had an insurance policy on the improvements and the insurer didn’t want to pay because the landlord had already done the repairs

-the court quotes Tees
-the court holds that the tenant suffered no loss and the policy didn’t have to be paid, even though the landlord had done the repairs gratuitously (gift?)

-the tenant had no right against the landlord

-characterizes Tees as having been given a gift by the optionee – this wasn’t a gift case
-tenant abandoned carrying on his business on the premises – should have nothing to do with the legal principle, but makes the court’s decision more understandable

Willumsentc \l1 "Willumsen
-Alberta Court of Appeal

-applies classic indemnity principles

-concludes that the principle of indemnity says that you can’t be better off after the fire than before the fire

Message from the body of law:

-indemnity is alive and well

-courts don’t like insureds to get more money than they lost

-then there’s Manitoba
-why is the principle different when we’re dealing with a homeowner and an expropriator, rather than a vendor/purchaser?

Jakimowich, Drache, Palettatc \l1 "Jakimowich, Drache, Paletta
-all three were allowed to recover beyond an amount necessary to indemnify them

-how are these results possible within the established legal principles?

Jakimowichtc \l1 "Jakimowich
-the plaintiff was allowed to recover both on the insurance policy and on the expropriation

-court seems to say that the property was worth more than what the city paid for it and recovery under the insurance policy was permitted, as it did not put them over in terms of indemnity

-the court doesn’t really make an expression of what that value should be
-the optionee in Tees tells the insured that they can keep the insurance money 

-the city basically says the same thing here – it’s like a gift

-can find a trust because the policy was taken out after the expropriation proceedings (Keefer)

-court doesn’t spell it out, but seems to suggest it in paragraph 15 and 16

-seems to be within Castellain
Drachetc \l1 "Drache
-here, the city doesn’t make any gift to the insured

-the Manitoba Court of Appeal still wouldn’t allow the city to recover because of privity of contract

-the contract was between the insurance company and the owner

-the court doesn’t mention whether the contract was made before the insurance was taken out or after

-if the decision isn’t wrong – could the insurance company have gone back to reclaim the money from Drache?

-if yes, everything is consistent

-the court, in paragraph 4, seems to suggest that the insurance company couldn’t go after the insured

-if the city wouldn’t be seen as beneficiary of the trust – what about the LPA?  Must be put toward rebuilding and repairing and it only applied to purchasers under a contract of sale (now the Act is amended to include expropriators)

Palettatc \l1 "Paletta
-expropriation authority couldn’t recover under the LPA

-provision is discretionary – province didn’t suffer a loss (were going to tear it down anyway)

-in Drache, no recovery because of privity

-applied here as well  Essentially makes the LPA useless

In what circumstances can a trust be found in favor of a purchaser?

-when can a third party take advantage of the Law of Property Act?

-seems useless, in light of Paletta
-what happens if the third party was allowed to recover under their policy as well as the vendor/owner policy?  Does indemnity kick in?

-where should the money go at the end of the day?  Should indemnity be scrapped?  What is the downside of doing away with indemnity?

7.
Subrogationtc \l1 "7.
Subrogation
-means that the insurance company is allowed to recover from the tortfeasor after it pays out

-serves two purposes:

1.
make tortfeasors pay for/responsible for the torts that they commit

2.
allow the insurer to collect back what they’ve paid out on the claim

-equitable concept

-now established by the terms of the policy

-legislation also gives a right to subrogation

-when subrogation occurs, insurance company appears in the insured’s name

-MPI – can sue in its own name because it is allowed by legislation

-the insurance company cannot subrogate against its own insured; this would defeat the purpose of having insurance in the first place

-the insurance company, in exercising a right of subrogation, has no greater rights against the third party than the insured

-two types of releases:

-post loss release:  settlement with tortfeasor; if binding, the tortfeasor is protected from litigation

-pre-loss release:  tortfeasor is exonerated from liability which it would otherwise be liable for

Morawietztc \l2 "Morawietz
-son welding in the family garage; causes a fire by negligence

-parents have insurance on the house and the insurance company pays for the loss

-insurance company goes after the son

-son argues that he is an insured

-would have been defined as an insured under the policy

-must also have an insurable interest

-pre-Kosmopoulos decision

-the trial court held that the son had an insurable interest and was therefore an insured and could not be subrogated against

-the court of appeal found that the son had no insurable interest

-in Rankin, they concluded that a child had no insurable interest in his parents’ house

-now, in light of Kosmopoulos, he would definitely have an insurable interest

-case involved two insurance companies

-the son was covered under an automobile liability policy and covers anything that falls under ownership, use or operation of a motor vehicle

-house insurance company only wanted to access son’s insurance (wouldn’t go after the son if the policy didn’t cover him)

-son has an insurable interest in the contents, but not in the house (this is why his personal belongings were covered)

Wadetc \l2 "Wade
-residents only are covered by the home insurance

-to be covered, visitors must be members of the household

-most homeowners expect that things done by their children will be covered by their insurance (reasonable expectation)

-this however, is not the case

-in Kosmopoulos, plaintiff counsel had a lot of American authority (helped to support arguments)

Reedertc \l2 "Reeder
-brother moves into his brother’s house; daughter’s negligence causes fire

-brother is covered – why?

-have to get the brother to be an insured; somehow, we have to find an insurable interest

-as a guest, the brother is given coverage under the policy because the policy was taken with the intention of benefitting the guest

-policy was ten out before the brother came on the scene

-Rayner wouldn’t allow a trust because of this fact

-presumed intention to benefit you and anyone else who comes on the scene, in American law

-is this reasonable?  It is certainly practical
-what insurable interest does the brother have?

-would have no place to live if the building ceased to stand

-in Kosmopoulos, a broad definition is favored to create more insurance, not less – how far can this be stretched?

-if there is an insurable interest, there is no subrogation

-can we use this to overcome Wade?

-trilogy of cases:

-landlord owns premises; has insurance to cover the property

-tenant occupies the premises

-lease exists between the landlord and tenant

-problem: loss is caused by the tenant or the tenant’s employee

Greenwood Shopping Plaza
-tenant=Canadian Tire; two employees caused a fire that damaged the premises

-Greenwood recovered from the insurance company, who commenced a subrogated claim

-the claim against the tenant did not succeed, so the insurance company went after the employees and they were successful

-the employer is vicariously liable for the negligence of the employee

-the trilogy shows the insurance company going after the tenant and none of the insurance companies were successful

-the insurer has no greater rights against the tenant than the insured does; ie - if there is an exonerating term in the lease (stated expressly, clearly, unambiguously, etc.) then neither the insured nor the insurance company would have a claim (lease exclusion)

-the insurance company cannot subrogate a claim against its own insured

-the tenant must somehow come under the insurance policy

-either done by having the policy in the tenant’s name, having the tenant named as an insured in the policy or having an intention to create a trust; all require an insurable interest

-note that the cases kind of go both ways when it comes to which method of analysis is accepted

Pyrotech
-para 11, p.4 - something in the lease excluded the tenant from liability

Tony & Jim’s Holdings
-doesn’t consider Silva to be protected because he is an unnamed insured under the policy (para 16)

-considers the terms of the lease

Madison Developments
-damage caused by a subcontractor’s negligence

-subcontractor protected from a subrogated claim

-based on lease, which contained an exclusion clause (para 13)

-also looks at whether the subcontractor becomes an insured under the contractor’s policy

-is this obiter?

-at the end of the day, this view of the case seems stronger in the judgment

-What facts and circumstances caused the courts to conclude whether a lease exclusion is acting or whether the tenant is an insured under the policy?

-if there is nothing in the lease that speaks to the insurance covering the tenant as well, the court will find against the tenant

-see Perlitz, Matthews, Fraser River
-in the U.S., if there are no terms in the lease dealing with insurance, what happens if there is a loss?

-can’t subrogate against the tenant; unless an agreement states otherwise, the tenant is a co-insured (you are presumed to insure everyone with an interest in your property)

-exact opposite in Canada

-U.S. position is more in line with the reasonable expectations of the average person

Hutson
-similar case, subrogation was allowed

-distinguished in the trilogy

-different terms in the lease

-in Pyrotech, the tenant says they will pay the premiums in the lease; the landlord paid them in Hutson
-in Cummer-Yonge, there was a covenant to repair everything except fire damage

-big leap to get from tenant’s covenant to pay the insurance to finding an exclusion clause in the lease... easier to get to making the tenant a party to the insurance contract

-you must have something that expressly mentions the premiums or the insurance in the lease to get past Hutson according to Cummer-Yonge and Eaton
-what is the easiest thing to throw in?

-Madison - nothing in the contract between the contractor and the subcontractor that talks about insurance

-talks about commercial reality (similar to Sutton)

-Commonwealth also talks about this; here, the party became an insured

-talks about bailment; done for business efficacy reasons (intention comes from the commercial reality of the situation)

-how come this can’t be or hasn’t been done for landlords and tenants?

-are Canadian courts prepared to accept ‘reasonable expectations’ rather than just ‘reasonable commercial expectations’?

-it is difficult to determine on what basis subrogation was disallowed

-does it make a difference?

· tenant/contractor can’t be subrogated against because they have been exonerated

-need an exclusion clause

-where?  In the lease - must have a clause that renders the tenant not liable

-if you argue the premium payment clause, what about a contractual rules that say that an exclusion clause has to be express and in clear, unambiguous terms?

-how can you imply an exclusion clause from an agreement to pay premiums?

-what if you do read in such a clause and then the insurance clause comes along and discovers that the tenant has been released from liability?

-the insurance company will argue that the insured cannot do this because their right of subrogation has been destroyed

-in Cummer-Yonge - paragraph 12 - the insurer is entitled not to be deprived of the benefit of subrogation without the insurer’s consent

-why did the court still allow the landlord to recover and not allow the insurer to pursue the tenant?

-subrogation clause, para 15 - release from liability entered into by the insured prior to any loss or damage won’t affect the policy (consent of insured to modify subrogation rights)

-if this clause had not been there, how would the courts have decided?  There was no consent, therefore subrogation rights could not be deprived by the insured

-what about using the argument that the tenant is an insured?

-does FSC #2 have to be observed?

-what if the tenant criminally burns down the place?  If there is a criminal act, no one recovers, not even the landlord

-what if the tenant does something to the premises which causes a change material to the risk?

-even if the tenant was insured, in Canada, you need objective criteria to point to in order to show that the tenant is insured

-where can the indicia of a trust be found?  In the terms of the lease?

-you can try to argue that they can be presumed, as it is in the American cases

-the preferable theory will depend on the facts

-the co-insured might make sense if there has been no illegality on the part of the tenant/co-insured

Greenwood Shopping Plaza
-the insurance company paid Greenwood for the fire loss caused by the tenant’s employees

-the insurance company doesn’t go after the tenants, but goes after the tenant’s employees

-are the employees insured?

-need an insurable interest in the building?  Do they have it?

-no legal or equitable title

-can Kosmopoulos be stretched this far?

-based on an exclusion clause?

-can an employee take advantage of the exclusion clause in the lease to which hey are not a party?

-the insurance company says no - so does the Supreme Court

-the employees had liability coverage under their home insurance policies

-London Drugs wouldn’t have helped - the employees were not doing anything in furtherance of the lease that the tenant had with the landlord

Madison Development
-the contractor and subcontractor - is the subcontractor protected under the contract of insurance purchased by the contractor?

-yes

-why?  Seems to justify it based on both reasons; exclusion and insured exceptions are both discussed

-how does the subcontractor become an insured when there is nothing int he contract that indicates that they are meant to be insured?

-the court says it doesn’t matter - they use “commercial reality” to justify the protection of the subcontractors

-what about the subcontractor’s employees?

-they try to go after the employees and they don’t win - why?

-the court followed London Drugs - the employees were carrying out the contract that existed between the contractor and the subcontractors

-the employees were protected by the exclusion clause

Tony & Jim’s Holdings
-landlord tenant scenario

-insurance company wants to subrogate against the tenant’s employee

-can’t do this - the employee was protected

-the employee was also the one who signed the lease

-but, when the fire occurred, he wasn’t carrying out the terms of the lease

-used “identity of interest” to cause the employee to be protected

-uses “commercial sense” and “reasonable expectations” to justify the employee being covered

-does it extend the principles too far?

Fraser River Pile
-exclusion clause wasn’t in the lease agreement - it was in the insurance policy, which stated that the insurance company won’t subrogate against lesees

-the insurance company argues that the lesees can’t take advantage of a clause in a contract to which they are not privy to

-do they fall within London Drugs?

-they were not carrying out the terms of the insurance policy when the loss occurred

-new change - if you are expressly mentioned, you are covered

-if you are involved in the very activity contemplated by the contract containing the provision upon which you seek to rely, you are covered (para 39)

-were the employees in Greenwood involved in something contemplated by the contract containing the provision?  Not really...

-if there is a clause in the contract, once the third parties right crystallizes, the contract cannot be changed (para 36)

-when does the right crystallize?

-what is this right?

-the case doesn’t say that where there is a contract between A and B for the benefit of C, C can sue under the contract to gain a benefit

-the contract must be used as a shield, not a sword (sounds like estoppel, but because there was no reliance on the contract by the third party, there is no estoppel)

-what would happen if the Supreme Court had to deal with a Greenwood scenario again?

-does this change apply beyond insurance law?

-what if we consider the employee who cause the barge to go down?

-would his actions fall under the clause?

-employees are not named in the insurance policy

-the policy says ‘operators’ - was what they were doing at the time ‘operating’ within the meaning of the contract?

-co-insured approach would have been a simpler argument in Fraser River
Subrogation Problems
1) -not a contract of indemnity

-no such thing as double indemnity in this situation

2) -does subrogation arise from a gratuitous payment?

-gift - not taken into account when determining whether or not the insured has been fully indemnified

-Fireman’s case in syllabus - the insurer cannot subrogate unless they incur a liability under the policy

-legislation allows subrogation as soon as any payment has been made

3) -case - Ledingham
-common law - no - rule: must be fully indemnified before you have a right to subrogate

-property is under-insured

-what if there was a deductible?  Can the insurer subrogate?

-no - there isn’t full indemnity

-what if the insurance company waives deductible to allow full indemnity so that they can subrogate?

-can argue that the waiver of the deductible is a gift and is not taken into account

-the insurance company will usually require the insured to assign rights of action

-no consideration is given for the assignment

-nothing requires the insured to sign

-what if there is a fire in your house cause by a third party and you are also personally injured?

-$20,000 house loss

-$60,000 injury to person

-$20,000 in house insurance is paid by the insurance company

-do they have a right of subrogation?

-no subrogation until full indemnity - not present here because the personal injury loss is still outstanding (arguably)

-the insurance company might argue that you are fully indemnified for what you were insured for

-what if the third party only has $50,000 of insurance?

-does the insured have first priority on the tort-feasor’s insurance over the insurance company?

-all depends on how full indemnity is defined; what are the arguments under the common law?

-deductibles:

-do they prevent full indemnity or can the insurer argue that the insured was fully indemnified with respect to the coverage they had under the policy?

-there is no Canadian jurisprudence on this point

-some American courts say that entitlement under the policy is full indemnity, whether the full value of the loss is paid or not, or if there was a deductible, etc.

-in England - Napier v. Hunter - House of Lords, 1993

-loss of $160,000

-insurance of $125,000, subject to a $25,000 deductible

-the insured settles with the third party for $130,000

-what does the insured get?

-the deductible causes the insured to become a self-insurer to the tune of $25,000 (deductible)

-the insured got $135,000

-what would the Canadian courts do?

-legal arguments under the common law

-with the right facts, perhaps the court would be sympathetic to the fact that the insured carried the insurance for a long as he did in order to recover and it is not fair for the insurer to get away with paying only $5,000

-more likely for Canadian courts to adopt the American approach in insurance law, rather than the English approach

-what about the legislation - that allows subrogation without full indemnity in fire and auto insurance - you can’t change the common law unless it is done expressly

4) -post-loss releases - what happens when the insured settles with a third party before they get to court?

-ie - I lost $100,000.  I have insurance.  Pay what you can and we’ll call it a day; the insurer cannot then subrogate because the insured has entered into a post-loss release with the third party

-it is a question of whether the settlement was in good faith and if it was reasonable in the circumstances

Globe & Rutgers
-must bear in mind the law relating to releases in contract

-they can’t be contrary to the law or public policy

-must have subjective consideration

-duress/unconscionability often come into play; the court will knock them down for unude influence or unconscionability

-automobile insurance provisions - releases after notice won’t be a bar to subrogation

5) -pre-loss release

-argument was raised in the lease cases with respect to the tenants

-has the insured taken away the insurer’s right to subrogation?

-Pigeon J. - SCC - Cummer-Yonge - insured can’t go around messing with the insurer’s right of subrogation

-obiter statement?

-Brisbane - Australia

-each judge says something different

-Kitto - bases his judgment on non-disclosure

-in fire insurance, fraud bails us out

-in other areas, there is no fraud thing

-also runs into areas of change material to the risk

-decided this way because he didn’t think the change was material to the risk

-Walsh - insurance company can’t complain about the pre-loss release when it is not abnormal or unusual for that particular transaction

-consistent or inconsistent with Pigeon?

-implied permission - not express - if reasonable, then the insurance company can’t complain

-put Pigeon’s statement together with Walsh

Blue Sparrow
-the defendant exonerated the bailee from legal liability

-the insurer wanted their money back because their right to subrogation was destroyed

-they are allowed to get their money back because of fraud by Blue Sparrow (they falsified a memo - fraud!)

-the court finds for the insurance company on three grounds:

-fraud of the insured

-non-disclosure

-breach of warranty - policy won’t enure directly or indirectly to a bailee - the exoneration caused this

-how do we get around this decision?

-case is confined to the terms of that policy (consistent with Cummer-Yonge)

-exclusion clause - attack - not clear, ambiguous, fundamental breach (makes exclusion clause go away)

-what if the third party is only found 30% liable or even 0% liable for that matter?  How can the insurance company know what they lost until the action with the third party is determined?

-the insurance company has to demonstrate some sort of loss that they would not have lost if the release wasn’t there AND they should have to pay first before they can get the money back by proving the loss

-argue for an adjournment until the matter with the third party is settled

6) s.146 - changes the common law?

-Sheridan v. Tynes - 1971 - Nova Scotia

-the insured wasn’t fully indemnified - the deductible and personal injury amount were still outstanding

-the insurance company argued that the statute gave them a right of subrogation and changed the common law to allow that right when ANY payment was made

-the court reads in words that aren’t there - full indemnity is required

-the third party can’t be sued twice - the insurance company has to sue for both actions (motor vehicle and personal injury) - are they really gong to care about recovering for the loss that they aren’t subrogated for?

-Ritter v. Naugle - 1975, NS

-courts say the common law was changed

-Lawton v. Dartmouth - 1975, Sept., NS

-court finds the common law hasn’t changed

-Dillman - 1999

-statute changes the common law

-there is no unanimity among the provinces

-the common law seems to have been changed by the statute; any payment allows subrogation

-gives rise to a pro-rata calculation

-ex:
$10,000 worth of insurance

$10,000 recoverable from the third party

-common law - insured would get $20,000

-statute - insured would get $10,000 from the insurance co and $6,000 from the third party for a total of $16,000

calculation: (insurance company)

Payment by insurance company     x   amount recoverable = what the insurance

Full amount of the loss




company gets

Willumsen
-which calculation was correct?  Which one was preferable?

-Alberta C.A. - uses their own formula and says it comes out the same as the statutory formula - it is not!

-in Manitoba - what would the court do?

-likely extend Jackimowich, Drache, etc.?

-if not - maybe the statute method?

-what does the change in the common law mean?

Farrell Estates
-statute has changed the common law

-B.C. C.A.

-changes the common law to give a right of subrogation but the insured gets control of the action until he is fully indemnified

-Why? What is going to make the insurer do the best job possible to ensure that the insured is fully indemnified?

-what does ‘control of action’ mean?

-who gets to hire the lawyer?

-if the insurer picks and pays for the lawyer, how is that controlling the action?  Does it mean that the insured gets to give the lawyer instructions?

-makes more sense for the insured to control, especially if the amount to be recovered by the insurer is smaller?

-what happens if the insurer says they don’t want to subrogate and then they want to be paid after the claim has been pursued?  Are they estopped?

-better idea - team of lawyers - insurance company pays for both

*no case law that settles the practical application of Farrell
-not a lot of case law in Manitoba that deals with subrogation (or in Canada, for that matter - and it is not uniform)

Intentional Acts and Public Policy
-various people who have a right to make a claim under an insurance policy:

·
Insured (named, unnamed - by trust, defined)

·
beneficiaries - ie - life insurance (every province has legislation that says beneficiaries can sue)

·
s.127 of the Insurance Act - victim’s ability to recover under the tortfeasor’s liability policy

-first brought in with automobile insurance

-public policy rule - no one is allowed to benefit from their own wrongful act (ex turpi causa)

-also dealing with exclusion clauses (excluding coverage for wilful intentional act of insured)

Public Policy Rule - Common law
-doesn’t matter whether or not the loss was intended - you still can’t recover

Holub Modeling v. Halifax Insurance Co (2000, ON SC)

-the plaintiff had computers stolen from their business

-they wanted to recover under the insurance policy, but the insurance company denied liability because the computers were being used in part to commit criminal acts (fraud)

-denied recovery because you cannot recover for something that you used in criminal acts

-don’t want criminals to benefit from wrongful acts

Brissette Estate
-Sopinka’s obiter statements caused many problems

-the insurance policy was taken out jointly by the husband and wife and the husband murdered the wife

-beneficiary under the policy: husband

-by the public policy rule, the husband shouldn’t be able to collect

-consequences: what happens to the children?  One parent is dead and the other is going to jail

-Sopinka wouldn’t allow recovery in any way

-Cory - wants a new interpretation of the rule so as to allow the insurance to be payable

-if the estate was named as the beneficiary, it would have solved a whole host of problems

-wanted someone to collect so that the insurance company didn’t get off scott free

-comes up with a constructive trust

-the policy was owned jointly

-the husband was expressed as the beneficiary - Cory wants them to be payable to the estate through a trust

-how?  Because the wife was the owner, Cory was able to find an intention to benefit the children in the event of default

-Sopinka says you can’t rewrite the terms of the policy

-how does Cory do this?  Analyzes the American approach

-three variations:

1.
Ambiguity - construed against the insurance company (contra preferentum)

2.
Only exclusions that are clearly expressed can exclude coverage

[both are already available in Canada]

3.
Reasonable expectation of policy holder will be honored even though the painstaking study of the policy provisions would have negated those expectations

-which did Cory apply?

-the policy doesn’t say anything about what is to happen if the money isn’t payable to the survivor?

-reasonable to expect the parties to expect the money to go to the deceased’s estate

-seems like he’s going to the third option, but really says he’s deciding on the basis of ambiguity - but truly, there wasn’t ambiguity in the policy

-paragraph 9 - stupid statement

-public policy doesn’t allow insuring criminal acts, regardless of the payee of the proceeds

-made a wide statement that says no one should be able to recover under an insurance policy where the insured has committed a criminal act

-put to rest in Oldfield - wife was innocent had nothing to do with the husband’s death

Oldfield
-wife was the beneficiary under the husband’s policy and she had nothing to do with his criminal acts

-the insurance company denied their liability based on Brissette
-the trial judgment goes through all of the reasons why the statement in Brissette was wrong

-case was carried to the SCC and they did their best to paint Sopinka in a good light, even though he had made a mistake

-Goulet v. Transamerica - similar issue - insured died while planing a bomb in a car at the Dorval airport

-beneficiary was his wife

-reached same conclusion as Oldfield - beneficiary was innocent; no public policy rule to dis-entitle her from recovering

-para 67 - SCC

-modify public policy to allow an innocent person through the insured’s estate

-obiter statement

-estate is an extension of the insured - this is made clear in Brissette
-can this help Ms. Brissette?  Not really - policy says it goes to the survivor, not the survivor’s estate

-the court doesn’t seem to want the insurer to benefit from the public policy rule

-if they don’t want the insurer to get the windfall in this situation, can this be extended to indemnity?

-public policy is not tied in with intention

-to what criminal acts does public policy apply?

Gray v. Barr
-Barr accidentally shoots Gray

-two issues: public policy and whether or not the act was an accident

-public policy:

-was the act committed by Barr a criminal act of the kind that comes within the public policy rule?

-Denning - act must be wilful, culpable conduct

-Salmon - must be shocking

-public policy is not static

-civil court is subject to a different standard of proof as to what is criminal than criminal court and the civil court is not bound by criminal decisions

-was this an accident?

-policy wording said that they were covered for injuries caused by “accident”

-no accident - no coverage

-Denning - not an accident - cannot be an accident if you do something deliberately

-Barr intended to go up the stairs; everything that follows from that event also becomes intentional

-the incident was reasonably foreseeable and not an accident

-Salmon - accident - “without intending to injure”

-was the result intended?  Here, it was not

-case law is divided on what the test for an accident is

-is “reasonably foreseeable” a good test to apply in liability insurance?

-makes accident insurance policies ineffective, if it is the test!

-SCC has come to this conclusion in at least one case

Martin
-doctor overdosed on Demerol and died

-Denning would have used the objective test and found that this was reasonably foreseeable

-test - subjective - applied

-the court found as a fact that the doctor did not subjectively intend to kill himself

-was it reasonably foreseeable?

-if the result wasn’t intended, was it an accident?

S.92
-comparable provision in all provinces

-believed to codify the public policy rule

-has done so with a change (wording)

-there is no recovery when the insured has committed a criminal offence with intent to bring about the loss
-what does “intention” mean?

-doesn’t apply to life insurance, motor vehicle insurance

-public policy under common law prevails

-the public policy rule only goes to deny coverage to the person who did the wrongdoing

-exclusion clause - no one recovers

-ie - victim sues tortfeasor and wins; victim can enforce the tortfeasor’s insurance policy under s.127; the victim cannot recover if the act is excluded by the policy

-if there is no exclusion, there is no public policy reason for the victim not to be able to recover; the insurance company can then sue the insured for the proceeds, provided the public policy rule applies to the insured’s actions

Sirois
-the defendant picked up his lawnmower in order to threaten his neighbour

-the neighbour put up his hands in self-defence and his fingers were severed

-the defendant kept on mowing the lawn

-does s.92 apply?

-was this a criminal act with intent to bring about loss?

-the defendant didn’t intend to sever his neighbour’s fingers, he only intended to scare him (Laskin, in dissent)  

-the majority found an intention to bring about the loss and found that the loss was foreseeable

-problem with judgment...

Devlin
-what was the driver intending to do?  Frighten his passenger

-public policy rule was not engaged - why?

-court tries to distinguish Sirois in paragraph 53

-the insured didn’t try to injure the passenger

Newcastle
-was what the teenaged rogues did reasonably foreseeable?  Yes

-did not intend to burn down the building

Sirois
-majority looked at three issues:

1.
Was this an accident?

2.
Does s.92 kick in?

3.
Does the exclusion clause kick in?

-what does ‘accident’ have to do with it?

-it was relevant in Gray v. Barr because the policy covered liability arising out of an accident

-here, the policy says nothing about accidents.  The court seems to engage in this analysis for the purposes of figuring out what ‘intention’ means in s.92

-s.92 - requires a criminal act + intention to bring about the loss

-the criminal act was an assault

-is intention present?

-the court examines what an accident is - if something is an accident, it is not intentional; if it is not an accident, there is intention

-problem: ‘accident’ may have different definitions depending on the context in which it is used

-seems to be an error to use the definition of an accident to see if there was an intention

-why was the definition of accident from Gray v. Barr used when accident was defined by the Supreme Court in Walkem Machinery just a few months earlier?  (Rejected foreseeability test and gave a different definition of accident)

-if this definition was used, the result could have been different

-exclusion clause - not covered for intentional loss

-the court defined intentional here in the same way as it was defined in s.92 (note that these sections have entirely different purposes; contract v. public policy)

-under the rules of contract, an exclusion clause must be interpreted narrowly (ie- subjective intention); there is no discussion of this in the case

-what does intention mean?

-Laskin - must intend the damage or the loss that resulted

-majority - everything that follows from the criminal act that is reasonably foreseeable is intended

-exclusion clause says “caused... by”; s.92 does not

-what arguments can be used to get around this case?

-’caused’ can be interpreted as meaning proximate cause or direct/immediate cause

-difference: immediate happens close to the loss, proximate happens farther away

-ambiguity here - must be construed against the insurer (direct clause would be applied) - this is not discussed in the case...

-what about intention?

-s.92 was made to change the common law

-why was ‘accident’ used to define intention?

-why was a different definition of ‘accident’ used here than in Walkem?

-how has this case been applied?

-Devlin - looked at what the insured intended to do

-distinguished as unnatural use of lawnmower

-Newcastle - burning down the building was not intended

-fire was reasonably foreseeable

-lower courts seem to distinguish it at will

-the public policy rule is invoked only against a criminal

-a victim sues a tortfeasor and is successful

-under s.127 - the victim is entitled to payment under his insurance policy

-the victim is not a criminal and cannot be denied recovery on this basis

-the insurance company will then go against the criminal insured to recover back the payment

-if there is an exclusion clause and the situation falls within it, there is no insurance and NO ONE can recover

-implied exclusion clause - eluded to in Higgins
-cannot intentionally destroy your own stuff; the insurance covers the risk of loss, not a certainty of loss

-Sirois clause - also in Taylor, Newcastle
-’caused intentionally by the insured’

-what does ‘caused by’ mean?

-what is ‘intentionally’?

-Newcastle and Taylor both found the insurance coverage to be active; (So does SGI, 

Blanchard)

-the cases are all over on this point

J.B. v. Cooperators (NB)

-female therapist improperly initiated sexual contact with a client and was sued

-was she covered under the policy?

-she intended to initiate conduct; she didn’t intend to cause the damage experienced by the client

-subjective approach used (consistent with other NB cases like Newcastle and Blanchard)

-AB, SK - don’t follow Sirois
-ON follows Sirois
Buchanan (2000, ON C.A.)

-19 yr old boys get into a fight; one is seriously injured by the other

-exclusion clause: excludes everything reasonably foreseeable and intentional

-coverage was not allowed

Emeneau (2002, NS C.A.)

-insured owns building with tenants

-attempts to commit suicide by pouring gas on the floor of the garage and inside his truck, which he sets on fire; changes mind and escapes

-damages the building and the property belonging to the tenants

-the tenants sue for property damage

-insurance company resists claim; there was an exclusion clause in the policy

-the damage was more than the insured intended, but all the damage flowing from his intentional act was deemed intentional

-followed Sirois; exclusion clause operated, no recovery was allowed

Scalera
-deals with an intentional act exclusion clause

-court concludes that the sexual assault is covered by the exclusion clause

-para 127 - Saindon is not helpful...

-all involved unforeseen physical consequences (what does this mean?)

-exclusion clause operates

-intention found because there was an intentional tort

-intention to cause the damage was conclusively presumed

-does this case apply only to non-consensual sexual activity?

-does the mere commission of a criminal act, whether it was intended or not, exclude the loss from coverage?

-the cases produce opposite results

Hartup v. B.C. AA Insurance Corp. (2002, BC)

-the insured hit his fried with a pellet gun accidentally

-he plead guilty to a firearms storage charge and not-guilty to improper uses of a firearm

-the exclusion clause wasn’t triggered

-the court seemed to run the two clauses together

Kraiger (2001 BC SC)

-insured’s son deliberately set fire to a building; the fire went out of control and damaged several other buildings

-the boy only intended the initial fire

-the criminal act triggered the exclusion clause

-in Scalera, the SCC proceeded on the intention question

-they concluded that intention would be presumed and the exclusion clause comes into play

-why didn’t they look at this case in terms of the criminal act part of the clause?

-in Sansalone, the clause only said intentional act; in Scalera, it said both intention and criminal act (involved the same facts)

-the court wanted both cases to be decided consistently, therefore they only looked at intention

-”caused by” - creates the same interpretation problems as ‘intention’

-drafting can confuse things even more, ie, Rothwell v. Morecraft - ‘directly or indirectly while committing or attempting to commit a criminal offence’

-not including the same wording in other exclusion clauses may help in arguing that the clauses only apply to direct acts, as the case may be

-cause, intention, criminal act - all open to argument

Co-Insureds
-are other insureds handcuffed by the criminal act of a co-insured?

Higgins
-deals with the rights of business partners

-one partner burned down the business; can the other innocent partner recover under the insurance policy?

-the ON CA - overruled the trial judge - the innocent co-insured did not have to suffer the acts of the criminal co-insured

-two claims:

1.
Stock and equipment - even the innocent co-insured could not collect for this because of a special exclusion clause that did not permit recovery

2.
Building - innocent co-insured could recover because there was no exclusion clause relating to the business

-the public policy exclusion could not be used because the co-insured did not do anything wrong

-the insurance company argued for an implied exclusion - para 12 - cannot bring about the event upon which the insurance money is payable

-goes to the subjective state of mind because it is implied

-Wood intended the loss; the implied exclusion clause kicks in

-the C.A. allowed recovery because of ‘and/or’ in the policy

-this enabled the court to find two different contracts

-the implied exclusion clause does not therefore act under Higgins’ policy

-when do you sever?

-when the policy reads and/or?

-the interests are presumed to be several unless the policy expressly says that they are joint

-what does this case stand for?

-always sever unless it clearly states that the insureds are insured separately

Scott
-child burns down parents’ home

-parents attempt to collect on their insurance

-decided on the basis of clause (d) - para 2 - which part?

-insured or person whose property is insured hereunder

-why would they be talking about insurable interest unless they meant ‘insured’?

-the son is clearly an insured by the definition used

-child had an insurable interest in the home based on Kosmopoulos
-what is the nature of the interest?

-can he move to recover part of the insurance monies for himself?

-is this what Wilson J. intended?

-what about severability?

-according to Higgins, severability is assumed unless the policy expressly says ‘joint’

-dissent - severs the interests

-insurable interest of the son was limited to the value of his possessions

-there was also a hint at deciding on the basis of reasonable expectations, but the court backs away and goes the route of ambiguity instead

-para 42 - must clearly set out the contract as being joint if that is what is intended, otherwise, ‘several’ is assumed’

Snaak
-similar exclusion clause as found in Scott
-the court concludes that they must look at the policy severally

-the parents’ coverage was not impaired by the exclusion clause that operated to exclude the child’s coverage

Riordan
-foster child burned down the house

-the child was found to be an insured

-the modern rule was accepted and the coverage was severed

-what about when we’re dealing with spouses?

Walsh
-C.A. - follows Scott - no coverage

-gives several ways to distinguish Scott
-majority did not consider the old/new rule issue

-the clause wasn’t the same

-finds for the insurance company

-logic: if you cannot allow recovery for an unnamed insured without an insurable interest, you cannot allow it for a named insured with an insurable interest

-towed the majority line

Wigmore
-as a matter of policy, the court wouldn’t disentitle the wife

-why should the innocent party be punished?

-relies entirely on the dissent in Scott
Poon v. Gordon
-ON C.A., Sept. 2002

-husband burned down the house

-exclusion clause operated - wife wasn’t allowed to recover

-no reference to Snaak
24. Claiming for a Loss

Notice of Loss

Glenburn Dairy Ltd. v. Canadian General Insurance Co.
-plaintiff company was sued for an accident that occurred while it was repairing an ice cream machine where a woman tripped over some tools and broke her hip

-the plaintiff did not file a proof of loss immediately after the accident and only did so 10 months later

-the policy stated that proof of loss was to be filed ‘as soon as practicable’

-the court found that notice of the accident should have been given immediately after the accident occurred, whether or not the plaintiffs thought there was serious bodily injury to the woman

-it is not up to the plaintiff to make a judgment call as to the seriousness of an accident

-notice of the accident was a condition precedent to any recourse the plaintiff could exercise against the defendant

Marcoux v. Halifax Fire Insurance
-a truck owned by the plaintiff was in an accident and it struck an old man

-the driver of the truck reported the accident to the plaintiff and told him about the man

-no notice of the accident was given to the insurer

-the old man brought a suit against the plaintiff two months later and the insurance company was notified of the situation

-the insurance company refused to defend the claim for the plaintiff’s failure to give prompt, written notice of the accident

-the purpose of the clause is to permit the insurance company to make an immediate investigation, check facts, seek names of witnesses and not be at the mercy of the claimant

-the insured is not to determine the gravity of the injuries and decide whether or not the insurance company should make an investigation, their duty is to simply notify the insurer of the accident

Proof of Loss

National Development Corporation Limited v. The Halifax Insurance Company
-fire occurred in the plaintiff’s building and the plaintiff filed a proof of loss

-at trial, the judge found that the proof of loss was grossly exaggerated and made an adverse finding of credibility against the plaintiffs

-the insurance company alleged that the plaintiff’s claim was fraudulent

-when fraud is claimed, the burden of proof is on the insurance company to prove fraud on a balance of probabilities

-the threshold of proof is higher than that for negligence; the insurer must produce evidence that is ‘clear and satisfactory and leaves no room for any reasonable inference bu that of guilt’

-the trial judge felt that if there was any fraud in the claim, the entire claim was vitiated

-however, the trial judge did not rely on any single item of misrepresentation but found fraud from the evidence as a whole

-C.A. - would leave open the question of whether in any given case a single item of fraud would automatically vitiate the claim...

-the court of appeal maintained the trial judge’s finding but cautioned that most proofs of loss are not entirely accurate and some leeway must be left for puffery and establishing a negotiating position; if this is established, fraud should not be found

Krill v. The Canadian Surety Co.
-the plaintiff was in a car accident and in a statement made to the insurer, maintained that he had nothing to drink that evening

-it was later shown that he had consumed alcohol at a Christmas party

-this fact was admitted in discovery and in trial

-Statutory Condition 7 - any fraud or wilfully false statement in a statutory declaration in relation to any of the above particulars, shall vitiate the claim of the person making the declaration

-the court did not accept that the statement made to the insurer was a statutory declaration

-the court was satisfied that the statement was false but that it was corrected under oath

-the court was not concerned with the false statement made immediately after the accident which did not concern any vital matter in reference to liability or negligence by the drivers and the court provided relief under s.107 (where there has been imperfect compliance with the statutory condition, the court may relieve against forfeiture or avoidance where it deems it inequitable that the insurance be forfeited or avoided on that ground)

Appraisals

s.121

-each party appoints an appraiser; the appraisers appoint an umpire

-appraisers determine the matters in disagreement; if they agree, they submit their differences to the umpire; the finding in writing by any two is determinative

-each party bears their own costs and half of the cost of the umpire

-if either party fails to appoint an appraiser within the time allowed or the appraisers fail to agree on an umpire, either party can apply to the Court of Queen’s Bench so that they may appoint an appraiser or umpire

s.123(3)

-failure to have an appraisal made or the fact that an appraisal is made or is in progress does not preclude the court from determining any issue under a policy

Fire Statutory Condition 11

-where there is disagreement as to value of the property insured, the property saved or the amount of the loss, those questions shall be determined by appraisal before there can be any recovery under the insurance contract whether the right to recover is disputed or not

-there is no right to an appraisal until specific demand therefor is made in writing and until after proof of loss has been delivered
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