Criminal Law - Term 2
IV - Mistake or Ignorance
1. Notes
2. Of Fact
-may be seen as somewhat of a defence to the actus reus and mens rea

-the defence aspect lies in the fact that there is no actus reus or mens rea

-positive justification: recognizes that the offence has been committed, but that there was a reason for it (like in the case of self-defence)

-pure defences do not exist in the criminal law

-defences are essentially allegations that one of the elements of the offence is not that

-mistake of fact and of law serve to negate the offence

-in certain situations, mistake of fact is no problem:

-bigamy: if you don’t know your spouse is still alive or that the process you went through was a legal marriage, are you guilty if you marry a second time?

-the actus reus is found in both instances, but the mens rea is lacking

Pappajohn v. R
-the defendant and the victim go back to the defendant’s house

-the defendant claims that they went in, the victim put her keys down, she went into the bedroom, took off her clothes (there were no signs of a struggle and her clothes were neatly folded)

-he claims she consented to the point where he put a gag on her and tied her hands

-this is when the victim got scared and ran out

-were the acts of intercourse that occurred before the victim was tied up consensual?

-the defendant says they were, the victim says they were not

-is consent a part of the actus reus or the mens rea?

-does the defendant have to intend to have intercourse with her or does he have to intend to have intercourse with her without her consent?

-the judges find that the lack of consent must be a part of the mens rea, otherwise crime would extend too far

-the mens rea of the offence: intercourse with knowledge of lack of consent

-did the defendant know that the victim was not consenting?

-has the Crown proved lack of consent beyond a reasonable doubt or has the defendant raised doubt on the issue of lack of consent?

-two ways to look at it:

1) Was she consenting?

-if she was, there was no actus reus

2) Mistake of fact

-the victim was not consenting, but the defendant thought that she was

-what happens when the victim does not make it obvious that she is not consenting?

-leaves it open to the defendant to argue that he thought she was consenting

-almost puts an onus on the victim to make it obvious that she is not consenting, possibly increasing the risk of harm (they may think it will make their situation worse by screaming, struggling, etc.)

-the majority says that you must look at the stories

-what did the victim do that could be read two different ways?

-mistake of fact will involve an agreement on the facts, but an argument that they are subject to two interpretations

-ie - she was screaming because she liked it

-the problem in this case was that there was no mutually accepted set of facts

-the jury found that the woman had not consented

-the dissent found the mens rea of the offence to be an intent to proceed in the absence of consent

-does the mistake of fact have to be reasonable?

-two words come up with mistake of fact:

1) honest

-the defendant honestly believed...

2) reasonable

-objective standard

-the mistaken belief must be honestly held and capable of being reasoned by others

-good for policy: reduces the issue of having to have the victim do something to bring their lack of consent home to the defendant

-objectivity should be sought, even though it is not pure to the criminal law

-the dissent prefers the pure criminal law approach, rather than this objective public policy approach

-the majority does not make it clear whether or not they want to deal with the subjective or objective approach

Sansregret v. R.
-facts give rise to the question of how any reasonable person could see consent

-the defendant should have known that the victim was not consenting

-her consent was given solely for the purpose of calming the defendant and to protect herself from violence

-the defendant was found to be a complete nutcase and charged with having sexual intercourse with consent extorted by threats or fear of bodily harm

(This is no longer consent and the section has been amended)

-if Dickson’s approach, purely subjective, from Pappajohn, the defendant will not be convicted

-must strike a balance between the protection of victims and where we want to go with the criminal law

-in the Court of Appeal, there were three different views:

1) Parliament would not have intended for this defendant to raise this defence

2) The defendant must believe that his threats did not make the victim consent

3) The trial decision of acquittal was upheld

-the Supreme Court accept Pappajohn as setting out the law in Dickson’s decision

-the belief of mistake of fact need not be reasonable

-the belief in consent must be honest (subjective), but not wilfully blind (imposes objectivity)

-wilful blindness was applied on the facts:

-where the accused is deliberately ignorant, the defence of mistake of fact will not apply

-this court did not like where Pappajohn lead them

-mistake of fact cannot be used if you do not want to find out what the facts are

-it is no longer a defence under the sexual offences to believe in the victims’s consent

-the defence of drunkenness is removed from sexual crimes

-recklessness and wilful blindness are also removed as defences

-there is now a duty on the possible accused to obtain actual consent

R. v. Ewanchuk
-actus reus

-consent has two elements, it is both part of the actus reus and the mens rea

-as a part of the actus reus, it is a yes or no proposition and the Crown must prove that the complainant was not consenting, beyond a reasonable doubt

-when a complainant says “I consented because I was threatened, lied to, afraid, or the person I consented to was in a position of power.”  There is no consent under the Criminal Code
-the actus reus of the crime has three prongs:

1) assault or touching

2) in a sexual nature

3) with the absence of consent

-mens rea of the offence:

-intention to touch

-knowledge of the lack of consent

-there are two options: either there is consent or there is no consent

-if there was something in the actions of the victim that made the accused think they were consenting (honest but mistake belief), s.273.2 says that the accused must reasonably ascertain consent

-silence is not consent

-no does not mean yes

-the change from no to yes can be verbal or physical and it cannot be equivocal

-the person initiating the sexual activity must obtain positive consent

-when the accused claims to have an honest but mistake belief, they have to get over the s.273.2 hurdle

-if there is a ‘no’ at any time, the onus is on the accused to obtain positive consent that is unequivocal

R. v. Kundeus
-looks at knowledge (not in terms of mens rea, but in the context of what offence you thought you were committing)

-the defendant sells mescaline that turns out to be LSD and he was charged with selling LSD

-the Court of Appeal drops the conviction because of the fact that he thought he sold mescaline

-the majority in the Supreme Court said he intended to sell LSD at some point and that is what he did

-they accept the reasoning in Cousteau where the court found that being guilty of once offence when you were actually committing another is enough for conviction

-the dissent has a hard time with interchanging mens rea with other charges

R. v. Couture
-the defendant is charged with possession of angel dust; he thought he had mescaline

-the angel dust charge leads to life in prison, the mescaline charge was worth three years

-to be acquitted, the defendant must show that he thought he was innocent

-when you commit an offence, to be acquitted, you must not have intended to commit it

-mistake of fact is in the mens rea

-if your mistake still brings you to the point of committing an offence, then you are guilty

-if you truly have a mistake, it must make you innocent

3. Of Law
-s.19 states that mistake of law is not a defence

-this traces back to the early common law

-not a universal concept - can be used as a defence in civil law jurisdictions

-you cannot argue that everyone knows the law

-is being ignorant of the law blameworthy in and of itself?

-should people be punished for this?

-Is it a floodgates issue?

-would more people try to use it to escape culpability?

-would that not be true of all criminal defences?

Molis v. The Queen
-exceptions set out by Williams:

-where the conduct is not generally realized to be wrongdoing because people do not categorize it as immoral

-where knowledge of the applicable law is generally confined to a small and special circle to which the accused does not belong

-he argued in favor of limited exceptions to the blanket rule

-you should find out about laws relating to your area

-you will have special duties to know the law if you engage in special activities

-case makes the point that it is sometimes difficult to know what the rules are

-the Supreme Court did not recognize any exceptions to s.19 at all

-one small exception - officially induced error

R. v. Cancoil Thermal Corp.
-if you act and rely on the advice of someone who is charged with knowing the law and you still make a mistake, some sort of defence will be available

-this was the case here - the defendant relied on the advice of an official in doing what he did

R. v. Campbell
-involves stripers - one was charged and acquitted because the section being dealt with was deemed unconstitutional

-others followed suit and were charged - by this time, the Court of Appeal had ruled the law constitutional and the stripers are convicted

-when they appeal, the first judgement had reached the Supreme Court and was deemed unconstitutional again

V - Incapacity
-looks at the reasons not to impose a conviction

·Incapacity based on Age

-marks a group of people we would not want to convict because of their understanding capabilities

-common law has recognized the age of 7 as being the age where children would be able to understand the consequences of their acts

-1908 - first Juvenile Delinquents Act
-did away with criminal liability to age 16 (18 in Manitoba)

-in exceptional cases, children at 14 could be transferred to adult court

-it was a treatment oriented document and was a mishmash of criminal law and child welfare concepts
-became a problem with the advent of the Charter - things could be done to children in terms of incarceration that could not be done to adults

-1984 - Young Offenders Act
-recognized that there is no single model to deal with young children who commit crimes

-age 12 was identified as the age of capacity to form criminal intent

-tries to be a treatment oriented provision

-requires young people to take responsibility for what they do

-people are compassionate to the fact that there are young people who make mistakes that do not belong in the criminal justice system

-other young people commit horrible crimes and it is hard not to treat them as adults

-the dilemma is in deciding where young people should fit into the system

1. Mental Disorder (Insanity)
-falls somewhat under defences

-this is more of a justification

-actus reus and mens rea are essentially there, but for policy reasons, other things are considered

-1840 - the McNaughten decision marked the beginning of the insanity defence

-the defendant went to kill the Prime Minister of England because he suffered delusions that the Prime Minister was out to get him

-the rules of this case continue to govern in Canada and are set out in the Criminal Code
-there are two kinds of mental disorder

1) When the person is incapable of appreciating the nature and quality of the act

2) When the accused is incapable of knowing that the act was wrong

-there is a history of skepticism in the general public

-the accused must prove their disorder (not the Crown)

-there is a presumption of sanity to meet the concept of fraud

-those who want to show otherwise must do so themselves, on the balance of probabilities

-the constitutionality of the onus of proof was challenged in R. v. Chaulk
-the reverse onus was upheld as constitutional as it is impossible for the state to prove someone insane

-must first determine if the accused suffers a disease of the mind

R. v. Cooper
-sets out a broad definition of disease of the mind:

“[it] embraces any illness, disorder or abnormal condition which impair the human mind and its functioning, excluding self-induced states caused by alcohol or drugs, as well as transitory mental states such as hysteria or concussion.  In order to support a defence of insanity, the disease must be of such intensity as to render the accused incapable of appreciating the nature and quality of the violent act or of knowing that it is wrong.” (p. 501)

-medically recognized diseases are not much of a problem

-psychopathy causes a problem

-the pure psychopath knows what he is doing but has no empathy for the victim

-nothing in the above definition would exclude it from the insanity defence

-simply having a disease of the mind is not enough for the defence

-the nature and quality and knowledge are what is used as the test

-what is meant by appreciate? (p. 504)

-more than pure knowledge

-must be able to foresee the consequences and impact of the act

-must be able to understand that what you are doing has consequences

-caring or feeling about the consequences does not even enter into the discussion

-appreciate means to foresee the consequences of your actions (the psychopath may not be able to pass this branch of the test)

-mental disorder does not necessarily mean psychiatric disorder

R. v. Chaulk
-deals with the second branch of the definition

-argument here was that the Supreme Court should reverse itself and adopt a social policy approach, unlike the approach taken in R. v. Schwartz
-in that case, they ruled “wrong” (ie - knowing the act was wrong) meant legally wrong

-the dissent argued that “wrong” should be expanded in line with social policy

-the defendant’s disease of the mind was that he was psychotic (delusional)

-he suffered from a delusion that they needed to kill in order to become rulers of the world

-something was clearly and visibly different on his MRI when compared to a normal person

-much of his delusions were reflected before the killing and was certainly displayed after the killing

-the strange part - there were two defendants who shared a delusion, which is highly unusual

-was Chaulk insane according to s.16?

-he had a disease of the mind

-he appreciated the nature and quality of the act (he actively set out to kill human beings)

-did he know it was wrong? - depends on the meaning of wrong

-should the definition of “wrong” be changed?

-legally wrong meant contrary to the Criminal Code
-morally wrong means what in society will be seen as wrong

-the defendants in this case thought they were doing society a favor

-why was a broader definition of insanity called for?

-social policy: wanted to treat those who were suffering with diseases of the mind with compassion and treatment will help them

-Chaulk was the kind of person that should be afforded the compassion of the law

-we will protect those who:

a) have a disease of the mind and
b) are unable to appreciate their actions or
c) are unable to know it is morally wrong on society’s standard

-on the wrong side of things, people will usually appreciate what they are doing and society would understand their actions

-the verdict in these situations: not criminally responsible

-no criminal conviction is imposed and if treatment is necessary, it is provided for under the Code
-Chaulk was found not criminally responsible at trial and was treated while in custody

-his delusions never returned and he later killed two people while under the influence of alcohol and is now serving a life sentence

2. Automatism
-could have been dealt with under actus reus and the voluntary requirement

R. v. Parks
-facts seem quite impossible, but the lack of motive may help to justify the impossibility of the facts

-how do we tell if something is insane or automatism?

-needs to be judge on a case by case basis

-medical evidence changes, individuals are different

-this is entirely a policy directed legal analysis

-historically, two concepts have been present:

1) mental disorder

-medically based concept

2) Automatism

-temporary malfunction of the brain that causes involuntary acts

-being shrunken in favor of mental disorder (because of policy considerations

-amounts to an acquittal because of its roots

-sleepwalking may not always fall under automatism

-depending on the circumstances and the facts, it may fall under mental disorder

-looks at two things:

1) continuing danger

2) internal cause

-these are not the only considerations, but are policies that may held in determination

-continuing danger theory:

-any condition likely to present a recurring danger in the public should be treated as insanity

-recurrence is a non-determinative factor

-it is a strong indicator but does not preclude other interpretations

-policy is only one phase of the analysis - expert evidence, etc would also be looked at

-insanity should be favored because of its stringent requirements and the fact that it does not necessarily end in acquittal

-acquittal without treatment would be feigned by society

R. v. Stone
-based on the concept of psychological blow automatism

-accepted by the medical profession

-often happens with victims of sexual assault: disassociative state where one feels as though they are outside of their bodies, watching what is happening

-the expert for the Crown does not feel that what the defendant did was a usual response for disassociation

-it is strange that he would unleash his disassociation in that manner against the very person who caused it

-automatism is defined as a state of impaired consciousness where one has no voluntary control over their actions, which does not stem from a disease of the mind

-s.16 offences stem from a disease of the mind but do not always speak to voluntariness

-there was strong evidence shown to support the defence

-how do you determine if it is mental disorder or non-mental disorder automatism?

-the assumption will be in favor of mental disorder automatism (scope is reduced for policy reasons)

-objective test makes it rather narrow

-if a lot of people have this problem, non-mental disorder automatism may be considered

-recurrence leads to a likely categorization of disease of the mind for public policy reasons

R. v. Grant
-happened before Parks and Stone

-the accused was charged with criminal negligence cause bodily harm

-did he have a disease of the mind? Yes, epilepsy

-goes to voluntariness - mental disorder or automatism?

-there is a major ability of treatment; the patient is a continuing danger

-falls into the mental disorder category

-at the time of the seizure, he would not have appreciated the nature and quality of the act

-the defendant knew he had a problem and did not have it dealt with, therefore he was held responsible

3. Drunkenness
-the original position was that drunkenness was irrelevant and provided no excuse

R. v. Beard
-1920s case that changed this position

-modified a harsh position in the common law

-reflected a more true proposition of criminal law liability

-to ignore intoxication ignored an appropriate mental element

-reflective of its time - intoxication was mainstream acceptable

-created a classification of offences where intoxication would and would not apply

-crimes with known intent = specific crimes

-specific was later interpreted as dividing the crimes into categories where drunkenness would be allowed and where it would not

R. v. Leary
-pre-Charter decision

-adopted the House of Lords position from Beard
-concept: offences should be divided into categories of specific and general offences

-drunkenness should only be recognized in crimes of specific intent

R. v. Bernard
-came to the courts to answer the question: did this concept of specific and general intent make any sense?

-should we, as a country, allow drunkenness in general intent offences?

-the question became whether or not the accused had mens rea

-Should drunkenness be available as a defence in all crimes?

-voluntary consumption of drugs and alcohol should not be allowed

-the person chose to ingest substances that had the known effect of altering one’s perceptions and reactions

Why should the accused benefit from their pre-event conduct?

-80 -90% of people in jail admit to an addiction prior to their offence.  Most of them were under the influence when they committed their crime

·McIntyre:

-offences can be divided into two categories:

1) Specific intent offences (no ulterior intent)

2) General intent offences (has ulterior intent)

-ie: murder carries with it an intent to assault and an intent to kill

-sexual assault is a general intent offence as you only have to have contact with another person

-the sexual nature of that contact is determined objectively

-drunkenness is not allowed coherently, based on principle or logic

-this judge has not problem convicting those who were drunk when the committed their crimes

-he was prepared to uphold the specific/general intent distinction and to acquit those who were drunk while committing specific intent offences

-recklessness - recognized when drinking to excess it is recklessness

-why does this break down when we think about specific intent offences?

-many times, drunks will have mens rea (external evidence will tell us this)

-he’s willing to abandon mens rea in really rare circumstances

-finds no Charter or public policy violations

·Wilson

-raises the concept of automatism as it relates to drunkenness

-she has no problem with it not being a defence to general intent crimes as most drunks have mens rea

-does not feel that substitute intent is constitutional (intent to get drunk in place of intent to commit crime)

-drunkenness, to require a s.16 defence, must be so bad as to constitute a disease of the mind

-her concern is with a violation of the presumption of innocence if we do not recognize a defence of automatism as it relates to drunkenness

-has no trouble with drunkenness being allowed for specific intent offences

-has no problem with McIntyre’s proposition that it should not apply to general intent offences, but not to the proposition about substitute mens rea

·Dickson

-had dissented in Leary
-calls the classifications artificial

-should be Parliament’s job to determine where policy will apply over principles

-he would apply the basic policy - you don’t convict someone without mens rea and it is up to Parliament to say otherwise

-policy argument advanced in favor of classification: we cannot allow drunken crime to go unpunished

-Australia and New Zealand did not follow Beard, in favor of pure mens rea analysis (there is no difference in the number of acquittals from this new factor)

-advocates a return to first principles and the application of basic criminal law policy

-even if he was to look at conflicting policies, there is evidence to suggest that the abandonment of the distinctions does not create problems

-looks at the Charter
-there is a potential here for the creation of absolute liability in not considering intoxication in general intent offences

-mens rea is what should be considered, not artificial classifications

R. v. Daviault
-created an uproar in the media

-was this really that extraordinary of a decision?

-the defendant had a blood alcohol level so high that most people with a reading that high would have been dead

-Cory said that there must be a defence of drunk automatism

-there could not be substitution of mens rea because it infringed the Charter (s.7 and s.11(d))

-Sopinka attacks the consistency of the court - now they are demanding full mens rea when in R. v. Creighton, the standard was objective foresight of bodily harm

-the court is prepared to play with mens rea, but not to the point of convicting automatons

-Cory must have seen this as a minimal defence when looking at the statistics from Australia

-there were a low number of cases where the defence of intoxication was successful was very low

-the new defence would only apply to general intent offences

it has always existed for specific intent offences and will until Parliament steps in

-after Daviault, Parliament stepped in

-if you put yourself in a state of intoxication akin to automatism, the defence is not available

-s.33.1(1) exists for crimes against the person that include some sort of assault

-there was some concern over the constitutionality of substituted mens rea

-Parliament made it narrow because they did not want it struck down for constitutional reasons

-the need for protection from harm overrides the need for mens rea

-property offences are not included, but they are very rare and don’t really matter

-Parliament still has not approached specific intent offences in this regard

R. v. Robinson
-specific and general offences still exist

-What does it mean when we bring up drunkenness in a specific intent offence?

-Beard talked about capacity to form the intent necessary to constitute a crime

-what does capacity mean?

-is there a difference between the capacity to form intent and actually forming intent?

-capacity created the concept of something bordering on an objective analysis

-capacity was confusing and this is what this case deals with

-the only question to ask is “Did the accused form the specific intent?”

-makes for a low standard in charging the jury

-two stage test - wants the judge to get rid of frivolous offences

-if the case passes the initial inquiry, the jury can be instructed on the defence

-the case tells us not to consider capacity, but just to look at whether the accused had mens rea

-for now, s.33.1(1) leaves the defence of drunkenness out of general intent offences and it can only be used in specific intent offences

VI - Justifications and Excuses
-the following defences deal with situations where the actus reus and mens rea have been proven

-are really justifications or excuses to the crimes committed

-defences are related to motive

-s.8(3) of the Criminal Code tells us that there are common law defences

1. Duress
-has a strong statutory component in s.17 of the Criminal Code
-recognizes that the actus reus and the mens rea are present and also that the threat alleged was serious enough to bring them about

-the threat was sufficient to override the actus reus and mens rea

-Sir James Stephens commented against the defence (writer of the Criminal Code)

-his theory was that the law itself is a duress - we would all steal, but for the punishment of the law

-drafted the defence narrowly, very different from the common law defence

-available for every offence except murder

-in our Code, a number of offences are excluded (treason, murder, sexual offences, etc.)

-in England, only murder and treason do not permit duress as a defence

R. v. Carker
-issue: difference between being a principle and a party

-principle: person who does the offence, the actual actor (Carker)

-party: s.21 sets out the definition (Paquette)

-concept of aiding and abetting

-person who supplies the gun to the murderer is guilty of murder

-Carker was a principle, did damage in his jail cell

-can a principle rely on duress?

-s.17 spells out the defence; s.8 allows for flexible common law defences

-the court opted, in statutory interpretation, that the more specific section would apply over a more general section

-s.17 would apply to a principle

-death or harm must be immediate, by a person who is present

-present: means right there

-immediate: means within the next minutes or seconds

-holds that someone in a different prison cell does not constitute immediate or present danger or harm

-narrow definitions are used to keep the morally innocent out of the scope

-normative involuntariness refers to moral innocence

R. v. Paquette
-allowed the court to approach what to do with a party to an offence

-the defendant was charged as a party under s.21(2) of the Criminal Code
-the defendant may or may not be responsible for other things flowing from what they originally agreed to do

-focus: “a person who commits an offence” in s.17

-would not apply to parties, as decided by the courts

-the court does not need to limit themselves to s.17 in this case and can consider duress in terms of s.8 common law defences

-would not have been hard to argue that s.17 could apply to parties

-must have been done to expand the scope of the defence

-the case stands for the idea that parties can use the defence of duress under the common law

-exclusions do not apply

-ability to define the defence more broadly

Hibbert v. The Queen
-engages in a theoretical discussion about the nature of duress

-comment on p. 690 leads to confusion

-common intention

-does it mean legal or general intention?

-mens rea v. motive?

-practical impact is on how one gets to the result

-court says duress should be looked at as a pure defence

-should not look at motive in the first stage where actus reus and mens rea are being considered

-determination of guilt examines the actus reus and mens rea and whether they are established

-duress is a pure second-stage defence that is considered afterward

-doesn’t matter that this accused was charged under s.21(1)(b) and not under s.21(2) as in Paquette
-stage 1: determination of legal and factual guilt

-stage 2: defences

-common law defence of duress:

1) Threat of death or bodily harm

2) Safe avenue of escape

-method of limiting defence

-Lamer opts for an objective test with the injection of subjective characteristics

-compliance with the law must be “demonstrably impossible” under the threat (p. 702)

-there must be no legal way out

-common law test is broader

-exclusions are not as marked as in s.17

-if there is a safe avenue of escape, it must be used

-if this test is objective, the reasonable person would see a safe avenue of escape

-if the test is subjective, the individual is able to see it

-court opts for an objective test

-theoretical basis: moral innocence on society’s opinion

-must look at the reasonable person in the same milieu as the accused (as more factors are added, the test becomes more subjective)

2. Necessity
-looked at as equivalent to duress, which is a narrower version of necessity

-not codified like duress, s.8(3) applies

R. v. Dudley and Stephens
R. v. Perka
-outlines a three step test:

1) Imminent peril and danger

2) Proportionality

3) No legal alternative

R. v. Latimer
-test is adopted and applied

-”imminent” is critical to their analysis

-reasonable legal alternative would have been living with Tracy’s condition or putting her in a home

-there was evidence before the court to negate the alternatives suggested by the court

-proportionality: the offence you commit must be less harmful than the alternative

-cannot exchange one life for another

3. Defence of Person (Self-Defence)
-emphasizes the nature of interpretation as it relates to the defences

-in interpreting criminal law statutes, they should be interpreted to favor the accused

-s.34, 35, 37 of the Criminal Code spells out the defence

-confusing, inconsistent, difficult to understand

-Parliament has made no move to amend these sections

-another example of necessity: no alternative but to react because of the actions of the accused

R. v. Cadwallader
-good example of the court avoiding the inconsistency of the statute

-court gets around it by making no attempt to analyze the section

-gives a common law interpretation, even though our defence is statutory

-no discussion of the terminology used in the sections

-if statutes are poorly written, judges may simply ignore them

-Parliament takes this risk in not hearing what the court had to say about the unintelligibility of the statute

-common law rule - should not use any more force than is necessary given your personal circumstances

R. v. McIntosh
-show another approach to the problem

-judge moves to try and make sense of the words

-does this by finding the version that is most favorable to the accused

-important to recognize the need to look at the statute

-in the end, if the court is wrong, then Parliament should step in and fix things

-proportionality is returned to - a reasonable belief in a need to react

·Battered Wife’s Syndrome

-the issue came to the forefront in R. v. Lavallee
-the accused shot her partner in the back of the head as he was leaving their hotel room

-it would have been difficult to argue self-defence because the victim was walking out of the room

-Wilson J. wrote the majority decision for the Supreme Court and ignored the self-defence provisions, speaking in a broad perspective

-there were always other things to do in abuse cases - leave, call the police, go to friends

-these options do not lend well to self-defence

-this court recognized the incapability of making rational decisions for women in the place of the accused

-it is not hard to see why someone would go back to the situation

-financial dependence, reality of living in shelters

-these situations must be measured in terms of how the accused viewed it

-subjective approach: what options could this individual see?

-for psychological reasons, the accused could see no options

-Battered Spouses Syndrome has been expanded to include children in abusive situations

-most important feature: inability of the accused to recognize other alternatives

-criticism: must fall within the actual syndrome for the defence to operate (ie - going back to the abuse more than 10 times, or something like that)

R. v. Malott
-clarifies that this is not about categorization

-allows the subjective intentions of the person to be assessed

-tells us to look at whether the accused perceived anything as an alternative

-do not need a medical diagnosis to tell us that the accused was a battered woman

-the use of force must be reasonable given the perceptions of the accused

-the accused in this situation likely fell within the Battered Wife’s Syndrome, but she was still convicted

-the question is not whether she was an abused spouse, but if she could have seen any other alternatives

-apparently, she could have

-there was no indication that the abusive relationship was continuing

-must examine what is going on with the accused psychologically at the time the offence was committed

-level of danger perceived by the accused is also taken into account

-the case ignores the objective standard set out in the Criminal Code

-defences are there to take into account human frailties

4. Provocation
R. v. Thibert
-another case where Parliament has declined to amend the statute

-limited defence: only reduces murder to manslaughter

-does not result in acquittal like the other defences

-has to do with giving the accused the sentence they deserve

-concept of “wrongful act or insult that deprives an ordinary person of self-control”

-When does the ordinary person lose self-control?  Especially to the point where they have the point where they have the intention to kill.

-What reasonable person loses self-control to this point???

-majority sess the victim’s actions to be an insult to the accused

5. Entrapment
-entrapment is based on the notion that state action in bringing about crime is disapproved

-solving of crime is an important state objective, but it cannot be done in a manner that would bring the state into disrepute

-abuse of process contains a broad concept of state propriety

-when entrapment or abuse of process occurs, it does not mean that the accused is not guilty, they may still have the actus reus, mens rea and be morally guilty, but the cost to the reputation of justice is too great

-acquittal is inappropriate; a stay of proceedings is granted

-the court steps in to sanction the state’s behaviour

-a person encouraged by the state to commit a crime - the cost of conviction is too great

R. v. Mack
-talks about how virtue testing should not be done

-factually based

-where is the dividing line between good police work and abuse set?

VII - Parties to An Offence
-when should responsibility be imposed on others than those who actually commit the crime?

-s.21 of the Criminal Code does away with the old common law terms

-liability is imposed on persons with the actus reus and the mens rea of a party

-aider and abettor = party

-parties and perpetrators are equivalent

Dunlop and Sylvester v. The Queen
-tells us what the actus reus of a party is (p. 840)

-mere presence at the scene of the crime is not enough

-need encouragement of the principle or an act that facilitates the commission of the offence, such as keeping watch or enticing the victim away or an act which tends to prevent or hinder interference with accomplishment of the criminal act (preventing the intended victim from escaping or being ready to assist the principle)

-common law actus reus

-no convictions will take place for mere standing around

-crimes of omission will not be prosecuted for policy reasons, unless there is a statutorily imposed duty

-mens rea is also set out (p. 844)

-prior knowledge of the principle offender’s intention to commit the offence or attendance for the purpose of encouragement

-knowledge means that wilful blindness can be substitute - mens rea can come from being wilfully blind to the fact that your act will assist

-when aiding and abetting occurs, actus reus and mens rea must co-exist in time

R. v. Laliberty

-there for the facts

-sets out the development of s.21(2) which says that the party “knew or ought to have known”

-this is an objective standard

-the test under s.21(2) is, after R. v. Logan, which dealt with the constitutionality of the section:

-subjective foresight of the possibility of death

-it is unfair and it offends the principles of fundamental justice to hold a party to a higher (objective) standard than the principle, who, in a case of murder, is held to a subjective standard of foresight of death

R. v. Nixon
-there to remind us of the bigger picture

-shows when criminal liability will be imposed for omissions

-the defendant was convicted because he failed to discharge a legal duty (can be from statute or common law)

-the defendant, by statute, owed the prisoner a legal duty which he failed to discharge

VIII - Inchoate Crimes
1. Attempts
-at what point in the commission of a crime should liability be imposed?

-what is the philosophy behind the criminalization of attempts?

-we do not want to wait until the harm is done before engaging the power of the state

Regina v. Ancio
-issue: what is the mens rea of attempted murder?

-s.24 defines an attempt

-intent is used, signifying full mens rea is needed (knowledge and foresight of the consequences)

-murder has a full mens rea component, as well as a recklessness component

-can the mens rea of attempted murder also be reckless?

-we know that wilful blindness can substitute, as we will not reward the intentionally ignorant

-through statutory interpretation, we can surmise that intent is a very strong word and recklessness is not enough

-this case tells us that the mens rea of attempted murder cannot be less than the specific intent to kill

-attempt is its own crime, not a subset of the original crime

-attempts require full mens rea

Deutsch v. The Queen
-deals with the actus reus of attempts

-the statute is broad - anyone who “does or omits to do anything with the purpose of carrying out his intention”

-the difference between preparation and attempt is qualitative, not subject to a specific definition

-involves the relationship between the nature and quality of the act in question and the nature of the complete offence (p. 900)

-proximity of the act must also be taken into account (in terms of time, location and acts under the control of the accused remaining to be accomplished)

-the closer you get to the completed act, the more you can argue that the actus reus is there

-you may not have to do anything illegal or immoral to be convicted of an attempt

R. v. Sorrell and Bondett
-used as a hypothetical

-the actus reus of attempt robbery: does or omits to do anything to commit a robbery, beyond preparation

-in this case, the accused did everything the could without actually committing the crime

-the problem is in the intention - the Crown cannot prove it beyond a reasonable doubt because no statements were made from which to infer intent

