Criminal Law
I. Introduction
Frey v. Fedoruk
-issue at trial: did the defendant do the crime of peeping?

-once it got to the court of appeal, it was found that there was not enough evidence (a factual point)

-Critical issue: is peeping a crime?

-peeping was found not to be a crime because there was no law on the books saying that it was

-Arguments in favor of making peeping a crime:

-if it went unpunished, three was potential for fear that may lead to violence and cause a breach of peace in the community

-Arguments against making it a crime:

-certainty in the criminal law

-it is Parliament’s duty to make law, not the court

-final paragraph sets out the decision, which is now the rule: you cannot be charged with a crime at the common law (reflected in the Criminal Code)

Shaw v. D.P.P
-Issue: was conspiracy to corrupt public morals a crime?

-facts: Shaw published books and corrupted public morals (Ladies Directory)

-similar to Frey v. Fedoruk - should these acts be criminalized by the courts?

-Reasons for not criminalizing:

-certainty - it is more important that we know what crimes are; this gives us the ability to know the law and govern our behaviour accordingly and it helps others know what is right and wrong

-Simonds J. felt that it was up to judges to make law where it had not been found before (contrast with Frey)

-other judge does not agree

-the problems with specific laws are:

-wording

-specific cases may not fit

-doesn’t change over time

-lacks flexibility

-cannot possibly capture all possibilities

·Certainty

-may be difficult, but we know where the rules are 

-laws can be changed and so can governments

·Flexibility

-standards can change with time

-prevents delay in law-making

-society has a stake

-allows morals of the day to prevail

-allows for reaction to situations that we have not anticipated

-Canadian criminal law is by no means certain

-the essence of criminal law is to be able to fit offences into the limited number of rules available

-sometimes, it is necessary to wait for Parliament to catch up with laws (such as those pertaining to Ecstacy) and there is a continual dialogue between the courts and legislative bodies

-we attempt to be certain at all times, but it is really an ideal

II. Actus Reus
1. Notes, Professor B. Sneiderman

2. The Commission of the Elements of the Offence
R. v. Oppal

-case where the accused was provoked by his wife and he hit her

-court found that she consented, therefore there could be no criminal act of assault

-issue: consent as part of the charge of assault

-actus reus deals somewhat with the mental element of the crime, such as voluntariness

-mens rea is the true mental element of the crime

-the defendant’s act in this case was hitting his wife

-the elements of actus reus are:

-Conduct

-Consequences

-Circumstance

-the elements are set out in the legislation and offences must fall within the scope of the offence set out in the Criminal Code
Hutt v. The Queen
-deals with the offence of soliciting in a public place for the purposes of prostitution

-at trial, the defendant was held guilty

-when the case went before the Supreme Court of Canada, the issues were:

-was the car a public place?

-what is the definition of solicit?

-the definition was interpreted and this is relevant because it speaks to the conduct of the offence

-deals with the meaning of pressing and persistent

-establishes that we must interpret what words mean to find the actus reus

Fagan v. Metro Police
-defendant drove onto the officer’s foot

-deals with a continuous action

-it was found that Fagan owed a duty to the officer to get off his foot

-the court recognized the presence of a continuous act

-the dissenting judge felt that the omission was insufficient and he wanted to find a positive act

-why shouldn’t omissions be punished?

-actus reus and mens rea must co-exist at some point

-continuous acts are recognized - if you start something and continue, you can be liable

-continuous acts can make up the conduct of an offence

Lemieux v. The Queen
-the defendant in this case did not do an act

-in this case, it is the police who encourage the gang to break into the home

-they have the conduct of the offence because they broke and entered

-the circumstances of the offence are met because there was no consent on the part of the homeowner

-ends in acquittal

R. v. Chandler
-in this case, it is someone else aside from the defendant who hatches the plan

-on the question of consent, there is a bit of a fuzzy issue, as the owners knew that the break-in was going to occur

-the fundamental difference with this case is that the owners knew what was going on, although they may not have consented

-in this case, the police planned the whole affair

-the biggest factual difference is that the police planned the break-in, unlike in Lemieux v. The Queen
-if we are to give the police the right to break the law, then they become above the law, a completely undesirable outcome

-appeal was dismissed; conviction entered

-the preceding cases have the significant legal facts in common:

-actus reus - conduct and circumstances (lack of consent) are the same

-mens rea is the same (both had intent)

-something ‘different’ exists when it is the police who set up the crime rather than when the accused sets up the crime

-in Lemieux, the Supreme Court did not want to directly accuse the police because that would mean limiting their actions

-this was an intellectually dishonest decision on the part of the Supreme Court

-Lemieux and Chandler show that when a court has to come to a different conclusion, they must distinguish the facts

R. v. Ssenyonga
R. v. Currier
-these cases illustrate growing law v. stagnant law

-they also do not touch on the responsibility of the women in the cases

-these cases may have the effect of toying with certainty in the criminal law

-actus reus of assault:

-some kind of physical application of force

-consent

-both elements were present in the cases, however, the women in the cases were mislead about the nature of the acts

-it is law that consent can be vitiated by fraud

-fraud can relate to the nature and quality of the act

-consent would be vitiated in this case

-it is legitimate to assume that you can only consent to what you think that you’re consenting to

-a duty now exists under Currier to disclose anything that may cause another serious bodily harm

-the question the becomes what is ‘serious bodily harm’?

-this whole concept toys with certainty in the law

-there is also the suggestion that Currier was too broadly written

-shows different policy perspectives and as it turns out, the broadest policy won out

-circumstances are art of the actus reus

-the Supreme Court adopts a broad test that says there is no consent without exposure to things that may cause serious bodily harm

3. Failure to Act - Omissions
R. v. Miller
-were the defendant’s actions sufficient to commit the actus reus of the offence?

-no conviction under statutory duty - comes from a common law duty

-when you create a dangerous situation, you have a duty to act

-statutory duty:

-s.215 - to aid police

-C.F.S. Act - to report child abuse

-common law duty - when you create a dangerous situation you have a duty to act

-imposed for policy reasons

-there is no statutory duty to act

-omissions must be limited, otherwise the common law would be too uncertain

-when you create harm, you must act to repair the harm

People v. Beardsley
-statute trumps common law (p. 102)

-the inconsistency or difficulty of the common law - to whom do you owe a duty?

-generally , we do not have a duty to act

R. v. Thornton
-duty to refrain from conduct that will harm others

-there was not one criminal case used to back up the decision

-there was a common law duty found

-was not authoritatively defined, no precedents were cited

-this leaves us unclear as to what the duties are

-failure to discharge a legal duty

-omission case - didn’t tell that he had HIV when donating blood

-the Supreme Court finds a duty under a statute

-s.216 - found to apply without any explanation therefore we must read in how they applied it

-why didn’t the Ontario Court of Appeal pick up on this?

-the Supreme Court’s decision was short

-they did not want to touch the issue of a common law duty not to injure

-it was not up to them to make new law, but they did want to convict

-omissions occur when no direct act is done

-when a legal duty of care is found, criminal liability can occur

-in the case of an accident, if you have started something, then you have a duty to stop it (as in Miller)

-when you undertake a duty of care, and then quit, you can be found criminally liable

-this is for policy reasons - once you start, no one else has an obligation to care, and if you stop, they may not know that you’ve stopped

-ex: care of an elderly person

4. The Act Must be Voluntary
R. v. Lucki
-the defendant was driving and the car ended up on the wrong side of the road

-was he guilty of the offence he was charged under?

-the offence of driving on the wrong side of the road requires mens rea

-the voluntariness of the act is a minor mental element of the actus reus

-the conduct must be wilful or voluntary

-the problem with the decision is that it focuses on mens rea when the focus should have been on actus reus

-there has to be some no mens rea offences

-strict liability cases cannot have mens rea

-you cannot always just go out and intend to do the bad act

R. v. Larsonneur
-the court merely considers the conduct without looking at whether or not it was wilful or voluntary

-facts:

-the defendant went to England to enter into a marriage of convenience

-she snuck to Ireland, was found and returned to where she came from in England

-this was when she was convicted and deported so that she could not marry

-this was a bad decision - she did not wilfully or voluntarily re-enter the country, therefore she did not meet the mental requirement of the actus reus

Killbride v. Lake
-mens rea was not an issue because this case dealt with a strict liability offence

-the actus reus was not completely satisfied because the conduct was not voluntary

-this shows a correctly reasoned decision

5. Causation
-conceptually difficult

People v. Lewis
-sets out common scenarios on p.134:

1) the chain of causation has not been broken

-medical treatment does not break the chain because we want to encourage people to get treatment

2) Something in the medical treatment that seems more directly to cause death breaks the chain of causation

3) initial wound works to cause death actively

-wound set the chain in motion

4) if a person is dying anyway, you cannot hasten that with another action

-when a victim slits his own throat, it does not break the chain of causation

R. v. Smithers
-malfunction of the epiglottis - most people would have vomited normally and lived

-the issue was whether when you have a significant medical condition that kills you when a normal person would survive, would the defendant be guilty of manslaughter?

-you must take your victim as they come, but should people be responsible for something so unlikely?

-p. 146 sets out the test:

-the kick was at least a contributing cause of death outside of the de minimis range is all that the Crown has to prove

-they only had to prove that the defendant meant to kick the deceased, that he did in fact kick the deceased and the kick contributed to his death

-this is the leading Supreme Court case on causation

-recognizes that at some point, the remoteness argument can be made

-factual causation is determined by the ‘but for’ test (p. 145)

-in this case, death would not have occurred but for the kick

-Glanville Williams sets out a hypothetical where two people shoot each other in the heart at the same time

-if the strict test is used, no one would get convicted

-the test is somewhat imprecise and can lead to bizarre results

-the Supreme Court exercises caution when using the ‘but for’ test because of the fact that it can lead to wacky results

-they will usually ask if there was anything else contributing on a large scale

-the problem with contributions beyond the de minimis level is that there are no limits

-legal causation exists to limit factual causation

-for example, it was argued that the deceased’s vomiting was caused by fear and anxiety

-the jury did not accept this, but if the vomiting was found to be the cause of the deceased’s death, Smithers would have lacked conduct in the charge and he would not have been convicted

-the kick was found to have factually caused death on some level

-you must take your victim as you find him (Thin Skull Rule from torts)

-the malfunctioning epiglottis would not have broken the chain of causation

-factual causation uses the de minimis cause

-designed to screen out case where the factual relationship is very remote

-legal causation uses the Thin Skull Rule

-there to do the morality evaluation

-where should we draw the line?

R. v. Shanks (1997) 4 C.R. (5th) 79 (Ont. C.A.)

-consenting fight, but consent is to a limited amount of harm

-the assault was found to exist because the amount of harm consented to was beyond what was given

R. v. Harbottle
-there is not a single test of factual causation

-Smithers is not a case of general application

-on the facts, the defendant was the one who’s act was to hold the legs of the victim while she was strangled

-morally, we would not have a problem convicting him

-legally, we must find culpability

-where did the issue of culpability play into it?

-s.241(5) requires causation

-causation is an issue when there is a statutory provision that says it must be present

-the test for first degree murder was whether there were substantial physical acts causing death

-line is drawn close to the event

-in manslaughter, the line is drawn quite far from the event

-does this signal that a separate factual test exists for every offence in the code?

-maybe a classification of offences has to be done

-the more moral blameworthiness attached to the act, the more we would want to limit causation

-we don’t want to attach these kinds of labels to people without seriously considering it

-based on reasoning (R. v. Hallett) - it would seem that second degree murder is in the “substantial” causation category

-criminal law is not a system of set rules, but one of basic principles that have to be applied depending on the circumstances

·Legal causation

-must be distinguished from factual causation

-appears that there are certain events that fall within legal causation

-the Thin Skull Rule may criminalize acts that are truly innocent

-it may attach a high level of blameworthiness to people who may not deserve it


-should this tort-based principle apply to an area of law where moral blameworthiness is so important?

R. v. Blaue
-issue: is the refusal of a blood transfusion enough to break the chain of causation?

-the court applied the Thin Skull Rule

-mechanical application of the rules without looking at moral blameworthiness will sometimes lead to the wrong place

-it was found that the victim not getting medical attention does not break the chain of causation

-s.224 is a statutory provision about causation

R. v. Jordan
-the doctors caused the deceased’s death by administering the wrong antibiotic

-distinguishing factor - the wound cause by the defendant was almost healed when the improper treatment was administered

-no difference in relevant facts from Smithers
-in Canada, it is likely that Jordan would have been convicted

-negligent medical treatment will not break the chain of causation

R. v. Smith
-the medic drops the victim and gives him improper medical treatment

-grossly negligent medical treatment will break the chain

-in looking at these cases, we have to look where the morality falls

-what would be the reason to want really bad medical treatment to break the chain of causation?

-we have to properly argue where we want to place the blame

-we cannot develop a legal principle around this

-moral blameworthiness has to be considered

-this section teaches us to manipulate the facts to fit the legislation or to manipulate the legislation to fit the facts

III. Mens Rea
-there is no one concept of mens rea - different crimes have different fault requirements

-there are 3 different fault requirements:

1) Intention

2) Recklessness

3) Negligence

-basic principle - criminal law will not recognize liability without some basic concept of fault

-this exists as a constitutional principle

-this is entwined with theories of punishment - it would be wrong to punish those who are not morally blameworthy

-the concept is much more complex that just a “guilty mind”

-someone might believe that an act is legal and they do it - they may not have a guilty mind, but they are still guilty of the offence

-mens rea does not mean motive

-theft of a loaf of bread to feed one’s family is still an offence

-intention is not merely what one intends, but also what one can reasonably foresee

-actual foreseeability v. reasonable foreseeability

-recklessness factors into foreseeability

-negligence v. recklessness is decided in terms of a reasonable person’s foreseeability

-the level of mens rea for a particular offence is determined by looking at the statute

-a fixed vocabulary does not exist, therefore it must be determined

-intention involves the intent to commit the offence

-recklessness speaks to foresight

-negligence is an unreasonable belief

1. Notes, Professor B. Sneiderman

2. Intention
R. v. Steane
-the defendant was announcing broadcasts that were alleged to assist the enemy with the intention to assist the enemy

-the word “intent” gives away the mens rea component as the highest level: intention

-the trial court said that a reasonable inference can be made that a person who does the act is taken to intend the consequences of the act

-this is simply a logic proposition, not a legal principle

-the judge should have told the jury that we usually intend the natural consequences of our acts and given them the option to disregard the notion

-in murder, we can infer from the acts that the person intended to kill

-their words, from witnesses, can help us infer the intent of the murderer

-we cannot get into someone’s head to see what the true intent of the person is

-when inferring intent, we cannot look at a person’s past acts

-this is a policy decision

-past acts have such a unique character that they have to be looked at in terms of present occurrence

-determining intention is determining evidence

-the actus reus for this case was satisfied:

-conduct - acts (broadcasting)

-circumstances - likely to assist the enemy (content of broadcasts)

-consequences - not needed for this charge

-did the accused intend to assist the enemy?

-no - he claims that he was under duress and that he intended to save his family

-the prosecution argued that he intended to assist the enemy as the actus reus was established

-the court held:

-that we must look at what the defendant intended (subjective), in contrast with looking at what a reasonable person would have intended (objective)

-the court found that Steane’s intent was to save his family

-he did not intend the consequences of assisting the enemy

-the reason that one does something is not intent - it’s motive

-duress - very limited defence that was not u sed in this case

-it means that you still have a conscious choice and you choose the criminal act

-this was addressed in trial

-intent, in this case, is read not only as an intention to do the act, but an intention to certain consequences

-not really a good decision - if the facts are changed, it falls apart

-does not make a distinction between motive and intent

-this is wrongly decided because the accused said he intended to help his family, but he actually intended to assist the enemy, motivated by a will to help his family

-shows that with intention, you must intend the consequences

R. v. Buzzanga
-mens rea in the legislation: wilfully promoting hatred

-the defendant sent out a controversial pamphlet with the hope that it would spark efforts in the community to get a French school built

-the obvious answer about the meaning of wilfully is not present

-it can mean intentionally or recklessly (p. 190)

-recklessness: foresees the conduct may cause a prohibited result, but takes deliberate risk in brining it about

-advert to the possibility and then disregard

-wilfully: act done intentionally and not accidentally

-intent: desire consequences or have knowledge of their certainty

-the court finds that the section deals with intention rather than recklessness

-p. 189 sets out the legislation of the offence (s.281.2(1))

-the actus reus is met:

conduct - communicating statements

circumstances - public place

consequences - incites hate

-remember that not all criminal offences contain a mens rea component - at this point, if the act is silent, then the mens rea can be read in as intention or recklessness

-reading the section will tell you what the mens rea component is:


-wilfully promoting hatred by communicating statements - the statements have to promote hatred

-you must prove that the accused wilfully intended to promote hatred

-what level of mens rea is attached to ‘wilfully’?

-we must figure out if the particular consequences are desired or adverted to

-definition of intention (p. 194):

-means desire of consequences or a knowledge of their certainty

-definition of recklessness (p. 195):

-awareness of possible result and adverting to the consequences

-the ratio of this case tells us that wilful only deals with intention (certain or morally certain consequences are desired)

-what are the elements of the mens rea?

-in assault, it is an intention to apply force

-in murder, it is an intention to cause grievous bodily harm

-in this case, it is an intention to promote hatred by communicating statements

-this case helps to define intention:

-desire or knowledge of consequences (p.194-5)

-recklessness is rejected as a level of mens rea in this offence

-it is left out of subsection 1

-in this context, wilfully will mean intentionally

R. v. Docherty
-also defines “wilfully”

-gives a meaning consistent with Buzzanga
-the Supreme Court of Canada gives an authoritative definition

-the defendant sat in a parked car, believing that it was unable to start, while he was drunk

-was he guilty of care and control of a motor vehicle while impaired?

-yes, the intent is simply to have care and control of the car keys and they do not even have to be in the ignition

-the Supreme Court had to decide what the ‘wilful’ component of the probation order entailed

-they looked both at the words and at the context of the case

-literal interpretation:

-’wilful’ has desire as a component

-high level of mens rea requiring an intention to breach the probation order (strong desire)

-contextual interpretation:

-sometimes, mens rea is not a component - when it is mentioned, it is there.  When it is not, it should be assumed

-definition given fits with policy considerations

-people should know about probation orders and what might breach them

-’intentionally’ or ‘wilfully’ meas desire or knowledge of consequences

-not qualified in this case

-criticized as being too narrow

-’wilfully’ should be read more broadly

-limits criminal liability

-be careful with this definition - s.429 defines ‘wilful’ as reckless for Part II of the Criminal Code

R. v. Theroux
-mens rea not specified in the section (does this imply recklessness?)

-to figure out the elements of mens rea, we have to figure out the morality behind it - how does society want it defined?

-where should this level of morality be imposed?

-it is subjective - the reasonable is not considered

-complex, because we have to get into a person’s head

-motive is irrelevant - it does not matter if the accused thinks what they are doing is right or wrong, it is their appreciation of the consequences that matters

-actions imply words - we can glean what an accused is thinking through their actions

-mens rea requires knowledge

-subjective knowledge that the act could have consequences of deprivation of another, and deprivation does not have to be proven

-you cannot get away with doing something when you know that there is a risk to another person - this is recklessness

-reaches the conclusion on mens rea in two ways:

-silence of the act on mens rea

-public policy

R. v. Vandergraaf
-mens rea of assault is intention to apply force and the wording of the act tells us that it is a full intent crime

-when the peanut butter jar was thrown on the ice, the accused did not intend for it to hit someone’s head

-there was no desire and no knowledge of the consequences

-there was no evidence heard to say it was reckless, but it doesn’t matter

-there may have been a conviction if the section was worded differently

-there could have been a charge of negligence cause bodily harm if the damage to the victim was significant enough

-intention crimes are falling out of favor because they are hard to prove

-they also catch the fewest number of people

-mens rea must be defined when we find it, usually in terms of a policy decision

-mens rea can be manipulated according to the decision you want

3. Recklessness (Criminal Negligence)
O’Grady v. Sparling
-deals with a constitutional challenge of a provincial highway traffic provision

-looked at the elements of a Criminal Code offence

-criminal negligence - mens rea requirement was advertent negligence

-taken from Kenny’s Outlines of Criminal Law (p. 225)

-advertent negligence is defined as recklessness

-if criminal tests are subjective, then it was open to the provinces to create objective offences

-to avoid striking down the legislation, the court said that objective tests did not apply to criminal law, only subjective tests would apply

-there is a policy problem with this: we are rewarding failure to thing when we exclude objective tests from criminal law

-on the flip-side, if objective tests are allowed in the criminal law, we end up extending the criminal law to the point where we criminalize people who did not intend to do anything wrong

R. v. Lambe
-applies the principles of O’Grady v. Sparling
-the defendant pointed a gun at his friend, thinking that it would not fire

-the gun fired and his friend died

-the expert witnesses called in would not have thought that the gun would go off

-the only grounds for conviction was negligence (that a reasonable person would not have engaged in this behaviour)

-at trial, the judge directed the jury in manslaughter

-he told them manslaughter results from an unlawful and dangerous act

-manslaughter results from an extreme degree of carelessness or negligence

-the trial judge was wrong

-the Crown conceded that there would have been some kind of assault for the act to be unlawful (there is no rule against just pointing a gun)

-the appeal tried to answer whether or not pure negligence was applicable

-the accused argued that a negligence standard was no good

-the Crown argued for pure negligence

-the Court of Appeal thought that a subjective standard was needed

-a subjective state of mind is needed for a criminal offence

-mens rea for manslaughter is recklessness

R. v. Tutton
-deals with a charge of criminal negligence cause death

-the defendant mother did not give her child insulin against doctor’s advice, believing that Devine intervention had cured him

-the mother did not desire or intend her son’s death

-a clear duty to provide care existed and the mother did not provide the care (actus reus is satisfied)

-if we are to use a pure subjective test, the mother did not intend to kill her son

-McIntyre J. says that an objective test, with certain subjective elements, is needed

-Lamer J. advocates the objective test, as long as people of like education, age and upbringing are compared

-how many factors have to be injected into this test?

-sounds good on the surface, but in reality, it is very difficult to apply

-these opinions completely ignore O’Grady v. Sparling with no distinguishment at all

-this is obviously a policy decision, where the court does not want to see young children die because of their parents’ beliefs

-the majority reasons that criminal negligence means negligence, and not recklessness

-punishment is of the consequences of mindless action, not the state of mind

-punishes people for not thinking about consequences

-the policy behind this is that we should not five a break to those who do not think of the consequences of their actions

-the charge of criminal negligence cause death was a way to try and lower the mens rea component to that of a reasonable person over recklessness

-Wilson J., the dissenter, went with a subjective test consistent with O’Grady v. Sparling, citing the former Supreme Court decision

-in her argument, however, she makes a good case for an objective test, using driving as an example

R. v. Waite
-deals with the same issue and the decision was released on the same day as R. v. Tutton
-McIntyre J. makes the same decision

-defines the objective test as a marked and substantial departure for what is expected from a reasonable person

-Wilson J. again gets herself into trouble

-she does not define wilful blindness and does not argue how this concept is subjective

-there is a policy reason to create a subjective standard, but it would be difficult to apply in driving cases

R. v. Hundal
-is there another standard of mens rea?

-yes, there is an objective test for negligence

-driving offences basically impose this type of standard

-subjective mens rea is not a constitutional requirement

-O’Grady v. Sparling, if argued today, would continue to hold

-there is a continuum of civil negligence, to careless driving, to dangerous driving, to criminal negligence

-the actus reus seems to dictate what the charge would be and it would depend on how bad the driving actually was

-the act and consequences will be looked at first to determine what offence will be charged

-says that both the provincial and federal government can occupy the field of objective offences

-signals that we can have an objective standard of mens rea in the criminal law

R. v. Naglik
-duty has to be objective because it applies a societal, rather than a personal standard

-s.7 of the Charter guarantees fundamental justice

-conduct, in the charge, must depart from that of a reasonably prudent parent

-when no minimum sentences exist, they can be tailored to the accused and the facts involved

-if we hold such people to an objective standard, we are holding them to society’s norm

-the mother in this case may not be smart in the sense that everyone else in society is smart

-it may not be fair to punish her by showing that she is guilty according to society’s standard

-the sentence must reflect the moral culpability of the accused (if the mother really did not know what she was doing, she would get a lower sentence)

-without the need for a subjective standard under the Charter, we can conceivably create a criminal system that punishes people for their actions alone

-this would create a number of cases where we would punish people for silly things

-falling and hurting someone would be assault

-fault, knowledge, mens rea and moral culpability all play into the subjective nature of the system, making things more fair all around

-the guilt standard was raised for Naglik - she was held to the standard of a reasonable parent when she was not such

-the standard is lowered for those charged under subjective offences because mental capacity, etc. is considered

-in sentencing, once guilt is proven, it is necessary to consider subjective factors

-aboriginals may be held to a lower standard because of their treatment in the past

-who you are, what you know, how your life has been, etc. will all be considered

-objective standards can be very useful when there are no minimum sentences added to the mix

-sentences can be manipulated to reflect moral culpability

-they can be lesser when the person could not possibly have know better and they can be higher when the person should have or did know better

-these cases show that there is another standard of mens rea aside from intent and recklessness

-the other standard is criminal negligence

-it has an objective standard

-the test is a marked and substantial departure from what the reasonable person would have done

-it applies to dangerous driving offences

-carelessness is one of the words used

-failure to provide necessaries is another offence where it is used

-criminal negligence may have a different test from the divergence of opinions in Tutton and Waite
-there still seems to be an opinion floating around that criminal negligence still requires a subjective test

-when recklessness is seen in a statute, the standard is recklessness

-when no word of intent is in the statute (silent mens rea component), the mens rea component has to be figured out

-it is usually difficult to argue full intent, so recklessness will usually apply

4. Knowledge
-can be implied as an ingredient when mens rea is not listed

-necessary in possession offences

Beaver v. The Queen
-the accused was charged with possession of heroine and sale of heroine

-the defendant said that he did not know that what he was selling was drugs

-he thought he was selling milk sugar

-the issue in front of the Supreme Court was the mens rea of the offence - does it require knowledge?

-the Crown argued that it was a strict liability offence due to the wording of the section

-the majority said that the defendant had to have knowledge that he committed an offence

-in criminal law, the general operating principle is a need for mens rea, especially when there are minimum sentences

-this case was different from the tainted meat law because it regulated a profession, and was not a criminal offence

-the court found mens rea in the concept that possession cannot be punished on its own - you cannot just punish an act

-possession requires knowledge

-the accused’s charges were upheld on the basis that he was selling drugs

-dissenting judges looked at the charge in a strict, constructionist application

-this meant that they did not imply a mens rea component

-absent the knowledge of the character of the substance, the accused was entitled to an acquittal

-when we see possession, we can read into it a mens rea component of knowledge of the character of the substance that is illegal to possess

-the case does not answer what kind of knowledge is necessary

-s.17 in the case sets out that it is a possession offence (p. 272)

-speaks of possession coupled with knowledge

-pure statutory interpretation can make us conclude that if it was mentioned in one section, but not in the next, it was expressly excluded and does not apply to the non-specific section

-this notion fails in that if you take out the knowledge requirement, you have a problem with the fundamental features of the criminal process

-this is dealt with by presuming a mens rea standard

-does not say if knowledge had to be reckless or actual

-this case recognizes two important points:

-importance of mens rea

-possession by itself in a statute is not knowledge that the thing exists at all, but of the character of the article

R. v. Blondin
-should knowledge be actual or can it be reckless?

-the accused knew that there was something in his scuba tanks but he did not know what it was, nor did he ask

-the trial judge charges that the jury must find full knowledge of what was in the tanks, a very tough onus

-the Crown appeals the acquittal, saying that they had to prove either the accused had knowledge that he was carrying something illegal or he had to know what he was carrying was a narcotic

-it is obviously easier for the Crown to prove the general option

-the Court of Appeal had to decided what the Crown had to prove in terms of knowledge and if recklessness was enough

-there were actually three possibilities:

1) intention to import hashish (used by the trial judge)

2) intention to import a narcotic

3) intention to import something illegal

-the second option was eventually chosen as the point of knowledge, as the first option would be too onerous

R. v. Prince
-asks what possession means

-would read the offence as an absolute liability offence because it does not have an obvious mens rea component

-there is a problem with not having a mens rea component - it can happen, but it is rare

-generally, the criminal law will have a mens rea component because it is a fault based system meant to punish cognizant behavior and it is difficult to punish actions that happen without thought

-possession entails a form of knowledge in the common law

-in this case, the defendant’s defence of not knowing the girl was under age was not accepted

-knowledge was found to be extended to other parts of the act as well, such as knowing you were doing a criminal act

R. v. Ladue
-the defendant claimed that he did not know the victim was dead

-his defence to interfering with a dead body was that he was raping her

-the intent to do any crime was good enough in the situation where a mens rea component could not be defined

-if we’re talking about knowledge based offences, we have to have at least knowledge of the offence or knowledge that you are committing a crime

5. Wilful Blindness
-there is a clear distinction between wilful blindness and recklessness

-recklessness is knowing that there is a risk and taking it anyway

-wilful blindness is not asking whether there is a risk and doing it anyway

-murder has several mens rea components:

-intention: means to cause bodily harm

-knowledge: likely to cause death

-recklessness: whether or not death ensues

-manslaughters come from bar fights, bottle slashes, etc. where all the elements of mens rea for murder cannot be proven

-wilful blindness will substitute for full intent

-offences that require full intent can be satisfied with wilful blindness

-suspicions of a normal individual would have to be raised, causing further inquiry

R. v. Currie
-makes wilful blindness a subjective approach to mens rea

-the case was overturned because the trial judge used an objective approach

-he thought that the test was if a reasonable person’s suspicions would have been raised

-he accepted the accused’s evidence that he thought the cheque was good and said that he should have investigated further

-Glanville Williams quote on p. 302:

-if a party has his suspicions aroused and omits to make further inquiries, he is deemed to have knowledge

-wilful blindness is a subjective test and will substitute for any mens rea component

R. v. Jorgensen
-definition of pornography found in R. v. Butler - discussed in this case

-the accused’s defence - he only ordered the movies out of a catalogue and did not know the precise nature of the films

-they even passed Canada Customs

-the Crown argued that the accused had to be held responsible because there was to one else to hold responsible

-it is easier and cheaper to hold the sellers responsible

-the court did not buy this argument and they thought that criminal responsibility should have a high level of mens rea

-the accused knew he had sex tapes, but did he know he possessed obscene material?

-he had the actus reus, but what was the mens rea?

-did he have knowledge of possession of obscene material?

-did he actually have to know it was obscene or did he just have to suspect it was obscene?

-the Crown argues for reverse onus as a policy argument (p. 253-4)

-it is up to the retailer to decide what is obscene and to protect against it

-the court would not accept this argument because it points to strict liability

-the retailer has to be aware or wilfully blind to the fact that he possessed pornography

-actual knowledge - narrow

-ignorance of law is no excuse

-the accused did not have to know the law, just the content of the tapes

-this case raises an important discussion of wilful blindness

-this is sufficient mens rea that will fulfill the requirement

-wilful blindness will usually come up in knowledge cases

-wilful blindness is defined as coming aware of the need for further inquiries and ignoring it by deliberately choosing to ignore it

6. Absolute and Strict Liability Offences
-absolute liability offences do not require mens rea and they are few and far between

R. v. Sault Ste Marie
-the Supreme Court of Canada recognizes that offences do not need a full mens rea component

-a list of general mens rea components can be found on p. 330

-mens rea can be eliminated in certain cases

-public welfare offences

-requires a high standard of care on the part of public service providers

-the town was polluting the waterway (offence set out on p. 328)

-no mens rea component was listed

-not always included in the code and they must be read in

-should the court read in a mens rea component or should they do something else?

-in this case, there was a middle ground developed between no mens rea and full mens rea offences

-strict liability offences carry with them the possibility of a defence, absolute liability does not carry a mental defence

-due diligence defence (p. 343-44)

-you can protect yourself if you did everything reasonably possible to avoid the particular event

-in pollution offences, you would have to install all necessary precautions so as to know about a problem early on

-black and white does not sit well with the court

-this case is important in creating a middle ground and a defence of due diligence

-the court will decide if an offence is one of public welfare or criminal matter

-if it is criminal, there is a need for a mens rea component

-if it is a public welfare offence, we must decide if there is a mens rea component and if it cannot be determined, we must decide if the offence is absolute or strict liability

-if it has the appearance of absolute liability, it must be read as a strict liability offence if a due diligence defence can apply

R. v. Pierce Fisheries
-involved a charge of possession of undersized lobsters

-the policy issue behind the charge was preservation, to give the lobsters a chance to reproduce the species

-the Supreme Court said that no mens rea had to be proven for conviction

-the issue in the case was whether you had to read into the law a mens rea component

-does possession carry with it a concept of knowledge?

-how would you ever prove knowledge in this case?

-a good clue is to recognize that it is not in the Criminal Code, therefore it is a public welfare offence

-the law is there to conserve lobster, a public welfare goal

-in public welfare offences, pure knowledge may not need to be read in and possession may be enough

-there is not easy way to distinguish regulatory and criminal offences

-looking at the penalty is not always conclusive

-looking at who passed the offence under what power might be helpful

-how you get there might also be helpful (permission to carry on what you are doing granted by license)

Reference Re Sec. 94(2)
-shows that there may be a constitutional approach to deciding the mens rea component, particularly with regards to the Charter of Rights
-when introduced in 1982, it served to write down laws that we’ve had for a long time

-before the Charter, we had not remedy to enforce these principles

-there was also no procedure to decide when Parliamentary supremacy would override these principles

-by unwritten conventions, we always had the right to a fair trial.  The Charter wrote this into our laws

-it clarified and changed the relationship between the rights of the courts and the rights of Parliament

-it expanded the rights of the courts

-a lot of the Charter is directed to criminal law issues

-it has a major impact on criminal procedure and substantive criminal law

-s.7-13 deal with criminal procedure

-substantive criminal law is dealt with in s.7

-does it provide limitations on the criminal law?

-it protects citizens from cruel and unusual punishment

R. v. Smillie
-this case is important in that it illustrates the Supreme Court’s first reading of s.7 to include substantive law

-the issue was if Parliament had the ability to create a provision of absolute liability when there was a potential for a jail sentence

-when someone is caught driving while suspended, severer penalties are imposed to create deterrence

-includes severe suspensions, mandatory jail sentences

-the problem with the B.C. legislation was that one’s license could be suspended in many different ways, for example, not renewing your driver’s license or failing to pay your insurance

-the argument for the penalty is that as a driver, you should know the rules

-a fundamental rule of the criminal law system is not to jail someone who has no moral fault

-can jail sentences be imposed on the morally innocent?

-the Supreme Court said that absolute liability offences are not always unconstitutional

-we must ask if the offence affects one’s life, liberty and security of the person

-if there is a potential for jail, then there cannot be absolute liability

-the court recognizes that all provisions are subject to s.1

-jail and absolute liability appear to be unacceptable

-we require at least a due diligence defence

-makes the point that at least due diligence is required and absolute liability cannot carry with it the threat of jail

-strict liability is allowed because due diligence can be used as a defence

-doing something else just as safe is not a defence

-due diligence is in respect of the regulations

-you must follow them as written by the government and must diligently attempt to comply with the law as written

-if more of a mens rea component has to be read in, the court will look at the stigma attached to the crime

-the worse a crime is, the more stigma is attached and the more mens rea is required

-if jail is attached, the crime is one of at lease strict liability, never absolute liability

-this is a good example of the dilemma that faces law makers - they have to carefully weigh the pros and cons of how a law will operate

-highest authority that even Criminal Code offences may be strict liability offences

R. v. Finlay
-careless use of a firearm charge

-actus reus: anything a reasonable person would see as careless

-mens rea: objective marked departure from the norm

-may be that the non-compliance with the act would suffice, subject to a due diligence defence

-careless is a word that may show up in statutes from time to time

-according to O’Grady v. Sparling, Criminal Code offences must include advertence

-inadvertence or carelessness is a negligence standard reserved for the province

-mere inadvertence is reserved for the province, but when it shows a marked departure from the norm, it can be included in the Criminal Code
-strict liability does away with the mens rea component for social policy reasons

-in Finlay, the Supreme Court did not consider the constitutionality of a due diligence defence or strict liability offences in the Criminal Code
-carelessness is still somewhat ambiguous

7. Predicate Offences
R. v. Creighton
-speaks of the stigma attached to convictions

-the Supreme is willing to move away from personal responsibilities and to hold people to community standards

-the case asks what standards should be used

-adding in personal characteristics takes us further away from an objective standard and closer to a subjective test

-there are three major categories of mens rea offences

1) Truly subjective offences

-awareness of all the factors in their totality

-used in murder, assault, break and enter, possession

-includes intent, recklessness, knowledge, wilful blindness

-individualized components

2) Objective Standard

-dangerous driving

-includes criminal negligence (although it is still objectionable)

3) Predicate Offences

-unlawful act manslaughter, unlawfully causing bodily harm

-includes an underlying crime

-the difference between this and the underlying crime are the consequences

-has a negligence and a reckless standard

-Lamer J. the dissenter, said an objective mens rea is needed, subjected to an number of factors

-a reasonable person would have foreseen the possibility of death

-McLaughlin J. agreed with the objective test

-the requirement was reduced: the only thing needed was a foresight of risk of bodily harm that was neither trivial nor transitive

-the split in the judgement blurs where the line should be drawn

-where will the standard of reasonable foresight be set?

-Lamer’s and McLaughlin’s persons would have had to have foreseen different things

-the controversy in Hundal seems to be resolved

-the majority of the court rejects the special qualities needed in Lamer’s test

-Lamer’s test is unworkable

-Lamer likes some objectivity in criminal law but is uncomfortable with complete objectivity

-we should strive to set a standard that everyone can comply with, no matter what their age, belief or affiliation

-McLaughlin sees it as an extension of the Thin Skull Rule

-constructive murder sections were found to be unconstitutional

-you cannot be charged with murder unless you have subjective mens rea

-you should be punished for what you intend to do, not what someone else intended to do

-Lamer’s stigma test goes nowhere

-in predicate offences, you mut have the mens rea of the unlawful act and a reasonable person must foresee the consequences

-you must have the full mens rea of the predicate offence

-there are no minimum sentences for such charges

-moral culpability can be reflected in the sentence

-manslaughter is a very broad offence

-it can range from a severe stabbing, to throwing a bottle and having a piece of glass cut someone’s aorta

-the difference can be reflected in the sentence

-movement to objective standards is very limited

-the court really struggles with what the objective test is and how it is defined

R. v. DeSousa
-the defendant threw a beer bottle during a bar fight and someone was injured by a shard of glass

-there were two possibilities for mens rea:

-DeSousa adverted to the consequences

-a reasonable person would have adverted to the consequences

-manslaughter is similar

