Contracts: Term 2
L. Privity
Beswick v. Beswick
-couple had been running a business for a long time and the husband reaches retirement age

-their nephew wanted to buy the business

-the two make up an arrangement with a lawyer to meet both needs

-the business is transferred to the nephew, with periodic payments being made to the uncle.  When he dies, the payments were to continue for his wife

-when the uncle/husband died, the nephew stopped paying money to his aunt

-aunt cannot enforce because she was not a party to the contract

-she did not have any consideration

-no privity, no rights

-reasons to enforce:

1) intended to be a binding contract

2) reasonable expectation that it would be binding

3) written arrangement

4) reliance

5) performance

6) non enforcement would be unjust enrichment

-the biggest problem is with consideration - to get around this the agreement should have been put into a deed

-sometimes, such an agreement would have been interpreted as a trust

-done by fiction to get around privity

-luckily, in this case, the widow was also executrix of her husband’s estate and as such, she can take over her husband’s rights and obligations

-damages would have been a problem - the estate was not affected by the non-payment and only nominal damages would have had to have been paid

-the court imposes specific performance and accepts that in her own right, Mrs. Beswick had no right to enforcement of the contract

Jackson v. Horizon Holidays Ltd.
-the plaintiff’s family was promised a nice holiday which they did not get

-damages for mental distress can be secured in a contractual context for the one who made the contract

-the issue here is whether the rest of the family can recover

-Denning finds that Mr. Jackson can recover for his family’s loss in their full amount

-he goes so far as to say that if the contracting party does not want to sue, those benefitting from the contract may sue on the contracting party’s behalf

Woodar Ltd. v. Wimpey
-Jackson is full of exceptions to the rules, but it is not overruled

-mental distress damages should only be used conservatively, only in contracts where the very object of the contract is the promise of enjoyment, relaxation and peace of mind

-awards will usually be smaller

Hallmark Pool Co. v. Storey
-contract between a consumer and a contractor

-action is brought against the contractor and the manufacturer

-liability is found on the part of the contractor and the manufacturer argues that they should not be held responsible because they do not have a contract with the consumer

-the consumer argues that the advertisement with the 15 year guarantee for the pool was enough to bring them into it

-the manufacturer argues no consideration and that the ad was puffery

-the consideration is found to be in purchasing the pool from one of the manufacturer’s dealers

-the purpose of the representation in the ad was to induce the consumer to buy the pool

Exceptions:

1) A contracting party can sue on the contract

-they will only get nominal damages because they are not really losing anything

-specific performance may be used rarely

2) Jackson case

-the courts will enforce benefits to third parties if one of the contracting parties is suing

3) Agency

-not really an exception, but rather a device to avoid the privity problem, creating a direct contractual link between one of the contracting parties and the beneficiary

-A is an agent of C, who is then part of a direct contractual relationship with B

-consideration is not resolved

4) Trust

-A is a trustee of contractual rights for the beneficiary (C)

-sometimes it is assumed fictionally

-now, parties must intend a trust, which is irrevocable

5) Joint promisees

-arises where there is a close relationship between A and C and they are joint signatories of a written contract

-consideration of A is sufficient for C because of the proximity of their relationship

6) Collateral contract

-like Hallmark - a unilateral contract may be possible (ad and guarantee makes up a second contract)

7) Provision of some consideration by C

8) Deed

-as long as the third-party beneficiary is a part of the deed, it will be enforceable

9) Assignment

-done when A assigns his contractual rights to C

-can be done by s.31(1) in the Law of Property Act
10) Tort law

-if a lawyer is involved and the contract fails, it might be due to the lawyers negligence

11) Legislature

-may have to step in when the rules of contract fall short

The New Zealand Shipping Co. v. A.M. Satterthwaite & Co. Ltd.
-bill of lading

-receipt to indicate that the carrier has received goods

-contains the terms and conditions of the contract of carriage

-document of title that the buyer will receive before the goods arrive

-case asks the question of who is charged with insuring the goods

-would be cheap if the seller did so on behalf of the owner

-would be useful to make it understood in the bill of lading, which usually contains an extensive exemption clause that protects the carrier

-the Bills of Lading Act joins the buyer to the transaction between the seller and the carrier

-the goods arrive damaged and the buyer cannot claim against the carrier because of the exemption clause

-the stevedore charged with unloading the ship actually did the damage through his negligence and he argues that he cannot be sued because of the clause in the bill of lading

-the stevedore looks like a third party to the contract

-if the stevedore is not considered a party, they will be required to obtain third party liability insurance, raising the cost of the transaction

-Can the requirements for protection be satisfied on the facts?

1) Was the stevedore to be protected?

-bill of lading included servants, agents, etc.

-meant to protect the carrier and all persons involved in the transaction

2) Was the carrier contracting as an agent for the stevedore?


-says that they are acting as an agent for everyone involved

3) Carrier must have the authority of the carrier to contract on their behalf

-the stevedore owns the carrier, showing their close relationship

4) Consideration from the stevedore?

-unilateral contract - I promise protection if you unload the goods

-consignee can argue that this is a pre-existing duty arising from the contract with the carrier

-the stevedore will call it a duty arising out of another contract

-the New Zealand Court of Appeal did not buy the unilateral contract argument and gave the following reasons:

-odd to think that delinquent conduct will satisfy an acceptance of a contractual offer

-in every circumstances, all acts are different - speaks to definiteness

-there is no offer for a unilateral contract contained in the bill of lading

-”Himalaya Clause”

-clause in a bill of lading seeking to give exemptions to servants, independent contracts, etc.

Greenwood Shopping Plaza Ltd. v. Beattie
-question between owner and tenant of who would insure against fire

-it was decided that the owner would do so

-the owner under-insures

-the tenant is protected from subrogation by the insurer

-the insurer decides to go after the tenant’s employees because they were the ones that started the fire

-at trial and at the Court of Appeal, it was found that the employees were protected by the subrogation clause in the lease because of the close identification between the employer and the employees

-the Supreme Court looks at privity

-they do not think that the lease even suggests that the employees are to be protected

-there is no evidence of agency and trusts could not be applied

-the employees were found not to be protected by the lease

-the four step test from New Zealand Shipping had been applied narrowly, excluding the employees from the protection of the lease

Dick v. Manitoba Snowmobile Association
-there was a contract between Dick and the MSA

-the MSA’s employee, Wood, through his negligence, cause injury to the plaintiff

-the plaintiff sues and Wood argues that he is protected by the exemption clause in the contract between MSA and Dick

-the four step test from New Zealand Shipping is applied and Wood was able to fall under the protection of the contract

-the MSA never says that they are acting as an agent for the servants mentioned in the document

-test is applied liberally and Wood is afforded protection

-shows the MB C.A. coming out of nowhere to protect a tortfeasor, using principles designed to protect carriers and stevedores (or the allocation of insurance for commercial purposes)

-no distinction is made between bill of lading cases and personal injury cases

London Drugs Ltd. v. Kuehne and Nagel International Ltd.
-contract included an exemption clause which said that the defendant was not to be responsible for damage over $40

-the plaintiff refused to purchase extra insurance from the defendant, saying that they would rely on their own first-party insurance

-damage was caused to the plaintiff’s equipment when it was moved by the defendant’s employees and the plaintiff sued (likely a subrogated claim)

-the defendant employee argued that he was sheltered by the exemption clause of his employer

-the Supreme Court does not even use the agency theory

-the court does not even comment on the doctrine of privity and they say that when there is an intention to protect a third-party beneficiary, they should be protected

-when the intention is unclear or non-existent, the third-party is considered a stranger to the contract and cannot receive benefits from the contract

-all past decisions are accepted as reasonable and consistent and a new exception is created

-exception in a nutshell:

-the limitation of liability clause must, expressly or impliedly, extend to the employees

-the employees must be acting in the course of their employment and carrying forth the performance of the contract when the loss occurs

-the contract in this case did not expressly lend itself to the protection of the employees, but it applied by implication

Fraser River Pile and Dredge Ltd. v. Can-Dive Services Ltd.
-barge was leased from the plaintiff to the defendant

-the insurance contained a clause against subrogated claims against charterers (the defendant, in this case)

-the barge was destroyed in an accident, the insurance paid for the damage and a subrogated claim was brought against the defendant

-privity problem: can the defendant shelter themselves under the terms of the insurance contract between the plaintiff and the insurer?

-can the insurer and the plaintiff modify their contract to exclude the defendant altogether?

-the Supreme Court discusses another exception to the privity rule

1) Does the contract intend to imply benefits to a third party?

-done expressly in this case

2) Are the activities being performed by the third parties the very activities contemplated within the scope of the contract?

-yes, the barge was being used for its intended purpose

-the parties to the contract cannot change the terms of the contract after the loss has occurred

-it can be changed at any time before the loss occurs

-Greenwood would likely be decided differently under these rules

·Two concerns with changing the doctrine of privity:

1) How do you define and describe a third party beneficiary who has a right to sue under a contract?

-would have no problem including Mrs. Beswick

-what about merely implied beneficiaries?

2) Under a contract, we hold to the belief that they can be entered into, varied and terminated at any time

-is the third party right constantly at the mercy of the contracting parties, or do they have to be given notice and consideration each time a variation is made?

II. Vitiating Factors
-sometimes, once the parties have gone through the formation requirements of a contract, there is something that creates an unjust enrichment or a hardship

-excuses come in several categories:

-mistake, misrepresentation, pressure, unconscionable transactions

-limited remedies are available:

1) Valid contract is found

-often the response to case of mistake

-contract is enforced through expectation damages and sometimes specific performance

2) Void

-common law remedy

-means that there is no contract, no contractual rights or duties arising between the parties

-can have awful consequences in the marketplace: in a chain of events, if the first two parties have no rights or duties to each other, no one down the line will have rights or duties either

3) Voidable

-equitable concept

-the contract is treated as valid and the innocent party has the right to rescind the contract or affirm the contract

-affirming lets the misrepresentation go

-rescinding lets the innocent party get out of the contract and puts the parties back into the position they would have been had the contract not existed

-bars to rescission:

1) If you affirm the contract, you cannot change your mind

2) Rescission must occur within a reasonable period of time

-can be harsh (Long v. Lloyd - only one day passed)

3) If rescission will adversely affect a third party, you lose your right to rescind

4) Execution of the contract might take away the right to rescind

5) You cannot rescind if restitution is not possible

A. Misrepresentation
-false, pre-contractual statments

-can be subject to both contractual and tort remedies

-the statement can called a promise, a term of the contract or a warranty (expectation damages will be awarded)

-if there is a misrepresentation, it renders the contract voidable and rescission is available

-if the contract was allowed, there would be unjust enrichment

-must be a misrepresentation as to fact

-certain contracts impose a duty to speak:

1) Insurance contracts

-insured must disclose all information relating to risk

2) Fiduciary relationship between contracting parties

-the stronger party must disclose all relevant information

3) Vendors of real estate

-must disclose information about certain kinds of defects (latent defects that render the property dangerous or uninhabitable)

Derry v. Peek
-contract of sale for shares from a vendor to a purchaser

-the shares collapse in value

-the purchaser is unhappy because he was induced to buy by a misrepresentation from the vendor

-the purchaser wanted a remedy

-rescission was not argued because of the lapse of time between the purchase of the shares and when the plaintiff wanted to rescind

-there was no action for damages for misrepresentation, so the purchaser had to look to tort for a remedy

-to satisfy the tort of deceit, fraud had to be proven

-negligent misrepresentation was not available at the time (honest belief that was negligently investigated)

-two definitions of fraud:

1) Knowing what you are saying is untrue

2) being reckless or careless as to the truth (negligence)

-Hedley-Byrne (1965) recognizes negligent misrepresentation

Ennis v. Klassen
-the misrepresentation in this case was about the type of vehicle being sold

-the purchaser tried to exercise his right to rescission almost immediately after the true identity of the car was disclosed

-done by calling the seller - not perfect, but acceptable

-the contract was executed

-in a land deal, execution bars one from recovery

-the problem in this instance: there is performance before the purchaser even gets a chance to look over the goods

-operative misrepresentations must be fundamental or material

Whittington v. Seale-Hayne
-deals with the difference between damages and indemnity

-with rescission, you cannot get damages, but you can get indemnity

-if the contract contained an obligation to pay money or to carry out certain tasks, the innocent party can be reimbursed for those expenses

-the expenses must be required under the contract

-in this case, the tenant was obliged to do certain repairs under the contract for which he was reimbursed

B. Mistake
-conventional view is that the principles deal with past or present fact

-there can be mistakes as to future events (dealt with under the doctrine of frustration)

-any remedies available for mistake may cause serious consequences to the marketplace through uncertainty

-difficult to accommodate mistake in the common law

1. Common Mistake
-both parties make the same mistake of fact

-all cases are result oriented

Bell v. Lever Brothers
-both parties are mistaken, even though it looks like a unilateral mistake

-common mistake: both parties thought that the contract of employment could only be terminated by a “golden handshake,” when in fact, the employees could have been fired for misconduct

-the plaintiffs are concerned with the termination agreement where large amounts of money were paid to the employees to get rid of them

-they argue that there was a common mistake because they want the agreement to be void a common law, thus enabling them to recover their money

-different types of mistake outlined by the court:

1) Res Extincta

-if you have a contract for sale of goods or chattels and you both think that the goods exist, and they do not, there is no contract

-the contract is void because the goods are no longer in existence

2) Res Sua

-the thing that the seller is selling already belongs to the buyer

-both believe the item belongs to the seller

-Lord Atkin says that this agreement is void

3) Mistake about quality that is fundamental

-the contract will be void

-employment agreements which are fundamentally different from what the parties believed them to be

-will not apply in this case because the differences were not fundamental enough

-relief is available in narrow circumstances, in favor of certainty

-the severance package was viewed as a compromise arrangement and the courts hate to unravel these kinds of agreements

-this was the best way to decide, so as not to create difficulties with other arrangements

McRae v. Commonwealth Disposals Commission
-contract for the sale and purchase of a tanker for a modest sum; it is later found that the tanker did not exist

-the purchaser does not want rescission or nullity as they expected to make money off the tanker - they want reliance losses

-the purchasers argue that the contract was breached so that they can request an expectation measure of damages and reliance losses; they also suggest fraud

-the sellers argue that there was no contract because they want rescission (they are pretty confident, thinking that they have res extincta)

-the court does not think that this is fair, recognizing the recklessness of the sellers

-the High Court of Australia attacks the res extincta rule, finding that it did not really exist in the case from which it came

-they look at interpretation to decide the case

-there are several options:

1) The sellers took the risk when they guaranteed there was a tanker where none existed

-there is a contract

2) The seller makes no promises as to the existence of the tanker and the buyer takes the risk

-there is a contract

3) Neither party wants to take the risk and they enter into an agreement subject to the existence of the tanker (express condition precedent to the performance or formation of the contract)

-no contract

-the court finds that the parties intended the first option: the defendant promised the tanker to the plaintiff, the plaintiff recovers damages

-shows a fact oriented approach to mistake

Solle v. Butcher
-there was a long term lease between the parties with a rend of £250 per annum

-this was a reasonable market rent that would have been applied under rent controls

-the issue: the parties thought that the property was not subject to rent controls, therefore they did not apply

-the parties have an argument after which the plaintiff finds out that the property is subject to rent controls and demands a refund for what he overpaid and a lower rent for the rest of the

term (some repairs had been made to the property that would have raised the rent had new rent controls been applied for)

-the mistake is characterized as a common mistake

-the landlord argues for common law mistake where the lease would be void - he would recover proper rent for the time that the tenant lived there, plus, he would be rid of the tenant

-Denning’s view had been that no common law contract should be void for mistake

-he thinks that the appropriate remedy is to make it voidable

-must be unconscionable for the contract to be enforced

-the person who wants relief must not be at fault

-the mistake must be fundamental and held in common

-an executed land contract cannot be rescinded

-Denning steps in and rescinds the contract on terms

-payment of the higher rent may be kept by the landlord

-the tenant gets to remain as a licensee

-the landlord must go through the formality of applying for the rental increase

-the landlord must offer the tenant a new lease at the “new” price, at which time the tenant can decide whether to stay or not

-misrepresentation from the tenant to the landlord about rent controls could have been argued

-the remedy would have been voidability at equity

-the only time where a common mistake can give a remedy is when it is a common mistake of fact

Magee v. Pennine Insurance Co. Ltd.
-misrepresentation in respect of an insurance policy - the owner of the policy was thought to have a driver’s license when he did not

-this makes the contract of insurance unenforceable

-if the mistake was common, the insurance contract is valid

-the claim leads to a contract of settlement where the defendant will pay £385 and the plaintiff agrees not to claim under the policy

-the defendant finds out about the mistake and argues that they do not have to pay

-Denning decides with the insurance company because the contract of insurance would not have been valid in the first place

-Winn does not even consider equity and would set the contract aside in accordance with Bell
-the mistake must be fundamental or essential to the contract

-Atkinson also doesn’t touch equity and says that the mistake is fundamental and that the contract is void (Bell is used as the authority)

2. Mutual Mistake
Raffles v. Wichelhaus
-textbook writers made the following assumptions:

1) There was no contract - it was either void or a nullity at common law

2) if reasonable people might interpret the offer in a different sense and the parties in fact do so, there is no contract

-the buyer and the seller were thinking about two different ships causing the offer to have a latent ambiguity

-when the assumptions are satisfied, this is a mutual mistake

-the same conclusion can be reached by looking at certainty and indefiniteness

Lindsey v. Heron & Co.
-the seller asks what they would be given for 75 shares in Eastern Cafeterias Canada

-the buyer says that they will give $10.50 per share for the seller’s Eastern Cafeterias

-the seller accepts and then, the mistakes come to light

-the case was argued in accordance with Raffles
-the latent ambiguity is found in the offer, where the company is not clearly identified

-the courts look at a reasonable interpretation to determine what should happen

-if the offer was taken in isolation, there would be a latent ambiguity

-you must look at the communications on the whole

-a reasonable person would see that there was sufficient certainty with respect to the seller’s first communication

-there was sufficient certainty for a reasonable person

3. Unilateral Mistake
-one party makes a mistake as to the facts or the terms of the contract

-buyers do not get what they expect under the contract

-cases fall into two groups:

1) Mistake of the buyer

2) Mistake of the seller

*some of the hypotheticals on p. 470 deal with unilateral mistake (Bell v. Lever Bros.)

-A buys B’s horse, thinking the horse is sound

-A pays the price for a sound horse, which he would not have paid if the horse was unsound

-A is bound if B has made no representations as to the quality of the horse

-if a guarantee, promise or warranty was made by B, damages can be awarded for breach of contract

Stambovsky v. Acklev
-the seller is aware of the house’s reputation

-the buyer knows nothing about this

-the court asks whether equity should provide relief

-the dissenting judge is in line with Atkin from Bell v. Lever Bros.

-caveat emptor would apply and no relief would be provided

-the majority is more willing to create and exception

-the seller took advantage of the buyer’s innocence and the ordinary buyer might not have checked for such a defect

-the courts have the power to give relief when they see fit

Smith v. Hughes
-landmark decision about unilateral mistake

-the seller has oats that he sells the buyer

-when the goods are delivered, the buyer rejects them because they are new oats

-did the seller promise that the oats were to be old?

-if so, there would be a breach and a remedy

-there is no question about if the seller called them old or not

-several scenarios:

1) seller is the offeror - unilateral mistake of fact on the part of the buyer, seller is unaware of the buyer’s mistake (unilateral mistake as to fact)

2) Mistake of fact as to the age of the oats where the seller is aware of the buyer’s mistake (unilateral mistake as to fact)

3) Mistake as to the terms of the offer or contract

-buyer thinks the seller was promising oats of a certain age

-seller is unaware of the mistake

4) Mistake as to the terms of the offer or contract

-seller is aware of the buyer’s mistake

-the court is telling us that there is a clear distinction between mistake of fact and mistake of terms

-when there is a mistake about terms that the seller is unaware of, there is no relief

-if you can prove that the seller knew of the mistake, the contract is void

-the seller was probably aware that there was some mistake on the part of the buyer - this is why the direction to the jury is attempting to bring to light the distinction between mistake of fact and mistake of terms

-the direction probably wasn’t wrong in saying that the jury had to fid whether the seller knew what the buyer thought they were contracting for

-the jury may not have understood the distinction between mistake of fact and mistake of terms

Hartog v. Colin & Shields
-the mistake comes from the offeror

-the offeree has some knowledge that there has been an error, but does not bring the mistake to light

-the court says that you cannot just let the error pass

-the offer was wrongly expressed and anyone dealing in this business would have known about the error

-when the offeree has knowledge of the mistake, the contract is a nullity or is void

Imperial Glass v. Consolidated Supplies Ltd
-the opposite conclusion was reached, even though there were similar facts to Hartog
-there was a great deal of reliance on the offer on the part of the offeree; the offer was used to prepare a tender, which was subsequently accepted

-the offeror was given the opportunity to re-check their estimate and the mistake was made by their own negligence

-factors that might be considered:

-knowledge of the mistake, whether or not it was fundamental, reliance, unjust enrichment, negligence in the offer

-what is the distinction from Hartog?

-the mistake was not made in the offer

-mistake was in the reason for making the offer (motive)

-in Hartog, the mistake was in the words of the offer

-in Hartog, the mistake was obvious by merely looking at the offer (patent)

-in Imperial, the mistake could only be realized when other quotes came in (latent)

Belle River Community Arena Inc. v. W.J.C. Kaufman Co. Ltd
-latent error, just looking at the tender won’t make the mistake obvious

-fundamental mistake

-typical scenario - tenderers wait until the last second to put their tenders in because they want the most accurate, up to date costs for the job.  The math may be done in a rush, resulting in errors

-the Ontario Court of Appeal did not like the way the issue was being dealt with in Imperial
-the look at whether a fundamental mistake had been made

-was there a fundamental mistake that affects a fundamental term of the contract?  If so, once the mistake is made known to the other party, there can be no contract

Buffalo Municipal Housing Authority v. Gross Heating and Plumbing
-American case that illustrates the position of the court

-shows that a simple judgement about what kind of error has been made can be useful

-clerical or mathematical can be sympathized with

-just because your judgement is bad, it doesn’t mean that you should be able to recover

-there must be strong proof of the error and the error must have been honest

-as soon as the error is found, it must be communicated

-must ask if it would be unconscionable to enforce the contract in spite of the mistake

-there is no constraint from relief if there has been negligence

Ron Engineering v. Ontario
-asks if Belle River is the way to go of if the old classification system is still in force

-Estey J. says it is not about mistake and that it doesn’t really solve the problem

-in its result, the Supreme Court rejects Belle River altogether

·Conventional view about tenders before Ron Engineering:

1) Invitation to tenderers

-invitation to treat

2) Tenders would be on the form of the owner of the project

-series of offers

3) Owner will choose one of the tenders

-acceptance

4) Formal building contract

-might have a binding contract at step 3 or 4

-raises the issue of “subject to contract”

-uncertainty is not beneficial to business practice

-bid bond: insurance that guarantees that the tenderers will enter into a binding contract

·After Ron Engineering:

-calls for a process of two contracts

-Contract A - complete as soon as the tender is put in

-offer is the invitation to tenders, acceptance is when the tender is submitted

-binds the tenderers not to revoke the offer and enter into a formal contract if chosen for Contract B

-Contract B - eventual building contract

-one contractor is chosen to make this contract

-the judge calls this a classic unilateral contract, but putting in the tender gives rise to further obligations that would not be there if it was a unilateral contract

-by not entering into Contract B, the tenderer loses his deposit

-in policy, the integrity of the bidding process is paramount and care in tendering should be encouraged

-this process avoids trying to figure out what kind of mistake has been made

-the court her is not willing to protect the interests of the contractor

-there is no owner or third party reliance, but there is a windfall for the owner

Calgary v. Northern Construction Co.
-another mathematical error in the tender

-the owner here has a choice of remedies under the form of tender

-they can take the deposit or the difference between the wrong tender and the next lowest bid

-Ron Engineering is followed and the plaintiffs are awarded damages in the amount of the difference between the defendant’s bid and the next lowest bid

-tells us that contract B comes into existence when it is executed by both parties

-if you enter into contract B and then claim that there is a mistake, you cannot get away with it

-both parties already know about the mistake and there is no way out

-it would have been tactically poor for the lawyers to go after the $9 M because it would have potentially been perceived as a penalty, which isn’t allowed in contract law

-if the remedy represents losses under the contract, they will be deemed liquidated damages and they will be allowed

-the courts may step in when the remedy seems unconscionable

·Contractors must now realize that the invitation to tender is and offer and anything contained within it becomes a term of the contract

M.J.B. Enterprises v. Defence Construction
-issue of compliant bids

-the owner accepted a non-compliant bid

-the court said that this could not be done as it breaches contract A

4. Mistaken Identity
-cases are similar in fact:

-A is the seller of chattels, B is the rogue.  B wants to buy with a cheque, A says no.  B pulls out proof of identity and A accepts the cheque.  The cheque bounces and B gets away with the goods.  B quickly sells the goods to C for cash.  A and C are both losers.

-when A sues C, a decision has to be made about who will win and who will lose

-the effects of a unilateral mistake as to identity:

-might be voidable by the rules of mistake or misrepresentation

-might be void at common law

-if the contract is found to be void, there is no contract between A and B

-A is the owner of the goods and can sue C in conversion for wrongfully keeping A’s goods

-if the contract is voidable, it is regarded initially as a good contractual instrument

-rescission cannot happen when the goods pass to an innocent party

-looking at the offer:

-it can only be accepted by the person to whom it was made (in Lewis, Richard Green accepted, but it wasn’t really him)

-can also argue that it was made to the person standing in front of you, no matter what representations were made about his name, etc.

Lewis v. Averay
-C got to keep the car

-when the rogue accepted at the price he paid, you can see why the seller wanted to unload it (it was worth much less)

-the buyer (C) wanted to purchase the car quickly because he paid much less for it than it was worth

-according to Denning, a contract made under mistake of identity can be rendered voidable

5. Non Est Factum
-arises from the ancient law relating to deeds

Saunders v. Anglia Building Society
-the facts drive the plea, but they are missing from this case

-Mrs. Gallie is a home owning widow who has a nephew, Parkin, to whom she plans to leave the house in her will (she has given him the deed)

-Parkin has a friend, Lee, who is in trouble with his creditors; they get in touch with their lawyer friend and get him to draw up a contract of sale indicating that Mrs. Gallie has sold her house to Lee for £3000

-Parkin’s aunt signs the document, but sadly, her glasses are broken; he tells her it is a deed of gift for the house to him so that he can raise money for himself

-Lee then gets a mortgage on the property, which is not repaid

-the bank starts foreclosure procedures and Mrs. Gallie is finally made aware of what has happened

-there is no doubt that the contract is voidable because of misrepresentation, but Mrs. Gallie is barred from rescission because there is third party involvement

-her lawyers argue non est factum

-conventional requirements:

1) Mistake as to the character or nature of the transaction (ie a contract of sale when you were expecting a contract of lease)

2) Negligence is not a bar

-the lawyers think they have a good argument because both requirements are met

-the court goes about changing the rules

-the document must be fundamentally different from that which the contractor believed it to be and negligence becomes a bar to recovery

-the contractual vehicle signed by Mrs. Gallie was to raise money for someone, no matter if it was for sale or gift

-Mrs. Gallie was negligent

-the court narrows the plea

-why the harsh decision?

-Saunders is Mrs. Gallie’s executor.  If the house was given back, it would have gone to Parkin and there was no way that the House of Lords would give it back to him after what he did to his aunt

-the Supreme Court of Canada uses the same rule, insofar as negligence is a bar to recovery and most lower Canadian courts have adopted the point about the fundamental nature of the mistake

Marshall Wells Ltd. v. Myszcyszyn
-the defendant in this case was adamant about not signing the guarantee

-he was ambushed into signing by the plaintiff

-the defendant was not given a copy of what he signed and he was misled into signing what he did

-the court said there was an inequality in position and coercion flowing from the plaintiff to the defendant

-the judge leads us to the point where we have no choice but to say that the document should not have been enforced

-there was no third party involvement, which made it much easier for the judge not to enforce

-the judge never spells out the requirements for non est factum, but takes the following into account:

-the document was signed in a car, after hours where the defendant could not consult with his family

-he was in financial difficulty and there was no opportunity for legal advice

-he was acting under the threat that his business to be shut down and there was no clarity in the document

-there was a sophistication difference between the banker and the defendant and the defendant wouldn’t sign the document in the past

-there is a misrepresentation argument and coercion is involved

C. Undue Influence, Duress, Unconscionable Transactions
·Duress

-originally a common law notion that leads to void contracts

-narrow concept

-relief provided when a person entered into a contract when there were threats of violence to the person or to family members

-threat of imprisonment would be enough, but property threats were not accepted

-there is now a debate whether the contract can or will be held as voidable

-has been largely taken over by undue influence

·Undue Influence

-equitable transaction that renders the contract voidable

-must show:

1) Direct pressure or coercion

2) Pre-existing relationship

-the influence must be proved when:

-there is no special between the parties

-undue influence is in the action or words which coerce a person into a contract that they do not want to be a party to (threats to property are accepted)

-where there is a presumption of influence:

-existing special relationship

-when it is found, there is a presumption that the contract is voidable

-presumption must be rebutted to save the contract

-different unless the party has received independent legal advice

-there are special relationships in:

1) Fiduciary relationships

-solicitor/client, doctor/patient, trustee/beneficiary, parent/child, religious leader/follower

-highly unequal relationships

2) Any other relationships that aren’t fiduciary but are special

-they are not easily identifiable, but the courts use factors such as trust, reliance and power imbalance to identify what they are

-it should not be necessary to show that the contract is to the manifest disadvantage to the plaintiff when influence is proven
Geffen v. Goodman
-tells us that we must examine the facts of the existing relationship between the parties and ask if there was the potential for domination of will of the other party

-there was potential for dominance and influence by the brothers over their sister

-independent advice had been sought by the sister

Lloyds Bank v. Bundy
-there was an existing relationship between the bank manager and the father; the bank had been trusted, looked to for advice and could potentially influence Mr. Bundy

-there was no independent advice

-for an extra £1000 of credit for his son, the father puts £10,000 of assets on the line

-if independent advice was sought, the father would have been strongly advised against putting up all of his assets as security

-shows a gross inadequacy of consideration

-usually, the bank would get the father to seek independent advice and they did not do so this time

·Economic Duress

-modern notion that hasn’t given rise to a lot of cases

-typical problem:

-A supplies goods and services over time to B, the purchaser.  A wants to increase the price that B pays.  Unless B pays, A will break the contract.  A wants B to promise to pay an increased price and request nominal consideration which A will provide.  B must then argue that they were coerced.

-doctrine is rarely applied to vitiate a contract

-Pao On and North Ocean Shipping v. Hyundai considered this doctrine

-commercial pressure will not be enough

-coercion of will shall vitiate consent

-to determine coercion of will, it will be necessary to consider:

1) Whether the person who was coerced did or did not protest

2) Whether at the time he was coerced he had an alternative course of action such as the availability of an adequate legal remedy

-suing for breach may not recover all losses and break a number of other contracts

3) Whether there was independent legal advice

4) Whether there were steps taken to avoid it after it was entered into

-difficult to establish a situation where relief is warranted

·Unconscionable Transaction

-must be a gross inadequacy of consideration

-must show that there was a relationship of inequality between the parties

-the contract is voidable unless it can be shown that the weaker party received independent advice

-Kewaitincappo is a good example

Harry v. Kreutziger
-the court considers the following facts as undue influence:

-the plaintiff could not hear well, did not have a lot of business sense and had low education

-wanted to keep his license and was constantly reassured by the defendant that he would not have a problem getting a new one (misrepresentation as a statement of opinion)

-general attitude of the defendant in trying to secure an unfair bargain

-indicates a strong imbalance of power between the plaintiff and the defendant

-Lambert J. looks at the categories:

-one should ask if the bargain offends community standards of commercial morality

-goes to the real question behind the four categories

-two types of unconscionability:

1) Procedural

-the court is concerned with the procedure of contracting

2) Substantive

-what is the nature of the terms of the bargain?  Are they fair or unfair?

-the law has been particularly concerned with procedural unconscionability

-duress, undue influence, economic duress all consider procedural unconscionability and undue influence also brings in the idea of substantive unconscionability

Greisshammer v. Unger & Miami Studios of Dancing
-old Manitoba case that deals with a contract over ballroom dancing

-the plaintiff was a 24 year old nurse who wanted to take lessons

-the instructor kept encouraging her to take more lessons (while cultivating some sort of personal relationship)

-the plaintiff signed up for a large number of lessons and the instructor was subsequently changed (to someone less charming who was not as interested in the plaintiff)

-the court found no duress, undue influence or economic duress

-it is also hard to find an unconscionable transaction

-the Court of Appeal would not allow relief in this case

·Remedies

-contract could be considered void (not often used)

-voidability at equity

-uses more discretion but it is still very harsh

-damages

-when damages are not available, the courts will call the vitiating factors other things to make them available

-ie: misrepresentation might be called a promise or warranty

III. Contractual Rights and Obligations
A. Implied Terms
The Moorcock
-concerned a contract between the shipowner and a mooring company

-the tide caused the boat to impact rocks which caused damage

-the boat owner claimed that there ought to have been some promise as to the safety of the wharf and argued that not everything has to be spelled out in the contract; things could be understood by implication if they are reasonable

-the wharf owner disagreed

-the court took the plaintiff’s view - there was an implied term contained in the contract to take reasonable care to make the mooring location safe or to warn the ship owner of the danger

-the courts caution about the implication of terms:

-you must figure out what would have been the intent of the parties if they had turned their minds to it

-they will only imply terms that give necessary efficacy to the business relationship

Shirlaw v. Southern Foundries Ltd.
-court tried to clarify what intentional terms would have been

-implied terms are so obvious that they go without saying

-ie - if a noisy bystander would have suggested it and the parties would have said “of course”

B.P. Refinery (Western Port) Ltd. v. Shire of Hastings
1) The term suggested to be implied must be reasonable and equitable

2) The term must be necessary to give business efficacy to the contract

3) The term must be obvious

4) The term must be capable of clear expression

5) There will be no implication of a term if it would contradict an express term

-the courts still have a lot of power when it comes to the implication of terms

-goes back to Carlill v. The Carbolic Smoke Ball
-Dawson Helicopter - the procuring of a pilot was an implied term

-Hillas v. Arcos - skeletal option arrangement was the basis for several implied terms

Wood v. Lucy, Lady Duff Gordon
-one of the first endorsement contracts (very famous case)

-the defendant entered into a contract with the plaintiff

-the plaintiff had a business to carry through endorsements and the defendant allowed him to market her name exclusively for one year

-the defendant broke the contract by making a deal with Sears to use her name

-the plaintiff sued on her promise of exclusive endorsement

-the defendant argued that the plaintiff had the right to make deals, but had no obligation to do so; the plaintiff did not promise anything in return as consideration

-the court said there was an implied promise to use the best or reasonable efforts to market the plaintiff’s name

-there must have been a reason why the plaintiff was given the right to the exclusive marketing of the name

-there was potential for both the plaintiff and the defendant to profit from the agreement

-the plaintiff was also under the obligation to do other things, like seek out copyrights

-not everything has to be spelled out in the contract

Tobias v. Dick and T. Eaton
-the defendant supplies tractors to the plaintiff

-the plaintiff has an exclusive right to sell tractors in a certain area

-the defendant gets upset with the plaintiff because he is not very good at selling and he gets involved with T. Eaton to sell his tractors

-the court finds no contract or promise from the plaintiff to the defendant

-the court does not investigate implied terms, even though it was open to them to find that the plaintiff was under an implied obligation to take reasonable efforts to sell the tractors

-this approach was likely not used because there was originating fraud on the part of the plaintiff which the court did not want to reward

-it was also open to the court to imply a term and say that it was not met

·Output contract

-the buyer promises to take the total output of the seller’s goods or services

-the seller makes no promises to produce

-can be rescued with an implied promise on the part of the seller not to sell to anyone else

·Requirements contract

-the seller promises the exclusive supply to the buyer

-the buyer makes no promise to take any of the supply

-the courts can rescue this by an implied promise by the buyer not to buy goods from a third party

Sale of Goods Act
-traditionally, the law put the onus on the buyer to ensure that the goods they were purchasing were what they wanted

-in an urban setting, with the advent of technology, this becomes impractical

-this legislation inserts an implied promise in very transaction that the goods meet their description and that they are reasonably fit for their intended purpose

-breach of the implied term leads to a suit of damages

-disadvantage: the seller can build into the contract an exemption clause stating they will not be bound by the implied promises of the Sale of Goods Act
-very problematic when the parties are not of equal bargaining power

Consumer Protection Act
-very technical

-every oral or written statement by the seller becomes an express warranty

-in the retail sale of goods, sellers cannot use exemption clauses to walk away from implied terms

-retailers are responsible for the fitness of their goods

-retailers are responsible for extended warranties

B. Representations As Terms of the Contract
Heilbut Symon & Co. v. Buckleton
-asks whether pre-contractual statements are warranties

-the plaintiff wants damages, therefore there must be a breach of the contract or fraud

-the court calls the statement a misrepresentation (leads to rescission as a remedy, which cannot be had because there are too many bars)

-the court rejects the notion that the statement was a pre-contractual promise and parties are not liable in damages for innocent misrepresentation

-the court was reluctant to decide with the plaintiff because:

-this was a high risk venture

-the language was vague

-the plaintiff relied on the company’s reputation

-there were no serious inquiries from the buyer

-the risk must fall on the buyer

-to make the representation a term of the contract, you must show an intention by the parties to make it a warranty deduced from the totality of the evidence

-there are two ways to go if a pre-contractual statement has been made:

1) Warranty

-leads to damages

2) Misrepresentation

-leads to rescission

-the case tells us when the choice needs to be made, misrepresentation should be chosen because pre-contractual statements are not warranties unless they are so intended by the parties

-misrepresentations lead to the difficulty of the bars to rescission

Oscar Chess Ltd. v. Williams
-not a good case to push the warranty argument

-the car dealer is the buyer in the trade-in deal

-Williams is the seller

-the car turns out not to be a 1948 model, as the defendant said it was and the plaintiff buyer wants money back for the trade-in

-both parties believed the car was a 1948 model - according to Solle v. Butcher, the mistake should make the contract voidable, but the right to rescission would have been lost because of the time lapse

-if the statement was a warranty, damages might be available because it brings us into the realm of breach

-Denning does not want to give a remedy to the buyer because he should have found out what year it was and he had the car for 9 months before he checked the year

-the seller did not make a promise as to the age of the car, he was merely relying on the documentation that came with the car

-usually, the seller has the bargaining power and knowledge, but not here

-Denning completely repudiates the House of Lords in Heilbut-Symons
Dick Bentley Productions v. Harold Smith (Motors) Ltd.
-here, it is the seller making pre-contractual statements and who holds higher bargaining power and knowledge

-completely repudiates Heilbut-Symons
-uses the language of “representation that induces a person to act”

-reverses the field, saying that they should be dealt with like warranties

-shows that the courts have a great deal of latitude in characterizing pre-contractual statements, depending on the outcome they may like to award

·Possibilities:

1) Puff/Opinion/Prediction

-no remedy

2) Misrepresentation

-rescission if the bars to rescission have not been met

3) Promises/Terms/Warranties

-breach leads to damages

4) S. 15 of the Sale of Goods Act
-when a sale of goods happens by description, there is an implied condition that the goods should correspond with the description

-Twaddle J. did not think that rescission should have been allowed in Ennis v. Klassen and said there could have been an action under S. 15 of the act

5) S. 58(1)(f) of the Consumer Protection Act
-extends s.15 of the Sale of Goods Act to retail sales

6) S. 58(8) of the Consumer Protection Act
-says pre-contractual statements are express warranties

7) Business Practices Act
-deals with consumer transactions as defined on p. 655

-S. 2 and 3 outline unfair business practices

-possible remedies:

a) Administrative - application to the administrative body to mediate the dispute

b) Prosecution

c) Action by the consumer, with remedies as listed in s. 23(2)

-exemplary or punitive damages may also be available

-Arnold v. Gen-West Enterprises shows an application of the act

C. Parol Evidence Rule & Two Party Collateral Contracts
-rule which operates when there is a written contract that appears to be complete in and of itself

-prior to the signing of the contract, some spoken arrangements may be made and oral warranties may be intended

-sometimes, there are conflicts

-generally, parole evidence cannot be admitted into court to vary or contradict a written contract

-reasons for the rule:

1) certainty and predictability

2) Finality (presumption that the written document is the contract)

3) Evidence (written is better than oral

-the rule was created before the wide use of standard form contracts

-the Supreme Court has stuck to the rule, but they do recognize exceptions (from p. 687, Gallen v. 
Allstate Grain Co. Ltd. ):

a) to show that the contract was invalid because of fraud, misrepresentation, mistake, incapacity, lack of consideration or lack of contracting intention

b) to dispel ambiguities, to establish a term implied by custom or to demonstrate the factual matrix of the agreement

c) in support of a claim for rectification

d) to establish a condition precedent to the agreement

e) to establish a collateral agreement

f) in support of an allegation that the document itself was not intended by the parties to constitute the whole agreement

g) in support of a claim for an equitable remedy, such as specific performance or rescission on any ground that supports such a claim, including misrepresentation of any kind, innocent, negligent or fraudulent

h) in support of a claim in tort that an oral statement was in breach of a duty of care

Hawrish v. Bank of Montreal
-verbal assurance of interim guarantee contradicts the written agreement

-there is also an entire agreement clause

-way to get around the exceptions to the parole evidence rule created by the courts

-court would not let the plaintiff get around this and he would have been liable under the contract

-makes things difficult for the lower courts

Gallen v. Allstate Grain Co. Ltd.
-the remedy being sought is damages

-misrepresentation would not work, as rescission is not possible

-the action is the breach of a warranty, breach of a collateral contract and negligent misrepresentation

-there was no negligence, so a tort remedy was not possible

-the statement made was pre-contractual

-it was a warranty because it was important to the substance of the venture

-the defendant gave no warranty in the written agreement, in fact, there was a clause against it

-the parole evidence rule keeps you from introducing terms that add to or vary the written contract

-Lambert J. goes after the rule and shows ways to avoid it

-he recognizes the sense in the rule and says that it is important to write oral statements into standard forms

-the rule should not be viewed as an absolute rule and there are times when it would be wrong to use the rule

-the rule works most strongly when there is a complete contradiction

-the presumption will work strongly when the case involves a personally created contact and less so when it involves a standard form

-where there is a specific oral warranty and a written, general clause, the presumption will operate with less strength

-the court, in this case does not find a contradiction in the oral warranty and the written contract and allows a remedy for the farmer

-policy:

-certainty is more evident in a strict application of the rules

-fairness and justice is enhanced in the exceptions

D. Conditions, Warranties and the Effect of their Breach
-it must first be determined if there is a breach

-damages, in the expectation measure, are the primary remedy

-in special circumstances, there may be an additional remedy

 
-A has a contract with B and B is in fundamental breach

-A has fully performed his obligations when the breach occurred and can sue only in damages

-if A has not performed his obligations, he can sue for damages and refuse to carry out his side of the bargain

-when B is in breach, he is said to repudiate the contract

-when there is repudiation, A can accept the repudiation and the contract terminates or A can affirm the contract and continue performance

-conversely, where B has been in breach, A can be seen to repudiate the contract

-he does not have to do so, but has the right

-the Supreme court favors the first interpretation

-rescission cancels the contract and restores the parties to the status quo ante

-repudiation deals with a failure of performance of the contract and allows the innocent party to be freed from further performance

-repudiation is only created by a fundamental breach

-breach of condition identifies a serious breach

-breach of warranty identifies an non-fundamental term that has been breached

-if B breaches a condition, this amounts to repudiation and A can

1) accept the repudiation, which terminates the contract

2) affirm the contract and continue performance

*this is in addition for an action for damages in an expectation measure

-if B breaches a warranty, A must continue his contractual obligations and can sue for damages

-the difficulty is in identifying if what was breached was a warranty or a condition

-the Sale of Goods Act entrenches the condition/warranty language

Bettini v. Gye
-condition and warranty language is not used

-a condition precedent is to be understood as a condition

-an independent covenant is to be understood as a warranty

-Gye is the innocent party and Bettini is in breach

-the breach is clear - Bettini failed to perform item #7 of the contract

-Gye thinks it is a breach of condition that gives him a right to fire Bettini

-the court looks at the intention of the parties and the construction of the contract

-there is no clear indication of what the clauses are and the court finds the clause is a warranty

-being late to a rehearsal seems to be rather minor, considering that the contract was to tie Bettini up for an entire year

Hong Kong Fir Shipping Co. v. Kawasaki Kisen Kaisha
-the owner supplies a ship that is not seaworthy, indicating a clear breach

-the charterer is at a loss every time the ship is off duty being repaired and thinks there has been a breach of condition

-the owner thinks that it is merely warranties that have been breached (should seaworthiness not constitute a fundamental part of the contract?)

-Diplock J. recognizes that the parties can state explicitly whether something is a condition or a warranty

-he does not like the idea of construing the contract and says that the consequences of the breach should be examined

-if the effects are serious, there has been a repudiatory breach

-if the effects are not serious, only damages can flow

-he creates his own test of repudiatory breach (p.701):

-does the occurrence of the event deprive the party who has further undertakings still to perform of substantially the whole benefit which it was the intention of the parties as expressed in the contract that he should obtain as consideration for performing those undertakings?

-it is found that the charterer was not being robbed of all the benefits of the contract because the boat was only out of service for 4 months of the 24 month contract

E. Exclusion Clauses (Notice)
-common to find these in contracts

-can be bad when there is a significant differential in bargaining power

-important for parties of equal bargaining power and it might mean a difference in price

-can be of two types:

1) Substantive

-reduces the obligations of the party and narrows their scope

2) Procedural

-doesn’t bother with narrowing the obligations and effectively states that the party is not liable for breach

-it is in the interest of the corporate world to minimize the publicity of the clause, yet one would still want it to be a part of the contract

-in unsigned documents, there must be reasonable notice of the clause before or at the time of contracting

-in signed documents, the clause is binding unless there is fraud, misrepresentation or non est factum

-will usually be construed narrowly and against the party seeking to rely on them

Union Steamship Co. v. Barnes
-decided before consumer protection legislation

-dissenting judgement would likely be today’s view:

-takes into account the fact that the plaintiff was already on the boat and had no opportunity to say no

-the transaction was rushed and one would not foresee the harshness of the exemption

-the notice on the ticket was quite small

-the majority looks at it from the standpoint of business and they minimize the factors taken into account by the dissent

-the clause was clear and perfectly reasonable

-there is no dispute over the rule

-factors play an important rule and the judges will look at whether or not the guilty party deserves protection

Olley v. Marlborough Court
-a couple made reservations in a hotel and sign documentation upon check-in

-their room was robbed and the couple thinks that the hotel should be responsible for the loss of their valuables

-the hotel had an exemption clause, found on the back of the door to the room

-Denning said that the notice was too late and the contract was made before notice of the exemption was given

-the contract was made either when the phone reservations were made or at the time of registration

Curtis v. Chemical Cleaning and Dyeing Co.
-there is a general exemption from responsibility for any damage

-the clerk in the store discussed it with the plaintiff saying they would not be responsible for damage to the beads and sequins on her dress

-the dress is returned with a large stain and the plaintiff sues

-the court says if the exemption clause is misrepresented, the business cannot rely on it, either completely or only to the extent to which it was misrepresented

-Denning finds that the misrepresentation gives rise to rescission and because the contract is gotten rid of, an action in tort was permitted

Tilden Rent-a-Car Co. v. Clendenning
-the exemption clause was contained in a signed document

-the court recognizes that the clause contained might lead to injustice

-people often do not have the time to read all of the terms or conditions printed in the rental sheets

-the contract allowed the renter to purchase extra insurance, which the defendant did

-if any alcohol was consumed by the defendant or any rules of the road broken, the defendant would lose all of his insurance

-this is onerous and burdensome and reasonable people would not expect it

-the court says that in order for such terms to be enforced, reasonable notice must be given (in the case of onerous and burdensome terms)

-the clauses here were not made known to the driver and were not enforced

·To avoid these problems, you can:

1) Have the unexpected and burdensome terms brought to the front of the document and have customers initial them

2) Rewrite the contract to suit the reasonable expectations of people

-would make the companies responsible for more loss and consequently, more cost

3) More information could be given by the clerk

-letting them speak might lead to misrepresentations

4) Do nothing

-most people would not challenge the practice

·Distinguishing factors of the case:

-speed and haste of the transaction

-consumer transaction

-internal contradictions included in the document (we give you extra insurance and take most of it away if...)

Dick v. Manitoba Snowmobile Association
-the court thought that the plaintiff read the clause and it consequently applied

Crocker v. Sundance
-the plaintiff was released from the contract because he did not read the clause and he thought he was signing an entry form

Karroll [1988] 47 C.C.L.T. 269

-deals with a waiver clause signed by a skier

-Tilden was not applied and it was suggested it was available only in limited circumstances

-in ordinary situations, notice does not have to be given about onerous terms

F. Fundamental Breach
Karsales v. Wallis
-came at a time where consumer protection was important and there were not many tools to deal with the problem of harsh exemption clauses

-there is an obligation on the lender to deliver the car in the same condition as it was seen

-no matter how widely the exemption clause is written, they only help someone carrying out the contract in its essential respects and cannot be used to excuse bad behaviour

-if the breach goes to the root of the contract, the exemption clause will not apply

-this is a new rule of law introduced by Denning

Suisse Atlantique (1966)

-contract of charter-party between two parties of equal bargaining power

-House of Lords calls Denning’s rule of law a rule of construction and sends the message that we must allow business to do what they want to do and retain the rule in cases of consumer transactions

-the exemption should be construed not to cover the fundamental breach in consumer transactions

Harbutt’s Plasticine
-Denning reasserts his rule of law

Photo Production Ltd. v. Securicor Transport Ltd.
-the House of Lords responds agin by saying that they were right all along

-Unfair Contract Terms Act - legislation comes along to protect consumer interests and the doctrine of fundamental breach is no longer needed

-construction is reasserted to go about dealing with large breaches in the face of exemption clauses

-the plaintiff is in a security contract with the defendant which is subject to very little cost

-the defendant’s employee causes a fire in the plaintiff’s building

-how far should the defendants be responsible for the plaintiff’s loss?

-if the defendant is held responsible, they will need liability insurance and their costs will increase

-the House of Lords says that the parties would have taken this factor into account and the risk should be allocated to the party with protection, or in other words, the plaintiff

George Mitchell (Chesterhall) Ltd. v. Finney Lock Seeds Ltd.
-Denning takes it back to the rule of law point and the House of Lords answers back with the rule of construction

Hunter Engineering Co. v. Syncrude Canada Ltd.
-involves two powerful commercial entities at a time when all provinces have consumer protection legislation

-Allis is the vendor of gearboxes which Syncrude purchased in a contract that contained numerous exemption clauses and a limited warranty that expired before the gearbox defects were discovered

-it was argued that when the gearboxes broke down, this was a fundamental breach

-the Supreme Court rejects the view that the doctrine of fundamental breach is a rule of law and accepts that it is a rule of construction

-the limited warranty was likely given for a lower price

-it was recognized that sometimes, construction does lead to unfair results and the court reserved a residual power not to enforce exemption clauses in certain circumstances

Guarantee Co. of North America v. Gordon Capital Corp.
-the insurance company will not pay out on the policy because they think a misrepresentation had been made by the insured

-there is an assumption by the parties that there is a wrongful rescission (breach)

-the insured does not sue until 24 months have passed and a limitation in the insurance contract says a suit has to happen within 24 months

-when there is a fundamental breach, it was argued that the exemption clause cannot be relied on

-the court applies Hunter and the clause operates in the fundamental breach

-the court asks the question about fairness and reminds us who the parties are

IV. Termination of Contract
-can happen by several means:

1) Performance

-used in most cases

2) By agreement

-called accord and satisfaction

-must evidence the normal contractual requirements, including consideration

3) Condition precedent to performance that has not been satisfied

4) Acceptance of a breach of condition or a repudiatory breach

5) Frustration

1. Frustration
Taylor v. Caldwell
-introduced the concept of frustration

-prior to this case, there was the doctrine of absolute obligation that said once you have determined the contractual promises, they must be performed or damages must be paid in an expectation measure (no excuses)

-the owner of the building permitted the other party to use it on certain dates

-the building burns down and the contract cannot be performed

-the plaintiff argued that the defendant had an absolute obligation to perform their part of the bargain or pay damages

-the court finds this unfair and developed principles and doctrines that would allow excuses

-ideas brought forth:

1) the event occurred after the contract was entered into, before the contract was performed

2) the event that occurred was through no fault of the parties

3) it must be a situation where the performance of the contract is impossible

4) there must be no provision in the contract dealing with the point

5) the event must be broadly unforeseeable

-any obligations that were to happen after the frustrating event will be excused

-any obligations that should have been performed to the point of the frustrating event must still be performed, or damages will have to be paid

·Coronation Cases

-deal with the crowning of the King of England and the subsequent parade

-building owners along the parade route recognized the opportunity for profit and rented their spaces out for the day of the parade to spectators willing to pay a lot of money

-the King fell ill two days before the coronation and the parade was canceled

-the building owners claimed the renters still had to pay because performance was not impossible

-should the contracts still be enforced?

-the coronation was a fundamental assumption in the creation of the contracts

-cancellation of the parade was frustration

-the joint purpose of the contract was frustrated and they did not have to be performed

Parrish & Heimbecker v. Gooding Lumber
-the seller is a go-between for the dealer and the grower

-the majority did not find a frustrating event

-the dissent reshaped the contract, saying that it was a contract for the purchase of corn from particular farmers and the bad weather that struck them was a frustration

-the case depends on how you view the contract

·Suez Canal Cases

-series of shipping contracts calculated on the mileage to be traveled using the canal

-the canal was closed and the contracts did not provide for such an event

-performance was not impossible, but it required going around Africa, making it a lot more expensive

-the English courts held that this was not frustration

-when performance is merely more burdensome, you are not released from your obligation to perform

-the frustration must be positively unjust

-contracting is all about risk and accounting for it

Eastern Airlines v. Gulf Oil Corporation
-American case that occurred when the price of oil rose dramatically, putting huge burdens on producers who were implicated in long term contracts

-frustration did not apply because it was likely that the volatility in the prices were foreseeable

Davis Contractors Ltd. v. Fareham Urban Council
Swanson Construction Co. v. Government of Manitoba
Peter Kiewit Sons v. Eakins Const. Co.
-all illustrate contracts between an owner and a building contractor for some project, usually for a lump sum

-something unanticipated happens when the building contract starts that makes performance more problematic and difficult

-the contract is performed and once it is done, the following argument is made:

1) Frustrating event happened that was unjust

2) All the work that occurred after happened when the contract was terminated

3) There was no contract

4) The work has to be paid for and it was not a gift

5) Leads to a suit in quantum meruit

6) A reasonable sum for the work done should be awarded

-the argument is dependent on getting over the frustrating event, which none of these cases could

-shows the doctrine is very tight

-the doctrine can create injustice when the contracts made in advance oblige one of the parties to pay out money in advance and the frustrating event happened afterward

-the consequence would logically be that the party that would have paid money up front would lose it

-the legislatures passed the Frustrated Contracts Act
-the act does not define a frustrating event but it empowers the court to try to overcome the injustice cause by early payments of money

-Parsons Brothers Ltd. v. Shea applies the act

