Contracts
1. Essential Elements of a Contract
A. Offer and Invitation to Treat
Grant v. Province of New Brunswick
-the plaintiff went about disposing of his surplus potatoes in a manner consistent with the government program.  The defendant then refused to pay compensation

-the application form in the case was viewed by Grant as an offer from the Province to buy his potatoes

-the acceptance comes from Grant’s filling out the form, inspecting the potatoes and disposing of them in the manner suggested by the form (conduct)

-the Province disagreed

-they said that the application form was not an offer, but an invitation to treat

-the offer to sell the potatoes came from Grant when he filled out the form

-the Province maintained that they did not accept Grant’s offer (they did not pay)

-”application” suggests that another step has to be taken, like an acceptance or approval

-Grant argued that as long as the guidelines were met, a contract would exist

-the wording of the form is not at issue, it is the implication that if all requirements are met, the farmer will be paid

-the judge suggests a way for the Province’s argument to be stronger

-adding a line in the form stating that the committee’s approval is necessary for payment

-adding “Committee’s decision is final” to the form 


-limiting the quantity or value of the potatoes that will be accepted

-this case does not say that all government forms are offers, but that this particular form was an offer

-this illustrates a unilateral contract, where acceptance is construed as conduct by the offeree

Australian Woollen Mills Pty. Ltd. v. The Commonwealth
-deals with a government subsidy for surplus wool produced in Australia

-could the situation be viewed as a contract?

-the High Court of Australia said no

-in this case, consideration was lacking

-intention also was lacking

-in this instance, it was not just one person claiming that they were hard done by, there were several and the positive outcome of the case would have made a difference for a number of producers, which may have influenced the court

Gibson v. Manchester City Council
-the plaintiff wanted to buy the council home he lived in pursuant to an “offer” made by the defendants to do so

-involves a standard form sent to all prospective

-several communications passed, the plaintiff claiming that they were sufficient to create a binding contract and the defendants saying that such a thing did not exist

-Denning J. says all the communications must be looked at as a whole and he finds a completed contract

-Diplock J. says that conventional methods must apply and he only finds an invitation to treat, not an offer, not an acceptance

-his hard, conventional approach was taken because the decision would affect over 300 other similar cases

-the House of Lords eventually overturns Denning’s decision, saying that the letter of February 10 is not an offer because of the language of the letter

Harvey v. Facey
-this was a case that dealt with telegrams and the sale of farmland

-there were three correspondences:

1) Will you sell us BHP?  Telegraph lowest cash price

2) Lowest cash price £900

3) Accept

-#1 was a classic invitation to treat because it was a request for information

-#2 according to the Privy Council was an answer to the question and was another invitation to treat

-#3 was an offer to purchase

-the fourth and critical communication (or acceptance) was not in existence

-the second communication was just information

-alternatively, it could be an offer to sell and the answer to the first question could be implied

-this case takes a good look at how people communicate and what can be implied in those communications

-in telegrams, words cost money, so it may be fair to say that the second telegram included an implicit answer to the first question

Canadian Dyers Association Ltd. v. Burton
-interpretation of communications depends on the language used and the circumstances they were used in

-case looks at the sale of land done through various communications between the parties

-the words of the correspondence would indicate to a reasonable person that an offer did exist

-the courts will also look at subsequent conduct as reinforcements for what was said to be an offer

-in this case, it is likely that the seller halted the sale because he received a better offer elsewhere

Carlill v. Carbolic Smoke Ball Co.
-the plaintiff gets influenza even though she used the smoke ball as directed and she claims that she deserves £100, according to the defendant’s ad; she uses reward cases to back up her claim

-the defendants, accordingly, argue the opposite in several arguments:

a) The ad could not possibly be viewed as an offer to contract by a reasonable person

b) This suggests that one could have a contract with the whole world

c) A basic principle of contract is that there must be an offer and an acceptance, plus a communication of that acceptance back to the offeror

d) Certainty is lacking in the offer

e) Consideration is lacking

-the fact that there was £1000 deposited in the bank made it easier for the court to decide the way they did, but it was not necessary to obtain the decision

-the court was concerned that the offer was in the form of an ad in a newspaper

-finding it to be an offer was inconsistent with previous findings

-they were careful to distinguish this ad from other ads

-they do not state that all ads are offers, just this one was

-this case sets out a model for a unilateral contract (promise for an act)

Dale v. Government of Manitoba (1997) M.J. 342

-the Manitoba government set up an access program for students to pursue higher education with the U of M

-the plaintiff deals with the U of M and comes into the program with the promise of a certain level of funding for doing so

-the funding gets cut back and the question becomes whether there liability on the part of the government

-it was found that the situation was to be the responsibility of the government

-the plaintiff accepted the government’s offer by entering the program

-this was a clear promise for an act

-the court of appeal uses Carlill v. Carbolic Smoke Ball Co. to solve the problem and liability is imposed on the government

·Bilateral contract
-most contracts fall into this category

-offer to sell and acceptance to purchase creates a binding contract

-creates a promise to transfer property and a promise to pay (exchange of promises)

·Unilateral contract
-promise for an act

-the offeree is not making a reciprocal promise, they just do an act

-the contract is not complete until the act is complete

-the offeror can retract the offer at any time, so long as the act is still incomplete

Lefkowitz v. Great Minneapolis Surplus Store Inc.
-the plaintiff responds to an ad to purchase minks stoles for $1

-the defendants argument:

-the ad was an invitation to treat

-they argue that the plaintiff is making an offer to purchase and that they did not accept the offer and were therefore not bound

-they were able to cite several cases to support their claim

-the plaintiff argues:

-that the ad was an offer to sell that was accepted when he went to purchase the goods

-he demands performance

-the court looks at the language of the ad for certainty and clarity and asks what a reasonable person would see when they looked at the ad

-they concluded that the ad was clear enough to be an offer

R. v. Dawood
-the defendant was convicted of theft for switching prices on children’s clothing

-if the owner of the property gives consent to the transfer of possession and title to the property, then there can be no theft

-the issue of consent boils down to whether there was an offer and an acceptance

-the majority decides that there was an offer and acceptance

-the display of goods was an invitation to treat

-bringing the goods to the cash register was the offer to purchase (even though the goods were rearranged fraudulently)

-acceptance comes when the cash is received

-goods with prices are justified as an invitation to treat in the landmark English case of Pharmaceutical Society of Great Britain v. Boots Cash Chemists
-the dissenting judge does not accept the English authority but speaks to modern Canadian retailing

-the price on items is an offer, bringing it to the cashier is an acceptance

-cashiers are not agents of the store, they merely take your money on the store’s behalf

-the defendant in this case did not accept the goods at the offered price

-no acceptance means no contract

-what the defendant did may have been construed as a counter-offer, in which case the cashier had no authority to accept (only management could do so)

Sanchez-Lopez v. Fedco Food Corp.

-the plaintiff gets personally injured by a faulty pop bottle and sues the retailer in contract

-in the sale of goods, the retailer makes an implied promise about the fitness of the goods, that they are of merchantable quality

-must look at modern retail practices to decide when the sale and purchase of goods becomes a contract

-the judge said that goods on sale are an offer

-the case seems to say that acceptance seems to be made when the cart is pushed into the cashier’s area

-a contract did exist when the bottle exploded

-the main point in this case is that the judge wanted to find for the plaintiff, due to the fact that there was a personal injury

Bettison v. I.C.B.C.
-case deals with an offer of settlement made casually in an elevator between the plaintiff’s lawyer and a senior lawyer working in the office of the

-the plaintiff claimed it was a serious offer for settlement and the defendants were bound on acceptance by the plaintiff

-it can be argued that the senior ICBC lawyer had no familiarity with the case, and therefore no authority to make such an offer

-would the offer have been seen as such by a reasonable person?

-does the amount of money make a difference?

-in terms of what is on the table, should it have been in writing?

-would the reasonable solicitor in the position of the plaintiff’s solicitor wonder if the offer was an offer?

-no contract was found

-determination of what is an offer depends on language, circumstances, etc. surrounding what is said to be the offer

-offer, invitation to treat and acceptance are not precise concepts

-the courts take into account may factors to inform themselves as to what the communication is

-they look at:

a) past cases

b) language

c) surrounding circumstances

-negotiations in their entirety, conduct after the alleged offer and acceptance, relationship between the parties, performance, reliance

d) commercial consequences of the decision

e) influence from judicial sense of fairness and reasonableness

-some result orientation in judgements

B. Responding to an Offer
R. v. Clarke
-the government makes an offer of reward to anyone providing information leading to the arrest of those who murdered two police officers and the defendant, a criminal, steps forth with information (he does not know of the offer)

-he learns about the offer later and wants to enforce the reward

-this is a classic unilateral contract

-you must have knowledge of the offer in order to accept it

-Clarke gave his testimony merely to get himself out of trouble, not to claim the reward

-usually performance, in unilateral contract cases, entails acceptance and binds the contract; the courts reject this in this case

-the decision is saved when they remind us that the courts will presume that the claimant is acting on the offer, but in this case, Clarke rebutted the normal presumption by admitting he had forgotten about the offer

-in a more general case, there would be an argument for making the offeror pay

-the offeror gets something of value out of the situation and if they are not made to pay, there has been some sort of unjust enrichment

-bad decision, as the courts look at the defendant’s subjective knowledge of the offer and not the objective case

-in cases of promise for an act, the offeror waives their requirement for knowledge on the part of the acceptor

C. Acceptance and Communication of Acceptance
1. Acceptance
-once the offer exists, a number of responses can be made:

-counter-offer, rejection, ignorance, acceptance

-acceptance, generally, can be done by any words or conduct that show the offer is being accepted unconditionally

-acceptance with the injection of another term is a counter-offer

-the problem with acceptance comes when there are no words, just silent acquiescence

St. John Tug Boat Co. Ltd. v. Irving Refining Ltd.
-involves an arrangement to keep tugs on call for a certain period of time

-the offer was extended, the extension ran out and the tugs were still kept on call

-the plaintiff kept billing, but the defendant did not pay

-the plaintiff then sued for back pay

-does the defendant have to pay, and if so, until when?

-the conduct had not changed from the time the defendant claimed the service ended to the time it actually did end

-generally, when a person is silent, there is no acceptance, but in cases where there is silent acquiescence, there is something to be said - what would a reasonable person think?

-the courts find that the defendant’s silent acquiescence was an acceptance

-the reasons come from knowledge on the part of the defendant that the service is continuing without their refusing it or indicating that they no longer required the service

-there is an unjust enrichment: the defendants get all the benefit without paying

Manco Ltd. v. Atlantic Forest Products
-the plaintiff was the owner of a new tractor and he wanted to sell it to the defendant

-the plaintiff let the leery defendant try out the tractor to see if he wanted to buy it and went through the trouble of getting it to him

-there was no talk of price, how it was to be returned, or what would happen if it didn’t work

-on February 5, the machine was delivered and tried by the defendant, but it does not work and the sale falls through

-invoices are sent as the tractor remains with the defendant; this continues until May 20 (the defendant uses the tractor occasionally)

-this continues until December when the plaintiff takes possession and sues for the unpaid invoices ($10,000)

-the invoices can be regarded as offers to which the defendant does not respond

-is there a contract of lease in the terms of the invoices?

-the New Brunswick Court of Appeal decided that there was no contract

-they decided it was different from St. John Tug Boat Co. Ltd. and they made the defendant pay for the time he did use the tractor

-illustrates the importance of the notion of unjust enrichment: you have to pay for the benefit you have received

-there are times when your silence will not protect you; eventually you will have to pay and a contract will be found and enforced

Felthouse v. Bindley
-involves the following situation: John was the owner of the horse that Paul wanted to buy.  A negotiation over the price occurred and they reached a point of confusion.  They both thought the sale had been made, but each had different ideas about price.  John thought they agreed on 30 guineas and Paul thought it was £30 (guineas are more valuable)

-Paul wrote to John that he could send the horse at his convenience and if he hears nothing in return, he will consider the horse to be his at £30 and 15 s. (the difference between the prices)

-John was silent and Paul thought there was a sale

-John hires an auctioneer to sell the horses, but not the one in question with Paul

-the auctioneer sells Paul’s horse

-the conflict occurs between Paul and the auctioneer in a tort claim of conversion

-the court says that Paul is the owner of the horse if a contract exists

-can silence be acceptance of a contract?

-problem: no limit to how many offers can be made with silent acceptance and why should the person to whom the offer is made chase after the offeror to signal that they are

 not accepting?

-the courts find that silence cannot be acceptance

-Paul had no right to impose the sale of the horse on John in that manner

-contracts cannot be imposed, they must be voluntary

·General Prescriptions:

-when an offer is made, acceptance can be made through any words or conduct that show you are accepting the offer on terms set out

-the offeror is in control and has the power to say that acceptance must be made in a particular manner

-in a unilateral contract, the act is always prescribed

-in a bilateral contract, the act may have a mode of acceptance prescribed

-performance happens after the contract is made

Manchester Diocesan Council for Education v. Commercial and General Investments Ltd.
-offer made by the plaintiffs (tender)

-condition #4 sets out the manner of acceptance

-what was the nature of the non-compliance?

-the letter was supposed to be sent to 15 Berkley St. and it was sent to a different address

-the plaintiff claims that there was insufficient compliance

-is partially compliant acceptance good enough?

-the court says yes

-the condition does not say that the method of acceptance prescribed is not the sole method of acceptance

-the manner of acceptance was not detrimental to the offeror

-the condition is not there for the offeree, but for the offeror and the requirement was waived

Jen-Den Investments Ltd. v. Northwest Farms Ltd.
-implied prescriptions for the sale and purchase of valuable land

-colored by the fact that Manitoba had a statute of frauds where land deals had to be evidenced in writing which has since been repealed (still the case in most other provinces)

-there is a general understanding that a contract will exist at the time when an oral communication is made to an agent

-there is lots of authority to support oral acceptances in cases of land sales

-the court says it was a special situation

-their decision was made based on special factors and their decision should not apply to all purchases of land

-the distinguishing facts are as follows:

-no face to face communication (like in most real estate deals)

-forms used included specific forms of acceptance (as do other deals)

-changes were substantial (likely written up in the counter offer)

2. Communication of Acceptance
-in unilateral contracts, acceptance does not have to be communicated and the contract is made when the act is done

-it is sometimes difficult to determine when communication of acceptance has occurred:

-information

-reception

-expedition

-there should be no contract until the offeror knows that there has been acceptance - information rule

-reception rule: it is not necessary to know, but to have received the information

-it is unclear whether information or reception signals communication

-expedition rule: you do not need communication unless you have expedited communication

-by mail, it would be putting the letter into the mailbox

-by telex, it would be typing the message and pressing send

-email, would mean pressing send

-involves the argument that the contract should be made at the moment of expedition

-conventional starting point: communication of acceptance must be made to the offeror

-exceptions: mail and telegraph - acceptance is made at expedition

Re Modern Fashions Ltd.
-sale and purchase of goods from Quebec company to a Manitoba company that goes bankrupt

-in this case, the Quebec law was more advantageous to the Quebec company

-the law that should apply should come from where the contract was made

-there was the possibility that the Quebec company could be considered as the offeror and the Manitoba company accepted and the offer was communicated in Quebec, where Quebec law would apply

-acceptance was deemed to be communicated in Manitoba

-the judge likely analyzed the case the way he did because the Manitoba company went bankrupt

Brinkibon Ltd. v. Stahag Stahl G.M.B.H.
-counter offer made from Vienna to the UK by Telex machine

-there could be two different kinds of acceptance:

1) Telex acceptance to Vienna

2) Conduct - in the opening of a letter of credit

-where was the contract made?

-if by Telex - in Vienna, where it was received

-if by Letter of Credit - in Switzerland at an Austrian bank

-the general rule (contract made when communicated to offeror, in the place where it is communicated), not the postal rule applied

-no universal rule can cover all situations, subjective intentions must be assessed

-the problem of communication is still not resolved

Henthorn v. Fraser
-the defendant offers to sell his property to the plaintiff and keeps the offer open for 14 days

-no consideration was given for the promise, therefore it is not enforceable and it is revocable at the will of the offeror

-the defendant gets a better offer and it is accepted on the condition that he can get out of the first offer

-revocation is valid when it is communicated; postal rule does not apply

-the plaintiff argued that the contract existed when the letter was sent (3:50 p.m. on the 8th) and it did not matter that letters of revocation had been sent prior to that

-the defendant argued that the offer was handed in person to the offeree and the acceptance came by post; because the offer did not come by post, the acceptance cannot fall under the postal rule

-the judge discusses two ways that the postal rule will apply

1) When it is a foreseeable, common practice

2) When it is expressly or impliedly authorized by the offeror

-the judge found that it was foreseeable that the offer would be accepted by post, mainly due to the location of the offeree (they lived in different towns)

-the judge also said that both choices would have yielded the same results

-the case does not say that all posted acceptances will give rise to valid contracts

Charlebois v. Baril
-a case that is often ignored (probably because it deals with the Quebec Civil Code)

-offer in writing was handed over to the offeree and acceptance was posted

-we do not know if the letter was received (the offeror denies receiving it)

-the offeror revokes the offer in the meantime

-the offeree says no way and the postal rule should apply

-cites the case Magaan v. Auger, where mailing acceptance was enough for communication

-the court distinguishes this case because the post office was nominated by the offeror as the agent to receive the acceptance (it was expressly authorized by the offeror)

-the clearest way to make the post office the agent of the acceptance is to send the offer by post in the first place

-in this case, the offer was handed over in person

-another way is to say acceptance by mail is fine in the wording of the offer itself

-this case was found for the defendant, as the post office was not found to be accepted as the agent of the defendant

The Queen v. Weymouth
-courier case - used the postal rule

Joan Balcomb Sales v. Poirier
-fax case, used the general rule as in Brinkibon
Eastern Power v. Azienda Communale Energia
-fax case, the general rule was used

Holwell Securities Ltd. v. Hughes
-there was an offer to sell with consideration that was to remain open for six months

-the option was clear and to accept the option meant accepting the contract

-the offer was accompanied by a prescription for acceptance

-notice in writing had to be sent to the owner within six months and a deposit was to be sent to the owners solicitors

-there was partial compliance with the prescription

-the deposit reaches the solicitor

-the notice in writing goes to the solicitor but not to the owner

-the plaintiff argues that the postal rule should apply and if it is not to apply, strict compliance should not be ordered, as they were close enough in getting the letter to the solicitor

-the defendant argues that the postal rule will not apply because of the prescription in the offer

-the court says that they do not have to demand strict compliance however they do so in this case

-the owner was allowed to keep the land and the option was deemed to have not been exercised

-in the exchange between the defendant and his solicitor, the defendant may not know it, but he is asking if the rule is postal or information

D. Termination of an Offer
-if the offer has terminated before the contract is in place, there is no offer

1. Revocation
Dickinson v. Dodds
-the document of June 10 was a firm offer - it was not an option because it was not supported by consideration

-James, L.J. makes it clear that the document is merely an offer, no matter what the language is

-Dickinson’s agent is informed that Dodds has agreed to sell and has sold his property to a third person - this is the event that ends the offer

-knowledge of this event by Dickinson is a revocation of the offer that has been communicated

-as a reasonable person, Dickinson ought to have realized that the offer was revoked when his agent told him of the sale

-the plaintiff argued that a direct communication from the defendant was necessary

-the court finds that hearing through an agent was enough

-revocations can be communicated indirectly, as long as the offeree hears about it

-revocations can be made at any time before acceptance

-note problems with accuracy

Peterson v. Pattberg
-involves an offer for a unilateral contract

-the defendant promised a discount on the mortgage if the usual installment payment was made at the appropriate time and the rest of the principle was paid down as well

-the plaintiff pays the installment and goes to the defendant with the money for the rest

-the defendant tells him that he has sold the mortgage, effectively revoking the offer

-the plaintiff tries to give him the cash, but the defendant refuses

-the court applies the general rule and the plaintiff does not get his discount

-the minority does not like this and they move the act back to when the plaintiff presents himself with the money and the intention to pay, creating a valid contract

-the plaintiff knew that the offer had been revoked (by letter that was not admitted into evidence) and the court was influenced by the trial record, causing the hard line that the judges took

Errington v. Errington and Woods
-the defendant promised to give the plaintiff the house if the mortgage in the defendant’s name was paid off by the plaintiff

-the father (maker of the promise) died and the executors wanted to know if this was an enforceable arrangement

-the couple had put in a number of years of payments and if the deal was to be let go, they would lose a substantial amount of money and there would be an unjust enrichment to the

defendant

-once the performance has begun, the parties are bound and no revocation is possible

-the contract would not be complete until performance is complete

-the offer must be held open once performance begins

2. Reasonable Time
Barrick v. Clark
-contract for the sale of land

-offer sent from Toronto on November 15

-it was received on November 20, but Clark was not aware until December 10

-when was it in effect?  (Communication or reception?)

-acceptance came on December 10

-the contract was binding at the time when it was mailed (postal rule)

-in the meantime, the land was sold

-December 3, to Hohman

-revocation was not communicated to Clark

-it was argued that Clark’s contract had lapsed because a reasonable time had passed

-what is a reasonable time?

-the Supreme Court suggests that we look at surrounding circumstances (farm land, unusable until spring, etc.)

-there is concern with the language of the offer (‘immediate closing of the transaction’) and the fact that negotiations were taking place by mail, a slow process

-the offer lapsed sometime before the 10th, but the court does not tell us when it lapsed

-Clark could have left someone to accept on his behalf as he knew he would be gone (unreasonable to leave while negotiations were happening)

-Barrick should have revoked the offer before selling it to Hohman - it would have saved time and expense on litigation

Manchester Diocesan Council for Education v. Commercial & General Investments
-on September 15, there was acceptance, but no compliance with the stipulated mode of acceptance

-if acceptance was not complete, there could be no performance

-by January, the offeree was getting wishy washy about the sale and the official letter of acceptance was sent in January

-the defendant argued that the non-compliant acceptance of September 15 was not a contract

-the acceptance of January was not valid because August’s offer had lapsed, as it was not accepted within a reasonable time

-the judge did not buy these arguments

-near enough was good enough and it was found that the letter of September 15 was a valid acceptance and a valid contract was formed

-if this is not accepted, was there a contract on January 7?

-the offer was open for 134 days - should it not have lapsed?

-the judge says it is not a problem and he looks at it two ways:

1) What is a reasonable time from the point of view of the offeror at the time the offer was made?

2) Once the offer is made, over a reasonable time, we will perceive the offeree to have rejected it

-nothing happened to suggest that the offeree was rejecting, allowing the judge to extend the period of time

3. Rejection and Counter Offer
Livingston v. Evans
-once an offer is rejected, the offer that is rejected terminates

-where there is an offer and a counter-offer is made, the counter-offer is viewed as a rejection and a new offer

-communications can be counter-offers or inquiries about the offer

-disputes can arise when communications are unclear

-the first communication by the vendor was an offer to sell the lad at $1800 on terms

-the purchaser replied “Send lowest cash price.  Will give $1600 cash.”

-this is a counter offer and the original offer has ended

-the vendor replies that the price cannot be reduced

-this is a rejection of the offer and possibly a renewal of the old offer

-the purchaser accepts at $1800 on terms

-alternatively, the reply by the vendor can be considered as a mere rejection of the offer and the last reply of the purchaser can be a new offer

-the interpretation of the third communication is key

In Re Cowan and Boyd
-there were 4 communications:

1) offer by landlord to renew the lease at a higher rent

2) Tenant replies he would renew at current rent

3) Landlord says he’ll call tenant

4) Acceptance comes on Landlord’s new terms

-the first was an offer

-the second was a general statement by the tenant

-can have different interpretations

-could be a request to modify terms that is accepted by the fourth communication

-could also be a counter-offer that terminates the initial offer

-the third can be considered as a renewal of the initial offer or a new offer or an invitation to keep talking about it

-the Court of Appeal says that the most reasonable interpretation of the third communication is a renewal of the initial offer

Butler Machine Tool Co. Ltd. v. Ex-Cell-O Corporation (England) Ltd.
-deals with standard forms

-creates a battle of the forms between the seller’s form and the buyers form where each party assumes that the contract is on their form

-the contract on the seller’s form was accepted by the trial judge

-accepts price variation clause from the May 23 communication

-it was obvious that the sellers wanted their form to prevail, therefore it should

-another argument - the letter of June 5th would apply

-the contract on the buyer’s form was accepted by the court of appeal

-the letter that accompanied the tear slip had no bearing - it was said to have acceptance with exceptions

-Denning chooses the buyer’s form with no escalation of price, as the sellers did not keep the delivery date (which would have been a breach)

-if there was a dispute in the June letter, the court might have taken a different view

-perhaps the court would not have found offer and acceptance

-because most of the contract had been performed, the courts were more willing to find a contract

4. Conditional Offer

Financings Ltd. v. Stimson
-the seller is Stanmore

-Financings Ltd. is the financing company

-Stimson is the buyer

-March 16 - an offer to purchase a car in a hire-purchase agreement was made by Stimson to Financings, done on a document provided by Stanmore

-March 18 - Stimson gets the car, some insurance, and makes his first payment

-everyone thinks there’s a contract

-March 20 - Stimson realizes that the car is a lemon and takes it back to Stanmore, saying he’ll even forfeit the first payment

-March 23 - Stimson cancels the insurance

-March 24-5 (night) - the car is stolen and damaged

-March 25 - Financings signs the document

-Financings tries to say that there was a contract (through performance and conduct) and the risk of damage was on Stimson

-there was no contract on March 18 because it needed to be signed by Financings, which had not been done until March 25

-the return of the car can be considered as a termination

-it was a revocation to Stanmore, the agent of Financings Ltd

-it was communicated to them through their agent

-the offer was a conditional offer - that the car would be in good working order

-when the car was damaged, the offer terminated

E. Bilateral and Unilateral Contracts
Dawson v. Helicopter Exploration Co.
-the majority plays an active role in finding a contract, likely seeing bad faith and unjust enrichment

-the defendant argued a unilateral contract that could be withdrawn at any time

-the plaintiff points out an inconsistency with the classic unilateral contract

-Dawson cannot perform his part without the participation of the defendants

-the Supreme Court says you should construe arrangements as bilateral, as unilateral contracts are the exception

-the courts sees a bilateral contract on the letters of March 5 and April 12

-the letter of June 7 marks a breach (anticipatory breach because it comes before performance)

-the promises are never clearly fleshed out between the parties and it is said that the courts can make reasonable implications

-if the parties cannot meet their obligations, they are not bound to performance, but they must try to do so in good faith

-in cases of ambiguity, the court should find a bilateral contract

·Characteristics of a Unilateral Contract

1) Acceptance of the offer is full completion of the act

2) Communication of acceptance is waived by the offeror

3) Consideration is complete performance of the act

4) Once the act is performed, the offeree has nothing further to do

5) The offeree never makes a promise ( ie - committing to future contract)

6) Offeror remains totally passive until the act is done

7) An offeree can never be in breach of contract as they are not obliged to do the act

8) The offeror may revoke the offer; there are still questions as to whether this can be done after or during performance

F. Certainty
-two notions:

1) Indefiniteness

-deals with problems about the meaning of words, phrases

-parties intend a contract and there appears to be one

-words, phrases, terms are ambiguous

-issues of interpretation and construction will come up

2) Incompleteness

-parties appear to have come to an agreement on most issues but they have not completed the entire process

-may be perceived as still in negotiations

-contract may be silent on a particular point

-leave some terms open for future agreement

-both have one thing in common - if the contract suffers significantly, the courts will declare that there is no contract

-there is a particular attitude to indefiniteness - the courts do not want to see agreements fail because of it

-incompleteness is difficult for the court to overcome

-transactional agreement:

-very discreet, self-contained, independent agreement to achieve a singe transfer of property, goods or service

-usually involves the sale of land

-no ongoing relationship is expected

-relational agreement:

-goes on for a long time

-employment agreement, contract of mortgage, lease

-the rules of contract accommodate transactional agreements most readily

-relational agreements do not fit the classic paradigm and it may not be desirable to approach issues of certainty with a rigid application because of the nature of the relationship between the parties

-a balance must be found between values of certainty and flexibility depending on the agreement made between the parties

1. Indefiniteness
Scammell v. Ouston
-agreement between the seller and the buyer for a customized van

-the price was clearly set, there was an arrangement for a trade-in and the balance was secured under a hire-purchase agreement

-both assume that there is a contract and there is performance by the seller

-the problem - they do not like the trade-in and the deal falls apart

-the buyer sues for breach of contract

-language in contract was found to be uncertain, leading to the argument that there was no contract

-it was said that there was no contract because the hire-purchase agreement was not settled (uncertainty)

-the parties also had to agree on further terms (incompleteness)

-the court says the seller’s argument about the trade-in were unjustified

-the trial judge finds a contract, as did the Court of Appeal

-the House of Lords does not find a contract

-it was indefinite and uncertain as to the words being used

-the hire-purchase had not been defined

-the judges find that the lower courts had four different versions as to what the hire-purchase agreement was

-the contract was also incomplete based on the fact that they agreed to future agreement

-Hillas & Co. Ltd. v. Arcos Ltd. is mentioned, where the House of Lords bent over backwards to find a contract

-it was distinguished based on the fact that there was no clause in the contract that stipulated for future agreement between the parties

-this was a transactional agreement

R. v. C.A.E. Industries Ltd.
-contract was found in a letter from the federal government

-the government claims that there was no contract and argue it was a political arrangement

-they did not intend for there to be a contract

-the letter was too indefinite to be a contract

-the court says that it was not a political arrangement

-it has a commercial feel

-they recognize that written arrangements may be crude when made by non-lawyers

-they find that there was a contract

-the government then goes on to point out the indefiniteness in their language

-what is meant by “best efforts”?

-the court takes the view that they will not tear apart the language as such

-they take the view that “best efforts” means “leave no stone unturned”

-they must take every step that is reasonable to get things done

-there are certain boundaries - they cannot break other contractual obligations or go against the public interest

-this shows the court’s rescue of a very uncertain term of the agreement

-there was reasonable reliance on the agreement by the purchaser

-the letter was signed by 3 Cabinet members

-the government sought out purchasers

-there has been part performance on both sides (strong feature)

-the price of the base was to include the base plus the work

-if no contract is found, there may be unjust enrichment to the government

-relational agreement

-may not have been able to get it more certain than it was at the time

Nicolene v. Simmonds
-contract for the supply of steel

-nothing incomplete or indefinite, except for one phrase: “the usual conditions of acceptance will apply”

-the seller did not perform and was sued by the buyer

-they did not have an excuse so they said there was no contract based on the indefiniteness of the phrase

-Denning agreed that the phrase was incapable of a definite meaning but did not care as it did not relate directly to the important elements of the contract

-he severed the indefinite words as they would not wreck a perfectly good bargain

-if this could not be done, then defaulters would do their best to find uncertain or indefinite terms to get out of them

-as long as the indefinite words do not affect the main parts of the contract, they will be severed

2. Incompleteness
Montana Mustard Seed Co. v. Gates
-at the time the contract was entered into, it was in the farmer’s interest to get a reasonable, stable price for the crop he was growing (spring)

-the dealer takes a risk by promising to pay a certain price in the fall

-the courts will be suspicious when one backs out after seeing the price in the fall

-in the fall, a neighbor tells the farmer that the contract only stipulates the price for a certain grade of seed

-the farmer goes to his lawyer to see if he can get out of the deal to get a better price elsewhere

-he argues that the contract is incomplete on the basis that there was an agreement to agree on the price of the other grades of seed

-the court distinguishes May and Butcher v. The King
-there is a difference between silence and express agreement to agree

-the court is more comfortable to set a reasonable price when the parties are silent about a term rather than when they agree to agree

-the court decides to find a contract by setting the reasonable price for the other grades of seed

-the farmer was found in breach and had to pay damages to the dealer

May and Butcher v. The King
-famous contract case that says you cannot agree to agree

-started with a business dispute

-the seller changes management

-in the past, the seller used to declare the nature, quality and specifications to potential buyers

-the advantage was to the buyers - any statements were binding and if they did not get what they were promised then they could sue in breach

-new management ends this practice

-the seller is sued by the buyer when the practice ended

-the seller claimed that there was no contract because it was incomplete

-the buyer argues that they have been working with the contract for so long that it should still apply

-the House of Lords does not agree

-agreement to agree is not valid

-they say that a contract is an agreement and what they have is an agreement to agree or no agreement

-the buyer tries to distinguish the cases as being for sale of land and not for sale of goods and the courts do not accept this

-the attitude of the judgement says that courts should play a passive role in contract formation and it is up to the parties to agree

-points out that you should not use the “agreement to agree” formula in contract

Foley v. Classique Coaches Ltd.
-land sale conditional on petrol supply

-defendant calls it an agreement to agree in line with May and Butcher v. The King
-case finds a contract even though there was an agreement to agree on a major term of the contract

-the judge figures there must be a contract and works around May and Butcher v. The King
-says the agreement to agree was consideration for the land that was transferred

-if a contract is not found, there will be an unjust enrichment to the defendant

-the defendant will not give back the land, even though they want to back out of the petrol arrangement

-there was no unfairness or harshness in the deal - one party was trying to back out, possibly to get a better deal elsewhere

-the judge gets out of May and Butcher v. The King in a clear way

-they had not laid down universal rules of construction

-the cases must be decided on the construction of the document

-it is made clear that you must look at the intentions of the parties and the agreement that they have made

-arbitration clause was also different

-it was worded differently and deals with clearer ideas than in May and Butcher v. The King
-the defendants were also acting in bad faith and the courts do not want to interfere with the reasonable expectations of the plaintiffs

Friesen v. Braun
-lease of land containing an option for the tenant to purchase

-when options are contained in a clause of lease, no further consideration is needed - it’s binding because it is contained in the contract

-the price of purchase was clear: the rent paid would be deducted from the purchase price

-the option contained that the purchase price should be paid on terms to be discussed and decided on by the parties at the date of acceptance (agreement to agree)

-the option was exercised and the sellers did not want to sell

-the tenants wanted to pay cash immediately to avoid the clause

-the sellers argued that it was not a valid contract but an agreement to agree

-there is some indication that the property was worth more than the selling price

-the court reluctantly takes the view that the option was incomplete

-they could not distinguish this case from the authorities

-the Supreme Court case of McSorely v. Murphy involved basically the same situation and they called the contract void for incompleteness

-looking at the option as an offer, without looking at what happened later, the court cannot find a complete contract as the terms of payment were not properly set out (these are essential to the contract)

-this was a transactional agreement and the court takes the view that land agreements should be certain and very clear as to their terms and conditions

A.G. v. Barker Brothers Ltd.
-the Chatham Islands Airstrip is in question

-the defendant has a strong argument that the option for the lease renewal was not valid as it was an agreement to agree
-terms and conditions of the lease were left to be decided

-there was an arbitration clause that would only apply once an agreement was reached

-it was there to deal with the problems of the first 5 year lease

-there were also no objective criteria to decide what the terms of the lease should be

-the courts talk about arrangements that incorporate machinery in order to resolve disputes and some sort of formula or standard for setting a term (like reasonable price)

1) Formula but no machinery

-when the formula is clear, the courts have no problem enforcing

2) Formula and machinery

-best case

-formula can be expressed or implied

 
-works well when the machinery exists to make the implied formula work

3) No machinery or formula

-difficult to enforce

-creates major problems

4) Machinery and no formula

-like present case

-only includes the declaration that arbitrators would be used

-arbitrators do not make new contracts for people

-the judge asks what an arbitrator would do and believes that he would start with the old lease

-he decides that an arbitrator would not impose a new right of renewal but they could decide a new lease

Sudbrook Trading Estate Ltd. v. Eggleton
-the parties were well-advised legally and they had a clear intent to contract; clear language was used

-it was a fair agreement and a reasonable person would expect an agreement; there was a clear lack of good faith

-there was clear machinery to set the term and an implied standard (valuers)

-the defendant thinks they can get out of it and they cite an old case that says that if the machinery does not operate, the contract does not happen

-the court says that is not the case

-in not operating the machinery, the defendant has waived the right to do so and the agreement should be enforced

-the biggest problem for the defendant is that the option contains a prescription for acceptance

-a binding, executory, bilateral contract is created by the exercise of the option

-synallagmatic contract = bilateral contracts (involve more than two people)

-when making contracts, we must strive for clarity and certainty

-we must also reinforce agreements to agree with machinery and standards

Re Empress Towers Ltd. v. Bank of Nova Scotia
-involves a lease between the parties with a renewal clause

-a renewal is attempted and relations break down between the parties

-there had been a long relationship between the parties and there was the possibility of extending it for another five years

-there was a confusing clause in the lease

-it contained a standard of market rent but it goes on to say “as mutually agreed between the landlord and tenant”

-if they do not agree, either party can terminate

-the owner of the property did not want to agree because an employee was robbed in the bank and they were only able to recover half of their money from insurance and they tried to get the rest back in the rental renewal

-Lambert J.A. takes this another way and says there is an implied obligation to negotiate in good faith contained in the lease

-he says that negotiating in good faith involves not withholding agreement unreasonably and going to offer it to someone else at the same rate the bank was willing to pay

-there was a strong case for the bank in that there was an existing lease, a standard of market rent and a declaration of willingness to agree, therefore it would not be much of a stretch to imply an agreement

-the case is distinguished from others of its kind due to the existence of a reasonable standard

-dissenting judge questions the meaning of good faith

-bad faith is clear in this case, which may have been the impetus to find an agreement

-the concept of good faith is difficult and perhaps it should be looked at in terms of bad faith

-would include refusal to negotiate, introduction of obviously unfair terms, coming back to undo things that have already been agreed, willingness to give the same terms to another party

Manpar Enterprises Ltd. v. Canada
-similar renewal arrangement with no standard

-Empress Towers is distinguished because there was no standard

-indicates that Empress Towers is a fairly narrow decision and it was a case decided on the facts

3. Agreement to Negotiate
Courtney Ltd. v. Tolaini Brothers Ltd.
-involves an exchange of vague letters

-there are two arguments:

-contract for construction found in the letters of April 10th to 28th
-contract to negotiate

-purpose is to provide for the plaintiff’s loss of profits

-the plaintiff asked for an agreement in writing and he got it

-Denning does not see it this way

-there were some attempts to negotiate, no extreme bad faith and it was a business risk

-construction contract fails because no price was set and not machinery existed

-there was only an agreement to negotiate

-Denning could have emphasized “fair and reasonable price ±5%”, as did the trial judge, but he choose to emphasize “agreement to negotiate”

-the letters indicate an express agreement to negotiate and Denning says contracts to negotiate are not enforceable

-his problem is with damages: negotiations do not always lead to contracts and you cannot guess where negotiations may have lead, therefore you cannot set damages

-could have been looked at in this way:

-the plaintiff found financing (service)

-he did not give the service for free; he did it in expectation of a contract for construction

-this was likely dismissed by the lawyers because a suit in restitution would not have rendered a large settlement like 5% of the construction price

Walford v. Miles
-tentative agreement for the sale and purchase of a business between the vendor and purchaser

-the agreement was “subject to contract” as other major terms had yet to be resolved

-the English position is that “subject to contract” in an agreement means no contract

-meaning may be debatable in Canada and Australia

-the parties knew that the initial agreement was not binding

-the purchaser assumes that they may lose the deal due to the lack of contract

-lawyers come up with a scheme for a collateral contract (separate contract)

-it stipulated not to negotiate with others or accept any other offers until the formal contract was made

-consideration was found in a letter of comfort from the bank

-it was a non-binding letter that says funding is available for the purchaser

-agreement to negotiate is called into question when the vendor sells to someone else

-the vendor did not think the purchasers would be able to run the business properly and turn the guaranteed profit for the year

-the first question is what is the arrangement and is it binding?

-there are two arguments:

1) Contract to negotiate (lock-in arrangement)

-obligation on the parties that there would be ongoing negotiations

-contains implications that the first deal would go on

-if the contract to negotiated was performed, it is argued that the purchasers would have bought a business worth £3 M for £2 M

2) Contract not to negotiate with others (lock-out arrangement)

-express promise

-the court recognizes that the second option has a flaw in this particular case: it does not have a specific time for performance

-they had the option to set what a reasonable time was and they did not

-this argument fails

-the court says the first option is not an enforceable contract

-they reject the notion that you can have a contract to negotiate

-it is difficult to decide what good faith is, what constitutes a proper reason to withdraw and when negotiations should be considered to be complete

-lock-out arrangements can happen, as long as they follow strict guidelines

-distinction with Courtney - they still had to negotiate the whole deal, where in the present case the deal is basically set out

Commertec Capital Corp. v. Stabler
-problematic option - looks like an agreement to agree

-no standard, machinery or performance

-transactional land deal

-do they not have to at least negotiate in good faith?

-no - refers to Empress Towers (p.186), where only one element was involved. This case concerned the whole contract

-the law draws a hard line between negotiation and contract

-there are no obligations on the negotiation side

-the court has no desire to police the negotiation process, but you still cannot act in fraud or use misrepresentations

-there is an acceptance of the notion of good faith in performance, but it is resisted in negotiations

G. Subject to Contract
-usually start with a verbal arrangement

-parties anticipate that the initial arrangement will be written down with some formality

-the agreement will contain language such as “subject to a written agreement”

-executed document = signed

-executed contract = performance

-a problem that arises is that one party will sometimes renege on the agreement before signing the formal document

-in the UK - subject to contract means no contract unless a formal document is signed

-signing is a condition precedent to the formation of a contract

-this means that the parties are in peril of losing the agreement until the formal document is executed

-in Canada and Australia, this is not the case

-there is no clear answer

-there are at least three interpretations to the arrangement

1) Condition precedent to formation of a contract

2) Condition precedent to the performance of some or all of the obligations of the contract (contact is valid from when the agreement is made)

3) Straightforward, valid contract between the parties (writing it down is a mere formality upon which none of the contractual obligations depend)

-courts spend most of their time deciding between #1 and #3

-judgements must be made based on the intentions of the parties

-litigation can be completely avoided by being clear about which of the arrangements is being used

Masters v. Cameron
-courts end up deciding that the agreement looks like a condition precedent to the formation of the contract (sale and purchase of land agreement)

-the problem is partly solved by looking at why the words are used in the first place:

-cooling off period

-parties may want to consider the agreement before making it formal and binding to make sure it is what they want

-may have only the basic structure of the agreement made in the beginning

-may want to leave it to other professionals to review

-may have past practice where the same form is used time and time again

-writing it down would just be a formality, as both parties are comfortable with the arrangement

-there is no clear test - it goes to interpretation: here there was no contract found

Megill-Stevenson Co. Ltd. v. Woo
-nothing was written between the parties in the sale and purchase of land agreement

-one party reneges before the formal document is made

-the purchaser is upset and sues

-the judge finds two conditions precedent to formation:

1) Signature, approval of lawyer

2) Written agreement

-no interim obligations have been developed by the common law - it’s either there’s a contract or no contract

-should the common law recognize good faith in the making of agreements?

-should people have the right to withdraw for bad faith reasons?

-Woo never did take the agreement to his lawyer for approval, he just sold it to someone else

H. Conditional Contracts
1. Conditions Precedent to Formation and Performance
-condition precedent to formation

-parties are not bound until a formal document is drafted and signed

-condition precedent to performance

-parties are bound from the initial agreement

-requires parties to take necessary steps to make performance possible

-may have obligations generated from the initial agreement

-intention, language, circumstances, nature of contract will be looked at by the court to see what goes

Weibe v. Bobsien
-parties involved in the purchase of land in BC, conditional on the sale of the plaintiff’s home by a certain date

-in the present case, the condition is that the purchaser’s house must be sold by a certain date

-the vendor withdraws and the purchaser goes on with the sale

-the vendor argues that the sale of the purchaser’s house was a condition precedent to the formation of the contract

-either party could have withdrawn at any time before the condition was satisfied

-the agreement had always been called an “interim agreement” and was therefore not a binding contract

-the purchaser argues that there is a condition precedent to performance

-once the house is sold, the contract is complete

-if it does not happen, the parties will be freed

-there is an implied obligation to sell the home for the purchaser, if he cannot, the parties are released

-the house was sold, but the land was not transferred - therefore the vendors were in breach

-the B.C.S.C. finds the characteristic of a condition precedent to formation

-conditions precedent to performance

-involve some approval by a third party

-both parties are bound in the interim

-the B.C.S.C. finds a binding contract

-when the case went before the B.C.C.A, the parties shift the argument

-the vendor’s lawyers argue in terms of certainty

-if it is a condition precedent to performance, it is indefinite - the consequence being no contract

-why?  The sale price of the house is not set out

-does the purchaser have to sell to anyone or at a market value or at a price reasonable to the purchaser?

-seems to bind the vendor to wait for the purchaser (they become dependant on the purchasers actions)

-vendor did not have to enter into a conditional agreement and the condition will likely be reflected in the price that the vendor will receive for the property

-the majority does not buy the vendor’s argument

-the implied term is that a reasonable effort will be made to sell the home

-the minority worries about indefiniteness

-says people likely have a price in mind to make the other deal work

-conditions precedent to formation can be more vague

-conditions precedent to performance must be more certain

-this is arguable

Pietrobon v. McIntyre
-condition: satisfactory personal financing

-court seems to think the contract is binding unless the condition is not met

-the purchaser wants to get out because the basement is leaky

-has nothing to do with satisfactory personal financing

-directed by agent that they did not need an inspection clause because this was a good way out

-the judge finds the clause was indefinite

-personal financing could mean a number of things

-satisfactory may also be a problem

-the purchaser who put the clause in is arguing uncertainty

Griffin v. Martens
-condition: satisfactory financing

-purchaser is trying to renege

-found to be certain enough and the court finds four ways to make it certain (p. 214)

-the purchaser wanted to withdraw to make a lower offer (bad!!)

-seems as though the court is looking at the facts to make their decision

2. Waiver
-there can also be waiver of the requirement of the satisfaction of the condition precedent to performance

-if it is to the sole benefit of one party, can that party waive the condition?

Barnett v. Harrison
-common arrangement of sale and purchase of land

-the agreement was subject to a zoning change to be satisfied by September, 1968 (agreement began in February of 1967)

-no zoning change was effected after 18 months

-the purchaser wants the land as it has increased in value, regardless of the zoning change

-they want to waive the condition precedent to performance on the basis that it was solely for their benefit

-the vendor said no - the contract is over because the condition precedent to performance was not satisfied

-they had another purchaser waiting in the wings willing to pay the increased price

-if there is waiver, the increase in value will go to the purchaser

-if there is not waiver, the vendor retains the value increase

-Dickson J. and the majority decide the case on rules to be applied in such circumstances

-true conditions precedent to performance can have no waiver at all

-true conditions precedent are dependent on the actions of third parties

-they can only be waived if there is an express right of waiver written into the agreement

-reasons:

-in regular contracts, both parties are expected to confer benefits

-if one party is in default, the other can waive the breach

-if the person in default wants to waive the default, it cannot be done; they can only waive benefits, not default

-seems like they would be waiving a default and this is not valid

-majority says that any true condition precedent to performance is not open to waiver unless there is a specific clause allowing for waiver

-creates some problems - like what happens if the condition says on approved financing and you want to pay cash?

-decision has been legislatively reversed in B.C.

-distinguishes Turney v. Zhilka
-conditions precedent to performance solely for the benefit of the purchaser should be contrasted with conditions precedent to performance of mutual benefit

-in the first case, waiver should be permitted

-in the second instance, waiver should not be permitted

-the case dealt with conditions for the benefit of both parties, therefore there should be no waiver

-it is normal for conditions precedent to performance to be for the sole benefit of one party

-another authority used by the majority, FT Developments v. Sherman also contained a condition precedent to performance for the benefit of both parties

-arguably, it could have been a condition precedent to formation

-lawyers always thought that conditions precedent to performance solely for the benefit of one party could be waived

I. Intention to Create a Legal Relationship
1. Family, Domestic and Social Agreements
-courts are conservative in these regards

-seized on the idea of intention as a way of letting them pick and choose

-presumption in the cases that legal relationships are not intended (can be rebutted)

-also involves a degree of indefiniteness and sometimes a lack of consideration

-a combination of these factors may serve to end the agreements

Balfour v. Balfour
-landmark case in family, social arrangements

-there was a promise of support

-support was not paid - was the spouse bound?

-no contract was found for policy reasons - it would create an overload of arguments in court over family issues

-the court takes the view that contract is commercial and not domestic

-there was no intention to create a legal relationship even though the arrangement was oddly formal

-probably speaks to the nature of the couple’s relationship

-the intention of the parties seems to be code for “We don’t want to deal with this”

-the “contract” was also indefinite

-it did not stipulate how long the promise was to be performed (as long as they were apart, until she was well, forever?)

Merritt v. Merritt
-parties were found to intend a contract

-the couple was no longer living in amity (it was presumed in Balfour v. Balfour that the couple was living in amity)

-there was a written agreement that was signed

-Denning (enough said) also found consideration

-there was more of a degree of definiteness

-these all seem to be significant points of distinction

-how could the husband show this was unfair?

-he did not get any interest in the marital home

-usually, marital property is divided in half

-the wife gets sole interest and control over the marital home

-Denning distinguishes Balfour v. Balfour and spins the facts heavily in favor of the agreement

Jones v. Padavatton
-the majority finds no contract

-the plaintiff had a life in Washington where she was happy and stable

-the defendant pushed her into doing something else with a promise to pay her expenses

-the plaintiff was not a child, she was well established and she took on the agreement because of the promises that her mother made (shows reliance on the agreement)

-the court finds a contract between the mother and the daughter

-the problem is in the fact that you cannot bind the daughter to study

-it can be gotten around by a unilateral contract - I will pay you as long as you stay in school

-What would happen if the mother became unable to pay?

-shows another difficulty with enforcing family arrangements

-Would the attorney’s letter not show an intention to make a legal arrangement?

-just speaks to the facts of the case

Fobasco Ltd. v. Cogan
-involves a fairly common fight over who owns season tickets

-arguments for enforcement of the business arrangement:

-it’s an agreement, bilateral in nature, with consideration and certainty

-there had been past performance

-reliance - there may have been an opportunity to get better tickets but the plaintiffs did not because of the reliance on the defendant’s tickets

-arguments against enforcement:

-personal and business relationships have changed

-tickets were dependant on friendship

-it was indefinite, in that they did not say how long the agreement was to last

-nothing was written

-they were both business men and they know how to make proper contracts - this was not one of them

-tickets were in the defendant’s name and he never transferred ownership

-the defendant acted reasonably

-he tried to give them other tickets

-he told them the tickets would not be available when the SkyDome was built

Errington v. Errington
-can also be included in this block of cases

-case where the father buys the home and tells his son and daughter-in-law that if they make the mortgage payments, the home will be theirs

2. Commercial Agreements
-most of the time, contracts will be found

-happens unless the court can become otherwise convinced

-can postpone the time of the contract with conditions precedent to the formation of the contract

-sometimes, parties do not want to be bound at all and will try to create commercial arrangements without contracts

Rose and Frank Co. v. J.R. Crompton and Bros. Ltd.
-leading authority on this matter

-express provision of agreement that says the arrangement is not a legal agreement and cannot be subject to the jurisdiction of the court

-the agreement contained a clause of honour, that the parties would act accordingly

-it is unusual to use an honour clause

-the court recognized that the controlling concept was intent - the parties did not intend a contract

Edwards v. Skyways Ltd.
-shows an attempt to use the idea brought about in Rose and Frank Co. v. J.R. Crompton and Bros. Ltd.
-the case says you must look at the language of the agreement to see if there was a contract or not

-in the agreement, the defendants used the words “ex gratia” (means that agreement is given without legal obligation)

-they then decide not to perform their settlement obligation

-the plaintiff claimed that there was a contract and it was intended to be such

-the court says that there is no general meaning to “ex gratia” that means no contract

-”ex gratia” is used in the context of tort liability

-the defendant will offer the plaintiff settlement in exchange for no trial

-the agreement will contain a clause saying that the defendant will not admit liability and the plaintiff will give up the right to sue

-the words “without prejudice” or “ex gratia” are used to signal no admission of liability

-their use does not say that the settlement is not binding, just that an aspect of the contract is not binding

-the court says that the use of “ex gratia” in the present case does not carry a general meaning applying to the whole contract

-the defendant’s drop-back position:

-the parties were using the words with their own meaning attached - in these circumstances there was no contract

-they had a particular interpretation of the tax law that said money under the table was not taxable and money in contracts was

-the court’s response was that nothing in evidence showed this interpretation

-the case is meant to show how it can be a battle to show that no contract existed unless there is an explicit honour clause

Kleinwort Benson Ltd. v. Malaysia Mining Corporation
-the defendant was a bank loaning money to a subsidiary of the defendant

-the plaintiff felt that the debtor might default and sought a guarantee from someone else, saying that if the debtor defaults, the guarantor would pay

the plaintiff wanted the defendant to give a guarantee, but they refused

-the defendant said that the best they could do was provide a letter of comfort

-the subsidiary defaults (significant amount - £ 12M)

-the plaintiff turns to the defendant for payment on the letter of comfort

-was the letter binding, and if so, in what capacity?

-the critical provision:

“it is policy to ensure that the subsidiary is at all times in a position to meet its liabilities to you under the above arrangements”

-typical language

-does not promise that the defendant will guarantee future transactions, only the present transaction

-the defendant would argue that they did or had changed their policy and that the letter was not a binding contract of guarantee

-it was clear in the negotiations that the defendant did not want to provide the guarantee

Toronto Dominion Bank v. Leigh Instruments Ltd.
-recent Canadian case

-there was a huge default

-sums up the reasons that a letter of comfort may be used

-the letter of comfort is agreed on, the guarantee is not

-the plaintiff demands the letter in hope of putting moral force on the defendant

-it’s better than nothing and it is hoped that the nonlegal ramifications will make them pay

·Letter of Intent

-commonly used in the commercial field

-negotiations have been nearly completed, but the parties want time to go over things

-they enter into a letter of intent that shows what they have agreed on

-the letter is not binding and it is a way of delaying the formation of the contract

British Steel Corp. v. Cleveland Bridge and Engineering Co. Ltd.
-there were negotiations until the contract was performed

-once performance began, there was still no agreement and the parties began to argue

-the letter of February 21

-was a letter of intention, embodying no contractual relationship

-also contained the words “subject to contract”

-it is apparent that there is a battle of the forms

-both sides have them and they are contradictory

-while letters were being sent back and forth, the “contract” was being performed until it was complete, except for payment

-the plaintiff was not doing the work for free

-it did not matter if there was a contract or not, they would claim in quantum meruit for the price of the goods

-the defendant has taken the benefit and it is obvious that the court will make them pay

-they want to claim that there was a contract and that the plaintiff was in breach for not delivering on time, thus owing them damages

-the court cannot find a contract

-the defendant suggested the letter of February 21 could have been an offer

-acceptance is problematic because there is no express agreement; it could have come when there was some performance on the part of the plaintiff

-the commencement of the project might have been the event that triggered acceptance

-this was not accepted by the judge because when there was partial performance, there was continuing debate over terms

-complete performance would have been a unilateral contract

-this would not have worked for the defendant’s argument because the plaintiff would never have been obliged to do anything

-there was no contract, just negotiations

-this decision does not allow for an appeal - the judge found no contract on the facts

-the case was found for the plaintiffs and restitution was applied

J. Consideration

-the common law does not see simple agreements as enough, it must be supported by consideration

-agreement and consideration identify a bargain

-in the common law, there are enforceable contracts and gift or gratuitous promises

-contracts are enforceable, gift promises are not

-the courts must decide where agreements fit

-what about reliance?

-when this is found, attempts are made to find consideration or a unilateral contract

·the test for consideration:

-identify the promisor (the one who is making the promise)

-in a bilateral contract, each party can be promising something and you must identify the person who’s promise you are claiming is binding

-then, you must identify what the promisor identified as the price for what was being promised

-must identify a request and what the price to be paid is

-even if it is low, it is still consideration - it’s not up to the courts to decide the adequacy of consideration

-in bilateral contracts, such as the contract of sale, the seller requests a price from the buyer and the buyer requests that the seller deliver the goods

-the consideration is a promise of value, it’s not the actual getting of the money or goods (that’s performance)

-in unilateral contracts, the price requested is the act

-the act is performance and consideration

-unilateral contracts are about acts of reliance on a promise

·Basic Ideas Behind Consideration

1) Consideration must be requested by the offeror

2) Consideration is the promise to do or not to do something

-reciprocity of promises which are of economic value to each

3) Consideration does not have to be fair

-the courts will not investigate adequacy, as long as it is of some economic value

-if a different position is taken, the debate would be opened up too much

4) Different terminology that price might be used

-benefit to the promisor and detriment to the promisee

-might lead you astray in the case of third parties

-detriment may not be a good word - the other party may be getting something very valuable for the price that they paid

5) Involves a narrow and conservative view of contract

-civilians have a much broader view of contract

6) Consideration must not be past

-must be done at the time of the contract or in the future

1. Introduction: Bargain and Gratuitous Promise
Re Boutilier Estates
-involved a gift promise in the classic sense

-the Court of Appeal and the Supreme Court could not find consideration and called it a classic gift promise

-the lawyers for Dalhousie make every argument possible to try and prove an evident contract

-they are really attracted to the fact that the subscription card says that the subscriber promises to pay “in consideration of others”

-they try to say that Boutilier’s consideration was based on others making donations in the past

-this would fail because past consideration is no consideration

-they also argue that people would pay in the future and that is consideration

-this also doesn’t work because the contract is supposed to be between Boutilier and Dalhousie

-it is a stretch to say that Boutilier is making promises with other people that will bind him to Dalhousie

-Boutilier promised to pay $5000 on the implication that Dalhousie would go out and find other donations

-works conceptually, but there’s no evidence that says Dalhousie promised Boutilier anything

-they also play the unilateral contract card

-Boutilier promised to pay the money if Dalhousie spent it on certain things

-they also tried to use rules from American contract law that had gone further to include reliance as a substitute for consideration

-three basic arguments that all fail:

1) Bilateral contract

2) Unilateral contract

3) Reliance

-the court maintains that it is no more than a gift promise

-if Dalhousie wanted a contract, they should have chosen to make binding contracts

-the judgement makes it clear that the courts do not want to enforce gift promises

-not just because of the lack of consideration, but also for policy reasons

-the policy reason behind this is that we can take comfort in the fact that not everything we promise will be legally binding

-some possible difficulties in enforcing these types of arrangements:

1) The donor’s circumstances might change

-if the agreement is held to be contractual, the intent to donate will be enforced and binding, no matter what has happened to the donor in the meantime

-would it be fair to enforce things when such changes in circumstances occur?

2) What happens if the situation of the donee changes?

-we usually choose to donate because of the personality of the donee

-what happens if we find the organization is a fraud or does not do what they claim they are supposed to do with the money?

-seems to make a good argument to keep gift promises in the moral range

3) Cautionary concern

-promises of generosity can be made rashly, without thought or consideration of the future, under coercion or pressure

-this causes concern in the legal community in relation to these types of promises

4) Evidentiary Concerns

-involves one person’s word against the other

-easy for someone to say that you did promise something that is for you to prove that you did not

-all these factors add up to the fact that you must be careful about gratuitous promises

Combe v. Combe
-promise from a husband to his wife to pay £100 per year in support

-what was the consideration?

-two arguments:

1) Bilateral contract

-must be a reciprocal promise to the husband

-plaintiff promised not to sue for alimony or maintenance

-Denning gets rid of this argument by saying there was no evidence of her promise and it was not a promise she could make.  As a spouse, she cannot give up her legal right to sue for maintenance

-you can give up a legal right to sue anyone, except your spouse

2) Unilateral contract

-promise for an act of forbearance

-Denning won’t have this either, saying there are special rules for unilateral contracts

-the promisor must request the act, and in this case, the wife simply agreed not to sue

-the maintenance agreement is not enforced

-Denning could have found an implied request in the case of the unilateral contract, but does not

-he likely decides in this way because the wife makes more money and has no reliance on the payments

Royal Bank of Canada v. Kiska
-shows the doctrine of consideration being applied with great latitude

-guarantees for loans must be in writing (except MB)

-in loan agreements, what is the consideration for the guarantor?

-the guarantor promises to give a guarantee if the creditor promises to provide a loan to the debtor

-this does not benefit the guarantor and it does not have to as consideration is the price paid for the promise

-past consideration is dealt with when a guarantor is sought after the loan agreement is made by saying that the guarantee is given in consideration of the bank’s promise not to go after the debtor’s assets

-it is also taken care of in the form of a deed

-gaps are to be filled in by the loans officer

-the document goes under seal

-consideration is not needed in the case of a deed

-the plaintiffs sue in contract, rather than in deed

-Laskin, J., the dissenter, says that the document fails as a deed and because it was intended as such, you cannot turn it into a contract

-the majority says that you can move to contract

-there was an implied request form the guarantor to the creditor not to forbear on the debtor

-the act is that the bank did not take action against the debtor

-there is not indication of how long the bank was to hold off from going after the debtor

-the defendant may not understand the situation fully and is understood by Laskin

-the majority simply wants to enforce

2. Past Consideration
Pao On v. Lau Yui Long
-acts and services were done before the contract was made

-will be enforced if:

1) The act was done on the promisor’s request

2) The parties understood that the act was to be remunerated

3) Payment or benefit would have been legally enforceable if it had been done in advance

3. Compromise Agreements
-assume that there is tort litigation going on between the defendant and the plaintiff

-the action may be settled, and what is entered into is a contract of settlement

-the defendant promises to pay and the plaintiff gives up the right to sue in tort

-it is a contract in every way, containing offer, acceptance, and consideration

-if the defendant does not pay, the plaintiff can sue to enforce the contract of settlement

-the defendant may argue that there was no consideration if they believe that the plaintiff would not win if a lawsuit on the tort had taken place

-if the plaintiff had no chance in tort litigation and the payment is enforced, there is unjust enrichment

-if the claim is not enforced, consideration is applied rigidly

-settlement agreements are said to embody the strength of the claim

-there is a strong policy argument in favor of enforcing settlement agreements:

-promotion of settlement is very important

-if the plaintiff had an honest belief in the claim asserted, that is enough to be consideration

-fictions are used to accommodate enforcement of a settlement where the parties agree and had an honest belief

Scivoletto v. DeDona
-the defendant promises to pay the plaintiff $500 if the plaintiff does not return his fiancee to Italy

-the plaintiff probably has no right to do so, but both parties have an honest belief in the claim

-the cases cited are all compromise cases

-contracts that do not facilitate marriage between parties fall into the category of unenforceable agreements

-the judge gets around this by saying it is a contract to facilitate marriage between the parties

-the agreement is enforced based on the fictional honest belief and that it was not contrary to the promotion of marriage

-the court did not have to enforce this agreement

Keewatincappo v. Clearsky
-release arrangement made

-other rules apply

-there will be no enforcement of unconscionable transactions

-not all promises of settlement will be enforced

-two conditions:

1) There must be a significant disparity between the parties

-capacity to contract must be greatly different

2) There must be a gross inadequacy of consideration

-happens when the settlement is very low and litigation would have yielded more

-when these things occur and there has been independent legal advice, the courts won’t intervene

-in the present case, the education levels of the parties are greatly different

-the plaintiff does not understand what it going on and there is a great contrast between the insurance adjuster and the plaintiff

-the plaintiff is unemployed, of limited education, no insurance and no understanding of the words used by the adjuster

-there was no independent legal advice for the weaker party, therefore, the court can set the settlement aside

-issue of unconscionable transaction is used often in settlement cases

-adjusters will rush in to settle and people have no time to think about what is going on

B (D.C.) v. Arkin and Zellers
-shoplifting case

-the defendant gets their stuff back, but it still costs money to enforce their program and go after youth who steal

-they decide to go after the parents to recover the costs of their shoplifting program

-they send stern letters to the parents of the children, ordering them to pay the amount to keep from being involved in legal action

-the plaintiff paid the money and later found out that she was not obligated to pay

-the defendant argued that they were asserting claims and offering settlements, as in a usual settlement case

-the judge has problems with their arguments:

-parents are not vicariously liable for the torts of their children and the defendants knew or ought to have known this

-the case was executed - generally, once this happens, the courts are reluctant to unscramble it

-moves to restitution, where the money was paid under mistake of fact and law and there was an unjust enrichment

4. Promise to Pay More than is Due
-during the 19th century, the idea came about that if the consideration requested of the promisee was something that the promisee was under an existing obligation to do, that promise to do or continue to do the duty would not be valid consideration

-if you promise to do your duty, you are not really paying a price, as you would have had to do it anyway

-most famous case to apply this idea: Stilk v. Myrick
-arose in a case of a contract of employment concerning the crews of ships

-sometimes, in the course of the voyage, something would happen that would make the captain promise to pay more than the initial value agreed upon

-when they got back to port, the captains would often renege

-courts would not enforce the agreement because it was not contractual and there was no consideration

-the sailors were already obliged to bring the ship back to port, therefore, there was no new consideration

-probably a good rule at the time because if these promises to pay were enforced, the sailors might have intentionally caused problems at sea in order to incite the captain to pay them a better wage

-the courts could have just made an exception for employment contracts involving sailors

Gilbert Steel Ltd. v. University Construction Ltd.
-relational agreement for the supply of goods and services

-at some point, the plaintiff’s costs go up and he attempts to pass them on to the defendant

-the defendant, though not happy, may want to continue the relationship and may not want to argue, so they agree to pay, as promisors, the additional amount

-the defendant reneges when the work is done and the plaintiff sues

-the defendant says the promise is not enforceable for want of consideration, as the plaintiff is promising to perform a past obligation

-the lawyers for the plaintiff try to create arguments to evade the rule in Stilk v. Myrick
-three arguments went before Wilson, J.A.:

1) Fresh consideration was argued

-promise to pay more in return for increased credit arrangements

-didn’t really change the agreement much

-the judge merely says that she does not accept the argument and does not say why

-this was probably because it was not asked for, it was merely incidental to the arrangement

2) Mutual abandonment of the first contract

-notion: parties terminated their existing contract for the supply of steel

-the consideration was that both parties gave up valuable contractual rights under the old contract

-the next step of the argument is that they have made a new contract

-the new price was not a variation of the old contract, but an entirely new contract

-difficult to reconcile this argument with the facts

-gives the judge a way around Stilk v. Myrick that she does not accept

3) The suppliers provided a good price

-the defendant accepted to pay more as long as they got a good price on future contracts

-the argument fails because the plaintiff did not commit to this

-the judge also has a problem with the vagueness

Williams v. Roffey Bros.
-another promise to pay more for an existing obligation

-the defendant promises to pay more to get the plaintiff to finish his carpentry work

-the defendant reneges and cites Stilk v. Myrick
-the court here takes and different view - they won’t overrule the precedent, but they decide to make an exception to it

-p.317 - steps that must be satisfied in order for the exception to apply:

i) A enters into a contract with B to supply goods and serviced in return for payment from B

ii) before A is done, B doubts he will finish

iii) B promises to pay more as long as A finishes on time

iv) B, as a result, receives a benefit or avoids a disbenefit

v) B does not give the promise under duress or fraud of A

vi) the benefit to B is capable of being consideration

-the significance of the benefit to B is not discussed

-ways to evade Stilk v. Myrick:

1) Find fresh consideration

-argued in Gilbert Steel
2) Termination of existing contract and creation of a new contract

-somewhat of a fiction

3) Deed

-deeds always overcome a lack of consideration

3) Williams v. Roffey - conditions that must be satisfied (p. 317)

-hasn’t been applied in Canada

-Gilbert Steel in relation to these rules:

i) not a problem

ii) there are not enough facts to tell us whether or not the steel may not have been supplied

iii) not a problem, however, we do not know if there was a new promise

iv) a benefit was given (B got steel)

v) no clear finding of duress or coercion on the part of A, but it may have been possible

vi) practical benefit will do in substitute for technical consideration

-Stilk v. Myrick is tough because of its ability to strike down perfectly reasonable variations

Ward v. Byham
-promise plaintiff seeks to enforce: to pay £1 per week in child support

-was there a request for a price for which the promise was bought?

-yes, keeping the child well and happy

-the defendant does not want to pay and says that there is no consideration

-under legislation, it was an existing duty to look after the child

-the defendant was not a person who would get much sympathy from the court - he did not promise to pay a huge amount, therefore it should be enforced

-Morris, L.J. and Parker L.J. say that you have to look at the letter

-was the mother being asked to do something beyond or different from her statutory obligation?

-it can even be minute, as long as it is more

-there is no legislative obligation to keep a child happy or to give her a choice as to where she will live

-the plaintiff promises her duty and things beyond her duty, which is fresh consideration

*it is an important technique in getting around the existing duty argument

-Denning, L.J. who usually hates consideration takes a different approach

-he says that the mother is doing no more than her duty (conventionally unenforceable)

-says that promise to perform an existing duty is good consideration

-performance of duty to bring practical benefits is enough

-p.320 - pushes the idea that the performance of an existing duty is good consideration when it confers a benefit on the other party

Shadwell v. Shadwell
-the majority enforces the promise from the uncle to his nephew to pay a certain amount of money if he married and practiced law

-if you were to appeal, what arguments could be made to say it was unenforceable?

1) Was there an intention to create a legal relationship?

-involves a family arrangement between an uncle and a nephew

2) Indefinite

-doesn’t say when the agreement is to begin and end

-does the nephew have to remain a Chancery barrister?

3) Consideration

-what is the price for which this promise is bought?

-if consideration is that he will marry, it doesn’t work - he was already under a previous obligation to marry (at the time when engagements were contracts to marry)

-this isn’t merely a gift promise like Boutillier
-there was no significant reliance - it went on for years without enforcement

-the only thing that the majority talks about is consideration

-the best thing to do with this case would be to loose it

-unfortunately, it has become a landmark authority on consideration

-the case is different because the duty promised by the promisee is owed to a third party, not to the promisor

-it’s the only way to rationalize this case with the others like it

-Ward v. Byham could have been argued this way as well

5. Promise to Accept Less Than is Due
-created by the idea that duty is not consideration

-take the creditor/debtor relationship for example:

-the creditor is owed $1000 by debtor

-common for creditors to negotiate with debtors to get as much as possible without resorting to litigation if the debtor defaults

-the debtor may promise to pay half and may receive a promise that the debt is settled and no action will be taken

-later on, the creditor may take action to get the rest back

-the debtor may protest, but the amount they paid was part of their previous duty and there was no consideration (you cannot use a smaller sum of money to discharge a larger debt)

Foakes v. Beer
-creditor asks for some money up front and a different amount until the sum is paid

-if this is done, it is promised that the interest will be relinquished

-the debtor relies on the agreement and works hard to make the payments

-the creditor comes back later to enforce the interest

-the problems with debt settlement arrangements are discussed on p. 331

-does it seem right for the courts to step in and enforce these agreements?

-if you want a sure way for debt settlement to be enforced, do one of the following:

1) Deed

-enforceable without difficulty

 2) Composition of creditors

-the debtor will usually have several creditors

-when all the creditors agree to a part of what they are owed jointly, that is binding

-one creditor cannot break rank - special exception to Foakes v. Beer
-if it was enforceable, it would allow one creditor to perpetrate a fraud against the others

3) Hirachand Punanchand v. Temple exception

-third party promises to discharge a debt in exchange for no action against the debtor

4) Fresh Consideration

-find someone doing more than their duty at the other’s request

-called an accord and satisfaction

-consideration may be nominal

-the creditor may request a lesser amount and play with other conditions to create a new duty

-the transaction would be planned to illustrate new consideration

-to request payment in a form other than cash is valid consideration

-the only thing you cannot do is settle for only a lesser sum of money

5) Rules in Williams v. Rofey
-it is not certain if they can apply yet, but it may be useful to try

6) Practical Benefits doctrine

-might be used to make another exception to Foakes v. Beer

Robichaud v. Caisse Populaire de Pokemouche Ltee
-the bank was owed $3700 and agreed to accept $1000

-the bank changed their mind after the debtor sent in a cheque for $1000

-according to Foakes v. Beer, the arrangement was not enforceable

-the N.B. C.A. wanted to recognize the need to enforce these types of arrangements

-the consideration found for the bank was immediate payment and the need not to further pursue the debt (practical benefits)

-added benefits should be regarded as good consideration

7) Mercantile Law Amendment Act
-the legislature has stepped in and set out an enforceable means of debt settlement

-doesn’t have to have consideration - it is binding because the law says it is binding

-the debt settlement must be created in a way that complies with the Act for it to apply

-always requires some partial payment of the debt, no outright forgiveness of the debt will be accepted

-there are two ways to settle a debt:

1) S. 6(1)(a)

-expressly accepted by creditor in satisfaction (binding because of the act)

-done by issuing receipts that have “received in full settlement” written on them

-does not have to be in writing, but it is advantageous

2) S. 6(1)(b)

-rendered pursuant to an agreement for that purpose

-makes Foakes v. Beer settlement binding

-must have agreement, plus subsequent performance

-Section 6(2) - agreements must not be unconscionable

-protects creditors from an economically powerful debtor

-happens when the creditor is desperate to settle the debts and the debtor realizes this (debtor may offer a really small amount for a large debt, knowing of the creditor’s

 troubles)

-the court will not enforce such arrangements, deeming them unconscionable

-Section 6(4) deals with performance

-once the arrangement is performed, it is binding

-the creditors can revoke if the debtors have not commenced performance or performance has not continued as promised (unless the court feels more time can be given to remedy the default)

-most provinces have similar legislation

K. Promissory Estoppel
-promissory estoppel is an exception to Foakes v. Beer

Hughes v. Metropolitan Railway Company
-lease arrangement with a covenant of repair

-lessor gives tenant 6 months notice to do repairs

-penalties are drastic:

-if the repairs are not done, there will be forfeiture of lease

-forfeitures are usually not allowed unless there is a fundamental breach

-negotiations begin 

-the tenant has until December 31 to do repairs

-negotiations break off and the tenants don’t have enough time to do repairs within 6 month period

-the negotiations took place for 3 of the first 6 months 

-the time the negotiations occurred should not be inclusive of the time in which party has to do repairs

-there is some unfairness because  6 months includes time in which negotiations were occurring

-the parties drifted into these negotiations and the tenant was put in difficult position as a result.

-the court says the 6 month period being suspended for the period of negotiations is reasonable and fair in the circumstances

-the court came to this decision based on 5 prerequisites:

1) the parties were already in an existing contractual relationship which gave rise to certain rights and duties

2) cause of negotiations which have a certain consequence

-one party is led to believe that the other party will not enforce their strict rights under the contract

-the rights would be held in suspension or abeyance

3) The lessor will not be permitted to enforce those strict rights if it would be inequitable

4) The tenant has acted to his detriment (or to his prejudice)

-the tenant did not undertake any repairs until negotiations were over

-the prejudiced act will lead to greater penalty than repairs you will have to undertake, lease is forfeited as a result - relied on it to persons detriment.

-called detrimental reliance

5) lease/forfeiture 

-colours judgment

-courts against this unless it is clearly reasonable 

-courts desire to be protective 

-the lessor did talk and they wanted to negotiate, therefore it was reasonable for the tenants to expect that negotiations were suspended during this time

-it doesn’t look like the tenant wanted to act badly - they acted on a reasonable belief, therefore the court was protective

-the lessor was estopped (prevented) from applying their strict rights

-this is associated with doctrine of consideration because court is suggesting the conduct of parties would lead reasonable person to believe that strict rights were being enforced.  The situation would have been stronger if there was an express promise from lessor that the 6 months time period would be held in suspension

-if there was an express promise, the court would say there was no consideration for that promise

-the court says it is enforceable not because there is consideration, but because of the doctrine of equitable estoppel which occurs when the first three criteria noted above are met

-Equitable estoppel kicks in when there are:

1) existing contractual agreements

2) Negotiations (conduct)

Foaks v. Beer (revisited)
-his case was decided 7 years after Hughes

1) they had a legal relationship that gave rise to rights and duties (creditor - debtor - right to money not paid

2) Express promise

-creditor promised that she would not enforce strict legal rights

-no consideration for that promise

-this case did not merely suspend rights, they were completely given up

3) Inequitable to allow creditor to go back on strict rights.

4) Did debtor act in way that was to his detriment?

-there is no indication of that on facts of this case.

5)Was it a case of forfeiture of lease?

-no

-key - the promise was an abrogation of rights

-in Hughes, the promise was for a suspension of rights

-similarities between Foakes v. Beer and Hughes:

-the relationship

-promises made directly and expressly

-promise unsupported by consideration

-in both circumstances were unfair

-not as strong a detrimental reliance in Foakes as in Hughes
-no forfeiture

-even though Foakes v. Beer came after, Hughes did not even mention case

-the courts thought Hughes was special and contained to its facts

-Hughes is perceived so narrowly, it is not even discussed

Central London Property Trust Ltd. v. High Trees House Ltd.
-contractual relationship- lease gives rise to duties and rights

-express promise- abrogates right to collect 50% of the rent

-inequitable

-there was no consideration offered

-it would be inequitable to renege on a promise as the other party acted/relied on a the promise

-there is no detrimental reliance 

-this was not a case of forfeiture of the lease

-criteria 4 & 5 were taken out of the analysis from Hughes, leaving a broader, more general understanding of promissory estoppel (which would then be applied to Foakes v. Beer)

-Denning manipulates Hughes to take out salient points and apply them to Foakes v. Beer
-the Doctrine of Promissory Estoppel only applies to varying existing contracts

-it does not create a cause of action

-it allows for modification or change of existing relationship

-Denning suggests that as long as it is intended to be serious and acted on in reliance, it is sufficient
-the doctrine suggested in Central London Property Trust Ltd. v. High Trees House Ltd. will apply if certain situations are met:

1) The parties are already in an contractual relationship with existing rights and duties

2) There is an agreement, promise or conduct that shows that one of the parties will not enforce his or her strict rights under the existing relationship

3) the promise must be intended to be acted on, there must be knowledge that the promise will be acted on and it must be acted on

-suggests reliance

-in Hughes, there was clear detrimental reliance

-in High Trees House, it is unclear how the reliance was framed - we are not told what the defendants did on the basis of the promise

-the first two conditions are consistent with Hughes
-weak and strong reliance are undivorceable from the ideas of inequitable and unconscionable at times

-the courts have not decided where they want to be - some look at the problem in terms of equity, some in terms of reliance

-should promises without consideration be enforced?

-reliance, equity are looked at in terms of being factors

-Foakes v. Beer would have been decided differently in light of the High Trees decision

-Glibert Steel (p. 305)

-estoppel cannot be used as a cause of action

-can only be used as a shield from action

-must be some sort of detrimental reliance on the promise

Combe v. Combe
-promise by husband to pay wife £100/annum

-the wife cannot give up her right to litigate

-no consideration

-trial judge wanted to apply promissory estoppel

-indicates fuzziness of High Trees House
-Denning clarifies it in Combe v. Combe
-promise of £100 is a new offer to contract

-must be an existing contract between the parties

-system is to allow variation of contracts without consideration

-he did not want to start something new for contracts (promise+reliance)

-only wants to provide a means for variations of existing contracts, not a way to enforce new promises on which there is reliance

John Burrows Ltd. v. Subsurface Surveys Ltd.
-creditor/debtor relationship between parities

-clear arrangements setting out the rights of creditors and debtors

-interest is to be paid monthly

-if the debtor is more than 10 days late, the creditor can call the full amount of the loan

-they do not have to, but they can

-there had been some times (11) when the debtor has been late past the 10 day period and the creditor hasn’t called the loans

-it is because they are friends

-they have a falling out and the debtor is late and the creditor calls the loan

-exercise of strict contractual rights

-the debtor does not think the creditor can do that

-he was lead to believe that he could pay late through the creditor’s past conduct (Hughes)

-there was conduct amounting to an implied promise not to call the loan when payments are late

-case of suspension of rights: implied promise not to call the loan due to the lateness of the interest payments

-debtor claims thee was reliance on the conduct

-looks detrimental - if strict rights are enforced, the debtor will be in a bad situation

-inequitable - making debtor pay before he was ready

-unconscionable - never believed that the loan would be called

-the Supreme Court of Canada does not buy these arguments

-the conduct is not strong enough to show that the creditor is giving up their rights

-not fair to let such conduct make a creditor lose their contractual rights

-this would cause creditors to be highly nit-picky about enforcing every right to the letter so that the courts won’t perceive their conduct as varying their relationship with the debtor

-there may be cases where notice can be given (by letter or something) to let the party to whom the rights have been waived know that you will be going back to enforcing your strict legal rights

-in this case, there was notice

-the argument between the parties

-not clear and precise, but still an indication that the relationship had changed

Walton’s Stores Ltd. v. Maher
-common law estoppel is an old doctrine, relating to existing or past facts

-one party has made a representation about what is or had been

-the other party as acted to a detrimental reliance

-the party who made the representation cannot renege

-critical point: there has been a representation of the facts on which there has been detrimental reliance that the party who made it is estopped from denying it

-good example is in agency: if the agent makes a false representation, the principle cannot deny that the agency agreement existed to protect their interests

-equitable estoppel: in relation to the promises made

-common law estoppel could not have been applied to Hughes or High Trees House as both involved promises and not facts

-the contractor is building a building on the specifications of the tenant, on reliance that they will lease the premises

-all negotiations were subject to contract; there would be no contract until the lease agreement was signed

-the biggest consequence is that any party could walk away from the deal at anytime

-this is exactly what the tenant did

-no one (lawyers, courts) thought there was a contract

-the tenant had talked about and executed a draft, knew the builder had started work and allowed them to demolish a building

-the tenant then got cold feet, but doesn’t tell the owner/builder

-when the project is 40% complete, the tenant walks

-there was some severe reliance losses because of the fact that there was no contract

-the conduct of the tenant suggests some sort of promise that they will enter into a contract with the builder, can they be estopped from denying it?

-the plaintiff will have to sue on the promise

-promissory estoppel will be used as a cause of action, but this cannot be done

-the High Court of Australia allows the cause of action to be based on promissory estoppel, based on the special facts of the case

-the failure to enforce the promise would be unconscionable; the tenants must be held responsible

-shows an enforcement of a promise on which there has been heavy reliance

-p.357 - shows the American view on promises accompanied by reliance

-alternative to the doctrine of consideration

-the High Court limits their position to the strong facts of the case and the fact that failure to enforce would be unconscionable

-there was emphasis on the urgency created by the tenant and the draft lease prepared, provided to the tenant and responded to with silence

