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TRUSTS (SPRING, 2002)
Professor Cliff Edwards
Part I.  EXPRESS PRIVATE TRUSTS

Nature of the Beneficial Interest

Schalit v. Joseph Nadler Ltd  [1933] 2 K.B. 79:  JN was the trustee of a trust set up for the benefit of JN Ltd.  Trust consisted of rental property.  When S defaulted on rent payments, JN Ltd went after him directly, and seized chattels equivalent to the amount owing.  Court ruled JN Ltd, as the beneficiary of the trust, did not have this power.  JNL’s only rights were against the trustee.  Only the trustee could pursue the tenant for the outstanding rent.
· The beneficiary of a trust is not the legal owner of the property of the trust.

· The beneficiary’s legal right of action is limited to the trustee.

· Only the trustee may pursue debtors of the trust.

also

· Trustee has to act reasonably but does not have to take direction

· A single beneficiary among many can not demand that a trustee resign.
BAKER v. ARCHER-SHEE [1927] A.C. 844 (H.L.): P left property in trust for the benefit of his daughter F.  The trust was held in the US, and payments from it were made to a US account. F married and moved to England. Under Tax Act, Lord AS was assessed for income from trust b/c British residents liable for all income even if possession outside of UK.  F never received money from the trust.  All of it was left in US.  The court found that since she got all of the income, less administrative charges, the fact that it went through a trustee was irrelevant (unconventional interpretation). $$ = taxable income.
· For tax purposes, a beneficiary of a trust is considered the legal and beneficial owner of the property in the trust.
· Profits generated by property in a trust are taxable against the beneficiary of the trust who receives the benefit.
· It is not what the beneficiary actually receives, but what the beneficiary is entitled to receive, that is taxable.  (Similar reasoning applied in Cdn tax cases.)

· Legislation changing the interpretation of a trust changes it only insofar as the scope of the legislation extends. The CL applies beyond the scope of the legislation.

· More specifically, a trust under which the beneficiary has the right to payment of the whole income, less the trustee’s proper expenses, is a right to the income of the underlying investments, less those expenses.

Archer-Shee v. Garland (1931) (HL) (referred to but not studied in class):  The following year, the HL discovered that NY tax law was not the same as British law regarding trusts, and the common law prevailed.  That case stands for:

· trustees have the whole legal and equitable interest in the trust property, and beneficiaries have no interest in it but may enforce the performance of the trust in equity. 

· the trust is not transparent and the beneficiary's source of taxable income is his rights against the trustees. 

· The beneficiary does not have a “specific” entitlement.

· The minority decision raises the possibility, not addressed by the majority, that the trustees may even use the income of the trust to create further benefit to the beneficiary, rather than pay it directly to her.

MNR v. TRANS-CANADA INVESTMENT CORP (1956) S.C.R. 49 (S.C.C.):  (Affirmed Archer-Shee in Canada.)
· For tax purposes, a beneficiary of a trust is considered the legal and beneficial owner of the property in the trust.

COMMISSIONER OF STAMPS DUTIES v. LIVINGSTON [1964] 3 All E.R. 692 (P.C.): 
Testator left 1/3 of his property in trust for his wife however, the wife died intestate before the husband's will had been administered.  Commissioner argued wife's estate had to pay successions taxes on that 1/3 interest.  For there to be a taxable succession the wife had to have died owning a beneficial interest.
· The beneficiary has no proprietary (i.e. taxable) interest until the trust is constituted.

· Until the point of constitution of the trust, what the beneficiary has is a chose in action.

· Case set down four propositions:

(1) entire ownership of the estate during administration of estate remains w/ the executor

(2) no person entitled to the residual of the estate has a proprietary interest in any particular asset of the estate

(3) each such person does have a right to require the estate to be duly administered by the executor

(4) the right is a "chose in action"
A personal representative is therefore a kind of "trustee", obligated to preserve the assets, to deal w/ the property etc. But, these obligations are enforceable without calling the arrangement a "trust".  A personal representative has duties akin to a trustee, without there having to be a trust.
Note: a chose in action can be transferred to a third party.
Classification of Trusts

Three kinds of trusts:  express, resulting, and constructive.

1.  Express: 
Declared with clear intention (although the word “trust” need not be used).  Formalities must be adhered to – e.g. compliance with the provincial Wills Act.  (In Mb, “substantial compliance” is sufficient – S. 23)  Two types of express trusts:  

1) Fixed:  Exact interests of each beneficiary specified.  No discretion to trustee.  The beneficiary has an interest in possession.  (Beneficiaries can vote together to defeat the trust, and claim the assets.)  The trustee must be able to ascertain each and every member of the class of beneficiary.
2) Discretionary: Class of beneficiaries described, but trustee has discretion in deciding which beneficiaries take and in what proportions.   Once the discretion is exercised, the beneficiary acquires an interest in possession.  The trustee need only ascertain whether an individual is within the class of beneficiary stated in the terms of the trust (McPhail v. Doulton, Re: Baden’s Deed Trusts No.2) (McPhail also stands for:  mandatory language requiring exercise of discretion creates a discretionary trust).
a. Bare trust: a trustee has no duty but to hold the trust until the beneficiary(ies) demand transfer.

b. Special trust:  “active trustee” must manage the trust in good faith.  Can’t speculate.  Must not play favourites with the beneficiaries.

Executed v. executory trusts  

Both are valid because both are completely constituted (legal title transferred, or a binding contract can be used to enforce transfer).  The terms executed and executory refer to the state of completion of determining the beneficiaries’ interests.
Executed:  Once executed a trust will be interpreted according to a strict reading of the law.  The interests of the beneficiaries are not open to challenge or revision.
Executory: The assets are transferred to the trustee, but the interests of the beneficiaries not yet defined.  The courts will seek to determine the settlor’s true intention and give effect to it.
2.  Resulting trust

Two kinds:

1) automatic resulting trust:  express trust fails for some reason (such as neglecting to say what happens if the remainderman dies before the life tenant does), and since there’s nowhere else for the money to go, it results back to the transferor.  

2) presumed resulting trust:  arises when the donor transfers property to another person without consideration, or buys property and puts it in someone else’s name.  Equity will not assist a volunteer.  Equity presumes bargains, not gifts.  The presumption of a trust is rebuttable.
3.  Constructive trust:

Like resulting trusts, arises by operation of law.  CT’s arise whenever it would be unconscionable for the owner of the property to hold it purely for his own benefit.  It prevents unjust enrichment.
PETTKUS V. BECKER [1980] 2 S.C.R. 834 (S.C.C.):  Couple lived together on bee-keeping farm.  She played an equal role in helping to develop the business.  On separation, sued for half of the farm.   SCC said Pettkus held half of it in trust for her.  
· A cohabitation property dispute may give rise to a constructive trust.

GUERIN V. THE QUEEN [1984] 2 S.C.R. 335:  Musqueam band was not allowed to lease its reserve land, because it didn’t have outright title.  So, it asked the federal government to lease on its behalf in a way “most conductive to our Welfare and that of our people”.  The Indian Act also states that reserve lands shall be held by the Crown “for the use and benefit of the respective bands”.  The Crown gave a terrific deal to a golf club, far below fair market value.
· An otherwise unenforceable trust (in that it is a trust in the higher rather than legal sense of the word) can be made enforceable by reference to statute and constitutional law.
· When an Indian band surrenders its interest to the Crown, a fiduciary obligation takes hold to regulate the manner in which the Crown exercises its discretion in dealing with the land.
Comparison between trusts and other relationships

See pages 16 -19 of CB for a full discussion.

6.  Trust and the Fiduciary Relationship:

HODGKINSON V. SIMMS [1994] 3 S.C.R. 366:  Financial advisor recommends and investment in multi-unit residential buildings, for which the advisor gets a kickback.  Client loses money and sues.  La Forest J finds a fiduciary relationship.  He cites Wilson J’s three-step guide (from Frame v. Smith) to defining essentials of a fiduciary relationship cited as a useful guide:  1) scope for the exercise of some discretion or power, 2) which can be exercised unilaterally to affect the beneficiary’s interests, and 3) a peculiar vulnerability to the exercise of that power.   La Forest downplays but does not eliminate vulnerability, and says: there must be a mutual understanding that one party has relinquished its own self-interest and agreed to act solely on behalf of the other party.  Also says the existence of a fiduciary duty depends on the reasonable expectations of the parties (consider trust, confidence, complexity of subject matter, and community or industry standards).  Also, in relationships that have an inherently fiduciary quality the presumption that one person has a duty to act in the best interests of the other is rebuttable.  In this case, failure to disclose a personal interest (fee for referrals) constituted a breach of the fiduciary relationship.
Dissent:  vulnerability an essential feature of the fiduciary relationship, as is total and absolute reliance.  If one party had a chance to protect himself from the alleged harm, reliance was not total and a fiduciary relationship will not be found.
In A.(C.) v. Critchley, the BCCA expressed the view that only the existence of abuse of power for the gain of the fiduciary ought to constitute a breach of a fiduciary duty – a standard for fiduciary duty that pre-dates the more onerous standard articulated by the SCC in nearly a dozen decisions since the early 1980’s.  This stands as a possible basis of an alternative view, but has been criticized by academics such as C. Parfitt and M. Munro in a 1999 article in the UBC Law Review (“Whose Interests are we Talking About?).
7.  Trusts and Powers

Definition of a power: authority (not obligation) vested in a person (the donee of the power) to deal with property she doesn’t own.

Source of power:  express grant (e.g. via a will), or legislation. 

Power of appointment:  authority conferred on a person (the donee of the power) to appoint (select) the person(s) who are to receive property.   The donee is also known as the appointor.  The person who receives the property is known as the appointee.
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General power of appointment:  Appointer, or donee, can bestow the benefit of the property on anyone of her choosing.

Special power of appointment:  Appointer is restricted to benefit those in a particular class, or list of individuals, although within the class the appointer has discretion re: who, how and when.

Hybrid (or intermediate) power of appointment: Appointer can appoint benefits to anyone except certain designated individuals, or class of individuals.
The difference between powers and trusts: Trusts are different from powers in that a trust is mandatory, a power optional.

Trustee/donee obligations

TURNER v. TURNER [1984] 1 Ch. 100 (Ch.D.):  Settlor created an inter vivos trust for the benefit of his wife, any children and any spouses of children.  Appointed 3 people as trustees.  They were given powers of appointment but they did not understand their discretionary powers. They did not exercise their discretion (did not understand they had a discretion) and just did what the settler told them to do. Did the failure of the trustees to exercise their discretionary powers render the disposition of the estate void?  Held: All appointments set aside.

· Trustees with discretionary powers are under a fiduciary duty to exercise the power of appointment in a responsible manner according to the purpose of the trust.

· Courts can set aside the purported exercise of a fiduciary power if the trustee failed to apply his mind to the exercise of the discretion entrusted to him.

· Three steps to exercising power of appointment:  1) consider whether he should exercise the power, 2) consider the range of objects of the power, and 3) consider the appropriateness of individual appointments. (Re Hay’s Settlement Trusts)

Note:  In a trust, the beneficiaries are the equitable owners of the property, even if the trust is a discretionary one (as long as all are sui juris and join together to terminate the trust) (S.59 of the Mb Trustee Act).  However, the objects of a power own nothing unless and until the power is exercised in their favour.

Beneficiary/appointee rights

RE WEEKES' SETTLEMENT [1987] 1 CH. 289 (Ch.D.):  (Demonstrates the difference between a power of appointment, and a discretionary trust .) Wife left husband life interest in real property and power "to dispose of all such property by will amongst our children" - husband died w/o will. Issue: who gets real property – children? or does it revert back to estate of wife?

Court: Nothing in wife's will to justify that the wife intended that the children should take the property if the husband did not execute the power. Wife’s words show intent to give husband life interest, with a mere power of appointment, and nothing more.  Court reasoned that if that’s what she wanted, why should she have to say any more?  There is no gift by implication.  To impute a gift by speculating that the testator wanted to make a gift would possibly deny testator his/her expressed intention to leave less than a gift.

· Objects of a power of appointment may not take as of right in default of appointment, unlike the beneficiaries of a discretionary trust.
· If a testator wants the objects of a power to take as of right, the testator must clearly indicate that is her intention, thereby creating a trust which the trustee/donee is bound to exercise.

Express Trusts

The four requirements of an express trust:  
1) Legal capacity of the parties

2) Certainty (three certainties) 
3) Fully constituted

4) Formal requirements satisfied.
                          Spectrum of  discretion regarding powers and trusts
 
             ___Powers______


______Trusts________  

          /


     /


/


 /
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In Re Hay’s Settlement Trusts:  It is the duty of a fiduciary who is the donee of the power of appointment to consider:   1) the exercise of the power, 2) the range of objects of the power, and 3) the appropriateness of individual appointments. (Power of appointment becomes almost indistinguishable from a discretionary trust, as addressed in Turner v. Turner)
The Three Certainties

For a valid trust there must be certainty of intention, certainty of subject matter and certainty of objects (those who benefit). (Knight v. Knight)
1.  Certainty of Intention

RE LLOYD [1938] 1 D.L.R. 450 (O.H.C.):  testatrix left life interest in property to her husband, with the power to appoint among a certain number of relatives as he saw fit.  However, all died except one of the listed persons, a niece.  Other nieces and nephews would have inherited if deceased died intestate. Issue: did the terms of the power of appointment imply that there was a gift to the named person?  Held:  in selecting and naming only certain people she clearly signified her intention to create a trust for them.  The niece got the property.  

· The court may imply a trust or a gift-over to the objects of a power, in the event that the power is not exercised, but only in the event that there is clear intention to create that trust or gift.
RE ADAMS:  Testator left all to wife “in full confidence” she would give the remaining assets to the kids.  This is not enough to create a trust.

· Precatory language (e.g. it is my wish that…) is insufficient to create a trust.
2.  Certainty of objects
RE GULBENKIAN'S SETTLEMENT TRUSTS  [1968] 3 All E.R. 785 (H.L.) Trustee was directed to pay all or any part of the income to support all or any one of Nubar Gulbenkian, his wife, children and any person in whose place Gulbenkian may be employed or residing.
Issue:
was the settlement void for uncertainty. Held:  trust is valid.
· A mere or bare power of appointment among a class is valid if you can say with certainty whether any given individual is or is not a member of the class; you do not have to be able to ascertain every member of the class.
· The test for certainty of objects for a fiduciary power is that there may be no conceptual uncertainty “whether any given individual is or is not a member of the class; you do not have to be able to ascertain every member of the class”.

· The difficulty of the task is irrelevant.
McPHAIL V. DOULTON [1971] 2 All E.R. 228 (H.L.):  Settlor’s (Mr. Baden) attempt to set up a trust for employees and their family challenged by heirs.  Said “trustees shall apply the net income…in the making of their absolute discretion grants…”.  (Discretionary trust – language mandatory, unlike fiduciary power “may apply”.)
· The test for certainty of objects is the same for fiduciary powers as it is for discretionary trusts – it is the “individual ascertainability” test. (see re: Gulbenkian)
· Mandatory language, combined with discretion, creates a discretionary trust, not a fiduciary power.
RE BADEN’S DEED TRUSTS (NO 2)  (Is “relative” or “dependent” sufficiently clear to establish a class?)  The test for certainty of objects in a discretionary trust further refined from Re Gulbenkian.  
· To determine certainty of objects, refer to the “individual ascertainability” test described in re: Gulkbenkian.  

· Re Baden’s deed says the test is applied in two steps:  1) Conceptual.  Is the concept of the object, or class of object, clear, and does it have precise meaning?  If yes, then, 2) Evidential. Is the person in question a member of the class? 
· The onus is on the person claiming membership in the class to prove his qualifications.

· It is necessary that a “substantial” number of objects be identified in a discretionary trust, although substantial is not defined. (The implication, although not explicitly stated, is that if there is not a substantial number than probably what you have is a fiduciary power, not a trust.)
· The term “relative” is sufficiently clear to establish a class. Such terms  are sufficiently clear if people can prove they fall within the class.  The fact that some people cannot prove whether they are in or out will not defeat the trust.
(Re Hays Settlement Trusts pointed up the distinction between powers and discretionary trusts.  In that case a hybrid power of the fiduciary to distribute to anyone except the settler and his spouse was followed by a discretionary trust on the same terms.  The court upheld the power.  … But the discretionary trust for the same class failed, partly on the ground of administrative unworkability, following Lord Wilberforce’s view that the duty to survey is stricter here than for powers. (– From Trusts and Equity by Edwards and Stockwell)

3.  Certainty of subject matter

PALMER V. SIMMONDS: testator left instructions for “the bulk of my residuary estate”.  Insufficient to create a trust.
· Quantum of benefit, and subject matter of benefit, must be made explicit by settler/testator.
RE: GOLAY: Issue:  What’s a reasonable income?  Court said “reasonable” could be determined objectively, therefore term not void for uncertainty.  

· Equity does not seek to be “a destroyer of bargains”, and where possible courts will make the effort to give effect to intention.
· Objectively measurable terms describing the subject matter (e.g. “reasonable”) will not render a trust void, or
Constitution of Trusts

PAUL v. PAUL (1882), 20 Ch 742:  A trust under a marriage settlement was created by the wife, with next of kin to be beneficiaries after their deaths.  Both parties, after they separated, later agreed that she could encroach on the property.  However, the court refused permission, even though the beneficiaries were volunteers, since the trust was fully constituted.
· Once a trust is constituted, the settlor cannot revoke it, unless he has given himself the power of revocation.

CARSON V. WILSON [1961] Ont C.A.: A settler, Wilson, executed deeds and handed them over to his lawyer, who was to deliver the deeds to various grantees upon Wilson’s death.  However, in the meantime, Wilson continued to manage the properties himself.  It was argued the deeds were an implicit declaration of trust.  The argument failed because the court found no intention to create a trust.
· A trust will not be considered to have been constituted if there was no intention to create a trust
· The courts will not complete an imperfect gift, nor re-characterize the method of transfer in order to see that the intention of the giver be carried out.

Constitution of trusts occurs in one of three ways: 

1) Donor/settler transfers the assets to a trustee.
2) A third party transfer the assets

3) Settlor declares self trustee
*1 Donor/settler transfers the assets to a trustee.

MILROY V. LORD, (1862) 45 E.R.:  Medley transferred shares to Lord for the benefit of his niece Milroy.  For the transfer to be complete, certain formalities had to be taken care of.  Milroy gave Lord the power to complete the transfers, but Lord failed to complete his duties, including ensuring the endorsement of the share certificates.  The court said the shares belonged with the estate, as Medley had not done all that lay in his power to do to make the gift effect, and to divest himself of his beneficial and other interests in the shares.
· To render a trust valid, the settler must do everything in his power to transfer the property and divest himself of any beneficial interest in the property. It is possible to do this by transferring the property to a trustee, or by the settler declaring himself the trustee.
RE ROSE [1952] 1 All E.R. 1217 (C.A.): (Shows a way to sidestep Milroy.) Rose transferred shares to a trust for the benefit of his wife and son.  However, the directors of the company, who were required to finalize the transfer, failed to do so, and the transfer was incomplete.  The court found the transfer effective anyway, as Rose had done everything within his power to transfer.
· If  the settler does all in his power to transfer assets, the trust will be considered constituted, even if the completion of the transfer was defeated by other parties.
· Once the settler has done all in his power to effect a transfer, until the transfer is completed, he/she may be considered a trustee of the legal interest for the transferee.
(See article in notes:  Re Rose Revisited.  Problem: there’s no indication Rose intended to become a trustee, with the attendant fiduciary responsibilities, especially if the directors postponed their obligations indefinitely.  Authors argue for a separation of legal and equitable title, without creating a full trust, a mechanism used in the earlier case of Westdeutsche.)
#2  A third party transfer the assets

RE RALLI [1964] 3 All E.R. 940:  (Edwards says this case will be on the exam.)A father and daughter, Helen, both appointed the same trustee.  Helen created a trust as part of her marriage settlement, designating her sister’s family as beneficiaries.  She covenanted that a future inheritance from her father would go into the trust.  However, she could not take possession of her inheritance, as it was subject to a life interest of her mother, and Helen predeceased her mother, making possession and transfer of the property impossible.  When the mother later died, the property came back to the trustee for the father’s estate.  That meant the property was held by the same trustee for Helen’s estate.  The court held that the property must be transferred to the daughter’s trust, since the daughter’s trustee already had possession of it.
· If a settlor fails to transfer property to a trust in compliance with a covenant, but later the appointed trustee comes into possession of the same property by other means, the trust and the transfer will be considered valid and complete, and the beneficiaries will be able to lay claim to their interests.           
· This case is an exception to the rule that Equity will not perfect an imperfect gift. 
· This case expresses basically the same principle as that in Strong v. Bird.

STRONG V. BIRD (1874) LR 18 Eq 315:  Bird borrowed money from his stepmother, who was also a tenant of his.  It was agreed that repayment to the stepmother would be made by reducing by L100 per month the amount that she had previously paid Bird in rent.  For six months, this arrangement was in effect, and then she reverted to paying full rent for the next three-and-a-half years.  The court took this to mean that she had forgiven the debt.  She had given him a gift.  However, she had not relinquished her power to sue, which meant she had not perfected the gift.  Ordinarily, this would mean that Bird would owe the estate the remaining debt.  However, she appointed Bird as the executor of her estate, which meant that he had possession of its assets.  The court held that this, in effect, meant that he possessed the debt against himself.  As he was now in possession of the credit owing the estate, the court considered the gift to have been perfected.
· The vesting of property in the executor of an estate perfects an imperfect gift made by the testator to the executor prior to the testator’s death.

#3  Settlor declares self trustee

(The difficulty in the area of declaration of self as trustee lies in proving that the creator of the trust actually intended to become trustee of the property.)
PAUL v. CONSTANCE [1977] 1 All E.R. 195 C.A.:  Unmarried couple opened a bank account in the man’s name alone.  They both deposited and withdrew money from it, although the bank required her to use a note with his signature.  Many times, the man said it was “their” money.  
· Conduct of the settler/trustee can be interpreted to determine intention to declare self a trustee on behalf of another
· “A trust may be created without using the word trust, for what the court regards is the substance and effect of the words used.” (quotes Snell’s Principles of Equity) 
(The case refers to a legitimate requirement of a trust held by the settlor himself:  the settlor must indicate that s/he intends to hold the property for the beneficiary, to the exclusion of the settlor’s self-interest. The court says, however, that this is a borderline case, and in keeping with the principle that Equity looks at intent, not form, it decides to find a trust.)
JONES v. LOCK [1865] L.R. 1 Ch. App. 25:  Jones, having returned home from a business trip without a gift for his son, made out a cheque to him for  L900 and declared before his wife and a nurse “I give this to baby”.  He then placed the cheque in the baby’s hand.  He did not, however, endorse the cheque over to the infant, although it was clear he intended to make provisions for his child, since on the day of his death he was intending to meet with his lawyer to do so.  Court rejected argument the father had declared himself a trustee.  
· Intention to make a future gift to another is not sufficient to create a trust held by the settler.
Circumventing the constitution requirement:

a) re-characterize the subject matter of the trust (applies to voluntary trusts)
FLETCHER v. FLETCHER (1844) 4 Hare 67:  Testator wrote up a deed (covenant under seal) several years before his death.  It stated that if his sons should survive him, when they turned 21 his executors should give to his son’s trustees $60,000 to be held in trust for the boys. He did not communicate the contents of this covenant to the trustees or his sons. However, when one son reached the age of 21, he found it and brought an action claiming the money, with interest.  Normally, a promise to create a trust would not be sufficient, if the settler did not perfect the gift.  In this case, the court found that the deed itself was a property right.  It was a chose in action, and therefore the son could use it to enforce the creation of the promised trust.  The covenant was viewed as having been held in trust by the settlor for the boys.
· A promise to create a trust would normally not be sufficient to enforce the establishment of the trust if the gift is not perfected (i.e. title is not transferred).  But, if the promise to create a trust is set down in writing in the form of a covenant under seal, it may become a chose in action (a piece of property, or a property right), with the accompanying convenience that it can be held in a trust itself, and then used to compel the settlor (or his estate) to pay up and create the promised trust
· It is possible to have a fully constituted trust involving an enforceable promise which is not supported by consideration. David Wright says this is what the case stands for in his article “Trusts involving enforceable promises”.
· One can re-characterize the subject-matter of the trust, e.g. designate the covenant as a chose in action held in the trust, thereby creating grounds to enforce the covenant.  (However, note that Edwards says the above covenant would likely not be considered a chose-in-action today, since in the meantime the C/L has adopted the doctrine of privity.)  
(One of the bothersome aspects of the case is that normally a beneficiary of a trust could not sue personally for enforcement of the terms of the trust.  That would be up to the trustee alone.  Also the facts of the case reveal no intention on the part of the settler to create a trust of the right to sue.  The case is not popular (although Edwards likes it, because it satisfies the intentions of the testator).  It was rejected in Re Cook’s Settlement: )
RE COOK'S SETTLEMENT TRUST [1964] 3 All E.R. 898 (Ch. D.): Sir Cook had an agreement with his son Sir Francis (an exchange of property), which also involved Cook transferring property into a trust for the Francis’s children.  Francis would also be able to have possession of a number of works of art.  However, if Francis sold the art, the proceeds were to be paid to the trustees for the granchildren’s trust fund.  Francis gave one of the paintings to his third wife, who sold it.  Should the proceeds go to the trustee? Court says no.  The covenant in this case was a contract to settle money which at the date of the covenant did not exist and which might never come into existence.  It was therefore not a chose in action.  It was an executory contract.  Contract law should thus apply, not Equity.
· An intention to settle a covenant as the subject matter of a trust must be explicit and manifest (rejecting Fletcher v. Fletcher, in which the intention was found to be apparent, if not explicit, but sufficient to create a trust.)
· Courts will generally not allow trust beneficiaries to sue for benefits from a covenant, or compel a trustee to enforce the covenant (unlike Fletcher v. Fletcher).  (This is because the beneficiaries are not party to the contract of the covenant.)
· A contract to create a trust is a contract, not a chose in action held in trust, and only the parties to the contract may sue on it.

· Even if you have a promise under seal to create a trust, until the trust is properly constituted, it will be very difficult to enforce the trust and apply Fletcher.
Beswick v. Beswick:  A third party may not sue for specific performance of a promise.  Where the promise is supported by consideration, i.e. it is a contract, the party may sue, and where common law damages would be inadequate, the equitable remedy of specific performance may be invoked.
RE ELLENBOROUGH [1903] 1 Ch. 697 (Ch. D.):  In a fit of generosity, Miss E.J. Towry Law covenanted with trustees to hand over certain properties which she might inherit from two siblings.  When first sibling goes, Ms. T.L. transfers the property to the trust.  When the second one goes, she regrets her earlier impulse.  The court says since the original deed (or covenant) was voluntary, she cannot be compelled to put the property in trust.

· Equity will not perfect an imperfect, incomplete or voluntary trust.

· A bare promise to transfer future property to a trust is not enforceable.


b) The beneficiary is Party to the Covenant

CANNON v. HARTLEY  [1949] 1 All E.R. 50 (Ch. D.): As part of a separation agreement a covenant under seal was made by a husband and wife and daughter. H covenanted that if he became entitled to money from his parents he would settle that in trust for him and his wife for life and remainder to daughter.  The daughter gave no consideration but was part of the covenant under seal.  The husband refused to honour the covenant.  The daughter sued, but was successful under C/L not Equity.
· If a beneficiary is a party to a covenant under seal to create a trust she need not rely on equity to assist her.  An action is available at C/L.
· A beneficiary who is party to a covenant under seal may sue under contract (C/L), and receive damages at C/L for breach of covenant.
· Equity will not assist a beneficiary who is party to a covenant to create a trust, because it does not regard the seal as having legal effect.


c) The trustee is party to the covenant
IN RE KAY’S SETTLEMENT [1939] All E.R. 245 Chancery Division:  The settlor made a covenant with certain trustees to settle future property.  She later came into property which fell within the covenant.  She was asked by the trustees to settle the property, but refused.  The trustees asked whether they could sue for damages or specific performance.  
· Trustees who are party to a covenant may not sue on behalf of the trust to enforce a voluntary settlement, as that would allow the beneficiaries to do indirectly what they cannot do directly.
See included case of Re Pryce on p. 83.  

See Strong v. Bird on p. 85, and compare with account of the case above.

Secret Trusts

1.  Fully Secret Trusts

Gift in fee simple to donee in will, with a secret arrangement to be handled as a trust.
3 conditions:  1) clear intention, 2) communicated before death, 3) accepted by trustee.

In RE BOYES (1884) 26 ChD 531: B left all of his property to his friend and solicitor, Carritt, on the understanding that Carritt would dispose of it according to directions which would be detailed in a letter. However, while B wrote the letters, he never mailed them.  Therefore, the terms having never been communicated to the trustee, the trust could not be created.  The letters were not considered a testamentary instrument.  
· Communication of terms to trustee before death required for a fully secret trust.

· Letters found after death do not constitute communication.
· A sealed letter delivered but not opened until after death could be considered communication and acceptance.
OTTAWAY  v. NORMAN [1972] (Ch.D.):  O by his will left his house, contents and money to his housekeeper Mrs. H, who agreed verbally to pass the property on to O’s son and daughter-in-law.  Mrs. H decided to leave the property to her friends the N’s.  The court found a constructive trust, but left out the money for lack of certainty.
· A verbal agreement to administer a secret trust is binding.

2.  Half-Secret Trusts
Trust appears on face of will, but objects not named.

3 requirements: 1)  intention, 2) communicated before or during making of will, 3) accepted before or during making of will. (Re: Keen)
Re KEEN [1937] Ch 236 (cited with approval in Blackwell, below): Testator left to his trustees the sum of L10,000 “to be held upon trust and disposed by them among such person, persons or charities as may be notified by me to them or either of them during my lifetime”.  In the creation of an earlier will, he had included a similar clause, and gave the name and address of the proposed beneficiary in a sealed envelope to the trustee, not to be opened until after his death.  No further communication. After his death the paper was found to bear the words “L10,000 to G”.  Court would not uphold.
· The attempt to create a trust that is contrary to the Wills Act, (in this case by reserving to the testator a power to make future dispositions of his property by unattested and unsigned instruments) will not be upheld.

(NB: You could argue that the ratio in this case relies on the consistency between the instruments – he said he would communicate later, but the document was already executed.  You can distinguish this from a further case where the instruments are consistent.)
BLACKWELL v. BLACKWELL [1929] (H.L) Testator left a HST to mistress and son.  He was concerned as to how to provide for this woman without disclosing all the circumstances in his will.  He asked friends to be trustees and they agreed.  In his will he included the clause “for the purposes indicated by me to them”.  He then made a memorandum of the terms of the trust (codicil).  The testator’s widow challenged the trust, on the basis that it contravened the Wills Act, but she was defeated.
· Where it would be a fraud not to enforce a HST, the court will get around the statute.

Re MIHALOPULOS  (1956) (Alb. S.C.): Greek testator dies leaving property in Canada and Greece.  The Cdn executors were directed to convert the Cdn assets into cash and pay it to the Greek executors as trustees.  The Greek trustees were directed to distribute the $ “to such charities as they will find designated by me to share in this bequest among my papers”.  After his death, the document was found, dated the same date as the will, unsigned, in the testators handwriting.  The trust failed, because it was not clear that the document was already in existence at the time the will was made, and it was not clear that it was the very document referred to.
· If a document is to be incorporated into a will, two possibilities exist

· The will must refer to some document then in existence (incorporation by reference), and the document must be certain to be the one referred to; or

· A HST may be found, but only if it is properly communicated (i.e. before or contemporaneous with making of will).
NB: In Mb, the Wills Act will help a court get around this.
3.  The Nature of Secret Trusts – express or constructive?
1) Lack of agreement in the literature over this.  Express trusts must comply with statutes, while constructive trusts do not, although in Mb this rule is more relaxed b/c we have no Statute of Frauds and we have s. 23 of the Wills Act which helps to validate purported testamentary documents which substantially comply with the required formalities.  
2) s.23 of the Wills Act may save a HST that would be rendered invalid elsewhere, as it permits subsequent communication of the objects.  Thus Re Keen can be circumvented.  In Mb it may be that there is little difference between a FST and a HST, if subsequent communication is possible for both.  NOTE: s. 23 only applies to written documents.
3) However, if the will and document are inconsistent, e.g. will says I will give instructions, but document is dated before the will, then re: Keen prevails.
4) Parol (verbal) evidence is inadmissible if inconsistent with the express provisions of the will. 
When does the interest of the beneficiary vest?

Re GARDNER [1923] (Ch.D.):  The beneficiary under a ST died before the testatrix.  But court found that the ST was created, and therefore vested, at the time of the undertaking.   Therefore, the beneficiary died possessed of an interest, which now vested in her personal representative.  This is a remarkable result because the beneficiary’s interest vests before the trust is constituted.  The express trust operates by the acts of the parties.

· A beneficiary’s interest in a ST vests at the time of the undertaking of the ST, rather than when it is constituted.  Wrongly decided, because you can change your will at any point.
Part II – TRUSTS ARISING BY OPERATION OF LAW
Resulting Trusts

A resulting trust is presumed to arise, regardless of settlor’s intention, by operation of law, in two situations:

1. an express trust fails in whole or in part (e.g. settler forgot to say who gets the residuary after the LT dies) ( automatic resulting trust
2. property voluntarily placed in the name of another.  ( presumed resulting trust
But, the presumption is rebuttable.  Donee can try to prove intent to give in fee simple.  However, there is an exception to this rule.  The “presumption of advancement” reverses the onus, in cases where a man gives to a wife and/or children, or when woman standing in loco parentis gives to her children. (Note: the presumption of advancement has been abolished with regards to spouses in most provinces, although not in Mb, but it still applies in all provinces to children) Then the presumption is of a fee simple transfer, and he must rebut the presumption to establish a resulting trust. (Note: The presumption of advancement only applies to inter vivos transfers, not to wills.) (Constructive Trusts and Resulting Trusts are still important in cohabitation disputes as the modern statutes apply only to married couples.)
Both an automatic resulting trust and a constructive trust can arise on the same facts:
Re: DENSHAM [1975] 3 All E.R. 726:  In some instances, it will be beneficial to find a resulting trust.  Here, wife provided 1/9th of purchase price of home in husband’s name, with agreement that home to be owned equally (he would hold her half in what normally would be a constructive trust).  But, less than two years later he went bankrupt, and under the Bankruptcy Act, an agreement to alienate assets within two years of bankruptcy was unenforceable.  The resulting trust allowed her to retain 1/9th ownership, because it was automatic.

· An automatic resulting trust arising by operation of law cannot be defeated by legislation. 

1.  Automatic Resulting Trusts
Automatic resulting trust vs. Constructive trusts:  Both can arise on the same facts, but a resulting trust adheres to a formula.  Whatever $$ you transferred determines the percentage of your interest held in trust by the legal owner in fee simple.  If you put in 10% of the purchase price, the legal owner holds 10% of the property in trust for you.  However, a constructive trust will take into account additional agreements, e.g., you put in 10% of purchase price, but if you had an agreement to share equally, the legal owner holds 50% in trust for you.

Re: AMES SETTLEMENTS, DINWIDDY V. AMES [1946] 1 All E.R. 689 (Ch.D):

Settlor wanted to create a trust of L10,000 for his son upon his marriage, with remainder to go to kids or next of kin.  But, marriage was annulled by wife.  Express trust failed.  Assets reverted back to dad in a resulting trust.
· If the conditions to create a trust fail (e.g. consideration fails), the trust fails ab initio, and a resulting trust is created for the settlor or his estate.

Note: An ART which could arise because of failure to create an express trust can be defeated by a residuary clause in the will.  In that case, instead of reverting back to the estate in an ART, the assets will be dealt with according to the residuary clause.

Re: BARRETT (1914) 6 O.W.N. 257 (C.A.):   B left to one of his daughters all of the money in his bank account, on his person, and in the house “to meet the immediate current expenses in connection with housekeeping”.  Siblings challenged gift, and said anything more than was required for housekeeping should be considered a resulting trust for the estate.  Court found the gift complete.  No trust.

· A resulting trust will only be found in relation to a gift if the choice of words showed this to be the clear intention of the testator. (In effect, if you make a gift, the only thing that will defeat it is an express trust created by clear conditions on the gift.)
· A statement of purpose for the use of a gift will not operate to cut down the gift, and create a RT.
Re: ANDREWS TRUST [1905] 2 Ch. 48.: Friend of a clergyman left a fund for the education of the clergyman’s children, and “for their exclusive use” (key phrase).  When their education was over, and assets remained in the fund, the court found no resulting trust for the estate.  The kids divided the money.  
· If a gift has been created with clear words (e.g. “for their exclusive use”), the gift is absolute and any purpose described for it is interpreted as mere motive.
Re: THE TRUSTS OF THE ABBOT FUND [1900] 2 Ch. 326: Fund created by family friends to support two deaf-mute sisters.  The fund was administered by a trustee.  The sisters never had full control of the fund.  After their deaths, a portion of the fund remained.  Court found a resulting trust for the donor friends.
· A gift with a purpose, if it is interpreted to be a trust ab initio, will become a resulting trust once the purpose is over.
(Note: to reconcile the above two cases, note that clear words creating a gift will defeat a resulting trust, while words creating a trust from the outset will allow a resulting trust to be found later.)
Re: GILLINGHAM BUS DISASTER FUND [1958] Ch.300:  Bus accident killed and injured a number of cadets.  The mayors of the area towns created a memorial fund for funeral expenses and caring for the injured, and then “to such worthy causes and the mayors may determine”.  The bus co. admitted liability, and most of the expenses were recovered in damages.  Only L2000 of the L9000 was used.  The court followed the ordinary rule (and the money is still held by the court).
· The residue of a trust becomes a resulting trust for the donors (even if they cannot be identified). (the rule is  theoretical and out of touch)
Re: GOODHUE TRUSTS (1920), 47 O.L.R. 178 (S.C.):  (This nasty case is bound to be on exam.) Dad leaves daughter life interest in his estate, and gives her the power to appoint the residue absolutely among her children.  She leaves everything to her children, but devises a conditions on the trust that go beyond the scope of the trust, by placing further restrictions on the money that goes to her children (violating the trust, and the law of perpetuities).  Her children took absolutely, as she had originally indicated.  
· Canada adopts The Rule in Lassence v. Tierney:  If you make an absolute gift, and trusts (or conditions) imposed on that absolute gift fail, then the absolute gift takes effect, and the other beneficiaries of the will have no interest.

2.  Resulting trust from purchase in the Name of Another, or in the Names of the Purchaser and Another

DYER v. DYER (1788), 2Cox 92: A claimant of a resulting trust must prove she gave the money as a purchaser.  (Loans, gifts, and agency do not create a resulting trust.)   
DEWAR v. DEWAR [1975] 1 W.L.R. 1532:  Mom and brother both give other brother L500 to by a L42,000 house.  Mom dies and leaves all to both brothers equally.  Donor brother argues his L500 interest in the house, and half of mom’s L500 interest, are held for him in trust by the donee brother.  Court finds mom made a gift, and a gift cannot be construed as resulting in a trust.  Donee brother tried to argue donor brother’s L500 was a loan, but on the facts he could not meet this burden (onus on him) and the court found it was a presumed trust.

· A gift for the purchase of property does not create a resulting trust.
· A payment for a share of property, held in the name of another, creates a resulting trust on behalf of the payor, in the proportion of the payor’s contribution.


3.  Resulting Trusts Arising from Voluntary Transfer of Land

It has never been firmly established in Canada that the rule governing voluntary transfer of personalty can also be applied to realty. If A buys personal property in B’s name, the presumption is that B holds it in trust (rebuttable). But the presumption may not operate when land is in question, and purchaser does not benefit from the burden of proof being on the person who holds legal title. The matter will be determined solely by the preponderance of evidence.
STANDING v. BOWRING (1885), 31 Ch.D. (C.A.): (case involving personalty)  Mrs. Standing, aged 86, buys shares in her nephews name, but she doesn’t tell him and she continues to receive the dividends.  Two years later she marries, and decides to take back the gift.  Nephew refuses to transfer title.  She argues he was holding the shares in trust for her (regardless of the fact he knew nothing of them).  She had the benefit of the presumption that a trust is created when one person buys property in the name of another, but the nephew successfully rebutted the presumption. The court found she had made a gift, and since the gift was not repudiated, it defeated the trust.  
· There is a presumption of a resulting trust where personal property is gratuitously transferred to a volunteer.  But, this presumption can be rebutted by establishing the transfer was a gift (or a loan).
CLEMENS v. CLEMENS ESTATE, [1956] S.C.R. 286: (rebutting a presumption, in this case the presumption of advancement)  Father bought shares for his three kids, including one who had the same name as he.  When the father died, the estate assumed the shares belonged to the father.  The son had to sue the estate to get control of the shares.
· The following evidence is relevant to the presumption of advancement(and by analogy to the presumption of a resulting trust by reason of purchase in another’s name):

1. Acts or declarations by the father after the purchase to support the presumption.

2. Acts or declarations by the father before or at the time of purchase to rebut the presumption.

3. Acts or declarations by the child after the purchase to rebut the presumption.

4. Illegal Purposes

Transfer of property to another to avoid paying creditors is a fraudulent, and will not prevent creditors from getting at the property.
TRIBE v. TRIBE [1996] Ch. 107:  If a Pl transfers property to evade creditors, but then later repents and tries to establish a resulting trust, the Pl will be able to benefit from the presumption of a resulting trust.
SCHEUERMAN v. SCHEUERMAN (1916), 52 S.C.R. 625:  SCC refused relief to a husband who tried to evade creditors by transferring property to wife’s name.  His land was exempt from seizure and the transfer was unnecessary, but the court found his illegal intent was sufficient to defeat a resulting trust.
MAYSELS v. MAYSELS, (1974) 3 O.R. (2d) 321: Wife doesn’t want to give property back.  Argues advancement.  He argued he put property in her name solely to keep creditors away from it.  
· A person cannot rely on his own illegal act to rebut a presumption of advancement.
GOODFRIEND v. GOODFRIEND (cited in Maysels): A wife who is the instigator of the transfer of property to her does not deserve the presumption of advancement.
TINSLEY v. MILLIGAN (1993) 3 W.L.R. (H.L.):  Same sex couple bought a house, with both contributing to purchase.  But one qualified for housing benefits, the other did not, so they put their house in the name of the person who did not so the other could receive the benefits.  If this were a case of presumption of advancement, the fraudulent purpose could not be used to rebut the presumption.  However, as a same-sex couple, the woman who claimed the housing benefits was able to establish a resulting trust simply on the basis that she had contributed to the purchase.  
· you can be as wicked and unethical as you want, as long as you’re not related and there’s no presumption of advancement.
LOWSON v. COOMBS [1999] 2 W.L.R. 720:  C/L couple purchased a flat in the woman’s name to avoid any claim on the property by the guy’s wife.  No presumption of advancement (C/L relationship ).  Therefore, the fact of his contribution to the purchase was enough to establish a resulting trust.
NELSON v. NELSON (1995) 184 C.L.R. 538 (HC of Australia):  (doctrine of advancement applies to mothers in Australia)  (Edwards likes this case.) Mom bought property in the names of her children, to be able to qualify for a state mortgage program on another property.  The daughter, who later becomes estranged, argues it is half hers.   Court rejects Tinsley as reflecting a ridiculous distinction (only those without marital or blood ties can defraud, and still get a resulting trust).  But it doesn’t want to reward daughter with unjust enrichment.  Nor does it want to favour the illegal actions of the mothers.  It invokes an old maxim: He who seeks Equity must do Equity.  It decided that if the mom paid the penalties associated with the use of fraud to get the mortgage, then she could use her motive to establish a resulting trust.
· If an illegal act was motivation to vest property in another person, then the non-titled purchaser can obtain the equitable remedy of a resulting trust, but only if she pays the penalties associated with the illegal act.

5.  Joint Accounts

EDWARDS v. BRADLEY [1956] 2 D.L.R. (2d) 382 (C.A.):  (similar scenario likely to be on exam – see p. 143)  Deceased mom had a joint bank account with daughter.  Only the mom deposited and withdrew money.  The evidence showed she intended daughter to have the money in the account when she died.  A sibling challenged, arguing the daughter held the money in trust for the estate.  The court disagreed.
· The intention of the person who deposited the money into a joint account will determine whether the survivor holds title in fee simple, or in trust.
· With no intention to make a gift, there is a resulting trust back.

6.  Cohabiting Parties and Property Disputes

MURDOCH v. MURDOCH, [1975] S.C.R. 423:  (famous case) Ranch wife contributed extensively to the running of the family farm, but the court refused to imply an intention that both spouses were to share beneficially in some proportion in the property.  Laskin in dissent stated that the remedial constructive trust was the proper vehicle to solve these types of disputes.
His reasoning was adopted as part of the ratio in Rathwell.
RATHWELL v. RATHWELL, [1978] 2 S.C.R. 436:  Money from a couple’s joint account, to which they both contributed, was used to buy land.  Title in Mr R’s name.  But, she received a half interest in the property, as the court found both a resulting trust and a remedial constructive trust.
· If a partner without title has contributed, directly or indirectly, to acquisition or improvement, the doctrine of resulting trusts is engaged. Ask what the reasonable person in the shoes of the spouses would have agreed had they directed their minds to the question of how the property should be shared.
· The presumption of a common intention gives rise to a resulting trust. (In the alternative Unjust enrichment of one partner gives rise to a constructive trust.)
(However, in this case there were powerful dissents.  Martland rejected the remedial constructive trust argument, saying it only applied where a trustee breached his fiduciary duty for self-gain. He also rejected an equal sharing, saying she was only entitled to the degree to which she contributed – a basic principle of resulting trusts.  Ritchie agreed with Dickson in the result, but only because the wife contributed equally to the original purchases, thereby setting the stage for a traditional resulting trust.  As a result, one could note that the majority of the SCC endorsed the traditional interpretation of resulting trusts – that they only reflect the proportionate contribution of the non-titled party, and that common intention of sharing equally is irrelevant – and declined or refused to rule that constructive trusts also applied.)
(This latter view is accepted is endorsed by Oosterhoff, who says that resulting trusts do not arise out of common intention, they arose solely out of a situation in which the person who contributed to the purchase did not intend to confer a benefit on the other person.)
Constructive Trusts


1.  Original Institutional Constructive Trust

KEECH v. SANFORD (1726), 2 Eq. Cas. Abr. 741: (the leading English case)  The trustee held a lease of the profits of a market in trust for an infant.  The lessor refused to renew the lease for the infant’s benefit, and the trustee had the lease made on his own behalf.  The infant brought an action to have lease assigned to him, and for the trustee to hand over his profits.  The court said the trustee should have let the lease run out, rather than renew it on his own behalf.  A strict application of this rule ensures that trustees are not tempted to refuse to advocate forcefully for the beneficiary, so that they might take advantage of the resulting opportunity.
· A fiduciary becomes a constructive trustee of any profits made by virtue of the trust relationship.

This application to fiduciaries stood as the sole application of the ICT until Laskin’s dissenting judgment in Murdoch in the 1970’s, when the idea of a remedial constructive trust arose, and was picked up in Rathwell and Pettkus.

2. Modern Remedial Constructive Trust

Oosterhoff says it is a remedy, imposed retroactively, for the sole purpose of ensuring that property is conveyed to its rightful owner, unlike the express trust, which places ongoing duties on the trustee.
The RCT was not been recognized in Anglo-Canadian law until Laskin’s dissenting judgment in Murdoch.  This was then picked up by Dickson in Rathwell, involving a matrimonial property dispute; although that case was ultimately decided on the basis of a “common intention RT”.  Finally, in Pettkus v. Becker, Dickson for the majority applied the remedial constructive trust to a cohabitation property dispute.  The unjust enrichment remedial constructive trust is therefore, now a part of Canadian law, at least as far as cohabiting partners is concerned.  It appears to apply others as well, as in Lac Minerals, and to situations of joint wills.
SOULOS v. KORKONTZILAS, [1997] S.C.J. No. 52: The institutional Constructive trust arises when legal title to property is vested in someone who should not have beneficial ownership, who should not “in good conscience” be permitted to retain the property.  A remedy used to prevent fraud, undue influence, and other reprehensible conduct, such as abuse of fiduciary duty.  

· This case establishes that constructive institutional and remedial constructive institutional are both part of Canadian law.

PETTKUS v. BECKER [1980] 2 S.C.R. 834: the RCT is a remedy to redress injust enrichment.  In this way, it supplements rather than replaces the institutional constructive trust.

3. Nature of the Modern Remedial Constructive Trust

The remedial trust is more than a trust.  It’s a remedy. It attaches to the property, not the person, unlike the requirement for an accounting of the profits.  The trust is not administered by the trustee.  He is required only to transfer the property to the beneficiary.  

The facts must display: 

1) an enrichment of the defendant, 

2) a corresponding deprivation to the plaintiff, and 

3) the absence of any juristic reasons, such as a contract or requirement of law, to justify the enrichment.

4.  Matrimonial and Cohabitation Property Disputes

PETTKUS v. BECKER [1980] 2 S.C.R. 834: Beekeeping couple separates after 19 years of together putting all of their assets and energy into their business, in his name.  She supported him for the first few years, although he contributed more in later years.  He gave her money over the years, which the court accepted as reflecting that she had an interest in the property.  It noted that he never told her that he considered her to be working for free, and noted there was a causal connection between her work and his enrichment.  
· The principle of unjust enrichment lies at the heart of the constructive trust.  
· Three requirements of remedial constructive trust:  enrichment of Def, deprivation of Pl, and no legal justification.

· Where the contributions are unequal, the shares will be unequal.
(Martland dissent warned that adopting unjust enrichment constructive trust without guidelines would give rise to “palm tree justice”.)
SOROCHAN v. SOROCHAN (1986) (SCC) (addresses the causal connection test raised in Pettkus)  Parties lived together for 42 years on a farm, 6 kids, never married.  Pl did all the domestic labour, raised the children and worked the farm.  Def owned the farm prior to Pl’s arrival.  Pl’s health began to fail and their relationship started to crumble.  She moved into a senior citizens’ home and brought an action for an interest in the farm.  SCC found a constructive trust.

· Causal connection between maintenance and improvement of property owned by plaintiff and deprivation of defendant is sufficient to establish a proprietary relationship, if the contribution of the plaintiff is sufficiently substantial and direct.

·  In addition, it must be reasonable for the claimant to expect an interest in the property, and reasonable for the respondent to be aware of that expectation.
RAWLUK v. RAWLUK (1990) (SCC):  (how do constructive trusts relate to new legislation?) Facts similar to Sorochan. The assets had been valued as of separation date, and according to the OFLA they were to be divided equally.  Between separation and trial, the property values skyrocketed.  SCC found a CT after separation and wife entitled to part of the increase in value.

· A constructive trust arises when unjust enrichment arises.
· If a bill is silent on RT’s or CT’s, then they remain in unmodified form.
(Prof prefers the dissent of McLauchlin J.:   Where, as in this case a remedy for unjust enrichment was already provided by the equalization procedures of the statute, the doctrine should not be applied.  Equity doesn’t supplant the law, it supplements the law, and should only be applied after other legislated or C/L measures are considered. And, it is still discretionary. Here, any disproportionate enrichment that occurred after the date of separation was due to market conditions.  That did not constitute unjust enrichment under the principles of Pettkus v. Becker, since the wife made no contribution to the propertied after the date of separation.  The dissenting J’s were of the view that grafting a CT remedy onto the statutory scheme would result in practical problems and uncertainty, promote litigation and potentially affect adversely the rights of third parties.  Warning:  if you push a remedy too far, you will destroy it. A proprietary remedy like a constructive trust can have harsh consequences on third parties – e.g. a creditor seeking to foreclose on the Def. If there is a similar case on the exam, note whether there are third parties who would be affected, and distinguish this case on that basis, since here there was no adverse impact on third parties.)
PETER v. BEBLOW (1993)(SCC):  The parties lived together for 12 years in a common law relationship.  The Peter provided domestic services and raised her own, as well as the respondent B’s children without payment (6 kids).  Beblow owned the house they lived in and other family assets, and during the course of the relationship, was able to pay off the mortgage, as well as acquire a house boat and a van.  Peter was also employed and bought a vacant lot with her earnings.  After the parties separated, Peter claimed an interest in the house.  There was no dispute that Beblow had been enriched as a result of the relationship.  In weighing whether financial damages would suffice, the SCC considered her personal attachment to the house, and the fact that B had limited means and was living on a pension.  It found a constructive trust, and gave her the house, since it found that was a fair approximation of the value of her contribution to the family assets.  (Note, court said a CT may be inappropriate where the rights of bona fide third parties would be affected.)

· First step – is there unjust enrichment?  If yes, are monetary damages sufficient? If no, consider CT.

· provision of domestic services during a common law relationship for as few as 12 years, during which property value increases, is a sufficient causal connection to establish a CT.

· a monetary award may be more appropriate where 1) Pl’s entitlement small relative to value of property, 2) Def has means to satisfy claim without CT, 3) Pl has no particular attachment to the property, 4) undue hardship would be caused to Def.

(Remember McLachlin J’s warning in Rawluk:  if you push a remedy too far, you will destroy it.)

5.  Modern Remedial Constructive Trusts in Commercial Settings

LAC MINERALS LTD. V.  INTERNAT’L CORONA RESOURCES LTD (1989) (SCC):
Corona owned 17 mining claims in northern Ontario, and was interested in bringing in LM as a partner to expand to further claims that it was already negotiating.  Corona disclosed confidential information to Lac in the course of discussions.  L subsequently bought the same property.   Corona claimed breach of confidence and breach of fiduciary duty.  SCC found breach of confidence (not breach of fiduciary duty) and held that a CT was the appropriate remedy.
L’Forest:  3 elements established breach of confidence.  1) C had communicated info that was private and had not been published.  2) There was a mutual understanding between the parties that they were working toward a JV and L had an obligation of confidence; 3) L made use of the info in obtaining the W property and prevented C from purchasing.  The fact that L was precluded from pursuing the W property did not impose and unreasonable restriction on L.  Rather, it did the opposite by encouraging L to negotiate in good faith for the joint development of the property.  

Sopinka J.  re Fiduciary Duty- vulnerability was the essence of the fiduciary relationship.  There was no fid relationship here b/c they were arms length commercial negotiations, and each had the means and opportunity to protect their interests.  Appropriate remedy was based on unjust enrichment.  Considering the uniqueness of the W property, the fact that, but for L’s breached of duty, C would have acquired it and the virtual impossibility of accurately valuing the property, the appropriate award to C was a constructive trust over the land.
· Breach of confidence arises where: confidential information is conveyed, 2) it was communicated in confidence, and 3) it was misused by the receiving party.
· CT involving commercial parties will arise where there is 1) uniqueness to the property, 2) causal connection involving deprivation, 3) no accurate way to value the property or loss of profits.

· Affirmed Pettkus requirements for CT: 1) unjust enrichment, 2) corresponding deprivation 3) absence of juristic reasons.
SOULOS v. KORKONTZILAS, [1997] S.C.J. No. 52:   K, a real estate broker, was negotiating to purchase a commercial building for S.  The vendor rejected S’s officer, and told K his reservation price.  K arranged for his wife to buy the property at that price, and then became a JT owner with his wife.  S. argued breach of fiduciary duty ( constructive trust.  The bldg had declined in value, so damaged wd not apply.  S argued CT because the bldg had a special value to him, because it housed his banker, and being one’s banker’s landlord held special prestige in his community.  SCC used “good conscience” argument of old institutional constructive trust, and gave him his CT.

· A CT may arise, even when there has been no enrichment of Def and corresponding deprivation of the Pl. (institutional constructive trust).
· Four requirements of an ICT:  1) Def. under equitable obligation, 2) acquisition of Def arose directly from agency activities regarding the Pl, 3) Pl must have a legitimate need for the property, or be able to show that propriety relief would serve as a deterrent to others, and 4) third parties would not be unjustly disadvantaged.

6. Joint and Mutual Wills

UNIVERSITY OF MANITOBA v. SANDERSON (1998) BCCA: the Sandersons made joint wills, leaving the residue of their estate after the death of the remaining survivor to the U of M. After making the will, they acquired property, held jointly.  Upon Mrs. S’s death, Mr. S took the property under joint tenancy, not under the will which was never probated.  He argued that meant he could do with it what he wanted to.  The BCCA said no, and created CT.  
· An exchange of promises in a joint will gives rise to trust obligations.
Part III.  PUBLIC TRUSTS, ADMINISTRATION OF TRUSTS, AND REMEDIES

Charitable Trusts


1.  Benefits of Charities
1) Tax Benefits
2) Being subject to a relaxed standard of the rule against perpetuities (life in being plus 21 years) (however, no longer the law in Manitoba, where it has been abolished).
3) The requirement of certainty of objects is less rigid. (the cy-pres doctrine may apply.) 

2. Exclusivity

A charity must be exclusively for charitable purposes.  Benevolent purposes such as acts of kindness, friendship and good will are not necessarily charitable, so a charity established for “charitable or benevolent” purposes would fail, because some of the money might be spent on non-charitable activities.  (However, in Mb. s.91(2) of the Trustee Act says the word “or” is no longer fatal.)  
Exceptions:  1)  if the instrument requires “charitable and benevolent purposes” that will suffice, because both must be operating.  2) If it is possible to sever the non-charitable from the charitable, the trust will succeed for the charitable purposes only.  3) If the trustee is charitable, although the purpose is not prima facie charitable, the trust will succeed.
RE: TOUCHET, [1963] S.C.R. 358:  Trust disposition made to a bishop was deemed charitable.
· If the trustee is charitable, although the purpose is not prima facie charitable, the trust will succeed.
· The charitable trustee is limited to using the funds for works that arise from the charitable office of the trustee.  

3.  Scope of Charity

Statute of Charitable Uses of 1601, (also known as the Statute of Elizabeth 1), is still the law in Mb.  (adopted by SCC in Vancouver Society of Immigrant and Visible Minority Women in 1999).
Income Tax Commisssioners v. Pemsel (1891) the leading case, and brought state of 1601 up to date.  It established the four heads of charity:
i) trusts for the relief of poverty, ii) trusts for the advancement of education, iii) trusts for the advancement of religion, and iv) trusts for other purposes beneficial to the community. 
Williams Trustees v. Inland Revenue Commissioners (1947) A.C. 447 further refined these categories, by stating that A) a trust is not charitable unless it falls within the spirit of the Statute of Elizabeth 1, and B) not every object of public utility will necessarily be deemed charitable.

4.  Requirements of Charitable Trusts – Public Benefit

RE COMPTON ESTATE, [1945] Ch 123: Mrs. C tried to establish a charitable trust for the education of three children, who had a connection to her, so that they would serve god and the nation   Rejected.  This case laid to rest the assumption that any trust with some public benefit to it could be charitable.  
· The mere presence of some public benefit does not automatically render a trust charitable.
· The eligible class of a charitable trust must have an impersonal quality.
OPPENHEIM v. TOBACCO SECURITIES TRUST, [1951] A.C. 297:  Similar case.  In this case, the trust was to benefit the children of 110,000 employees, however, that was not sufficiently of a public benefit.
· A personal nexus between beneficiary and settler will invalidate charitable status.

COX v. NATIONAL TRUST CO, [1953] 1 S.C.R. 94:  SCC accepted re: Compton and Oppenheim, with regard to the employees of an insurance company.

DINGLE v. TURNER [1972] A.C. 601:  In this case, the benefits were to go to “poor employees and ex-employees” only, of a company with 600 employees and many more ex-employees.  That brought it under the first head of charity, and the trust succeeded.
· A private company may establish a charitable trust to benefit employees, but only if those employees can be considered “poor”.  (note: be wary of instances where this is just a ruse to provide an employment benefit without being taxed on it.)

· A trust to help a defined and limited group of people, rather than any members of the public who meet certain criteria, will succeed if the group is large enough.
RE PINION [1964] 1 All E.R. 891 (C.A.):  Pinion left some money and a pile of junk he called an art studio and collection to be administered as an educational charitable trust.   The court ridiculed his effort to create a monument to himself.  
· To qualify as an educational charitable trust, the quality of the assets must be conducive to the education of the public.

5 . Charitable Purposes Abroad

RE LEVY ESTATE (1987), 44 D.L.R.. (4th) 556:  Testator bequeathed estate in trust to the state of Israel for charitable purposes.  There was an agreement made between the Trustees and the state of Israel to the effect that the charities would only be the ones recognized in Canada as well.  Found valid under the fourth head of charity.
· Objects overseas are valid objects for a charitable trust, provided the charity is of a sort recognized in Canada.

BEN GURION UNIVERSITY OF THE NEGEV V. ISENBERG, [1997] M.J. No. 518:
“I am satisfied that the bequests to Ben Gurion and Technion constitute charitable trusts.  In Manitoba, the courts look to the preamble to the Statute of Elizabeth, 1601, 43 Eliz. ch. 4, in considering whether a bequest is charitable.  Picarda, The Law and Practice Relating to Charities (London:  Butterworths, 1977), states at p. 49 that the founding of schools, colleges and universities and the maintenance of existing ones are the two most obvious methods of advancing education and that universities themselves constitute institutions for the advancement of learning within the meaning of the preamble to the Statute of Elizabeth. Although these institutions may have non-charitable business interests, the will is to be interpreted on the basis that the bequest is to establish a trust for proper educational/charitable purposes.”

6.  Political Purposes

“A trust for the attainment of political objects has always be held to be invalid, not because it is illegal...but because the court has no means of judging whether a proposed change in the law will or will not be for the PB.” Bowman v. Secular Ltd. (1917). Therefore , a trust whose main objective is to bring about a change in the law will not be charitable.

NATIONAL ANTI-VIVISECTION SOCIETY v. INLAND REVENUE COMMISSIONERS, [1948] A.C. 31:  Society was established to stop the dissection of animals for research purposes in order to prevent cruelty to animals.  Its object involved calling upon Parliament to stop the practice of dissection.  The society was denied charitable status. (a Simonds decision – arch conservative).
· If main objective is to obtain an alteration of the law, a trust cannot be charitable.
MCGOVERN v. AG, [1982] Ch. 321:  This case dealt with benefiting Amnesty International. Denied charitable status (although in Canada AI is a charity). 
· Trusts will be non-charitable when a direct and principal purpose is either
 i) to further the interest of a political party; 
ii) to procure changes in the law of this country; 
iii) to procure changes in the law of a foreign country; 
iv) to procure a reversal of government policy or particular government authorities in this country; or

 v) to procure a reversal of government policy or of particular decisions of government authorities in a foreign country.

· Mixing a charitable and poltical purpose will defeat charitable status.

Re Public Trustee and Toronto Humane Society (1987), O.R. (2d):  political purposes of the organization will not defeat charitable status, provided the political purposes are subsidiary to the main purpose, and the funds obtained for charitable purposes are not spent on non-charitable uses.

Toronto Valgrad Committee: Object to promote understanding between Canada and Soviet societies.  Court found political aspect, therefore non-charitable.

· If a charitable trust has been mixed with political objects, the entire trust will be declared invalid.  (Possibly not true in Manitoba, where s.91(1) allows a political object to be mixed with a charitable object)
Heads of Charitable Trusts


1.  Relief of Poverty
You don’t have to be destitute to be poor.  However, according to Re: Gwyon [1930] (trousers for local boys) if a trust benefits both rich and poor, or has the potential to do so, it will not be considered charitable.
RE SCARISBRICK, [1951] Ch 623:  “for such relations who shall be needy” was found establish a valid charitable trust.  Such a group was general enough.  “The ‘poor relations’ cases may be justified on the basis that the relief of poverty is of such an altruistic character that the public element may be inferred (either that or it is accepted as a hallowed, if illogical exception).

· There is a “poor relations exception” to the requirement for public benefit: 

JONES V. EXECUTIVE OFFICERS OF THE T. EATON CO. [1973] S.C.R. 635: testator left a sum to the executive officers of the T.Eaton Co to be used as a trust fund for any needy or deserving Toronto members of the Eaton Quarter Century Club. SCC upheld as a valid charitable trust, even though there was a nexus of relations between donor and beneficiaries, (which Oppenheimer and Cox forbid).  
· The “poor relations exception” to the requirement for public benefit accepted in Canada, but only is cases dealing with poverty

2.  Advancement of Education

RE: SHAW, DEC’D; PUBLIC TRUSTEE v. DAY, [1957] 1 W.L.R. 729: GB Shaw wanted to start a CHT to determine the feasibilty of a 40 letter alphabet. No go. 

· an increase in knowledge is not in itself a charitable object unless it is combined with teaching or education.

(Prof says this is view of education is too narrow.)
RE HOPKINS WILL TRUST; NAISH V. FRANCIS BACON SOCIETY [1965] Ch 669:

Part of an estate was left to find certain Shakespeare/Bacon manuscripts.  

· Education may extend beyond teaching, to the acquisition of educational materials.

ROYAL CHORAL SOCIETY v. COMMISSIONER OF INLAND REVENUE [1942] 3 All E.R. (C.A.): The purpose of the trust was to support the society, which had as its object the encouragement and advancement of choral singing.  Court found it a charitable trust under the head of education.  People were benefitting b/c they were enjoying music.  

· Trusts which support cultural activities will be considered in the advancement of education if they play a role in the cultivation of knowledge and good taste.
INCORPORATED COUNCIL OF LAW REPORTS FOR ENGLAND AND WALES v. A.G. [1972] Ch 73 (C.A.):F: The council made reports for barristers that were non-profit.  It was argued that the main purpose of the reports was the advancement of professional interests and that therefore it was non-charitable.  The court found that use of the knowledge to make a living was irrelevant.
· Where the production of a book enables a specified subject to be studied, and is published for the advancement of education, it is charitable.  

(Note: Prof not sure if he agrees or disagrees, possible conflict of interest here.)

RE POSITIVE ACTION AGAINST PORNOGRAPHY v. MNR (1988), 49 D.L.R. (4th) 74 (F.C.A.): Society wanted to educate people about pornography, but they included in their objects recommendations to the government re the criminal code, etc.  

· Education with a political purpose will defeat charitable status.

HUMAN LIFE INTERNATIONAL IN CANADA INC. v. MNR, [1998] F.C.J. 365:  group held conferences and distributed literature to try to educate the public about its pro-life views. Literature was of a “tendentious of polemical character”, not associated with the formal training of the mind.  It did no research, nor demonstration systematic development of a body of human knowledge.

· Activities primarily designed to sway public opinion are not charitable activities.

(SEE: Alliance for Life v. Canada in Trusts file.)

VANCOUVER SOCIETY OF IMMIGRANT AND VISIBLE MINORITY WOMEN v. MNR, [1999] 169 D.L.R. (4th) 34: Soc est’d to assist immigrant and vis.min. women in getting jobs.  Educational forums, classes, workshops and seminars were held – court said these were “immediately utilitiarian”, and not “preparation for ‘life in general’”.  It also didn’t think the publishing of a directory was a charitable activity.

· A defined and limited group can be the legitimate object of a charitable trust. (Dingle and Turner expanded to education)

· If the purpose is charitable, but the activities are not, then the trust is not charitable.

Secondarily:

· Obiter: the educational head of charity should be modified to include informal training initiatives.  But simply providing people with materials to educate themselves not enough.

· Cited Salituro: only allow incremental changes to the law.
· A charitable organization must devote all of its resources to charitable activities.
(Dissent:  the court should not shy away from the recognition of new purposes which respond to pressing social needs.  Majority: charity law in need of change, but it’s up to Parliament.)


3. Advancement of Religion

Statute of Elizabeth I referred only to “repair of churches.”  This has been expanded by the C/L.  
RE: SOUTH PLACE ETHICAL SOCIETY, [1980] 3 All E.R. 918 (Ch.D.): the objects were the study and dissemination of ethical principles and the cultivation of rational religious sentiment. Existence of god neither affirmed nor denied.  Sunday meetings open to the public. Lectures given.  Court found it was not a charity for the purpose of advancement of religion, but it was under the fourth head of public benefit.
· Most activities related to the observance of faith are now accepted as charitable, but for a trust to be accepted for the advancement of religion, God (or gods) must be worshipped.

GILMOUR v. COATS, [1949] 1 All E.R. 848 (H.L.):  Trust set up for a Carmelite covenant – strictly cloistered and purely contemplative nuns.  No charitable trust.
· When the religious ceremony is conducted in private, the public benefit element is lacking and the trust is non-charitable.

(note: prof hates Simonds J,  and his conservative judgments)
RE: HETHERINGTON, [1989] 2 All E.R. 129: a trust set up for the saying of masses (in public) for the dead by priests.  The standard in Gilmour is relaxed, and a charitable trust is found.
· If prayers are said in public, there is a public benefit, sufficient for a charitable trust.
FUNNEL v. STEWART (1996), 1 W.L.R. 288:  small group of faith healers received a trust for their “spiritual work”. Court accepted the more relaxed standard in Hetherington.

· Faith healing can be a charitable purpose if it may have the result of causing healing
· You don’t actually need a priest for a trust for religious purposes.

(What about cults? Church of Scientology?) 
THORNTON v. HOWE (1862) 54 E.R. 1042:  testatrix bequeathed residue of her estate to support the works of Joanna Southcott, who believed herself to be impregnated by the Holy Ghost, and that she had been selected by the HG to pass divine revelations onto humanity.  The court found this a satisfactory religious object, although disallowed the trust on other grounds.
· The law does not make any distinction between one sect and another.
(Prof says look for public benefit if you want to defeat a religious trust.)

4.  Other Purposes Beneficial to the Community

Not every object which is of benefit to the community will be regarded as charitable.  It must first be shown to fall within the “spirit and intendment” of the Statute of Elizabeth.  And, a sufficient segment of the community must benefit.  Some of the areas which have been found to fall within this head include, the relief of suffering, to promote health, to preserve public order and the administration of justice, for the welfare of animals and for the provision of social and recreational activities.

The requirement of public benefit is greater under this head than under the other three.  There is no presumption for public benefit for this category, unlike the other three, therefore it must be proven conclusively if a CHT is to be valid.

I.R.C. v. BADDELY, [1955] 1 All E.R. 525 (P.C.) Trust set up for a Methodist Mission to promote the religious social and physical well being of the residents in the area, and to promote facilities for religious service and instruction, and for the social and physical training of such people.  Court found there was not a sufficient public benefit. They also said that the benefit must be for the entire community and that the nexus will still preclude a CHT.   (bad old Simonds J. up to more of his nonsense.)
· The public benefit under the fourth head must not be limited to a specific area or a specific class.

· The public benefit requirement for a charitable trust is greater under the fourth head of charity.  “General public utility” is required.
RE NOTTAGE, [1895] 2 Ch 649: Trust for the provision of an annual Cup to be awarded to the winner of a yacht race was declared non-charitable.  J was worried about the flood gates problem.  The benefits of sports not much appreciated at the time.  (However, it was also true that only the very rich had yachts, and they don’t need charity.)
RE LAIDLAW (1984), 48 O.R. (2d) 549: Trust purpose was to benefit athletic charitable organizations which promoted amateur sports in Canada.  Held to be charitable.

· Public benefit is an evolving concept that cannot be frozen in time.

· The promotion of physical fitness is within the intendment of the Statute of Elizabeth I.  

(more latitude given to athletes than immigrant women.)
Cy-pes Doctrine


1. Initial Impossibility  (applies to the time a trust takes effect.) 
Where there is a general charitable intent, the court will try to fulfill testator’s intention.

RE HARWOOD, [1936] Ch 285:  Testatrix left money to Belfast peace groups – one of which exited prior to her death but had ceased to exist, the other of which never existed at all.  The court found a general charitable intent only with regard to the second group.  
· If the named charity never existed, the court will conclude the testator intended to benefit the purpose which the presumed charity stood for.

· If the named charity has ceased to exist, it is more difficult to find a general charitable intent, since there was at one time an identifiable group that was to benefit.

2. Subsequent Impossibility

RE FITZPATRICK (1984), 6 D.L.R. (4th) 644 (MbQB):  testatrix in 1969 gives money to trust fund for the musical education of boys at St. Joseph’s Vocational School in Winnipeg.   The fund was never used.  In 1979, the sisters close the school, and open a day care.
· Once a charitable trust is created, and later fails because the object disappears, the court will apply the cy-pres doctrine, even though there may have been no general charitable intent.
· Three questions precede application of cy-pres:
1. Is the trust in question charitable?

2. Is the trust impossible or impractical to perform?

3. Did the charitable purpose become impossible to carry out after the testator’s death (in which case cy-pres can be applied), or before the testator’s death?

If the charitable trust was impossible or impracticable to carry out at the date of death, the Court must find a general charitable intention on the part of the testatrix before cy-pres can be applied. If trust became impossible or impracticable to carry out after death, the Court need only find that the Trust monies had been given absolutely and perpetually to a charity and then can apply cy-pres without finding a general charitable intention.

3.  Discriminatory Provisions

RE DOMINION STUDENT’S HALL TRUST, [1947] Ch.D 183:  trust for hostel established that contained a colour bar. Cy-pres was used to remove the colour bar and the money was used to go to the hospital. 

RE LYSAGHT, [1965] 2 All E.R. 888:  a trust was left for medical scholarships subject to the restriction that the students were male, British-born and not Jewish or RC’s. College refused to carry out the T unless the offending provisions were removed.  The Court concluded that the T would (initially) be impossible to perform b/c the college was the only logical Trustee.  Further held the restrictions were not essential to the fulfillment of the general charitable intention which was to provide medical scholarships, so they knocked out the discriminatory provisions 
· Discriminatory provisions  that are contrary to public policy can be removed by using the cy-pres doctrine, (provided that, if the trust could not be created because of the provisions, a general charitable intention was present at time of death).

CANADA TRUST CO. v. ONTARIO (HRC) (1990), 74 O.R. (2d) 481 (CA):  (also known as Re Leonard case) This trust was set up to benefit only “whites”.  When it was first made “public purpose” head allowed it.  Times have changed.
· Racism, sexism and religious superiority are against public purpose these days so cy-pres can be used to cut them out –  provided the trust is charitable. 

(Prof has weird sympathy for Leonard, worries about him spinning in his grave, and says the money should have been given back to the estate.)
RE: THE ESTATE OF FLORENCE GERTRUDE MCCONNELL, DECEASED, [2000] B.C.J. No. 520:  FG left money for bursaries to be awarded to Roman Catholic students at U.Vic.  
· It is not offensive to establish a charitable trust to benefit adherents to one’s faith.

(contrary to Baddely, supra, in which it was held that the public benefit under the fourth head must not be limited to a specific area or a specific class.  Perhaps the rules are less strict for educational purpose trusts.) 
Non-Charitable Purpose Trusts

Usually invalid, because there is no one to enforce it.  Exceptions (considered anomalous) include:  
· upkeep of monuments and graves (Trimmer v. Danby) (Re Hooper), 
· trusts for particular animals (Pettingall) (Re Dean), and 
· trusts for fox-hunting (Re Thompson).  
RE ASTOR’S SETTLEMENT TRUSTS [1952] All E.R. 1067 (Ch.D): This trust was for the purpose of improving the integrity of newspapers.  The Court held that this case was void b/c there was no one around to enforce the T

· Enforcer principle:  All non charitable purposes trusts will be void (unless they fall into the narrow class of anomalous cases), because there is no one with locus standi to sue.
RE DENLEY’S TRUST, [1968] 3 All E.R. 65 (ChD): the Court upheld a T for the purpose of a “recreational and sports ground primarily for the benefit of the employees of the company”.  The test was whether there was some ascertainable individual or individuals who had the locus standi to sue.  

· If it can be shown that a trust is for persons who can enforce it, and not just for purposes, it will be valid. (relaxes certainty of objects, like McPhail)
KEEWATIN TRIBAL COUNCIL INC. v. THOMPSON (CITY) [1989] 61 Man. R. (2d) 241 (Q.B.):  A non-charitable purpose trust which held lands off the reserve for several Indian bands, so that their children could attend school in Thompson, was declared valid.  Band councils had standing to enforce the trust, therefore it was valid.
1992 Manitoba Law Reform Commission Non-Charitable Purpose Trusts:   seeks to overcome some of the problems with making these trusts valid, since many of them are designed to aid or benefit modern society.   Recommendations:

1. that the creator of the trust be able to designate an “enforcer”, who would not also be the trustee, and who could make sure the trust was administered according to its terms.   
2.  that where the object is vague, the courts be allowed to look for a wider purpose to make the trust valid.
3.  If a trust embodies in a single word both charitable and non-charitable purposes, the trust should be deemed to be solely charitable in nature.
Charitable Trust Assets

RE CHRISTIAN BROTHERS OF IRELAND IN CANADA [2000] O.J. No. 1117: 
· Trust assets may be seized to satisfy the claims of tort creditors, under four conditions:
1. there are claims by tort victims against a charity;

2. the general assets of the charity are insufficient to satisfy the judgments;

3. the charity is no longer operating;

4. the charity is being wound up. 
Administration of Trusts

Three ways in which new appointments may be made:

i) By the T instrument itself. 

1. A trust will never fail for want of a trustee.  TAS.9(1) gives the Court the power to appoint T’ees when no T’ees have been named in the T instrument.

2. Once the settlor or testator had chosen their T’ees they have no further say about future appointments except if they have specifically reserved themselves this power


ii) By non-judicial appointment (under the Act)
1. Legislation allows new appointments to be made by existing T’ees or their representatives in certain situations provided it is in writing- S.8(1) TA. This statutory provision is subject to a contrary intention being expressed by the donor in the T instrument.-S.8(1).  

2. In Mb. S.8(4) T’ees may make new appointments where the original T’ee is: dead,  out of the province for 12 months, desires to be discharged, is unfit, refuses to perform his duties, 
is incapable, is an infant.

3. There can be no more than 4 T’ees.

4. S.8(4) Mb. allows the T’ees to appoint new T’ees in addition to new T’ees provided that there are not more than 2 original T’ees.


iii) By Court appointment.

1. In Mb. the Court may appoint, substitute or additional T’ees where it is found to be 1) inexpedient 2) difficult 3) impracticable to do so without the assistance of the Court. S.9 TA.  More specifically, the Court may make the appointment where the original T’ee has been convicted of a crime or is a lunatic or a defective or a bankrupt or has made an authorized assignment, or is a corporation that is in liquidation or has been dissolved.  

2. Court must consider three things before an appointment can be made. 1) wishes of the testatrix or the settlor as evidence by the T instrument, 2) cannot appoint those with a conflict of interest, 3) must ensure that the appointment will be for the benefit of and will promote the T.

3. Merkley v. Proctor Court removed the T’ee pursuant to s.9(1)(a) TA b/c had murdered his wife.

2.  Retirement of Trustees

S.7(1)  Other trustees must give their consent.  However, a trustee will only be allowed to retire if there will be a trust company or at least two individuals who will remain in her place.  Mb. is the only province in which a trustee can retire, regardless of the intentnions expressed in the trust instrument.
Re: Moorehouse: The court refused to appoint the person that the retiring trustee had said was to replace her.  Once you retire, you retire unconditionally.  The court has complete discretion about who will replace you.

3.  Removal of Trustees

S.8(5) governs:  trustees can be removed if 

· they have remained out of the province for more than 12 months, or 

· if they refuse or are unfit to act. 
Also S.9(1):  the courts will replace a trustee whenever it is found to be inexpedient, difficult or impracticable to do so without the court’s help, in particular where the original trustee has been “convicted of a crime, or is a mentally defective person, or is a bankrupt, or has made an unauthorized assignment, or is a corporation that is in liquidation or has been dissolved.”
Overriding concern: the best interests of the beneficiaries.
CONROY v. STOKES [1952] 4 D.L.R. 124 (BCCA):  Trust to benefit 5 beneficiaries.  Some of the B’s wanted him removed b/c they were not satisfied with his performance.  Court refused, as it was only friction.
· Mere dissension is not enough.  
· Acts or omissions sufficient for removal must be such as to endanger the T property or to show a want of honesty, or a want of proper capacity to exercise the duties, or want of reasonable fidelity.

Duties of Trustees

The fact that the T’ee is a fiduciary means that he must be entirely impartial in the administration of the T.  T’ee must avoid conflicts of interest and remain impartial between the LT and RM.

s. 84 Duties include:

1.  They must acquaint themselves with the terms of the T;

2.  They must acquaint themselves with the state of the T property;

3.  They must ensure that the T property is invested in accordance with the terms of the T instrument or statute;

4.  They must ensure that the T property is invested in a good company;

5.  They must appoint new trustees when the need arises.


1.  Unanimity

s. 84:  T’ees must act unanimously when making their decisions.  If no agreement, they may apply to the court.  Whether or not the court will interfere depends on whether the disagreement relates to the exercise of a duty or a power.

Duty — if the majority of the T’ees choose to act in a particular way, the court will be more likely to authorize the action b/c of the imperative nature of a duty.

Power — court will be reluctant to interfere, will only advise as to whether or not the power should be exercised, not how it should be exercised.  The court will not interfere unless Trustees decision has been made dishonestly or in bad faith.


2.  Duty of Care

Learoyd v. Whiteley [1887] (H.L.): The standard is that of the prudent person, attending to the trust’s affairs as if they were his own.
Re Gamble [1925] the T’ee must act in accordance with an objective test of what would be ordinarily prudent says take care as though it were someone else’s property — higher standard.  

FALES v. CANADA PERMANENT TRUST [1977] 2 S.C.R. 302:  (definitely on exam) Trust managed by two trustees – trust company, and widow of deceased.  Both made a mistake, the property dissipated.  The beneficiaries sued the paid professional trustee not their other trustee.

The company cross-claimed against the mother as co-trustee. Does a professional Trustee have a higher standard of care, and does the statutory excusing power (s. 81 in Mb) apply to a professional trustee?

· The standard of care may be the same for an amateur and professional trustee.
· The court’s willingness to use the excusing provisions of S.81 for the amateur trustee implies that professional trustees are de facto held to a higher standard, AND will be required to bear the entire burden of damages.
(note: to ensure performance you could put into the trust document that a higher standard of care is required of the professional trustee.)
(FROM THE WATERS ARTICLE)
Four questions arose in this case:

1.  What value should be attributed to the shares to determine amount of damages – highest, lowest, average?  Consider that the duty of trustees is to sell when there was the opportunity of an advantageous sale.  This could mean sell at a profit or loss.  The court then settled on the average price.  However, it did not address whether the breach happened over a period, or as of a fixed date.  A future case which could be distinguished on the facts could address that discrepancy, and arrive at a different result, i.e. the highest or lowest price, depending on the court’s sympathy for the beneficiaries.
2.   Is a trust company (or other professional trustee) subject to a higher standard of care?  SCC did not deal with this point, since both trustees were found to be negligent by any standard.  If a co-trustee is ignorant, it is up to the other to provide the trustee with the information, and if she still refuses to act, to go to court for instructions to sell the risk-laden assets.  What is actually required of the trust company more than any other trustee has yet to be established.  In the US, the courts are split on the issue, although only in obiter, so no case has yet turned on the issue.  Waters says the applicable standard ought to be the prudent business person (although in Mb s.68(2) contains the prudent person standard) , and points out the application of the negligence standard is a simple one – it is determined by whether the defendant has acted in accordance with acceptable practices within the particular field of activity.  He says it is the friend or widow of the testator who may have trouble living up to the standard, not the trust company – hence the usefulness of the excusing provisions of the TA and a de facto double standard.  
3.  Is one trustee bound to communicate information to the other? Yes.  A trustee discharging its duty would ensure that proper action was taken, and since the co-trustee must cooperate, the co-trustee must be informed.
4.  If the court relieves one trustee of liability, where does the loss fall? For the first time in the C/L, a professional co-trustee was refused contribution from the non-professional co-trustee on the ground that it was a professional, on the basis that the TA allowed one trustee to be excused for his/her breach.  But, was this the intent of the legislation?  The original statute of 1895 which created the excusing power made it clear that trustees were not be regarded as insurers against loss, yet neither were beneficiaries meant to be made to carry the burden.  A future case could be distinguished on the facts, and a different decision regarding who should bear the loss could be arrived at.
In sum, the court gave with one hand – it allowed the “average” price of the shares to be used to calculate the loss – while it took with the other, transferring the widow’s share of responsibility onto the professional trustee.  While professional trustees are not held to a higher standard of conduct, the fact that they are paid professionals, and the co-trustee is not, may lead to an exercise of the excusing power which de facto imposes upon them the greater share of responsibility, both in the administration of the trust and in the bearing of loss.

3.  Delegation of Powers

Mb is unique – it gives trustees a much broader power of delegation than the other provinces.  
s. 35(1) allows T’ees to delegate powers to agents “to transact any business or do any act required to be transacted or done in the execution of the trust”.  Therefore in Mb a trustee is not restricted to employing agents only when it is in compliance with common business practice but can appoint an agent for any task she chooses.

s. 35(1) Once a T’ee has employed an agent he is “not responsible for the default of any such agent if he was employed in good faith”.  Trustee will not be liable for any losses to the T as a result of the agents activities, provided he can show that he took the care that a person of ordinary prudence would have taken in selecting an agent.  She/he must be honest and careful.

SPEIGHT v. GAUNT (1883), 9 App Cas 1 (HL):  Trustee employed stock broker who absconded with the funds.  The HL decided that there was nothing that would have raised suspicion in the mind of the trustee or the ordinary prudent man of business, that the guy was unreliable.  Therefore the beneficiaries could not recover from the trustee.
RE VICKERY [1931] 1 Ch 572: same as above, except it was a lawyer.  Trustee not liable.  

 “Where an executor employs a solicitor or other agent to receive money belonging to the estate [...] he will not be liable for a loss of the money occasioned by the misconduct of the agent, unless the loss happens through the wilful default of the executor, using those words as implying [...] either a consciousness of negligence or breach of duty, or a recklessness in the performance of a duty.”
· Willful default, negligence or recklessness will make a trustee liable to ben. for loss..

4. Duty of Investment

A duty is placed on the trustees to invest the funds of the trust according to the trust instrument or the relevant legislation.  Three principles apply:
1. must be even-handed between the LT and the RM

2. must act honestly when making investments

3. must not choose risky or speculative investments

s. 68(1) Trustees can, subject to a contrary provision being expressed in the T instrument, “invest in any kind of property, real, personal or mixed”.  
s. 68(2) The prudent person rule: the standard of care when investing funds for another is that which “a person of prudence, discretion and intelligence would exercise in administering the estate of others”  (Allows for more flexibility than a defined list would.)
1999 Mb. Law Reform Commission: The Modern Portfolio Theory: (not yet the law in Mb)
· Recommends adoption of the “prudent investor” rule, rather than the prudent person.  
· Trustees can take some risks, as long as they are balanced against stocks that will counter the trend (eliminating the need for each and every holding to meet the test of a prudent investment).  Diversification a good thing.
· Watch the market and adjust the mix of investments as required.  
· Because of low interest rates suppressing the benefits of endowments and trust funds, it is proposed that in some instances LT beneficiaries be able to encroach on beneficiaries.  
5.  Duty to Convert

One of the main duties imposed upon trustees is that they must act impartially when dealing with the B’s of the T.  
RE SMITH (1971), 18 d.l.r. (3D) 405 (Ont C A):  property left in trust to LT and RM.  LT requested that the $ be invested in something else which had a greater return.  The trustees did not, and the Ct held that the T’ees were in breach of their duty to act impartially.  

· Where successive interests are present, trustee must strike a balance between providing an income for the LT and preserving the capital for the RM.  

· Where the trustees do not act evenhandedly as between the beneficiaries they will be guilty of breach of trust.

s. 73(1) allows a trustee to call in or sell securities and purchase new securities at their discretion.  s. 73(2) If the trustee decides to hold onto the original investments, instead of converting, they are protected from being guilty of a breach of duty.  
Trustee must convert the property into new investments on 2 occasions:

1.  If they have been specifically instructed to do so in the T instrument itself;
2.  If the property falls under the rule in Howe v. Earl of Dartmouth [1802]
Rule in  Howe v. Earl of Dartmouth [1802] Where residuary personalty is found in a will, and it is of a wasting, reversionary or future character, or consists of unauthorized investments, it is the duty of the T’ee to convert it into property of a permanent and income producing nature.  

The rule only applies to:

1. residuary

2. personalty (realty is considered secure and safe)
3. found in a will
The rule is, of course, still subject to a contrary intention being expressed by the testatrix in her will s. 72(2).
Reversionary/ Future Interests: those interests which do not take effect until sometime after the testator’s death.  They produce no present income and are of no immediate benefit to the LT.  It is the trustee’s duty to sell the reversionary interest and convert it into property of an income bearing nature.

Property of Wasting/Hazardous Nature: that which its value is steadily decreasing and will be worth little or nothing when the RM is finally entitled to take the residue.  These will often be converted by the Trustee and reinvested — dividends go to the LT, capital to RM.

The rule also applies to leaseholds, which are regarded as personalty.

LOTTMAN v. STANFORD, [1980] 1 S.C.R. 1064: Testator left residue of his estate to be held in T for his wife.  Remainder to 4 kids.  The estate consisted of 2 parcels of realty, which produced very little income.  The W being dissatisfied with the income applied to have the realty converted into greater income producing property.  

· The rule in Howe v. Dartmouth applies only to personalty.

6. Duty to Apportion

Where the personalty is wasting, and trustee under a duty to convert, there will be a period of loss of value that must be apportioned between the LT and RM.  During that time, the LT will be entitled only to 4% of the income from the asset.  

Likewise, where there is personalty that is not producing income, it will also have to be converted to an income-producing instrument, and the LT given a portion of the foregone income during the period when the asset was held.
Rule in EARL OF CHESTERFIELD’S TRUSTS (1883), 24 ChD 643: a formula for apportioning the value of the reversionary interest between the LT and the RM.  
· The trustees must determine what sum, if invested at 4% per annum less tax from the date of the Ttr’s death until the reversionary interest can be sold, would produce the amount actually received when it is sold.  That sum would equal the principal and would be payable to RM, the interest to the LT.  This calculation needs to be continued back to the date of the Ttr’s death.  
· Assuming an interest rate of 4%, and tax rate of 25%, effective rate of interest would be 3%.  Use the following formula to determine the capital attributable to the RM:
Lx   x   100





--------------
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7.  Apportionment of Expenses
Where a testator’s estate has debts or expenses associated with it which are not paid immediately, and where there is no specification in the T instrument as to who pays, it is the duty of the trustee to apportion the expenses between LT and RM.  The timing of the payment, is crucial, as it determines what the LT gets as income.  The LT in all fairness should only receive the interest on the net value of the estate.

The rule in ALLHUSEN v. WHITTEL (1867), l r 4 Eq 295: tries to ensure that the LT will make her fair share of contribution to the payment of any debts.  The rule forces LT to pay her share of interest on the amount later used to pay the debt.
E.g.;  estate has a debt of 50,000.  Average rate of income: 6%.  Income tax: 25 %.  Effective rate of income: 4.5%.  


50,000    x    100



--------------------              =           46,500   (from capital)
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50,000   x     4.5

 

-------------------- 
     =          3,500 (from interest)
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(note that if the LT simply had to pay the interest, she would have simply given back the $4500, and so under this formula she benefits by $1000.)
Many provincial TA’s have done away with this b/c it is annoying.  Unless it is expressly invoked by the Ttr, the provinces have for the most part come up with a solution.

s. 32(1) debts, funeral and testamentary expenses, pecuniary legacies and taxes after death are all to be paid from the capital of the estate.  
s. 32(1)All interest that accrues on these debts are to be paid out of the LT’s income.
s. 32(2) The court has the power to vary the above arrangement if it would cause substantial injustice to one of the B’s.  In these circumstances the court is entitled to administer the estate in accordance with the rules of equity which would otherwise be applicable.  

Powers and Rights of Trustees and Beneficiaries

Generally, the powers and rights granted to trustees will be found in the T instrument itself.  If no such provisions are made the powers and rights of trustees as found in the TA will govern.  


1.  Variation of Trusts

One of the main duties of the trustee is to preserve the trust property and follow the directions of the donor as found in the trust instrument.  A trustee has no inherent powers to vary the terms of a trust, unless she has been specifically granted these powers in the T instrument.  Where no such power has been given, a trustee will be in breach of trust if she departs in any way from the terms of the T, even if she reasonably believes that such a variation will be in the best interests of the beneficiaries.

Saunders v. Vautier, created the rule which allowed beneficiaries to unilaterally vary. 
Beneficiaries are the only people entitled to vary the terms of the trust.   Must be of legal age, mentally competent, and entitled to whole beneficial interest, he or she can demand the T property from the trustees regardless of what they think.  The beneficiary’s sole right to the enjoyment of property overrides the trustee’s right as the legal owner of the trust property to carry out the terms of the trust.  
However, in Mb a beneficiary will not be allowed to vary the terms of the trust without first obtaining the courts approval s. 59(2).   If there are 2 or more beneficiaries, it is necessary to get consent from each of them in writing, before the court will allow a variation of the T.  If there is a beneficiary who b/c of age or mental capacity cannot consent, an application to the court must be made, to ask them to consent to the variation on behalf of the beneficiaries that cannot consent for themselves. (Re Kovish)   In addition, S. 59(7) states the variation must be of a “justifiable character”.
s. 59(7): Before a court will give its consent they must first be satisfied that the proposed variation will be for the benefit of those on whose behalf they are asked to consent.  
s. 59(8)(a) The types of benefits the courts will consider extends beyond just financial benefits.  The court is permitted to give its consent to the variation if it will “enhance the financial, social, moral or family well being” of the B’s.  
S. 59(7)(b) Even if the court believes that the variation will be of a benefit to those on whose behalf they are asked to give their consent, they will still withhold their approval if they are not satisfied that “in all the circumstances at the time of the application to the court, the arrangement appears to be of a justifiable character.”  
RE KOVISH (1985), 18 E.T.R. 133: The issue here was whether a variation in the terms of a trust should be allowed, even though there was the possibility of great grandchildren being born in the future whose beneficial interests would be affected.  The court asked itself if the business the grandchildren proposed to invest in is successful, and if they are to receive any benefits, the unborn class would certainly benefit.  The court also determined that there was no unusual risk involved in this business, so the variation was allowed.  
· To vary a trust on behalf of those who cannot consent, the test is: would a reasonable adult approve?
· No guarantees of benefit to those not able to consent are required, but variations approved with a view to their benefit.
KNOX UNITED CHURCH v. ROYAL TRUST CO OF CANADA (1996) 110 Man. R. (2nd) 81:  Testator wanted church to wait for 20s to get the capital and interest.  The church wanted the interest now.  The court considered what was “justifiable character”, and noted that since there were no other beneficiaries, the change was justified.
· a variation may be approved, even if it goes against the intention of the testator.  
2. Termination of the Trust

The rule in Saunders v. Vautier, used to be the way for a B to terminate a trust -- it has been abolished in Mb, and now beneficiaries must first apply to court for termination.
It has been replaced with a statutory provision.

s. 59(2) leaves it up to the court’s discretion whether or not a trust should be terminated.  
s. 59(7) In making their decision the court is to consider what is in the best interests of the B and whether the arrangement appears to be of a justifiable character.  However, where all the beneficiaries agree to the termination, and where no beneficiary is being taken advantage of by another, the court will be reluctant to deny its permission.  The court will sometimes allow the trust to be terminated, even though the testator has not made provision for this in his will.  

RE JOHNSTON BROWN ET AL v. NATIONAL VICTORIA AND GREY TRUST (1985), 35 Man.R. (2d) 300 (Q.B.): testator provided his wife $ from the estate, upon her death, the remaining residue was to be paid to 3 different organizations — of which UM Law was one.  The wife sought approval to vary the will in such a way so as to provide an immediate payment of $250,000 in lieu of her life interest — terminate the trust and allow the rest to be distributed to the 3 B’s. Should deference be given to the testator’s intention, or should the T be terminated, even though there is no provision for this in the will?  Answer: terminate.
· Before the court can approve an arrangement put before it under s.59, the court must first be satisfied, that carrying out the arrangement is:

· For the benefit of every person on whose behalf the court is concerned to approve the arrangement;

· in its nature a fair and proper one.


3.  Power of Maintenance for the Beneficiary (deals with income from trust)
What happens when a beneficiary who is to receive no benefit until a specified time the future has needs in the present?  
s.29(1) – if the beneficiary is an infant, the trustee has the discretion to spent part or all of the income on the infant’s maintenance, education or benefit.  (subject to a stated contrary intention of the settlor)
s.29(2) – this discretion is to be exercised having regard to: age, requirements, and circumstances of the infant, and what other income is available for the same purpose.

4.  Power of Advancement  (deals with capital in trust)
Refers to the power of the court to order trustees to pay a beneficiary in advance of entitlement.  s.30(1) – The capital is only to be used for maintenance, education, advancement and benefit of the beneficiary.  (buying a business or paying off a debt would be okay.)  Unlike the power of maintenance (which refers to interest on capital), the consent of the court is required.

s.30(3) – limitations: the payout shall not exceed one-half of the beneficiary’s interest; an accounting of the payout will be made when the funds are later dispersed; if another person’s interest is prejudiced, that person must give consent in writing.
RE GOUSCHUK (1985), 34 Man. R. (2de) 62 (Q.B.):  This case dealt with an application to encroach on capital, before the administration of the estate was completed, and before the residue (which would comprise the trust) had been calculated.  The mother of the sole beneficiary, an 8-year-old boy, had limited means, and was anxious to have her son benefit.   The court refused, saying it was not in the boy’s best interests, since it could drain the capital to his ultimate detriment.  (This case can easily be distinguished, in that most applications will not be made before a will has been probated.)
· An applicant must demonstrate need and best interest of the child before a court will permit an encroachment on capital.

5.  Trustees’ Right to Payment

s.90 – trustees are entitled to “fair and reasonable” compensation for the performance of their duties, on application to the court, or other master or referee.
RE PARISH ESTATE; CANADA PERMANENT TRUST CO. v. BROWNE ET AL (1981), 10 Man. R. (2d) 147 (Q.B.):  Trust company wanted 5% for administering the revenue portion of three trust accounts, 2.5% for administering the realization of the original assets, and $3500 for care and management of each trust.  Defendants objected to the last fee, and said the 7.5% should cover all fees.  
· Each case of payment of fees to trustees must be determined on its own merits, but it appears the courts will be rather generous.
Remedies for Breach of Trust

“A breach of trust occurs whenever the trustee fails to carry out his obligations under the terms of the trust, the rules of equity, or statute.”  (Donovan Waters)  The law looks at both commissions, and omissions.

1.  Personal Remedies (against trustees)
Two types:  
1) action for compensation: unlike damages, which only apply to reasonably foreseeable losses, this applies to all losses suffered as a result of the breach of trust. 

2) action for account: applies to any profits the trustee acquired as a result of his/her breach.  
But beneficiary must choose one or the other, not both.  Consider which is higher.

2.  Proprietary Remedies

Two types:
1) Trace the property itself, even if it has changed form (e.g. if funds were used to buy a car, the beneficiary would be entitled to the car or its value.).
2)  Place a lien on the purchased property (use this only if the property is worth less now than it will be in the future.)  On sale of property, beneficiary gets her fair share.
Exceptions:  a bona fide purchaser who was unaware of the trust;  property consumed (e.g. spent on a holiday); change of position defence (see re Diplock).  

3.  What if the Trust Money has been mixed?
Rule in RE: HALLETT’S ESTATE (1880), 13 Ch D 696: When a trustee mixes trust funds with his own money, any withdrawals from the account will be considered to be the trustee’s personal funds.

· A” presumption of honesty” is made when a trustee mixes trust funds with his own.
(However, this presumption has limits.  If the trustee withdraws an amount greater than his share of the funds, it is not assumed that when new money is placed into the account that the trustee is intending to replace the missing trust money.  Once it’s gone, it’s gone.  The beneficiary is only able to recover the lowest balance in the account between the date the mixing occurred and when she makes her claim.  This is done to be fair to the trustee’s creditors.)
Rule in CLAYTON’S CASE (1816), 1 Mer 529, 35 E R 767:  Harsh rule re: mixing trusts.
· When two or more trust accounts have been mixed together, any withdrawals will be deducted from the trust fund which was deposited first. (First in = First out)
RE ONTARIO SECURITIES COMMISSION AND GREYMAC CREDIT CORP. (1986), 55 O.R. (2d) 673 (C.A.):  Trustee deposited into its own account  funds from two trusts, and then made unauthorized disbursements.  How was the resulting money to be divided up? Rule in Clayton’s Case overturned.
· Where multiple trust funds have been mixed in the bank account of the trustee, and then dissipated, divide the remaining amount ratably as of the date of mixing to determine the proportion each trust gets.
4.  The Innocent Volunteer

RE DIPLOCK, [1948] Ch. 465 (C.A.), affirmed [1951] A.C. 251, [H.L.]: (the leading case on tracing) (this case will be on the exam) Estate left to “charitable or benevolent objects” at the discretion of trustees, who gave the money to hospitals, just as the testator had done during his lifetime. Once the money had all been paid out, rogue heirs-at-law in Australia objected to the dispositions, arguing that the “or benevolent” part made the trust void for uncertainty.  They were right (although Mb TA s. 91 displaced the rule). Re: Diplock #1 was won by them on that basis.  Re: Diplock #2 resolved the question of the tracing of the assets. 
· Beneficiaries are entitled to claim (in this order) 1) “in personam” against the trustees.  If there is still money owing, they can claim  2) “in rem” to trace the property, and 3) “in personam” against the recipients of the grants.
· If the recipients used the money for the alteration and improvement of their own property, it does not necessarily follow that the money can be traced to the property, for the alterations may not have enhanced the value of the property.
· If the recipient used the money to discharge a loan, the money cannot be traced by way of subrogation, because the legal relationship involving the loan has disappeared.
· In Western Australia, legislation now requires that the B’s claim first “in rem”, then “in personam” against the trustees for what’s left over.  Fairer.  Also, the doctrine of  “a change in position” has been written into the law:  If the recipients have altered their position significantly as a result of the grants, and it would be inequitable to grant relief, or relief in full, then the claim is restricted. 
Protection and Indemnity of Trustees


1.  Statute
Mb Trustee Act: contains a number of power to excuse and protect trustees, who would otherwise be subject to onerous and unfair legal burdens.
s.77 – where a trustee follows the Act she is provided with complete indemnity and protection unless the testator says something else.

s.80 – where a trustee commits a breach of trust at the request/instigation of the beneficiary, the trustee can seek indemnification.

s.81 – Court has ability to excuse a trustee for breach of trust where she has acted honestly and reasonably and ought fairly to be excused. (Re Fales).
s.26(1) – no sale made by a trustee will be impeached, even if the highest possible price was not obtained, as long as consideration was not inadequate.

s.35(1) – where a trustee employs an agent in good faith, she will not be responsible for any defaults of that agent. Re Vickery.

s.73(1) -- re investments: a trustee is entitled to call in any of the securities of the estate and vary them at her discretion, subject to the trust instrument and the rule in Howe v. Earl of Dartmouth  (convert wasting property into permanent  income-bearing property).
s.73(2) - If a trustee holds onto initial investments, there is no breach of trust, even if no longer authorized.

s.73(3) - If trustee advances too much money on a mortgage, she is only responsible for the excess.


2.  In the Trust Instrument

RE POCHE (1983), 6 D.L.R. (4th) 40 (Surrogate Court of Alberta):  Testator appointed his sister as executrix and trustee.  Sis didn’t keep proper accounts.  Some money went missing.  Money under-invested in instruments that paid little or no income. Widow complained.  Sis was virtually useless and didn’t know what to do, so she did nothing.  BUT, there was an exemption clause in the testator’s will saying that his sister would not be liable for any act of dishonesty or breach of trust.  Widow sued anyway.

· Trustees are not relieved of liability for gross negligence, even in the face of an exemption clause.
· To compensate a beneficiary for the loss resulting from negligent management of a trust, calculate the difference between actual income and reasonable income.
ARMITAGE v. NURSE, [1997] 2 All E.R. 705:  A trustee exemption clause will excuse even gross negligence


3.  Liability between Trustees

Trustees are jointly and severally liable.  Therefore the beneficiary can make a claim against one or all for the entire loss.

s.78- a trustee can force other trustees to contribute their share to a compensation settlement. Each is only responsible for money and securities actually received by him, and is answerable and accountable only for his own acts.

A trustee can also be indemnified against all loss in certain situations.  
1) Where the co-trustee alone has been fraudulent,

2) Where the co-trustee is a solicitor who controls the administration of the estate, the other trustees have relied on his advise, and the solicitor has caused the loss, and

3) Where the co-trustee is also a beneficiary, in which case she must indemnify the other trustees to the extent of her beneficial interest.
4.  Criminal Liability

Criminal Code of Canada:
s.330 – anyone who fraudulently converts property is guilty of theft.

s.332 – misappropriation of funds – money received for a particular purpose, and spent in an unauthorized way.
s.336 – sentence up to 14 years for criminal breach of trust (conversion of trust property with intent to defraud).

HAMMERLING v. R (1982), 142 D.L.R. (3d) (SCC):  H charged with s.336 for using clients’ funds for his own purposes. He mixed funds paying some clients with other clients’ money. In the end he repaid everyone, but he was guilty of s. 330 and s.336.  It was not a defence that there was no actual loss.
SHORT OUTLINE
TRUSTS (SPRING, 2002)

Schalit (rent) B not legal owner.  Only T’ee may pursue debtors. A single B among many cannot demand that a trustee resign.

Baker/Archer Shee: for tax purposes, beneficiary considered the legal owner. Actual receipt of benefit not required. Archer-Shee #2 (not studied) The B does not have a “specific” entitlement, but a right to reasonable management. Minority sd T’ees may reinvest income rather than pay out.
MNR: affirmed AS #1 in Canada.
Commissioner: W dies before const of T. The beneficiary has no proprietary (i.e. taxable) interest until the trust is constituted, till then has chose in action. Executor has ownership. Ben has right to require E to administer. E akin to Trustee.

Express: Clear intention but don’t need the word trust. Adhere to formalities. Fixed:  Exact interests of each B specified.  B’s can defeat. Certainty of every B. Discretionary: Class must be certain-Is individual in it? (McPhail individual ascertainability) Bare trust: T’ee holds until B demands transfer. Special trust:  “active trustee” must manage the trust in good faith.  Executed v. executory trusts  valid b/c completely constituted (maybe w- biding contract to enforce transfer) Executory: interests of b’s not yet defined.  

Trusts by operation of law:

Automatic resulting T: express trust fails, assets result back to the transferor.  

Presumed resulting T: donor gives assets w-out consideration. Equity presumes bargains, not gifts- presumption rebuttable.

Constructive trust: unconscionable for owner to hold property, prevents unjust enrichment. (Pettkus-cohab(CT)
Guerin: ab land/golf club: Gov’t can be made a trustee. 
Agency – principal can tell A what to do. B’s can’t unless sui juris. No one can terminate trust. Contract: can argue if contract for B’s benefit, there’s a trust.  Debt: B’s rank above creditors. Personal Rep: unlike T’ees, don’t have to balance LT and RM. 
FIDUCIARY RELATIONSHIPS

Hodgkinson: kickback to agent breach of FR. 3 aspects:  discretion, unilateral action, vulnerability (understood by parties) Consider reasonable expectations Dissent:  chance to protect? No fiduciary. Critchley: only abuse of power for personal gain, but criticized by academics.

Air Canada v. M&L Travel: directors not liable as t’ees when co. fails to create a trust account b/c no personal undertaking

TRUSTS AND POWERS

Donor of power ( Donee of power (appointer) ( Appointee of power (Ben).

Types of powers of appointment: general (do anything), special (may appoint among these people), hybrid (may appoint to anyone except these people)
Turner: 3 t’ees just do what settlor says ( trust void.  power of appointment: consider objects, appointments. 
Re: Weekes: W(H says give by will to kids. Objects of power of app’t may not take in default of appointment, unlike disc. trust. 

Re Gulbenkian: individual ascertainability test for bare power of appointment. Difficulty irrelevant.

FOUR REQUIREMENTS OF EXPRESS TRUST:   Capacity/Certainty/Constitution/Adhere to formalities. 

Spectrum of discretion: Bare pwr/pwr of app’t/ disc trust/ fixed trust
In Re Hay’s donee of P of A must consider: exercise of pwr, range of obj,  ind app’ts. Almost like disc T (Turner).

Re Lloyd: (P of A with intention ( neice)Can imply a trust or gift-over to the objects of a power, w- signs of clear intention.  High specificity re object helps..
1. INTENTION

Re Adams: “in full confidence” precatory language/no trust.

2. OBJECTS

McPhail:  certainty of objects the same for fid  pwr as  for disc T – Ind Asc test.  Mandatory language + discretion = disc T,  not fid power.

Re Baden “relative” sufficient to establish class.  Two steps Ind Asc test: Conceptual/Evidential.

Must have “substantial” number of ob in a disc T. 

Palmer “the bulk of my res estate”.  Insufficient for T. 

3. SUBJECT MATTER

Re golay:  reasonable income?  Okay for subject

CONSTITUTION

Paul: Couple wants $ back. Trust irrevocable. 
Carson: handed over deeds to lwyr, but managed. No constitution without intention. 
Milroy: transferred shares to lyr, w- pwr to transfer to neice. Did not do “all that lay in his power”

Re Rose: transfer incomplete, bc company didn’t finish, but still effective. Once the settler does all he can, can be a trustee of asset. But Re Rose Revisited article: no indication Rose intended to be a t’ee. Just separate legal and equitable title

Re Ralli: father and daughter have the same trustee.  If a settlor fails to transfer property to a trust in compliance with a covenant, but later the appointed trustee comes into possession of the same property by other means, the trust and the transfer will be considered valid and complete.

Strong v.Bird: stepmom loan. Executor taking possession of debt ( relinquish debt.
Paul v. Constance: C/L couple: trust by conduct. Can declare self trustee w-out saying “trust”. (But self also benefits, and court admits borderline case.)
Jones v. Lock: “I give this to baby”.  Intention of  future gift insufficient to declare self T’ee.

Fletcher: Deed for sons at age 21. Court sd chose in action, held in trust by settlor. You can have an enforceable promise (covenant) w-out consideration. (But B’s don’t have pwr to sue personally).

Re Cook’s:  (artwork) No chose in action business.  intention must be explicit.  Privity re: B’s enforced

Beswick: held promise in trust. Enforced by estate.
Re Ellenborough: changes mind about trust for sis. bare promise to create a trust not enforceable.
Cannon v. Hartley: sep’n agree’t-covenant under seal to create trust for daughter.  Daughter sued under C/L.

In Re: Kay: trust promised by covenant to trustees. Trustees tried to enforce. Failed, b/c wd allow b’s to do indirectly what they cannot do directly.

SECRET TRUSTS

“Fully” Secret trusts require: clear intention, communicated before death, accepted by trustee.

In Re Boyes:  Letters found after death not communication. Letter delivered sealed okay.

Ottaway: Housekeeper won’t honour T. A verbal agreement to administer a secret trust is binding.

“Half”-Secret Trusts (in will w-out names) require:  intention, communicated before or during making of will, accepted before or during making of will. (Re: Keen)
Re Keen: Sd wd communicate later, but can’t get around WA (unattested).  Doc. already existed.  Not enforced.
Blackwell: clause “for the purposes indicated by me to them”. Widow challenged. Where it would be a fraud not to enforce a HST, the court will get around the statute.

Re Mihalopulos: not clear same document, or that document already existed, so failed. In Mb WA wd help.
NATURE OF S- Trusts – express or constructive? In MB, easy to comply with statutes.  WA and no Statute of Frauds.

WA s.23 permits subsequent comm. of objects written for HST. ( little difference between a FST and a HST.

But if will says I “will give” instructions, and document is dated “before will”, then re: Keen defeats.

Parol (verbal) evidence is inadmissible if inconsistent with the express provisions of the will. 
TRUSTS ARISING BY OPERATION OF LAW

Resulting Trusts

3. an express trust fails in whole or in part (e.g. settler forgot to say who gets the residuary after the LT dies) ( automatic resulting trust
4. property voluntarily placed in the name of another.  ( presumed resulting trust (but remember doctrine of advancement)
Re: Densham:  (1/9 of house) Resulting T can be better than constructive, because automatic.  
1.  Automatic Resulting Trusts.

10% invested ( 10% in trust. CT: 10% invested might be 50% in trust, if that’s the agreement. 

Re: Ames Settlements: marriage annulled( res. T to settlor.

Re: Barrett: account to meet housekeeping. Gift, not trust.

Re: Andrews trust: $ for clergy kids ed’n and “their exclusive use”. Clear words creating a gift defeat a RT. 
Re: Abbot Fund: for deaf -mute sisters. Resulting trust for donors. A gift with a purpose, handled like a trust, will become a resulting trust once the purpose is over.
Re: Gillingham Bus Disaster Fund: Residue of a trust becomes a RT for the donors.
Re: Goodhue Trusts: (RT fails) daughter w- LE and power of appointment tries to attach conditions to gift over. Canada adopts The Rule in Lassence v. Tierney:  If you make an absolute gift, and trusts (or conditions) imposed on that absolute gift fail, absolute gift takes effect.

2. Purchase in the Name of Another

Dyer: Loans, gifts, and agency do not create a resulting trust.

Dewar: Mom, bro give L500 for house.  A gift for the purchase of property does not create a resulting trust. A payment for a share of property, held in the name of another, creates a % RT.

3.  RT from Voluntary Transfer

Standing v. Bowring (86-yr-old bought shares for nephew) There is a presumption of a RT where personal property is gratuitously transferred to a volunteer.  Can be rebutted w- evidence transfer was a gift (or loan).

Clemens: (Son with same name) evidence re: presumption of RT, pres. of advancement.

4. Acts or declarations by the father after the purchase to support the presumption.

5. Acts or declarations by the father before or at the time of purchase to rebut the presumption.

6. Acts or declarations by the child after the purchase to rebut the presumption.

Real Estate: No presumption with real estate. Determined solely by evidence.

4. Illegal Purposes

Tribe: repenting deception allows Pl to benefit from the presumption of a resulting trust.
Sscheuerman: (SCC):  illegal intent sufficient to defeat a resulting trust.

Maysels:Can’t rely on your own illegal act to rebut a presumption of advancement.
Goodfriend: (cited in Maysels): instigator of transfer of property does not get presumption of advancement.

Tinsley: (Same sex couple) Lack of presumption of advancement can be a benefit.

Lowson: (C/L couple) Lack of presumption of benefit can be a detriment.

Nelson: (advancement applies to mothers in Australia)  If an illegal act was reason to vest property in another, the non-titled purchaser can obtain RT, but only if she pays the penalties associated with the illegal act.

5.  Joint Accounts

Edwards v. Bradley: (mom and daughter have jt account) The intention of the person who deposited the money into a joint account will determine whether fee simple, or trust.

6.  Cohabitees and Property Disputes

Murdoch: Ranch wife gets screwed. Laskin dissent prevails in Rathwell.

Rathwell: Money from joint account used to buy land.  Title in his name. She got 50%. Where partner without title has contributed, consider RT. Ask: what reasonable spouses in that situation would have done, if they thought about it. (In the alternative Unjust enrichment of one partner gives rise to a constructive trust.)

(However, the SCC judges were split on whether you needed proportionate sharing, w- most showing at least some sympathy for the notion that there should be an element of equal contribution to get 50% -- traditional RT.)

 (Oosterhoff says RT’s do not arise out of common intention, but solely when title holder did not intend to confer a benefit,)

Constructive Trusts

1.  Original Institutional Constructive Trust

Keech v. Sanford: (English) (Trustee assumes lease) A fiduciary becomes a constructive trustee of any profits made by virtue of the trust relationship.

2. Modern Remedial CT (a remedy)
Pettkus, Lac Minerals, Soulos, joint wills:  unjust enrichment RCT part of Canadian law. Inst CT arises when someone gets property they should have “in good conscience”. 

4.  Matrimonial and Cohabitation Property Disputes

Pettkus: (unjust enrichment) 3 requirements:  enrichment of Def, corresponding  deprivation of Pl, and no legal justification.

Sorochan: (maintenance and improvement of preacquired prop)  Court found  CT.Causal connection between maintenance and improvement of property owned by plaintiff and deprivation of defendant is sufficient to establish a proprietary relationship, if the contribution of the plaintiff is sufficiently substantial and direct.
It must be reasonable for claimant to expect an interest, and reasonable for respondent to be aware of expectation.

Rawluk: how do constructive trusts relate to new legislation? property values skyrocketed after DoS.  SCC found CT. A constructive trust arises when unjust enrichment arises. If a bill is silent on RT’s or CT’s, then they remain in unmodified form. (note McLauchlin dissent) Note whether third parties affected.  Here no harm to  third parties.

Peter v. Beblow (SCC):  Gets house as CT. Court said inappropriate if  third parties affected.  First step – is there unjust enrichment?  2) If yes, are monetary damages sufficient? 3) If no, consider CT.  Also, consider Pl’s attachment to property.
5.  Modern Remedial Constructive Trusts in Commercial Settings

Lac Minerals: CT involving commercial parties will arise where there is 1) uniqueness to the property, 2) causal connection involving deprivation, 3) no accurate way to value the property or loss of profits.  Breach of confidence arises where: 1) confidential information is conveyed, 2) it was communicated in confidence, and 3) it was misused by the receiving party.

Soulos: A CT may arise, even when there has been no enrichment of Def and corresponding deprivation of the Pl. (institutional constructive trust). Four requirements of an ICT:  1) Def. under equitable obligation, 2) acquisition of Def arose directly from agency activities regarding the Pl, 3) Pl must have a legitimate need for the property, or be able to show that propriety relief would serve as a deterrent to others, and 4) third parties would not be unjustly disadvantaged.

6. Joint and Mutual Wills

U of M v. Sanderson: An exchange of promises in a joint will gives rise to trust obligations.

Charitable Trusts

Re Touchet: Trustee charitable. Funds only used for works that arise from the charitable office of the trustee.  

Statute of Elizabeth: adopted by SCC in Van Soc of Imm and VisMin Women 
Pemsel (1891): four heads of charity: poverty, education, religion, public benefit. 

Williams Trustees: public utility not always charitable.
Public Benefit

Re Compton Estate: Ed’n of 3 kids to serve god and country. Must have an impersonal quality.

Oppenheim: children of 110,000 employees to benefit. Personal nexus between beneficiary and settler will invalidate charitable status.

Cox: SCC accepts “impersonal quality” and “personal nexus”

Dingle “poor employees and ex-employees” okay, w- warning.

Re Pinion: (art studio) ed’l trust must promote ed’n

Charitable Purposes Abroad

Re Levy: overseas valid if recognized in Can..

Ben Gurion: presence of business interest won’t nullify char. purpose
 Political Purposes

National anti-vivisection: Simonds/arch cons. Object to change law? Uncharitable.

McGovern: AI – influencing gov’t too political. 
Toronto Humane Society: can separate ch purpose from political. 

Valgrad:: political aspect ( non-charitable. 
Relief of Poverty

Re: Gwyon (trousers for local boys, rich and poor, not okay.

Re: Scarisbrick “poor relations exception” to public benefit requirement: 

T. Eaton Co. Canada accepts “poor relations exception”,

Education

Re Shaw: 40 ltr alphabet. No go. Must involve teaching. Prof says too narrow.

Re Hopkins: Shakespeare/Bacon manuscripts.  acquisition of ed’l material okay.

Royal Choral Society:  support culture okay.
Incorporated Cncl of Law reports: produce books? Ed’l
Pornography: Ed. w- with political purpose defeats charity

Human Life: sway public opinion not char.
Alliance for Life – anti-abortion group denied.
Vancouver Society: “utilitiarian” purpose not “preparation for ‘life in general’”.  Discrete group okay in education Beware vague purpose. Provision of materials not enough. (Dissent: don’t shy away from recognizing new purposes. Like Hopkins) 

Religion

Re: South Place Ethical Soc: observance of faith okay, if metaphysical.

Gilmour: (Simonds) cloistered convent. No public access, so not charitable.

Re Hetherington: saying of masses for dead (in public) okay. 

Funnel: Faith healing okay. 

Thornton Howe: strange sect okay.  
Other Public Benefit 

Baddely: can’t limit to specific area or class. “General public utility” is required.

Re Nottage: award to winner of yacht race. non-char. 

Re Laidlaw: amateur sports.  Public benefit an evolving concept.

Cy-pes Doctrine

1. Initial Impossibility

Re Harwood: (Belfast peace groups) Never existed? Intent to benefit purpose.  Gone? Maybe not, no cy-pres.

2. Subsequent Impossibility

Re Fitzpatrick: T for musical ed’n never used.  Day care? Ask: Trust charitable? Impossible or impractical. Did the purpose become impossible after the testator’s death (cypress), or before (no cypress). 

Discriminatory Provisions

Re Dominion Students: Trust hostel w- colour bar. Cy-pres removed.

Re Lysaght: Male WASPS med.. Discrimination removed..
Canada Trust: (also known as Re Leonard case) Whites only.

Re Estate of Florence: (exception) RC students U.Vic. Benefit to adherents to one’s faith okay.

Non-Charitable Purpose Trusts

Exceptions: monuments and graves; animals, and fox-hunting 

Re Astor’s Settlement: integrity of newspapers.  “Enforcer principle”

Re Denley’s Trust: sports ground for employees okay.

Keewatin TC: Band councils had standing to enforce.

1992 Manitoba Law Reform Commission Non-Charitable Purpose Trusts:   overcome barriers to valid NCP trusts:  1) Settlor cd delegate someone to be “enforcer”. 2)  where object is vague, allow courts to look for wider purpose. 3)  Sever non-charitable objects 4) If single word both charitable and non-char, deem charitable.

Charitable Trust Assets

Re Christian Brothers  Trust assets may be seized under four conditions: 1) claims by tort victims 2) general assets of the charity are insufficient, 3) charity no longer operating, 4) charity being wound up. 

Administration of Trusts – ss. 8, 9

Merkley v. Proctor: T’ee pursuant to s.9(1)(a) TA b/c had murdered his wife.

Retirement of Trustees

trustee can retire, regardless of settlor’s intentions. S.7

Re: Moorehouse: Retiring trustee cannot pick replacement.

Removal of Trustees

Conroy: Mere dissension of B’s is not enough.  Must show acts or omissions sufficient to endanger property, dishonest, no capacity, or no fidelity.

Standard: s.68(2) the prudent person, attending to trust affairs as if they were his own. Objective test.

Fales (SCC):  standard of care for amateur and prof trustee not addressed, but provide info and go to court if necessary..  Excusing provisions( de facto standard. Value for dissipated assets: average. But didn’t say when breach happened. Non-excused may have to bear full costs. 

Delegation of Powers

s. 35(1) can use agents for any task. 

s. 35(1) If employed  in good faith, not responsible for default. 

Duty of Investment

even-handed between LT and RM, honest, no risky investments

s. 68(1) can  invest in any kind of property. s. 68(2) The prudent person rule. 
1999 Mb. Law Reform Commission: The Modern Portfolio Theory: go with “prudent investor”; adjust to market; in an era of low i rates, allow LT to encroach on capital.  

5.  Duty to Convert

Re Smith: strike a balance between LT and RM, or breach of trust.

s. 73(2) okay to hang on to original investment. 
Rule in  Howe v. Earl of Dartmouth: convert wasting property that is Residuary, Personalty, In a will.

Applies to leaseholds.

Lottman: doesn’t apply to real estate.
Duty to Apportion

Rule in Earl of Chesterfields Trust: what sum, if invested at 4%/yr less tax from would produce the amount the property was sold for.  = original principal ( RM.  i to LT.

Apportionment of Expenses

The rule in Allhusen:  LT pays her share of i on amount later used to pay debt.  [$$ / rate of i after tax] 

See also s. 32(1) (2)(3)

Powers and Rights of Trustees and Beneficiaries

Variation of Trusts

Saunders v. Vautier, beneficiaries can vary unilaterally.   In Mb apply to court. S.59. unborn, “justifiable character”, “financial, social, moral or family well being” 
Re Kovish: unborn great grandkids affected. test: would a reasonable adult approve?

Knox United: Church wanted the interest now.  Can go against the intention of the testator.  
Termination of the Trust

s. 59(2) court’s discretion 

Re Johnston: LE to widow, RM: UM Law. She wanted $$ now. Must benefit every B, must be fair and proper.

Power of Maintenance for the Beneficiary (deals with income from trust)
s.29(1) – if infant, can spend income on maintenance, education or benefit.  

s.29(2) – consider the circumstances, age, other income, etc.

Power of Advancement  (deals with capital in trust)
s.30(1) only for maint., ed’n, advancement, and benefit of B. Apply to court. 

s.30(3) max: 50% of B’s int.

Re Gouschuk: Mom wants for 8-yr-old. need and best interest of child

Trustees’ Right to Payment -Apply to crt.
Re Parish Estate: Co got 7.5% plus stipend.
Remedies for Breach of Trust

Personal Remedies (against trustees)

1) action for compensation: all losses.. 

2) action for account: applies to any profits.

Proprietary Remedies

1) Trace the property itself

2)  lien on purchased property 

Exceptions: bona fide purchaser unaware; property consumed; change of pos’n defence (see re Diplock).  

What if the Trust Money has been mixed?

Rule in Re Hallett: mixed with T’s money. “Presumption of honesty” re: withdrawals. But gone once gone. lowest amount.

Rule in Clayton’s case:: mixing trusts. First in = First out

Greymac:  divide the remaining amount ratably as of date of mixing.

The Innocent Volunteer

Re Diplock:  B’s claim against the trustees, then trace property, then against recipients.

Alteration of prop? Might not trace. If used to pay off loan, can’t pursue by subrogation. Recipients can invoke doctrine of  “a change in position”.

Protection and Indemnity of Trustees

In Trust Instrument

Re Poche: sis trustee does nothing, exemption clause covered commission. Gross negligence always actionable. 

Armitage v. Nurse:  A trustee exemption clause will excuse even gross negligence

Criminal Liability

Hammerling: T’ee repaid everyone, but guilty of fraud.
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