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Evidence outline

Prepared by Jennifer Dundas

Fall 2001, Professor Deutscher’s section

3 kinds of evidence:  testimonial, documentary, physical
Circumstantial evidence:  fact-finder must make an inference. Rule: if you can reach another rational inference, the result has to be acquittal.
Direct evidence:  The issue is the credibility of the evidence.

Legislative Jurisdiction

s. 91(27) of the Constitution Act of 1867 gives the feds power over Criminal Law and Procedure where “procedure” has been interpreted to include the laws of evidence.

s. 92(14) of the Constitution Act of 1867 gives the provinces jurisdiction over civil procedure, where procedure has been interpreted to include the laws of evidence.

R.v. Albright (1987) SCC: Albright’s certificate of previous drinking and driving convictions was admissible, despite BC evidence act, which prohibited use of the certificate. (Albright wanted to keep out, because a second conviction means an automatic jail sentence.) 

· Federal rules of evidence apply to proceedings under federal jurisdiction.

· S.40 of CEA (deference to provincial rules of E) should be interpreted narrowly.

(if the charge had been speeding, i.e. within prov. juris., then the prov’l rules of E apply.)

Dispensing with Formal Proof – Admissions, Judicial Notice, Presumptions

Admissions: accused party relieves other side of need to prove.  If asked for admission but refuses, a party will have to pay costs of proving (QB 51)

Judicial notice:  acceptance of “facts universally accepted by common notoriety”

R. v. Zundel (1990) (Ont. CA) Zundel was charged under the CCC with “spreading false news.” The TJ refused to take judicial notice of the Holocaust, but did take notice of the fact of the mass murder of Jews. Problem: If the court took JD of the Holocaust, the only remaining issue for trial would be whether Z knew the information to be false.  But since the court would have found the information “notorious” and “indisputable”, it would be virtually impossible to show reasonable doubt about Zundel’s belief in the information.  He would have had no defence.

· A court may take as judicial notice things about which there is virtual consensus in the community, based on irrefutable authority
· The taking of judicial notice ought not to deny the accused any chance of a defence against the charge.
Implications:  Even if a community accepts a fact as indisputable, the court has the discretion to find otherwise, despite the fact that doing so may bring the court into disrepute.

Presumption: if one set of facts is true, then another fact is presumed.  Rebuttable (e.g. no sign of person for 7 years, can be presumed dead, but presumption can be rebutted in court). Other presumptions:  sanity, paternity, innocence of crime.  Presumption of advancement: you are assumed to have given a gift to spouse or child, unless you can prove otherwise.

Relevance

R. v. Morris (1983) SCC:  (how high is the threshold for relevance? Not very)  Police find heroin on the accused when he enters the country after being in Hong Kong., and later find more in his dresser. They also find a newspaper clipping describing in detail the heroin trade in Pakistan.  Defence said the clipping should be omitted by the exclusionary rule, which prohibits the presentation of evidence that has the sole purpose of showing that the accused was the sort of person who would do the crime.  SCC sd admit, because relevant to preparatory actions.

· Evidence is not admissible if its only purpose is to prove that the accused is the type of person who is more likely to commit a crime of the kind of which he is accused.  “The exclusionary rule.”
· Crown evidence will be excluded if its prejudicial effect outweighs its probative value

· Evidence that has probative value, even if minimal, can be admitted.
 Important dissent:  (Lamer)  The evidence was highly prejudicial to the accused, but had little if anything to do with the crime (trifling weight), so it should have been excluded.   If evidence does nothing more than raise suspicion about the accused solely because a person who does one thing is likely to do another (the crime), then it must be excluded.   Quoting Pratte, J in Cloutier: “For one fact to be relevant to another, there must be a connection or nexus between the two which makes it possible to infer the existence of one from the existence of the other.”

****How to use this case:  

1)  The threshold for relevance of evidence is fairly low.

1)  The Exclusionary Rule, which prohibits the use of evidence that has more prejudicial effect than probative value, does not rule out the use of evidence that has limited probative value.  It doesn’t have to have a direct bearing on the act that gave rise to the charge.  It can show preparation, for example.

2)  Note whether there is a factual nexus between the evidence and the crime (as recommended by Lamer in his dissent, who argued for a tougher standard).

3)  Note that admissibility of evidence should not be confused with weight, and that admissibility does not make the evidence determinative of the issue.

Simpson v. Geswein (1995) Mb Queen’s Bench:  (Can evidence of a previous criminal conviction be used to prove the act happened, for purposes of a civil action?)  Geswein was convicted of assault with a weapon (a roll of coins).  Simpson then sued him for damages, and used the certificate of conviction as proof of his guilt, asking the court for an order granting summary judgment to her.  He denied the assault, and wished to introduce new evidence from a child.  However, the plaintiff made a motion for summary judgment, based on the fact of his previous conviction, which would preclude the need to prove the assault. The court accepted certificate of conviction as proof defendant did what plaintiff accused him of.

· Conviction of a criminal offence is prima facie proof that such person committed the offence, and can be held liable for damages (related to the material facts) in a civil court.

Reasoning:  the standard of proof of guilt for crimes (beyond a reasonable doubt) is higher than civil actions (balance of probabilities), therefore the civil courts can rely on the findings of the criminal courts. (However, Manitoba is the only province that has not overturned Hollington v. Hewthorn (british case) which held that defendant can force a plaintiff in a civil action to prove allegations, despite criminal conviction, IF def. pleaded not guilty.)  

Aside: is disposition sheet of acquittal admissible? No because standard of proof in CCC matters makes it irrelevant to a civil action.

R. v. Corbett [1988] SCC  (In criminal matters, when is evidence of previous criminal convictions relevant and admissible?) Corbett was charged with second degree murder.  The issue was the credibility of witnesses, since Corbett’s main defence was to attack the credibility of the Crown witnesses.  At trial, when Corbett testified in his own defence, the Crown produced evidence of his previous criminal convictions, including one for capital murder.  SCC said evidence was admissible.

· Evidence of previous criminal convictions will be relevant when an accused testifies on his own behalf, or the credibility of the accused is an issue because the accused does not testify on his own behalf, but gets others to attest to his character, 

Provisos:  

· the judge must instruct the jury to regard the evidence on in relation to credibility, not to the crime itself, and 

· the judge retains the common law discretion to refuse to allow such evidence when “a mechanical application” of the right to use such evidence would undermine the right to a fair trial (because the probative value is overshadowed by its prejudicial effect).

Reasoning:  To withhold such evidence, when it is allowed against other witnesses at the trial, would create an incorrect impression of the accused’s background.  The evidence has the potential to unfairly prejudice the jury against the accused, but balanced with the need to deal openly with the issue of credibility, this is a necessary tradeoff.  Judges can ameliorate the effect of the prejudice by warning the jury not to consider the information as evidence the accused committed the crime, but simply as evidence speaking to the credibility of the accused. “Rules which put blinders over the eyes of the trier of fact should be avoided except as a last resort.”

Addendum:  “similar fact evidence is admissible to show some particular trait or design, as long as the jury is told it is not permissible simply to conclude that the accused has a general propensity to do evil, from which the inference can be drawn that he or she committed the particular offence charged.” (Makin v. AG of New South Wales) 

In the joint trial of co-accused, the confession of one accused is admissible against that accused only, and the jury must be instructed that such evidence cannot be taken into account in determining the guilt of the accused  (Schmidt v. The King [1948] SCC)

If a witness makes inconsistent statements, the earlier statement may not be introduced as evidence of what happened, but only as evidence as to the credibility of the witness.  (Deacon v. the King [1947] SCC, and R.v. Mannion [1986] SCC)

Dissent (La Forest): Would allow the appeal, saying the evidence should not have been admitted.  

The following criteria should apply, when deciding whether to admit evidence of prior convictions against the accused:

1.  The nature of the conviction.  

· Deceit fraud cheating or stealing are universally regarded as reflecting adversely on a person’s integrity and honesty, while acts of violence which may result from a short temper, a combative nature, extreme provocation, may have little or no direct bearing on honesty and veracity.

· The more similar the offence to which the previous conviction relates to the conduct for which the accused is on trial, the greater the prejudice harboured by its admission.

· If jury already knows of the accused’s involvement in the area of his previous conviction, it may not add any information of value.

2.  Remoteness or nearness to the present charge.

· A conviction involving fraud or stealing, for example, if it occurred long before and has been followed by a legally blameless life, should generally be excluded on the ground of remoteness.

***How to use Corbett to argue admissibility of past criminal convictions of an accused:  

1) To argue for admissibility: 
i) note that S.12 of CEA allows witness’s prior convictions., 

ii) show that accused has put credibility in issue, and that in such cases, SCC in Corbett favoured a policy of inclusion of evidence, and that it specifically ruled out the possibility that admission of the evidence would abridge the right to the presumption of innocence enshrined in Charter S.11(d), as long as there is a proper warning to the jury.

iii) Rule out the factors raised by LaForest: 

-- previous conviction not too similar

-- conviction not remote

-- important for jury to understand this history (i.e. doesn’t already know accused had involvement in this area.)

-- not a one-time crime of passion or impulsivity, therefore affects accused’s credibility.

2) To prevent admission:  

i) the Crown is pursuing a mechanical application of the rule, 

ii) the prejudicial effect outweighs the probative value (a C/L basis for excluding evidence), and since section can be interpreted according to C/L (as per LaForest’s analysis in dissent) the judge has discretion to keep the evidence out, and 

iii) weigh the factors listed in LaForest’s dissent 

-- the crime was a one-time crime of passion, or other impulsive act, and since then the accused had led a legally blameless existence

-- the similarity of the crime in issue, and the previous crime, is too great, and creates a high degree of prejudice

-- the previous conviction is not relevant, because it is remote in time from the current charge, or remote from the issue of credibility.

(Deutscher notes that perjury is the paradigm crime for this rule – if you lied in court before you’ll lie again.) 

CEA S.12:  a witness can be asked about prior convictions. (Crown can’t go into circumstances of offence, although accused can raise the circumstances).

Remedies on appeal:  if a trial judge fails to recognize the discretion that lies with her, an appellate court may review the matter and a) order a new trial, or b) find that there has not been a miscarriage of justice and confirm the conviction, or c) in appropriate circumstances exercise its own discretion.

R. v. Seaboyer, R .v Gayme [1991] SCC: (When will relevant evidence be inadmissible?  When is past sexual history of the complainant admissible?)  Seaboyer was charged with sexual assault of a woman with whom he had been drinking in a bar.  Evidence showed physical signs of sexual assault.  The accused wanted to challenge the evidence of bruising, etc., as possibly having been caused by a sexual encounter at about the same time.  Gayme pleaded consent and honest belief in consent in relation to the charge of sexual assault against him.  He was 18, the complainant 15.  He wanted to introduce evidence about the girl’s previous sexual behavior.  The rape shield laws prohibited evidence of a woman’s sexual history or experience. The defence argued this contravened the Charter.

Held:  S 276 falls (the blanket prohibition on past sexual history.)  S. 277 stands (which allows certain exceptions (It’s now S.290 of the CCC)

The Exclusionary Rule: 
· To exclude evidence introduced by the defence, prejudice must substantially outweigh the probative value.

· To exclude evidence introduced by the Crown, prejudice must simply outweigh the probative value.

In cases of sexual assault, S. 290 applies, and the accused, to admit evidence of the complainant’s sexual history, will have to submit an affidavit specifically detailing the evidence to be called, and how it is relevant.  These situations will be exceptional.  The judge just caution the jury not to use the information to find the complainant less worthy of belief, or more likely to have consented.

*****How to use this case:  

A.  The Exclusionary Rule, as articulated in Morris, requires that the prejudicial effect does not outweigh probative value, for evidence to be admissible    However, Seaboyer is authority for the rule that when the evidence in question is being admitted by the defence, it will be admitted unless its prejudicial effect substantially outweighs the probative value.

B.  When the defence wants to introduce evidence of the complainant’s past sexual history:  Consider:

1. Does the prejudice against the Crown’s case substantially outweigh the probative value?

2. Is the evidence is intended to impugn the credibility of the complainant (more likely to consent or less worthy of belief?

3. Is it a fishing expedition?  The defence must establish the relevance of the evidence at a voir dire.

4. Will the evidence create a side issue, distracting the jury from the main issues?

5. Would the evidence and counter-evidence consume an undue amount of time.

6. Can the defence show at voir dire that it’s use of the evidence would be legitimate?

7. Is there a danger of surprise to the Crown, which had no reasonable ground to anticipate this development. (Peter McCormick, McCormick’s Handbook of the Law of Evidence)

8. Does it fit with the court’s indication that cases where the accused has an honest but mistaken belief in consent will be a valid instance for admitting such evidence?

Similar Fact Evidence

R. v. CRB (1990) SCC:  (When will similar fact evidence be sufficient to overcome the Exclusionary Rule) CRB was accused of sexually assaulting his daughter between the ages of 11 and 13.  The trial judge allowed the Crown to introduce “similar fact evidence” concerning sexual assaults on the daughter of his former common-law wife in 1975. The court allowed the evidence to be admitted.

· The probative force of the similar fact evidence must outweigh its prejudicial effect.  Admissibility therefore is judged on a sliding scale where the degree of probative force required to make evidence admissible will vary with the prejudice generated by the seriousness of the crime alleged by the Crown.  
****How to use this case (CRB:  credibility of victim in issue, Arp: identity in issue):
A.  To argue for admissibility:  

· look for a link between the similar facts and the accused to establish relevance, i.e. that the accused is the “very person”, not the “sort of person”, who would commit the acts. (In Makin – dead children buried in their various yards – the fact the acts were most certainly designed, and not accidental, was sufficient to overcome prejudicial effect) 

· look for strong degree of probative force

· argue “striking similarity”, “exceptional circumstances” (these terms come from Boardman)

· Use the facts of this case to argue for a low threshold for probative value – lapse of time, difference in ages was a problem, but parental-type relationship and fact of sexual assault was enough.

B.  To argue against admissibility: 

· high prejudicial effect ( lack of fair trial (S.11(d))

· note that the SCC said this case was borderline, and showed deference to TJ

· look for lack of connection between earlier similar fact and accused.

· Consider whether there has been corroboration between the witnesses – a danger that Sopinka warned of in dissent. (Sopinka’s views later adopted in Arp)

· Sopinka also warned that the more the evidence relates to  propensity, the higher the likelihood of prejudice.  That’s what the courts want to avoid.

· In similar-fact cases not involving children, this case should be distinguished, and Sopinka’s higher standard for admissibility should prevail.  He believed that the similar fact evidence should only be admissible if it’s an “affront to common sense” to believe the similarities were mere coincidence.

C.  Remedies:  the appeal courts ought to show deference to the TJ, if she applied the correct principles

R. v. Arp [1995] BCCA:  (How to use similar fact evidence when identity in issue.  Also, how to use similar fact evidence in multi-count indictments) Arp was accused of 2nd degree murder of one woman, but the charge was stayed.  Her body was found in a remote area, her clothing nearby, some of it cut up.  He was later charged with the murder of a second woman.  Her body was also found in a remote area, with her clothing nearby and cut up.  The charge on the first murder was revived.  The jury was advised that if they found the accused guilty of one murder, they could use the evidence in their assessment of the other murder.  If they thought the accused had likely committed the murder, then the evidence from the other murder could help them to make up their minds whether the same person had committed the two murders.

Held:  

1. To be admissible the similar fact evidence must show only on a balance of probabilities that it is likely that the accused committed the crime he’s being tried for.

2.   The likelihood of coincidence must be “objectively improbable”. (test: B of P)

3.  The judge must determine that the acts were likely committed by the same person, and that there is some evidence which links the accused to each of the similar acts. (This does not have to be established on a B of P, but evidence of mere opportunity is not enough.)

4.  Charge to jury: a caution not to make inferences of character from similar fact evidence, but only to determine whether the unlikelihood of coincidence helps to identify the accused as guilty.


Then, pool all of the evidence to determine whether the accused committed the acts. Don’t look at each act in isolation.

5.  Evidence introduced in a prior case that led to an acquittal can be introduced, if it does not raise the spectre of re-trying the first case.  i.e., the person’s innocence will not be in question.  This will be relevant in state-of-mind cases.  (e.g. a person was acquitted of fraud because he was unaware of what he was doing.  A second time around, on the same offence, this would not hold up.  But the accused innocence on the first charge would remain untainted.)

6.  In a multi-count indictment, a proper charge to the jury includes the following:PROBABLY DON’T NEED TO INCLUDE THIS FOR EXAM


1 Is the manner of the commission of the offences is so similar that it is likely they were committed by the same person?  the judge should review the similarities.


2.  The jury should be told that if they find it likely the same person committed more than one of the offences, then the evidence on each of those counts may assist them in decidinig whether the accused committed the other similar count or counts.


3.  The judge must tell the jury that if they accept the evidence of the similar facts, it is relevant for the limited purpose for which it was admitted.


4.  The jury must be warned they are not to use the evidence on one count to infer something about the accused’s character or disposition.


5.  If they do not conclude that it is likely the same person committed the similar offences, they must reach their verdict by considering the evidence related to each count separately, and put out of their minds the evidence on any other count or counts.


6.  The judge must make it clear that the accused must not be convicted on any count unless the jury is satisfied beyond a reasonable doubt that he or she is guilty of that offence.

The Hearsay Rule

Applies to out-of-court statements, records, made by a third party.

The rule:  Evidence about what a person said out of court is not admissible for the purpose of proving the truth of what that person said.

1st question:  is the evidence of what a third party said relevant?

2nd question: is it admitted for the purpose of establishing the truth of the statement? (is it hearsay)

3rd question: does it fall within one of the exceptions to the hearsay rule

or


relevant?


hearsay?


Admissible?

(in a conspiracy charge, the fact that the co-accused both made similar statements to another person would not be hearsay.  The evidence would prove joint fabrication – that they conspired to fabricate. The jury would be asked to determine whether they got together and lied.  What the lie was would be irrelevant.)

R. v. Baltzer:  accused wanted to invoke the insanity defence, and wanted to bring in a witness who could testify that Baltzer said weird things.  Crown said hearsay.  TJ said the remarks would reflect his state of mind, not whether the content of the remarks was actually true.

****How to use this case:  authority for the rule that a statement made out of court may be admissible if the truth of the statement is irrelevant, and it is being admitted to show state of mind.
****This decision seems to be an implicit recognition that statements made outside of court by an accused may be considered hearsay in some instances.  This would be a valuable addition to an argument that police informers are relating hearsay, when they describe the so-called “confessions” of the accused, and that information is used to prove the truth of the statements.

R. v. Strongquill (1978) Sask CA:  Police went to a home, where a woman told him that one of the occupants, Strongquill,  had recently been driving the car in the driveway.  Strongquill was obviously very drunk.  The officers took him to the police station and demanded a breath sample.  He refused.  He was charged with refusing to give a breath sample.  At trial, the judge refused to allow the officer to testify about why he thought Strongquill had been driving. CA said testimony admissible, because it shows why the officer made the demand for a breathalizer. It was not used to establish that S was actually drunk.

· evidence of third party statements is admissible in order to establish a witness’s state of mind.  It is not admissible for a determination of the facts in question.

the following are other valid uses of out-of-court statements.


For the Purpose of Refreshing a Witness’ Memory - a person can look at their ‘notes’ to refresh their memory, but can only testify to what they recall from personal memory.


For Cross Examination - previous out of court statements can be offered not to prove the truth of those statements BUT only to affect credibility.


To Have Witness Declared Adverse - If your own witness is being uncooperative you can bring in out of court statements to show that they are adverse.  


To Show the Basis of an Expert Opinion- A Psychiatrist can testify as to statements told to him if they form the basis for his opinion about that person.


Rehabilitation of a Witness- Credibility function - if in cross-examination it is alleged that the witness’ testimony is a recent fabrication, then on re-direct you can introduce a prior consistent statement - not for truth (the fact that the statement was true) but for the purpose of enhancing that individual’s credibility.  

Exceptions to the hearsay rule

MEDICAL RECORDS (the beginning of a more flexible approach to hearsay)
Ares v. Venner (1970) SCC:  A young man broke his leg in a skiing accident.  Ares suffered from signs of circulatory problems almost immediately, and eventually his leg had to be amputated below the knee.  Evidence of the circulatory problems was recorded in hospital charts kept by the nurses.  Ares sued the doctor.  He wanted the records introduced as evidence, but the hearsay rule prevented that unless the nurses could be called as witnesses, and he could not prove which nurses had made which entries.

· Records kept in a carefully devised and conducted system, which have a high probability of truthfulness, are admissible.

Indicia of trustworthiness:

· made by someone having a personal knowledge of the matters being recorded 

· made by someone under a duty to make the entry

· Complete disinterestedness on the part of the recording party.

· A duty to conduct the test recorded

· Record made contemporaneously

· Record made before litigation contemplated

CHILD OF TENDER YEARS

R.v. Abdullah Khan (1990) SCC: A mother went to see Dr Khan with her child, T.  T was alone with the doctor  for 15 minutes.  Later she told her mother he had put his penis in her mouth.  Semen was found on her clothes. The trial judge refused to allow T’s disclosure to her mother to be admitted as evidence.  

· The SCC says normally the child will be required to give “viva voce” evidence, but the court may receive hearsay evidence and rely upon it to determine the facts, if the hearsay testimony is both NECESSARY and RELIABLE.

Necessary?  

· evidence of psychological trauma to the child if testifying?

· Is child incompetent?

· Is it difficult to obtain other evidence.

Reliable?  Consider

· demeanour, 

· timing

· the personality of the child, 

· the intelligence and understanding of the child, 

· the absence of motive to fabricate 

· other matters

· made before dispute or litigation?

· Did declarant have a peculiar means of knowledge not normally possessed?

****This does not make out-of-court statements by children generally admissible.

R. v. Smith (witness is dead – used to be an exception to hearsay) (necessity established, so what is the threshold reliability for hearsay evidence)  Murder victim, in Canada to do a drug deal, phoned her mother four times before she was killed.  The last time she called she said Larry, the accused, was there to pick her up.  She used a stolen credit card at the hotel.  She also had a motive to fabricate (didn’t like the guy her mom was sending to get her).
· The standard is not one of absolute reliability, but a circumstantial guarantee of trustworthiness. The character of the declarant is relevant, as is possible motive.

· If a dead witness could have been impeached on the stand (e.g. drug deal, fraud re: credit card), trustworthiness is in question.

· The statements will be inadmissible where the hearsay evidence is equally consistent with other hypotheses.

(See R. v. Grewall on Quicklaw – a good case for analyzing how to approach an evidence problem)

What happens to the established “pigeon holes”

under the principled approach?

Pigeon hole exceptions provide presumption of admissibility, which must be rebutted by opposing side. (Starr)

PRESENT INTENTION

R. v. Starr:  Cook told a woman who was wanted to date him, Giesbrecht, that he and Starr were going out to do an Autopac scam.  He was later found murdered by a wrecked car.  SCC said her testimony was not admissible, because Cook had a motive to lie to her (an excuse not to see her) Cook might have been speculating, and it was double-hearsay.
· The present intentions rule gives way to the principled approach, and only applies when it is not made under circumstances of suspicion (meeting reliability),( and if statement made by the accused himself.—check this)

The pigeon holes in general:

· Starr didn’t explicitly eliminate the old categories, but showed they should be reinterpreted in the light of the principled approach.

· If hearsay fits in one of the old categories (rare), it is prima facie admissible, and onus on party objection to prove inadmissibility based on  necessity and reliability.

Brian Jack trial: “I’m going to leave my husband” – admissible under the present intentions rule.

INFORMAL, OR ADOPTIVE ADMISSIONS

In general, anything the Plaintiff said is admissible at the behest of the defendant.  Anyone who is opposite in interest to the other can bring in statements of the other.  Statements made by an accused person can be admitted by prosecution.  This, of course, is especially relevant to statements against interest.

Wiedemann v. Walpole: (what’s the civil standard for adoptive admissions?) breach of promise to marry.  Guy never responded to letters talking about marriage, never stated they weren’t getting married.  The court said a reasonable person wouldn’t reply.

· To determine whether a person has adopted a statement, as what a reasonable person would do in the circumstances?
R.v. Eden (1969) OCA:  (What’s the criminal standard for adoptive admissions?) Three kids took a stolen car on a joy ride.  When police caught them, and put them in the back seat, two kids confessed.  The other, Eden, said nothing. Is silence an adoptive admission, when made in the context of a police investigation?  OCA said silence is not inculpatory, in situations of arrest.

There is no obligation on people to make exculpatory statements during arrest, when their co-accused are making confessions.   

· The right  to remain silent means the adoptive admissions principle is not in effect when a suspect is under conditions of arrest, and his/her co-suspects are making incriminating statements about the first suspect.

STATEMENTS MADE IN FURTHERANCE OF A CONSPIRACY

R. v. Carter (1982) SCC:  Carter was charged with being part of a conspiracy to import narcotics.  Hearsay evidence in the form of wiretaps was important to case, and presented at trial.  At trial, the jury was told that before it could consider the hearsay evidence, it had to be convinced beyond a reasonable doubt that the accused was a member of the conspiracy.

· Normally, the statement of one co-accused in a conspiracy could only be used against himself.  But when one accused testifies about statements by another co-accused, and those statements were made in furtherance and in course of a conspiracy, those statements are admissible against all co-accused. (bragging about a crime would not be admissible)
Process:

· All of the evidence goes in, including the hearsay.

· In weighing the evidence, the trier of fact must first decide without reference to the hearsay evidence, whether it has been proven beyond a reasonable doubt that there was a conspiracy.  If they cannot find this, they must acquit. 

· If they do find a conspiracy, then they must consider whether the accused was part of the conspiracy.  To do this, they must first determine whether there is enough independent non-hearsay evidence to establish on a balance of probabilities that the accused was part of the conspiracy.  If the jury decides that this threshold has been met, only then may it consider the hearsay evidence.  

· Jury considers whether there is proof beyond a reasonable doubt.

· Heavy cautions are to be made to the jury.

***how to use this case:  1) note that admissibility is automatic, unlike all of the other hearsay exceptions  2) Is there proof of a conspiracy beyond a reasonable doubt?  3)  Decide whether there’s enough non-hearsay evidence to establish on a B of P that the accused part of the conspiracy  4) Jury then considers hearsay, and whether there is now proof beyond a reasonable doubt.


*****Since the case was decided nearly 20 years ago, it may be time to revisit it, and simply apply the principled approach – necessary and reliable, as was done with the present intentions exception in Starr. With conspiracies, the evidence will usually be necessary, since conspiracies are comprised mostly of words spoken to co-accused. As for reliability, you’re dealing with an accused, so this might be in question, however, consider witness’s motive and demeanour, and whether content of hearsay statement was something that only the accused could have known.  In such a case the test of reliability can be met.

STATEMENTS OF DECEASED PERSONS

St. Hilaire v. Kravacek (1979) OCA: St Hilaire made a loan of $5000 to the Kravaceks in  1956.  More than 20 years later he died, before the loan was paid off.  20 years was the statute of limitation on the collection of debt.  He left beyond a scribbler in which he had made several notations about interest payments on the debt.  The estate introduced these as permissible evidence, based on the view that the statements were adverse to the deceased, who would not have made notations that were against his pecuniary interest.  But the evidence had the effect of extending the period of limitations for the collection of the debt, as payments on a debt renew the period of limitation, and therefore could be seen as been favourable to the deceased’s interest.  The defendants challenged the admission of the evidence.

· The normal rule on statements of a deceased person:  The written or oral declarations of a person, since deceased, which were against his pecuniary or proprietary interest at the time that he made them, are admissible as evidence of the facts contained in the declarations, provided that the deceased had competent knowledge of the facts stated.

· Now:  if it later happens that the statements can be used to the advantage of the deceased person’s estate, they may still be admitted, provided there is sufficient evidence of the veracity of the date on which they were made.

· The judge decides whether there’s a reasonable probability the statements were made at the time indicated, and it’s up to the jury to decide on a Balance of Prob.

****How to use this case:  when considering the hearsay statement of a dead person, ask whether the person had personal knowledge of the matter, and it was against his/her interest at the time the statement was made.  If it later turns out that the statement is to his/her advantage, establish veracity of the date of the statement.

R. v. O’Brien (1977) SCC:   Jensen and O’Brien were both accused of drug offences.  O’Brien was tried and convicted.  Jensen fled the country.  Jensen later returned to Canada, and told O’Brien’s lawyer that he, Jensen, had committed the drug offence by himself.  He agreed to testify in order to clear O’Brien.  The public confession was to be in circumstances in which his words could not be used nor be receivable in evidence against him in any criminal trial.  Before the hearing, Jensen died.  O’Brien’s lawyer testified at a hearing of the BCCA about Jensen’s statements.

· A declaration against penal interest by a deceased person is admissible as hearsay evidence, but the circumstances must be such that the declarant is truly exposing himself to prosecution, not seeking the protection of the Canada Evidence Act from further use of his statement.

· Just about the only thing that will qualify is a confession to police, since Charter S.13 means if you testify in any proceedings, the evidence can’t be used against you later.

R. v. Lucier (1982) SCC:  Lucier took out extra insurance on his home.  Shortly after, there was a fire in the home, at which a friend of his was injured.  The friend confessed to police, after being cautioned about his rights, that Lucier had paid him $500 dollars to start the fire.  He died a few days later.  No conviction.  He might have had motives for harming Lucier.

· Hearsay evidence that is adverse to the penal interest of the speaker is admissible when it is used to exculpate an accused, but is inadmissible when it is to be used to inculpate an accused.  The SCC obviously does not want people convicted on the basis of this kind of evidence.

DYING DECLARATIONS

These are only available in criminal cases and are only admissible to prove the identity of the person who caused the deceased’s death.

R. v. Jurtyn (1958) OCA: A traffic accident caused the deaths of two people. One of the victims told police just before he died who was driving the car.  That person was charged with criminal negligence causing death.  The “dying declaration” was admitted at trial and the accused was convicted.

A dying declaration may be admitted for the prosecution or the defence when:

· The deceased had a settled, hopeless expectation of almost immediate death;

· The statement was about the circumstances of the declarant’s death;

· The statement would have been admissible if the deceased had been able to testify – i.e. as statements of fact founded on personal knowledge

· The offence involved the homicide of the deceased.

To argue against admissibility, focus on reliability, and the fact that a deceased is not without complex motives at the point of death. The religious underpinnings of the rule reflected in R.v.Woodcock (1789) are not the reality for many people now, and the assumption that imminent death causes one to speak the truth may no longer be true.

RES GESTAE

R. v. Clark (1983) OCA:  Maisie Clark was stalking her ex-husband, after he started seeing and then married another woman.  She went to their home. The new wife was heard by a neighbour to be yelling.  When the neighbour went to the home, she saw the victim standing in the driveway with blood stains on her clothes, and heard her say “Help, I’ve been murdered.  I’ve been stabbed.”  A few moments she said “call an ambulance.”

· Hearsay evidence may be admitted as part of the “res gestae” if the statement is made close enough to the event and in such conditions as to preclude the possibility of concoction or distortion adverse to the accused. Made under ongoing pressure or involvement in the act, and with  “immediate and uncontrolled domination of the senses”(wigmore)
· The tougher standard of Leland – exact contemporaneity – disposed of.

*****How to use this case: 1) Does the person have time to reflect, and concoct? If so, probably not part of res gestae.  Ongoing pressure or involvement in the act required.  2) Leland standard requiring exact contemporaneity explicitly rejected.

Applied to bodily sensations:  “I have a pain in my side.” Admissible.  “I have a pain in my side because Joe punched me.”  Not admissible.  The punch was in the past, and could not be interpreted to create an uncontrolled domination of the senses up to the present moment.

STATUTORY EXCEPTIONS

s. 49(2) of the Manitoba Evidence Act allows for the admissibility of business records if:


(1)
The record was made in the ordinary course of business; and


(2)
It is ordinary for that record to be made in the course of business.

s.30 of the Canada Evidence Act is the companion of s.49(2) of MEA, however it does not require that it be “ordinary” for that record to be made.

s.49(4) MEA states that if the recorder of the record has no personal knowledge of the matters they recorded, this effects weight and not admissibility.

s.30 CEA states that in order for evidence to be admissible it must have been admissible if the record maker was able to give oral testimony of its contents.

Basically the MEA allows in records that contain or are based on hearsay. The CEA strictly prohibits this.


As with most statutory provisions, you will reach a different result depending on whether you interest the statute literally or interpret the “spirit of the statute”.
GOVERNMENT OR BUSINESS RECORDS

R. v. Martin (1997) Sask CA:  Martin was charged with fraud, after submitting records to the Canadian Wheat Board which showed his average yield per acre must have been 60 bushels.  The CWB wanted to introduce documentation from the Statistics branch of the Sask’n gov’t which showed the average yield per acre in that part of the province was less than 30 bushels per acre.  Martin challenged, saying they were triple hearsay: farmers, to stats can, to Sask branch.  The document was ruled admissible.

· Under S. 30 of the CEA, a business record may be admitted as evidence without testimony if a) it is made in the usual and ordinary course of business, and, b) it contains the same information where oral evidence would be admissible.

· Records relied on for accuracy in the business world will be considered inherently reliable.

· Fact of hearsay gets to weight, not admissibility.

Consider: is there motivation for gov’t to lie about the stats? Is there motivation for the provider of information to misrepresent?

Olynyk v. Yeo (1988) BCCA:  (What would fail to qualify as an admissible business record?) Olynyk was in a car accident, and his knee was injured.  Yeo was the other driver.  Several months later Olynyk fell down the stairs at his home, and the injuries prevented him from being able to work at his construction job.  A doctor at this hospital recorded notes which indicated Olynyk had been walking down the stairs in the dark, so as no to wake his son.  The notes were admitted as evidence, and Olynyk appealed on the basis that they were inadmissible.

· Under equivalent to MEA S.49 (4)):   only those facts that are within in the observation of someone who has a duty to record them, or which are communicated to another person who has a duty to record them, may be admissible.

****how to use this case:  Under MEA S.49(4) and its equivalents, you have to be operating under a duty to record the very information recorded for it to be admissible.  Should also know who made the original statements.

R. v. Bell and Bruce (1982) OCA:   (What qualifies as a document made in the ordinary course of business?) Bell and Bruce were charged with fraud.  Bank records were crucial to the Crown’s case.  The bank’s computer produced two copies of each months transactions.  One went to the customer.  The other went to and was kept at the branch.  The original information was then erased from the computer. At trial, the judge refused to allow computer printouts showing the transactions of the accused, because the original record no longer existed.  

· Documents used by business in the ordinary course of business include:  

(1) A record  in any form, even illegible form;

(2) The form of the record may change from time to time, the new form is equally a record of the information within;


(3) A record can be a compilation or collation of other records;

(4)The record must have been produced as a reference source or as part of an internal audit system.

· Any alterations in the form of the record get to weight, not admissibility.

Privilege

SPOUSAL PRIVILEGE

At common law, a spouse is neither competent nor compellable for either side.

At statute:

S.4 MEA (civil) both competent and compellable by either party, but under S.8, not compellable during marriage.

S.4 CEA  Reduced competence


(1) competent for defence.  But usually if competent, then compellable.  Compellability for defence not addressed.


(2) competent and compellable for certain offences (domestic abuse)


(3) not compellable to disclose communication during marriage.


(4) spouses competent and compellable for offences against children.

Note: privilege does not apply to common law marriages, and divorced couples.

Rumping v. D.P.P. (1962) (H.L)  The accused was a seaman who was charged with a murder that had occurred while he was on a ship.  The accused had given a letter to a shipmate to mail to his wife.  The shipmate turned it over when he found out the accused had been charged.  The letter contained a confession to the crime.  Admitted at trial. He was sentenced to death.

· Spouse privilege does not extend to third parties who hear or intercept the communications

· The spouse has the right to choose whether to testify..

****How to use this case: intercepted communication not privileged.  What exists is the right for a spouse to choose Consider whether the sanctity of marriage would be compromised by the use of the intercepted communication.  Can spouse be blamed?

A Broad Policy Approach to Privilege

Slavutych v. Baker (1976) (S.C.C) was the first time the S.C.C. indicated that it is willing to recognize Privilege on a case-by-case basis as a question of policy and principle, rather than sticking with categories of privilege. This is similar to the approach taken with Hearsay.

In Slavutych, the S.C.C. held that comments made by the plaintiff in a confidential submission to a faculty committee were not admissible against him in a wrongful dismissal case.  This was done primarily on the basis of a breach of confidence doctrine,. However, in obiter, the court indicated it was also willing to recognize a privilege based on 4 criteria set out in Wigmore on Evidence:

Wigmore Four:

(1) The communications must originate in a confidence that they will not be disclosed.

(2) This element of confidentiality must be essential to the full and satisfactory maintenance of the relationship between the parties

(3) The relation must be one which in the opinion of the community ought to be sedulously fostered

(4) The injury to the relationship by disclosure of the communication must be greater then the benefit thereby gained in the correct disposition of litigation. (This will usually be fatal to privilege.)

Note: in a fact scenario similar to Slavutych, you could argue that the SCC overestimated the importance of the relationship between a professor and a tenure committee.  Surely the community would not wish to protect people from making vindictive, harmful and unsubstantiated comments about fellow-employees, and then claim the protection of privilege.  Argue that while the SCC applied the Wigmore four, it did so in obiter, and therefore the test as applied to these facts is not binding.
Note: In most cases #4 will not be met. This approach however was applied and approved of in

R. v. Gruenke and L.L.A v. A.B.


The significance of Slavutych is that for the first time it recognized the four criteria.  However, this was done in obiter dicta, as the case was decided on the basis that disclosure of the document was a breach of confidance, not a breach of privilege.  But the door is open to considering other areas of privilege – e.g. doctor-patient, clergyman-parishioner, journalist-informant, counsellor-client.  (What about whistleblower-authority?)

Exercise:  run through the Wigmore Four with regard to Doctor-Patient privilege, and journalist-informant privilege.

GENERALLY

RELIGIOUS ADVISOR-CONGREGANT

R.v. Gruenke (1991) SCC: Gruenke was convicted of first degree murder along with her boyfriend, after an 82-year-old man was killed.  Her defences included self-defence, that her boyfriend did it alone, and/or spontaneous act (no premeditation).  However, the evidence of the pastor at her church rebutted all of these defences.  He disclosed that she had clearly confessed to him.  Her lawyer tried to argue that the court should recognize a new class of privilege – religious advisor-congregant.  In the alternative, he argued for privilege based on Wigmore’s four criteria.

· To recognize new “class privilege”, the relationship has to be one inextricably linked to the legal system. (although note that in LLA v. AB and Seaboyer, the courts have held that the effect of encouraging people to report sexual crimes, which would be of benefit to the legal system, is not sufficient to invoke this class privilege)

· The Wigmore 4 are recognized as good guidelines, but are not carved in stone.

· The grounds for establishing a new class are narrowed greatly.

The court recognizes that in order to protect freedom of religion you cannot argue on either of the first three tests that the pastor was not ordained.   You also do not have to make a formal “confession” to pass Wigmore’s test, it is enough that you are talking to someone in a religious context (this would cover the church counselor).  However, the courts said in this case that the first criteria of W4 was not met, the communication did not originate in the confidence that it would not be disclosed:

1.  Neither the pastor or the counselor ever told her that they would not tell the police anything she confessed to;


2.  More importantly, she herself said she was going to tell the police.

***how to use this case:  

1) with regard to religious communications:  

i) S. 2 of the Charter enhances the claim that communication made in confidence to religious leader or ordained minister should be afforded privilege, but there is no class privilege for “priest-penitent”, so you have to proceed on a case-by-case basis.

ii) no requirement of “formal” confession, just religious context  

iii) apply wigmore4 (esp’y expectation of confidence), and 

iv) take into account: the nature of the communication, the purpose for which it was made, the manner in which it was made, and the parties to the communication.  

2) in general: 

i) where there is a class privilege, the presumption of privilege must be rebutted (this case does not say how to do that).

ii) Where there is NO class and therefore a presumption of admissibility, rebut using the case-by-case approach, and the Wigmore 4, recognizing that it is a useful framework, but not carved in stone.

iii) the case narrows grounds for new classes of privilege, and suggests that while new classes may be found, they must be inextricably bound to the legal system. 

SEXUAL ASSAULT COUNSELLING RECORDS -- Criminal

L.L.A. v. A.B. (1995) SCC: AB was charged with sexually assaulting the complainant when she was a child.  Accused wanted the production of all records from the counseling of the complainant.  They issued a subpoena duces tecum (bring documents)- ad testificandum (bring your mouth).  The crown made a motion to quash the subpoena — arguing the inadmissibility of the evidence and the testimony of the counselor.  The Ac wanted the counselor to produce the records, once they had the counselor there — the subpoena was a device to get the notes before the court.  The Crown argues that there was a privileged relationship between the counselor and the complainant.

· No class privilege for therapist records (tough to say who’s a counselor?).

· on a case-by-case basis (Wigmore 4) a complainant can succeed in getting the records treated as privileged if it can be proved that they are irrelevant, or unreliable, or not taken contemporaneously with the counseling, etc. Also consider:

· utilitarian reasons: the harm done to the counseling relationship may outweight the good that inures to the justice system

· privacy rights – some things are so inherently private they should not be disclosed.

· obiter: The law allows for the overriding of other recognized class privileges if it shows an accused’s innocence (e.g. Informer and Public Interest).

The SCC upheld the balancing procedure as set out in O’Conner:


1.
The defendant must subpoena records;


2.
If they are not produced a voir dire will be held to determine if the 3rd party should produce them:


a)
ask if the records are likely to be relevant, if yes, then the TJ will be able to look at them.

3.  
If the TJ is able to look at the records he must edit them and turn over to the defence those portions which have “significant probative value that is not substantially outweighed by their prejudicial effects to the administration of justice or the complainant’s privacy and equality rights”.

****how to use this case:  

i) defendant must be able to show relevance of the information in the records at a voir dire.  No fishing expeditions.

ii) Look at grounds for TJ to edit the records if Def. successful at voir dire. TJ can edit where the probative value would be outweighed by the prejudicial effects on A) the administration of justice, or B) the complainant’s privacy and equality rights.

i) a  new class of privilege has effectively been established because of the onerous requirements placed on defendant to show relevance. (but once this threshold reached, more disclosure required than in criminal cases – see A.M v. Ryan)

ii) if the records are already in the hands of the Crown, they must be disclosed as per Stinchcombe. (Crowns no don’t ask for them)

To argue against this case note that this aspect of the decision was only endorsed by a minority of the justices.

SEXUAL ASSAULT COUNSELLING RECORDS – Civil

A.M. v. Ryan (1996) SCC:  A went to see R for treatment, he had sex with her and she is suing him for this — for psychological damage.  R defending himself by arguing consent, and by arguing that he did not cause her mental problems.  A later when to a psychiatrist to deal with the problems caused by R.  But, she took measures to ensure the sessions were completely confidential. Psychiatrist even stopped taking notes.  A then sued R, and R wanted psychiatrist testimony and her records admitted.  Here, R. could make the case for relevance, since he had personal knowledge of other aspects of A’s background that might have caused her problems, other than him.  SCC applied W4, and allowed for a partial privilege, regarding who can see the documents, editing of the documents.

****how to use this case:

· In a civil case - Defendant cannot invoke constitutional right to fair trial. 

· But, as per Seaboyer, can’t legislate against relevant evidence admitted by an accused.

· Defendant can make a case for relevance of the counseling communications, through personal or third party knowledge of what’s in the records, (addressing barrier of relevance from LLA v. AB)

· Easier to get records in civil cases:

· The fact of inherent reliability (e.g. not made contemporaneously) won’t necessarily defeat admissibility.

· The interests of the defendant in a fair trial, while not constitutionally protected, are still given substantial weight, sufficient to overcome right to privacy, and desire to protect therapeutic relationships.

· No editing, as there would be in a criminal trial.

· Note that disclosure of documents was limited to one copy, and only the judge, the defendant’s lawyer, and expert witnesses could see it. Not defendant.

SOLICITOR/CLIENT PRIVILEGE

Basic Rule: Where there is no waiver by the client, and no suggestion of fraud, evasion, crime or civil wrong on client’s part, the lawyer will not be allowed to reveal oral or documentary communications between himself and his client. (If seeking lawyer’s advice is part of the A/R of a crime, then it is not privileged)

LAWYER’S BRIEF PRIVILEGE

Levin v. Boyce (1985) Man. C.A.:  (purpose of statement to lawyer matters) Pl was suing Df for personal injuries suffered in an automobile accident.  The question on appeal was whether the defendant’s statement made to M.P.I.C. is privileged at C/L.   S.19 of the M.P.I.C. requires a person to make this statement before filing a claim.  The Df claimed that her comments were covered by solicitor-client privilege.  Her statement had a dual purpose: 1) to comply with the statutory requirements of s. 19 of the M.P.I.C. Act: 2) for counsel in anticipation of litigation.

· If the dominant purpose of the statement or document is the anticipation of litigation then it is privileged. With dual purpose – equal weight to both – then no privilege.
Royal Bank of Canada v. Lee (1992) Alta. CA (who gives waiver and how) Lee was the former auditor of a business now going bankrupt. A representative of the bank was appointed as receiver and he alleged that he received a confession from the principle shareholder of the business that the business had doctored inventory reports.  The bank asked the receiver to produce a letter to the bank’s lawyer submitting the confession and how much damage was suffered as a result of the fraud (this in turn would help the bank determine who they would sue the shareholder and/or the former auditor who missed the fraud).  The Bank upon getting the letter decided to sue the former auditor, the receiver accidentally released a copy of the letter to the auditor’s lawyers.  Upon getting it the auditor’s lawyers brought it to the attention of the bank’s lawyers.  No question the letter was privileged.   Issue: who can waive solicitor-client privilege.

· waiver must be express, and from client not lawyer
· Accidental disclosure does not create a waiver.
· Solicitor client privilege becomes a rule of property – who owns and can access the iniformation
· Solicitor-client privilege can be seen in this case to have a higher value than spousal privilege (Rumping) where interception of a document quashed privilege.
JMNC v. Wpg CFS and Awassis: (inadvertent loss of privileged document)  CFS wanted documents relating to policies on child apprehension back, and wanted and injunction preventing their use.  Trial judge said information was privileged, but he had discretion.  Relevant?  Yes.  Then apply dominant purpose test.  Prepared for trial?  TJ said Plaintiff could keep the document.  MBCA said document would have to be returned only if use of document would be unconscionable.

i) In Manitoba, once documents are in the hands of the other side, hard to get back.

ii) Documents inadvertently released to the other side lose their privilege, unless use would be unconscionable.

iii) There’s a schism in the law in MB re Loss or gain of privileged documents.

****How to use this case:  

i) With inadvertent disclosure, argue unconscionability, but

ii) note that the courts are more likely to apply a Rumping-spousal privilege kind of test, where privileged document falls into hands of third party. (It’s up to you to defend your privilege) 

iii) To distinguish this case on the facts, and get privilege restored, note that in this case, the court was dealing with information not specific to the parties.

(example) R. v. Tompkins (1978), 67 Cr.App.R. 181.  In that case the accused was charged with handling stolen goods including a stereo unit which was identified by the complainant as having a loose button.  The accused repeatedly denied that the button had ever been loose.  Crown counsel had been handed a note which the appellant had passed to his counsel during the trial, and which had been found lying on the floor of the court by a legal assistant.  The note clearly indicated that the button had been loose and that the appellant had applied glue to fix it.  Crown counsel confronted the appellant with the note and asked him whether he still stood by his previous answer.  The trial judge ruled that the cross-examination should proceed without any direct reference to "that particular piece of paper".  Thereafter, the appellant conceded that the button had been loose and he had fixed it with glue.  The Court of Appeal (Criminal Division) held that the note, although clearly privileged from production, was admissible in evidence once it was in the possession of the prosecution; but the trial judge had a discretion to exclude the document, as he subsequently did. 

Descoteaux v. Mierzwinski and A.G. Quebec (1982) SCC (when does solicitor client privilege begin.  What happens when search warrant used to seize documents from lawyer’s office) A search warrant ( legal aid file of the Accused from a lawyers office.  The cops believed that the Ac had lied on his LA application with regards to his finances in order to fraudulently obtain LA.  The application form itself had the client’s personal information on the front including financial information and the lawyer’s notes regarding the case on the back.  The TJ held that the record was to be produced to the Crown and admissible b/c it was made b/f the lawyer-client relationship came into existence.  The CA agreed with the TJ and added if he was wrong then the application was admissible under a C/L exception to the S/Cl privilege, that it was the instrument of a crime.

· the solicitor-client privilege arises when any communication is made to a lawyer or his assistants in their professional capacity

· exception to solicitor-client privilege: when information is: 1) Communicated for the purpose of facilitating a crime; or 2) a crime itself.

· Records shall be edited by the TJ to preserve the privilege that attaches to the information that is not captured by the two exceptions.

BUT,

Privilege is also a SUBSTANTIVE RULE of law, and therefore must be applied to requests for a warrant. Factors a judge must consider when asked for a warrant:

· Is the document absolutely necessary (no other source of info)

· Take steps to preserve privilege – call someone from the bar, and limit scope of search.

(s. 488.1 CCC has codified this decision. After a warranted seizure of a document from a lawyer’s office, a hearing must be held to determine privilege.)

****how to use this case: was the proper process for obtaining and executing a warrant followed? (criteria for obtaining warrant met) If yes, then hold hearing as per CCC s.488.1, and look at above factors that may preserve privilege.

WILLS EXCEPTION TO SOLICITOR-CLIENT PRIVILEGE

A lawyer may testify as to confidential communications between himself and his client once that client has died regarding (i) undue influence; (ii) capacity; and (iii) true intentions.

Geffen v. Goodman Estates (1991) SCC (Will’s Exception extended to creation of trusts)  Goodman died with 4 children (1 woman and 3 men).  In the original will, the daughter, who had a history of mental illness, was left a portion of the estate, the rest to be divided amongst the grandchildren.  When Goodman died a new will had surfaced leaving the entire estate to her daughter.  The brothers approached their sister and convinced her to see a lawyer about alerting what they thought was an unfair situation.  A trust was created by this lawyer which gave the estate to the brothers to hold on trust for their sister for her life and the remainder was to be divided equally amongst the grandchildren on her death.  The sister then wrote a will leaving everything to her children and later died.  Her children then sued the brothers children claiming the trust is invalid for undue influence (the bros and the sister).  Therefore the lawyers testimony becomes relevant as to whether there was undue influence, because if she had independent legal advice there cannot be undue influence at law.  The problem is that there is privilege on the communications between the dead daughter and the lawyer, and that privilege is inured to her heirs (her children) when she died.  They were not willing to waive the privilege.  The bros children argued that this case is analogous to the Will’s exception.

· In general, Solicitor-client privilege survives death of client, and is inherited by the estate.

· Solicitor client privilege is not absolute – there are exceptions (e.g. wills)

· Consider what is in best interests of the dead person (principled approach).

****How to use this case: The principled approach of Ares v. Venner and Khan to questions of admissibility doesn’t just apply to hearsay.  Here, the cases were drawn on as authority for the proposition that the principled approach can be applied to matters of admissibility generally.

In general, you can argue the principled approach of Ares, Khan and Smith to get evidence in that would normally be kept out, and the Wigmore 4 approach to try to keep evidence out, and create privilege.

PUBLIC SAFETY EXCEPTION TO SOLICITOR-CLIENT PRIVILEGE

Jones v. Smith (1998) SCC:  Lawyer gets psychiatrist to do an assessment on his client, who is charged with aggravated assault of a prostitute.  Tells client nothing he says to psychiatrist can be used against him.  Client reveals a plan to murder prostitutes, and this assault was just practice, to see if he could live with himself if he did it.  Psychiatrist went to court to get a declaration that he could disclose.  TJ: must disclose.  CA: can disclose.  SCC: there are three exceptions to solicitor client privilege.  1) Innocence of Accused (e.g. where lawyer is accused of wrongdoing by client, or where the client no longer has an interest to protect, and the lawyer can help exonerate) , 2) Criminal communications (as in Descoteaux), and 3) Public Safety Exception.

Public Safety Exception:  must meet three factors:  

· Clarity (clear threat to an identifiable person/persons) (specificity of method, and evidnce of planning will help to establish this) (general threat to large community or people in general not enough)

· Serious bodily harm

· Imminence (in this case, not well-established, since accused had been out on bail for 18 months without committing a murder, but oh well)
If met, only the information relevant to those factors is to be released.
What to do? The Supreme Court is rather brief in this regard:  "It is sufficient to observe that it might be appropriate to notify the potential victim or the police or a Crown prosecutor, depending on the specific circumstances."
The SCC speculates that perhaps national security or a terrorist threat will be grounds for breaching solicitor-client privilege.  EXERCISE:  How would you argue this?

Note:  the breach of solicitor-client privilege is intended to prevent harm to a victim.  However, the court does not address whether once the privilege is breached, the party breaching it can then be called to court to give evidence against the accused.  You could argue that this case does not mean that the expert’s opinion is admissible in court.

Note: the court said the expert must disclose, but on the other hand it confirmed the order of the Court of appeal, which said the expert may disclose.  Which is it?

INNOCENCE AT STAKE EXCEPTION
R v. McClure [2001] SCC (when does sol-client privilege yield to the right to make full answer and defence)  McClure was charged with a number of sexual assaults, that had occurred years ago while he was teaching.  JC heard about the assaults, and went to police.  Charges were laid in connection with the assaults he reported.  JC then went to a lawyer to pursue a civil suit, and then went to a psychologist -- 11 years after an alleged sexual assault.  

TJ applied the O’Connor test on release of confidential therapeutic records, which is based on protecting privacy.  SCC said generally solicitor-client privilege is not absolute – but it should be as absolute as possible.  O’Connor test not appropriate (it’s about protecting privacy). How should court decide if right to make a full answer and defence is enough to trump solicitor-client privilege?  It said the test should be the “innocence at stake” test.  A very stringent test.

· The privilege should be infringed only where core issues going to the guilt of the accused are involved and there is a genuine risk of a wrongful conviction.

· Two steps for “innocence at stake”:  

A) there must be grounds to believe the evidence could raise a reasonable doubt as to guilt, and that info must not be available from any other source,  (attacks on credibility not sufficient reason) (McClure failed at this stage)

B) the accused must be unable to raise a reasonable doubt as to his guilt in any other way.  At this stage, the judge examines the file to see if there’s sufficient info to raise a reasonable doubt.  If there is, release it.  If not, defence can’t see it.
Clearly the test will almost never be met since it is tough to pass without knowing what’s in the file.
PUBLIC INTEREST PRIVILEGE
To what degree does the public interest to disclose out weigh the public interest not to disclose?

What test to you use?  

Carey v. Ontario (1986) SCC: (under what circumstances will class privilege attaching to cabinet documents be set aside) The Government of Ontario increasingly became financially involved with Minaki Lodge, a resort in northwestern Ontario, and eventually became owner. It had dealings with Carey, the principal and later controlling shareholder of the lodge. Carey alleged that the government broke promises of financial assistance, and then forced him to sell.  He wanted to see cabinet documents.  At the discovery stage, the law prohibits disclosure of government cabinet documents.  Government didn’t deny relevance, but rather argued it didn’t have to produce on the basis of public interest privilege.  They argued that class privilege should attach to cabinet documents, and that the need for privacy of these documents outweighs the facts of the case.  Said because of the need to have candour at the cabinet table, the documents should be privileged.  The SCC said there is an exception to the ordinary privilege of cabinet documents.  It said judges should be able to examine the documents.  (Deutscher noted Duncan’s case within the case.  A British general built a submarine in which people died.  Estates wanted the plans for the sub.  Gov’t said no, it’s wartime.  Court said we should just take the government’s word on documents and not disclose.  This is the extreme.  SCC doesn’t want to go to that extreme, and most jurisdictions have loosened up.)  Therefore, the foundation of a pure class privilege is gone.

The test for disclosure of cabinet documents (by judge in camera):

· How important is the document to the case. (does it deal precisely with the subject matter of the action?)

· Content of document. What policy area? (if it’s a national security issue, the judge may not even be able to look at the document.  Diplomatic relations with another country also ultra sensitive).

· Political repercussions of releasing info.

· How old is the document

There is no presumption of privilege.  the government must show why document should not be disclosed.  

The court also seems to add another factor:  if proper function of government in question, that may be a legitimate reason to disclose.

Carey is common-law, and applies to provincial and municipal documents.  

CEA ss. 37, 38 codify the common law for federal documents, although 38.6 says the government can be heard “ex parte” by itself because of national security.

CEA s.39 gives added protection to federal cabinet documents, and essentially says take the minister’s word for it:

Based on Carey, you would think in virtually every provincial or municipal case there would be inspection.  But, leave it to Manitoba.

Re: Manitoba Society of Seniors (1988) MbCA  The hearing was on rate increases.  The MSOS wanted two senior officials from the Department of Energy and Mines to appear before it, and bring a consultants report, the department’s response to it, and the consultant’s reply. The DM of Energy moved to quash the subpoena.  The basis for denial of production: 

· It would reveal how the minister makes decisions.

· It would reveal current government policy

· It would affect the government’s bargaining position.

The court said fine, we take the word of the government, particularly in relation to bargaining.   MbCA distinguished from Carey, noting that in Carey there were no monetary considerations, as there were here with future negotiations. 

****how to use this case:  where there is bargaining, or other pressing monetary issues, MSOS will prevail and there will be no disclosure. Otherwise, you can distinguish and apply Carey to get disclosure.

POLICE INFORMER PRIVILEGE

Normally, because of Stinchcombe, the Crown is under a general duty to disclose all information within its control unless it is clearly irrelevant or privileged.

R. v. Leipert (1997) SCC:  Leipert was accused of growing dope.  One of the reasons for the warrant was the basis of a Crimestoppers tip, which is anonymous.  Leipert wants to see the tip sheet.  The crown challenges the subpoena.  The SCC says “informer privilege is of such importance that it cannot be balanced against other interests.  Once established, neither the police nor the court possesses discretion to abridge it.

· The informer privilege belongs to the Crown, but it cannot waive it without the informer’s consent.
·  A person cannot be compelled to testify as to whether he or she is a police informer.

· The only exception to informer privilege is the “innocence at stake” exception. Procedure:
1. The accused must show some basis to conclude that without the disclosure, his or her innocence is at stake.  (For example, the informer is a material witness to the crime, or there is evidence goods seized during execution of a warrant were planted.)

2. If proven, then the court may review the information to determine whether, in fact, the information is necessary to prove the innocence of the accused.  

3. If disclosure is necessary, the court should reveal only as much information as is essential to allow proof of innocence.  

4. Before disclosing the information, the court should give the Crown the option of staying the proceedings.
****how to use this case:  focus on the requirement of a basis for the belief that the informant information will exonerate.

SELF INCRIMINATION

R. v. Marcoux and Solomon (1975) SCC:  Marcoux was accused of stealing a man’s wallet from his hotel room, and then fleeing in a car driven by Solomon.  Marcoux refused to be part of a police lineup.  No lineup was held.  However, the complainant identified him when he was walking down the hall with another man.  In addition, when the complainant was taken into the room where Marcoux was, he said “yes, sir, that is him.”   At trial, the crown introduced evidence of Marcoux’s refusal to be part of the lineup.  He appealed his conviction, arguing that he had a right to refuse, and that he was entitled to the privilege accorded self-incrimination, and that no negative inference ought to be drawn from his refusal.  

· The privilege against self-incrimination is the privilege of a witness not to answer a question which may incriminate him.  It refers to testimony, not to compulsion generally.

· Wigmore:  “When the person’s body, its marks and traits, itself is in issue, there is ordinarily no other or better evidence available for the prosecutor.”

· Not all instances of refusal to cooperate with identification processes will be admissible.  Here, defence lawyer made an issue of the direct confrontation.  That was why the crown was given the right to disclose   If the defence doesn’t make an issue of it, but simply moves for inadmissibility, the court says the evidence will not normally be tendered.  The jury ought not to be left with the impression the accused has a duty to cooperate, to prove his/her innocence.

***how to use this case:  note whether the incriminating behavior is testimony, or analogous to testimony, and that therefore the right to remain silent should prevail.  Or, is the behavior a physical manifestation that is relevant to guilt.
It could be applied to a situation in which the accused has, previous to charge, produced documents of his own, which are incriminating.  Likely the documents, if relevant, would have to be admitted, because they are like physical evidence, and are a record of past conduct rather than testimony that results from the charge.

Another interesting case is R. v. Madden, in which the police had asked Madden to provide them with a sample of her handwriting, and she had refused.  The Crown wanted to admit her refusal as evidence.  But the court refused, citing Marcoux.  It noted Dickson’s comment that self-incriminating evidence, such as the refusal to participate in a lineup, usually will not be admissible, unless the circumstances of the case dictate otherwise. 

SELF-INCRIMINATION – PRIOR INCONSISTENT TESTIMONY

R. v. Mannion (1986) SCC:  (where evidence from previous judicial hearing will be prohibited) Mannion was charged with rape.  He gave one story at his first trial, and a contradictory story at his second trial.  The earlier testimony showed “consciousness of guilt” and the Crown wanted to use it against him.  The issue was whether S.13 prevented such use.  

· S. 13 of the Charter provides that testimony from one proceeding cannot be used to incriminate an accused at a later proceeding, except for perjury, or to impeach credibility.

· The prosecution may not use the prior testimony to incriminate, i.e. to suggest the accused falsely changed his story to avoid conviction.

· However, the evidence can be used in a civil or administrative hearing (in keeping with Simpson v. Geswein), and

· A witness who is not the accused can be questioned about the truth of the first statement.

R. v. Kuldip (1990) SCC: (where evidence from earlier judicial hearing will be admissible) Kuldip was accused of leaving the scene of a crime after a car accident. He testified at his first trial about how he reported the accident, then found out that could be proven false, and so he changed his story. The Crown tried to use the transcript of his first testimony to damage the credibility of his evidence at the second trial.  Kuldip’s lawyer said S.13 of the Charter prevented the use of the previous testimony for any reason. SCC said testimony can be used.

· S.13 and S.5 equivalent (obiter in Mannion)

· Previous testimony of accused can be used to attack credibility

· Cannot use previous testimony to establish the truth of that testimony

· This case works best when the inconsistencies do not get to the heart of the charge, or form part of the A/R of the offence.

See example of application of this principle on page 463.

R. v. Chambers (1990) SCC: (When does right not to self-incriminate take effect?) Chambers was charged with conspiracy to import narcotics. At trial he came up with an elaborate theory about how this was all about winning back his girlfriend, but he had never mentioned it earlier. Crown cross-examined him about: Why the delay? The defence said the cross-examination violated the accused’s right to remain silent.  New trial ordered.

· An accused has the right to remain silent. (a S.7 principle of FJ)  Therefore, not relevant.

· The right to remain silent begins at the investigatory stage.  Cannot use it for purpose of credibility or incrimination. (That’s why it protects against adoptive admissions of those detained – R v. Eden.)

SELF-INCRIMINATION -- DERIVATIVE USE IMMUNITY

BC Securities Commission v. Branch and Levitt (1995) SCC: (derivative use immunity applies to evidence of those compelled to testify in non-criminal proceedings on matters that may have criminal aspects)  The commission was conducting an investigation into the company of which Branch and Levitt were directors.  It summoned them to provide evidence. They refused, saying it appeared that criminal or quasi-criminal charges were contemplated.  The court said testify, but you’re protected.

· Those summoned to regulatory hearings must testify, and must bring the subpoenaed documents. (security not at stake so S.13 right to silence not in force)

· But, S.13 provides “derivative use immunity” to those compelled to testify at non-criminal judicial or quasi-judicial hearings
· If your evidence allows the Crown to derive other evidence to incriminate you it is also protected.  It can’t be used to incriminate him; however it can be used to impeach his credibility.

· If Crown tries to use the information, here’s the process to keep it out:

(1) Accused must bring forth some evidence (meet an evidentiary burden/balance of probabilities/establish “air of reality) showing a nexus between his testimony and the derived evidence (“but for” my testimony test)

(2) If accused meets this burden then the onus shifts to the Crown to show on a balance of probabilities that the evidence would have been discovered without the testimony.
SELF INCRIMINATION – USE IMMUNITY

R. v. White (1999) BCCA: White was driving down the highway, when she hit and killed a man who was changing his tire.  White left the scene, but called the police the next day to ask how the man was.  She gave her name and address.  An officer came to her home and questioned her.  After a couple of conversations, she called her lawyer, who told her not to make a statement.  She had one more conversation with the officer.  She later testified that she believed herself to be under an obligation to talk to the officer. Pursuant to the BC HTA, she was.  She agreed that her evidence to the officer was given voluntarily.  Could her testimony be used to incriminate her for the criminal offence (federal) of leaving the scene?  No.

· If an accused believes she was under a statutory obligation to report information, that information cannot be used against her in a criminal proceeding. (contrary to S.7.  Therefore the general remedies available under S.24(1) can be used to keep evidence out.)

· The belief must be reasonable, but it is subjective (onus on accused to prove)

****A key feature of this case, for the purposes of distinguishing it from other fact situations, is that after the accused spoke to her lawyer (who told her to say nothing more), the officer reminded her she was under a compulsion to provide an accident report.  In a situation in which the accused simply assumes she’s still under a compulsion, you could make a very different finding – that in fact the accused volunteered the information, not that it was compelled, and therefore it was admissible.  In that case, there might be a subjective belief in compulsion, but it might not be reasonable.

****R.v.White applies to use immunity, but not necessarily derivative use immunity.  That aspect did not arise in White.

****the SCC points out that to avoid tainting of evidence, the police can terminate the suspect’s statutory duty to report, and then investigate.

R. v. Fitzpatrick: (cited in R. v. White) (how to establish whether compulsion to make a document/statement is grounds for inadmissibility) F charged with fishing violations.  The Cr. wants to use his fishing logs.  Def argued can’t, because documents are required to be made by legislation.  They are statutorily compelled.  But, SCC in White said you are not compelled to fish, therefore you have a choice about whether to make the documents.  Unlike driving, which is a necessity of life.  Necessity of life relates to whether the activity is required “in order to function meaningfully in society.”  It also noted that fishing logs are made outside of the adversarial context, and not in relation to a prosecution.  The purpose of the logs was not to obtain incriminating evidence, but to help authorities determine appropriate fishing quotas (as with BC Securities Commission).

Factors in favour of admitting documents compiled by statutory compulsion:

· There is no coercion by state in the making of the statements (he was free to fish or not)

· There is no adversarial context (free of psychological or emotional pressure, when a person is not under investigation)

· There would appear to be no risk that the use of the documents would encourage others to falsify the same types of documents.

· There is no risk that admitting the document will increase the risk of abuses of power by the state. (E.g. it would not encourage police to lean more heavily on people to fulfill their statutory duty, knowing it would make it easier to get a criminal conviction?) 

Opinion Evidence

1) Unless you’re an expert, can’t give expert opinion evidence on matters that require special knowledge

2) Opinion evidence is not permitted at all if its possible to give the evidence without opinion.

3) Lay people can give opinion evidence on matters of identity – an exception to the opinion evidence rule – because it’s in the context of being a statement of fact.  Also on matters of general knowledge.

R. v. German (1947) Ont. CA: G convicted of dangerous driving and drunk driving.  The Crown was allowed to introduce into evidence the opinion of persons, who had no special qualifications, that the appellant was not fit to drive, and that the appellant was intoxicated.

· There are a number of matters of opinion about which a lay person with first-hand knowledge can testify – e.g. age, identity, speed, intoxication and fitness to drive.

R. v. Graat  (1982) SCC: G charged with DUI. He was arrested by two police officers who testified that he was obviously drunk -- glazed eyes, uneven walk, slurred speech and smelled of alcohol.  A desk sergeant who saw the accused brought into the station also testified that the appellant’s ability to drive was impaired by alcohol.  G argued the testimony usurped the function of the jury because it went to the ultimate issue.

· It does not matter whether the opinion goes to the very issue to be decided by the jury, because the jury decides on weight.
· Non-expert opinion is admissible where it is within the realm of common experience, and amount to a shorthand expression of a witness’s personal observation. e.g., i.d. of handwriting persons or things; weather; apparent age; bodily plight or condition of a person; emotional state of a person; the condition of things (worn, shabby, new, used); questions of value; and estimates of speed and distance.

· No witness can provide an opinion on a pure question of law. (e.g. did a person have the capacity to appreciate the nature of the act?  Was he negligent?  A mixed question of fact and law – e.g. was a person impaired – is admissible)

R.v. Abbey (1982) SCC:  (Tree-licker) (how much weight to give opinion evidence) A charged with importing cocaine.  Defence of NGRMD. Psychiatrist testified for defence, basing his opinion on interviews he had with the accused and his mother, and other psychiatric reports. The crown also called a psychiatrist.  Both agreed the accused suffered from hypomania, but differed as to whether he was incapable of appreciating the nature and quality of his acts, even though they both agreed he knew what he was doing, and that it was wrong.  Accused did not testify.  The TJ noted the powerful delusions under which the accused was functioning, and found the accused was incapacitated by his mental disorder, to the degree required to invoke a defence under s.16.  The BCCA affirmed. SCC overturned b/c TJ accepted the truthfulness of the hearsay evidence.
· Experts may provide opinion where a judge and/or jury are unable to formulate an informed opinion.

· Experts may relate the second-hand evidence on which they base their opinion.

· Testimony about the second-hand evidence cannot be used to establish the truth of that evidence, but is simply to enlighten the court about the basis for the opinion 

· Once the evidence is admitted, the facts upon which they base their opinions must be proved by admissible evidence before any weight is given to it. (in this case – Abbey’s testimony, or someone who observed his actions.)

R. v. Lavallee (1990) SCC: (charge to jury on opinion -- how detailed?) Lavallee shot her c/l partner of four years in the back of the head, during a party at their home. Claimed self-defence/battered woman syndrome. A psychiatrist who read her police report, saw her medical records, interviewed her extensively, and talked to her mother, corroborated this, and offered several other details about her life, none of which was presented as evidence to the court.  The trial judge made a brief warning about two aspects of unsubstantiated evidence and told the jury to consider the weight that the opinion evidence should be given.  The jury acquitted the accused.  MbCA sent it back for another trial.  SCC restored acquittal.  1) Should the psychiatrist’s opinion have been considered as evidence?  (yes)  2) If yes, how extensive must the TJ’s warning to the jury be? (very)

· Where the factual basis of an expert’s opinion is a mélange of admissible and inadmissible evidence, the duty of the trial judge is to caution the jury that the weight attributable to the expert evidence is directly related to the amount and quality of admissible evidence on which it relies.

· Don’t have to detail every inadmissible aspect of the evidence, as this could create the impression it’s all based on inadmissible evidence.

Warning from Sopinka:  Where the information on which the expert bases his opinion comes from an unreliable source, a court ought to require independent proof.  Make the source testify.

My thoughts:  There is a danger that such expert evidence will be deliberately used to get evidence of the accused before the court (her remorse, her motivation, etc), without putting the accused on the stand, where he/she can be cross-examined. As much as it would be counter-productive to limit the defences available to battered women, I think that if such evidence is to be admitted, it should only be admitted where the accused takes the stand, or the people on whose testimony the opinion is based take the stand.

Character Evidence

(civil – inadmissible, criminal – admissible)

Rule re: accused: In Criminal cases, the Cr can’t call character evidence re: accused. (except similar fact).  Accused can put character in issue by bringing forward evidence of good character.  Then, the Cr can try to prove bad character.  No detail allowed, except prior convictions.  But accused can provide examples.

Rule re: witnesses: In general, the character of the victim is irrelevant and neither the accused nor the Crown may lead such evidence. No oath-helping evidence, unless the witness’s character has been attacked by the other side.  Oath-attacking evidence is allowed, where probative value is not outweighed by prejudicial effect.  

In general: w- sexual assault, reputation in community not very relevant. (SCC on Mohan)

R. v. Clarke (1998) OntCA:  (the rules for oath-attacking and oath-helping of witnesses) Clark called witnesses to speak on behalf of his character and asked them three question, one being: Would you believe them under oath? 

An accused can only call witnesses to speak about his general reputation within the community.  Can ask

1) Do you know the reputation of the witness as to (truth, violence etc..)

2) Is that reputation good or bad? (Only if the answer is “bad”, go to 3)

3) Based on that reputation, would you believe he/she would tell the truth under oath? (only rarely will this question be allowed.  Danger of usurping jury function.  In most cases the prej outweighs prob.v. and TJ should prohibit.  Using Seaboyer criteria, for crown, exclude when prej outweighs prob v., for defence, exclude when prej substantially outweighs prob v.)

(the third question will only be allowed if there is compelling evidence with high probative value.)

In Ontario, the Defence cannot ask the third question.  The prejudice would likely always substantially (seaboyer) outweigh the probative value since the jury may overvalue the opinion of a person who knows the accused.  Usurps jury function.

Charge to jury:  TJ must say testifying under oath different from truthfulness outside of court.  Also, character witnesses haven’t heard evidence.  Jury has, and the key factor is evidence.
(Question: does this case apply to both oath-helping and oath attacking?  How much detail can witness get into regarding how they know of the witnesses reputation, and how bad or good the reputation may be.)

Toohey v. Metropolitan Police Commissioner (1964) H.L.  (how to handle oath-attacking  expert evidence of character, not related to reputation in community) T charged with assault after he allegedly followed the complainant into an alley and beat him up.  T says he saw the Complainant in the alley, he seemed disturbed, so went to help him but the C became hysterical and hit his head.  Normally a jury would be allowed to look at T’s story and the C’s story, decide credibility and decide the case.  The C has no injuries, this would tend to bolster T’s story and lead to an acquittal but this case was not decided on this basis alone.  A Dr. who examined the C at the police station following another attack of hysteria was ready to testify that the C was unstable and prone to hysterical attacks.  Also before trial the C was committed to an institution which characterized him as fanciful and untrustworthy.  The Cr argued the hysteria was caused by the assault.  Normally character evidence is only admissible with regard to the accused.  Here it was the complainant.

· Evidence of character outside of community may be allowed if:

· It is medical evidence, and shows that a witness suffers from some disease or defect or abnormality of mind that affects the reliability of his evidence.

· Character evidence can be handled like expert evidence, i.e. with full details.

The court draws an analogy between the accused’s mental state here and the eyesight of an eye witness.  Court said bad eyesight would affect the credibility of a witness, similarly a mental defect would effect the credibility of a witness.  


Case also affirms this line of questioning as valid in general on character evidence:

1) Do you know the reputation of the witness as to (truth, violence etc..)

2) Is that reputation good or bad?

3) Do you have personal knowledge of the accused’s character?

4) Based on that would you believe the accused under oath?

(So far, the exception to oath-attacking of complainant or third-party witness evidence only applies to expert evidence.  Could this be extended to non-expert opinion?  E.g. friends testifying that so-and-so always flies into a rage when he gets drunk?  Deutscher thinks it’s a live issue.  Also, consider how this case could be applied to oath-helping, where someone with a mental evidence is lent credibility by an expert.)  

R. v. Mohan (1994) SCC:  (pre-requisites for expert evidence on credibility of accused – the abnormal group exception.  When can accused bring evidence: I’m not the sort of person who would commit this crime?) Dr. Mohan was charged with sexually assaulting four young female patients.  His lawyer tried to have a psychiatrist testify, so that he could give evidence that the crime would have to be committed by a rare sort of psychopath, and Mohan was not part of that group.  But he had only ever treated three such people, and his theory was somewhat novel.  Normally a psychiatrist can testify that that only a particular group of people could commit such a crime, and that the accused was not a member of that group.  (e.g. evidence that someone is gay would tend to show they not guilty of a heterosexual sex crime.)  But, the scientific community had no consensus on the issue, and there was insufficient data on which to make a determination.

Evidence of expert evidence depends on the following criteria:

· Relevance

· Necessity in assisting the trier of fact

· Absence of any exclusionary rule

· A properly qualified expert.

Relevance:  Goes beyond whether it tends to establish a fact in issue.  Consider the cost of the evidence. Can it be misused and distort the fact-finding process?  Is it likely to confuse and confound?  Jury likely to be blown away by impressive credentials and technical language?

Before an expert’s opinion is relevant:

1) The crime has to have distinctive features.

2) The scientific community has to have developed a scientific profile for perps of such crimes. Characteristics need not be exhaustive, but must confine class of people to useful proportions.  (Novel science is subject to special scrutiny – e.g. if you use a therapeutic tool as a diagnostic tool.)

Necessity:  Abbey: must be outside experience and knowledge of fact-finder. (Lavallee – average public don’t understand the battered woman.)  The possibility they can be overwhelmed can be offset by proper instructions.

Absence of any Exclusionary Rule:  e.g. Morin – can’t allow expert evidence which is no more than evidence of disposition.   Or, can’t use an expert to say the accused did not have the mens rea.

Properly Qualified Expert:  through study or experience.  The closer the evidence approaches an opinion on an ultimate issue, the stricter will be the application of this principle.

(For study:  What about expert in recovered memory, and post traumatic stress disorder.  How would that evidence be received?)

R. v. D.D. (2000) SCC:  (When can expert oath-helping evidence regarding complainant, victim, or 3rd party witness be used) DD accused of molesting his 5 year-old step-daughter, who didn’t tell anyone about incidents until 2 ½ years later.  Defence wanted to use delay is disclosure as indication of lack of truthfulness.  Cr wanted to call expert who would testify that delay is meaningless. SCC said it would be sufficient for TJ to instruct jury that delay means nothing.

· To be relevant, it must be relevant to a fact in issue, not to credibility.  Don’t want a battle of the experts.

· Helpful evidence is not enough.  It must be necessary.  I.e. the trier of fact could come to a wrong conclusion without it.  Otherwise, prej. effect could outweigh probative value. (this is enough for crown side.  Prejudicial effect must substantially outweigh probative value to be inadmissible on defence side – Seaboyer)

(SCC moving away from allowing experts to testify in anything)

(question: oath-helping is always relevant to credibility, and it is credibility that helps a fact finder to decide whom to believe.   How do we resolve this with the above ratio?)

R. v. Beland (1987) SCC:  (admissibility of polygraph evidence) B convicted at trial of conspiracy to commit robbery.  A co-conspirator ratted out the rest of the group and testified for the Cr.  The Ac and the rest of the alleged co-conspirators claimed that no agreement was made to carry out a robbery and offered to take polygraph tests near the end of their trial.  TJ refused this request.  CA overruled the TJ - held that the Ac should have been allowed the polygraph based on R. v. Phillion.  Here the Ac testified, which distinguished them from the case the TJ used.  

· polygraph evidence per se is inadmissible, because it breaks the following rules:

· the rule against oath-helping

· the rule against past consistent statements

· the rule against character evidence of a specific nature

· the expert evidence rule


It offends the rule against oath helping: the nature of the rule is that you cannot bring forth evidence which has the sole purpose of bolstering your own witness’ credibility.  The witness is assumed to be credible, until credibility is attacked.  Only at that point may evidence be introduced to bolster the witness’s credibility. The court said that the polygraph evidence is to bolster credibility of your own witness.  

Dissent: (Wilson) the accused has the right to make full answer and defence, and evidence of physiological reactions being consistent with the truth is separate from oath-helping.


Rule against past consistent statements: cannot bring in people to testify that your witness has made past consistent statements as to what they are now testifying to...fact is no matter how many times a person says something, it does not make it more likely to be true.  Also – accused could keep taking the test until he got it right.  And, people might deliberately make statements with the intent of using them later in court.


It offends the Character evidence rule: b/c character evidence when you call another witness is limited to general reputation in the community — violates this rule

Dissent: (Wilson)  The evidence relates not to character, but to whether the accused’s physiological response is consistent with the truthfulness of their answers.  Also, possibility of abuse gets to weight, not admissibility.


It offends the expert evidence rule: generally - the part of the expert evidence rule — not within the knowledge of the Jury — not a necessity — he is just repeating what the accused already testified the jury can figure out credibility.

Wilson:  It was not within the knowledge of the jury — there was data etc., jury could not assess physiological reactions etc.

Further on Wilson’s dissent:  the entire case turned on who was telling the truth – the informer or the accused.  In that instance, credibility is not just an issue.  It is the issue.  Refusing the polygraph to be used prevented the accused from making full answer and defence.   

To argue for non-application of this case:  

1) Note that this case was pre-Charter, and that the right to make full answer and defence is a principle of FJ now enshrined in S.7.  Therefore, Wilson JA’s dissent, ought now to be the prevailing view.  

2) cite Lowery v. the Queen, used with great effectiveness by Wilson.  (Two men were accused of killing a girl, even though it was possible that only one of them did it.  It was found that it would be unjust to prevent either of them from calling ANY evidence of probative value which could point to the probability that the other accused did it.  The central issue was who to believe.)  Credibility was the sole issue – and to avoid a wrongful finding of the court, the rules of evidence were relaxed.  In Beland, there were no acts – just a conspiracy – so the sole issue was credibility, and thus an exception ought to have been made here as well.

3) Note that the rule is a C/L rule, and the court is free to expand it, or overturn it.  Exceptions are made to many rules, most of which are based on the fact that the circumstances overcome the fears about the reliability of the evidence.  For example the exceptions to the hearsay rule can all be summed up as expressing the idea that hearsay evidence will be admissible when it is reliable hearsay.  Therefore, when it comes to polygraphs, exceptions should be made to the rules on oathhelping rule, past consistent statements, character evidence, and expert evidence, because the polygraph evidence is inherently reliable. The court doesn’t even have to accept Wilson JAA’s fine critique of the majority opinion.  It simply has to acknowledge that recent developments concerning the reliability of polygraph evidence are such that the rule against it should be reconsidered.  In Toohey, the court recognized that science has changed the nature of character evidence.

Also, R .v. Corbett shows that it’s possible to have differing standards for the admissibility of evidence, depending on whether or not the accused testifies.

In R.v. Seaboyer, the SCC notes that courts are “extremely cautious in restricting the power of the accused to call evidence in his or her defence, a reluctance founded in the fundamental tenet of our judicial system that an innocent person must not be convicted.”

R. v. Carter was another case dealing with conspiracy – notoriously difficult to prove, since there will often be no physical evidence.  In that case, the hearsay rule was relaxed.  So perhaps, since conspiracies can be so difficult to prove, the rule against polygraphs should be relaxed here as well

If an even more reliable test could be developed …compare it to DNA evidence, which is conclusive, and can .

On the other hand…. If polygraphs become routine, the credibility of a person who doesn’t take one may implicitly be in issue.  There would then be an implicit reverse onus on the accused to prove their innocence, which contravenes the principles of FJ. 

On balance, however, there seems to be a stronger argument for polygraph admissibility.

Rebutting Expert Evidence

How do you go about rebutting expert evidence?

1.  Distinguish your case.  Say that the expert’s opinion is fine in the general case BUT is not applicable in your case.


2.  Challenge the expert directly - this involves the lawyer becoming VERY familiar with the science the expert is involved in, claim either that the entire theory is without merit or that the expert has simply gone too far.  

What can the judge do if he agrees that the expert has gone too far?


1.  Let it all in, including the cross examination challenging the expert.


2.  Let in only those parts of the theory that are accepted.


3.  Exclude it all.

R. v. Olscamp (1994) Ont. Ct. of Justice: (not in this year’s CB – try answering this fact scenario as an exam question) The accused was charged with sexually assaulting his 7 year old female neighbour.  The Crown sought to introduce evidence that there is a standard and accepted profile of a sexually abused child and that the complainant fit this profile.  The problem was that the expert herself did not do the sessions with the child, rather her assistant did.  The expert was the assistant’s supervisor.  The Defence could have attacked the expert’s credibility because she destroyed her notes prior to the trial, and she never directly observed the child.  Instead the Defence attacked the expert’s theory directly.  

Issue: Can an expert give opinion re: characteristics of an abused child given the state of knowledge in the field?

Held: Although the evidence was outside the knowledge of the trier of fact, it was also not accepted by general scientific community to a sufficient degree of reliability.  As well, the prejudicial effect of the evidence was greater than the probative value.  The expert lacked objectivity and professionalism.  Admitting the evidence would distract from the main issue.  

Analysis: The scientific literature did not have a standard profile, she was unable to justify her theory where it contradicted the mainstream, and she lacked credibility as she pretended any problems with her theory were non existent.  

Constitutional Exclusion

Charter S.24(2):  Where a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute.

S.8:  Everyone has the right to be secure against unreasonable search and seizure

R.v. Collins (1987) SCC: (When will evidence seized in contravention of S. 8 and 24 be excluded) Police officer grabs Ruby Collins by the throat and pushes her to the floor, using “considerable force”.  Seized balloon full of heroin in her hand.  The relevant section of the Narcotic Control Act stated that an officer could without a warrant, if he reasonably believes there are narcotics on the premises, enter and search any place other than a dwelling-house, and search any person found in such place.  Both officers admitted their belief was based on hearsay.  SCC ordered new trial to determine if belief reasonable, but condemns in principle the use of a brutal attack by the police to obtain evidence.

· Three-step process once it has been determined that the evidence was obtained by way of a Charter breach.  Before deciding whether to admit the evidence, consider:

1. Effect on fairness of the trial (e.g. conscripted evidence – confessions, statements, violation of right to silence – this is automatically excluded now because of Stillman, below).  Also right to a lawyer.)

2. Seriousness of the charter breach (was it technical) (Usually applies to physical evidence)  Could you get evidence another way? If so, breach less serious.

3. admission would bring admin. of justice into disrepute. 

· Consider the effect of exclusion vs. admission:  the more serious the charge the more likely the evidence will go in.  

· Physical evidence improperly obtained is prima facie admissible.  The onus is on accused to establish admission ( disrepute to justice system. 

· This disrepute does not have to be a majority of Canadians. “Community shock test” rejected.  Unpopular minorities protected. (note: the community of NY might not be reasonable re: Arab militants) 

· Can’t discipline the police by excluding.  

What the case does not address is whether a third party could bring an application to have the evidence excluded.  E.g. – they broke into my house to get the evidence against my friend the accused, therefore my charter rights were breached, and I want the evidence excluded.

R. v. Stillman (1997) S.C.C.  (Further further refines the broad guidelines in Collins regarding the need for balancing, and what determines trial fairness.) The 17 year old accused of raping and murdering a 14 year old victim following a liquor and drug binge. Semen was found in the victim.  Bite on her abdomen.  Crown needs to match DNA and teeth bite.  Arrests S, whose lawyer advised him not to give samples or talk to the police.  Police obtained dental impression and hair samples anyway, using threats.  Also took a kleenex he had blown his nose with.  Convicted at trial. 


SCC found teeth impressions and pulling a person’s hair out, without consent or lawful authority, offended a person’s dignity and violated S.7.  Also an abuse of authority because of threat of violence (S.8 violation—unreasonable search and seizure).   Regarding the tissues, they said this was a violation as well--  surreptitious monitoring. 

SCC sends it back for a new trial, saying exclude the conscripted physical evidence, and only use the Kleenex, because even though it was obtained in breach, there were reasonable grounds for a search warrant, so the breach is less serious.

· Conscriptive evidence makes a trial unfair, and is automatically excluded.  

· What is conscriptive evidence:  

1. forced confessions, denial of right to silence, or 

2. physical evidence obtained involuntarily from the body of the accused – hair samples, buccal swabs).  

3. If an accused discards physical evidence, this may be admissible, depending on the circumstances.  

4. evidence the accused is compelled to help discover (e.g. dental impressions).

· Non-conscriptive evidence – use 2nd and 3rd part Collins test to determine if it ought to be admitted.

Confessions

The Confessions Rule:  Any statements made by an accused of an inculpatory nature to a “person in authority” are subject to a pre-conditions. Voir dire, and the Crown had to prove that the statement was voluntary BEYOND A REASONABLE DOUBT. (Common Law rule – exceeds Charter standard)  

R.v. Erven (1974) SCC:  (Can TJ forego a voir dire on a confession b/c obviously voluntary?) The accused was charged with importing a narcotic.  The Crown’s theory was that the accused was importing narcotics bit by bit by helicopter off a small island and onto the mainland.  The Crown could put the accused in the helicopter, but had no evidence linking him with being in the helicopter at the same time as the drugs.  The police had a conversation with the accused on the mainland just after he was dropped off by the helicopter.  The police asked what he was doing with the helicopter and he told them he was helping with search and rescues and collecting shell samples.  At trial these statements were admitted and the Crown proved them to be false and the accused was convicted.  The defence requested a voir dire on the admissibility of the statements but the TJ held that the circumstances revealed that they were obviously “voluntary” and refused to hold a voir dire.  SCC said voir dire necessary.

· Voir dire necessary on all confessions where voluntariness in question – whether it’s trial by judge or jury, and regardless of whether it’s “obviously voluntary”, and regardless of whether accused in detention or not.

· The Crown has the duty to request the voir dire.

· The Crown must show BRD the statement was made voluntarily. 
· Evidence at a voir dire is not presented at trial, unless the Crown discharges its onus of proving voluntariness.  
· If Crown tries to argue “res gestae” it still has to go to voir dire on voluntariness.
R. v. Horvath (1979) SCC:  (what happens to statements made during an altered state of consciousness) The accused was charged with murdering his mother.  The next day he was asked to take a polygraph.  Instead of the polygraph the accused was put in a room with a skilled interrogator, who used benign tactics and taped the whole thing.  Three prayer-type monologues by the accused later, he signed a confession and led the police to the murder weapon.  The TJ recognized there was no fear of prejudice or hope of advantage.  But, he excluded the evidence anyway, finding that the interrogation techniques induced a complete state of emotional disintegration, inducing a mild hypnotic trance, at which time the accused made his confession.  SCC upheld.

· Use the ordinary dictionary meaning of “free will” to establish voluntariness.
· Hypnosis can override free will, therefore statements under hypnosis involuntary. 
R. v. Rothman (1981) SCC (pre-Charter): (What is voluntary) The accused was charged with possession of a narcotic for the purposes of trafficking.  Refused to speak to police.  Put in a cell with an undercover officer.  Despite R’s concerns that the person in the cell may be a “Narc” he proceeded to make incriminating statements to him.  SCC said statements admissible.

· The test for a person in authority is subjective; did the accused think that the person he made the statement to was a person in authority?

· A confession is voluntary if may in absence of threats, promises (the rule in Ibrahim), and with an “operating mind”. (overrules Horvath)

R. v. Oickle (2000) SCC: Police use a variety of methods to pressure Oickle into confessing to a a series of arsons, although he was informed of his right to counsel, and his right to leave the police station.  He stayed, and declined counsel, but he was clearly under duress – lots of crying. Under interrogation for 10 hours, except during time when polygraph administered.  Techniques of police included: minimizing importance of all fires, telling him he could get psychiatric help, telling him they would call his fiancé.  SCC said inducements normally make a confession involuntary, but here, “it will be better for you if you confess” was not an offer of lenient treatment by justice system.

· C/L rule applies, b/c not in detention: Cr must prove voluntariness BRD,*

· An offer of lenient treatment by the justice system is an improper inducement for a confession.  Defeats voluntariness

· An oppressive atmosphere would defeat voluntariness (e.g. deprive of water).

· Threats regarding others may defeat voluntariness, but must assess in the context of 1) nature of the relationship, and 2) nature of the threat.

· Appeals to conscience do not affect legality of confession

· Using a gentle reassuring manner doesn’t defeat voluntariness..

· Minimizing effect of confession okay if you minimize moral, not legal, effect.

· Re: polygraph: Exaggerating the import of the evidence you have against a suspect does not affect admissibility of a subsequent confession.

· Test:  does probative value of confession outweigh prejudicial effect?

(*Question: is there a BoP standard for confession IN detention?-- Stillman)

R. v. Hebert (1990) S.C.C.:  (how does detention affect the confessions rule, and right to remain silent) H arrested for robbery with ski mask and clawhammer.  Talked to lawyer, declined to make a statement.  Put in cell with an undercover cop who got him to talk.  H argues his right to silence under S.7 violated. The Crown agrees a right to silence exists but it is the same as it was prior to the Charter and Rothman.  SCC says confession inadmissible.  Can’t trick someone into confessing to an officer after they have exercised their right to remain silent.

· If the accused chooses to exercise his S.7 right to silence the police are then obliged to leave him alone.

· To subvert the right to choose the “agent of the state” must do something to elicit the statement from the accused.  Objective test (are police entitled to do what they did).

· An overheard statement is admissible.

· Doesn’t outlaw trickery outside of detention (Mentuck type tricks still okay) (unless it fails the “community shock test”))

· Police have to let you contact a lawyer, but they can continue to question you afterwards.

The theme that arises out of confessions cases is that for statements to be admissible, accused must have some awareness of the consequences.

R. v. Whittle (1994) SCC:  (how does mental capacity affect a) the confessions rule, b) the right to silence, and c) the right to counsel)  After a murder, W interviewed and let go.  Later they picked him up on a warrant re: traffic fines. On arrest W advised of his right to counsel but ignored it.  He admitted killing the deceased, as well as several robberies.  He led the police to the deceased’s wallet, murder weapon (axe). Later the police asked W to videotape a statement and he asked for counsel.  Lawyer told him not to speak.  W said “the voices” were compelling him to speak (schizophrenic). Made the taped statement.  Lawyer challenged the admissibility of the confession (and of course all the evidence derived from it).

· Once the operating mind test is established, an accused’s confession is admissible unless conduct by the police deprived the suspect of the right to remain silent, or the right to counsel.

· Does the accused know what he is saying and does he understand the consequences. Accused free to make a bad decision (even if it’s because of mental disorder).  

· Mental disorder not necessarily exculpatory.

(Consider for exam:  What if person thought the voice in their mind was a cop?)

R.v.B.G. (1999) SCC:  19-year-old with limited mental capacity charged with sexual assault of 6-year-old.  He confessed to police after being charged. He was later assessed by a psychiatrist, to whom accused confessed when asked about his previous statement to police.  (Two psychiatrists declared him fit to stand trial, but warned he was accommodating of those in authority, and unreliable in an anxiety-producing situation.)  CCC S.672.12 states protected statements not admissible in evidence, unless used to challenge the credibility of an accused who makes inconsistent statements to the court.   But SCC wants to encourage people to continue to speak to psychiatrists.

· At C/L, inadmissible confession can’t be used for any purpose.  
· Statements derived from inadmissible confession also can’t be used.
· Since the confessions rule has constitutional status under S.7, the SCC “read down” CCC clause to make it conform to Charter, and ruled that the Cr can’t use a protected statement that would otherwise be inadmissible.

R.v. Hodgson (1998) SCC:  (When confession made to non-state authority) Victims family goes to H’s workplace to confront him about sexually assaulting their daughter.  He admits it to them.  Later claims they were people in authority and the judge should have held a voir dire on the voluntariness of his statement.

· Where person who gets confession not a state agent, onus is on the defence to ask for a voir dire.

· Person in authority includes police and prison officers.  Everyone else: case-by-case.

· If accused can meet evidentiary standard that he believed the person was in authority (subjective), the onus shifts to the Cro to establish NOT an authority person, and statement not involuntary, BRD.

Witnesses

Spouses:  Competence and Compellability

The C/L rule is that spouses are incompetent to testify against their spouses in criminal proceedings.  In civil cases, the rule of spousal incompetence has been removed, and a spouse is both competent and compellable. For criminal proceedings, the CEA has changed this.


s. 4(1) CEA - A spouse is now a competent witness for the defence (does this include compellability?)


s. 4(2) CEA - A spouse is a competent witness for the prosecution under a number of enumerated offences.  


s. 4(4) CEA - A spouse is a competent witness for the prosecution for a number of enumerated offences when the victim is under 14 years of age.  


s. 4(5) CEA - A spouse may testify (waive privilege) without the consent of the other spouse (spousal assault).  McGinty
R. v. Salituro (1991) SCC: (competence of spouse where couple is separated, and there is no reasonable possibility of reconciliation) Mr. Salituro made out a cheque to himself and then signed his wife’s name to the cheque and cashed it.  Mr. and Mrs. S were separated with “no reasonable possibility of reconciliation” at the time the alleged offence was committed.  Mrs. S wanted to testify but fraud (the charge) does not fall in the scope of either s. 4(2) or 4(4) of the CEA.  So the prosecution had to adhere on the common law that says that a spouse is not a competent witness for either side in criminal proceedings.  

· Separated spouses are competent witnesses for the prosecution, if they choose to testify. (Equal protection and benefit of the law ( estranged spouses should be able to testify.) 

· An irreconcilably separated spouse may at some point become compellable at the instance of the prosecution; however, this question was not raised on this appeal.

· Irreconcilable a question of fact for TJ

An incremental step out of spousal incompetence.  The next incremental step might be compellability.  This has already happened with violent offences (McGinty)

R. v. Hawkins (1996) SCC: (What happens when couple gets married after charges laid? What happens to evidence given before marriage?) H charged with accepting a bribe from a biker gang.  His girlfriend testified against him at the prelim, and then later in the same prelim came back to change part of her story – saying the police had pressured her.  She also testified that she and Hawkins had discussed marriage, so that she could not be compelled to testify against him.  Could wife be forced to testify, on grounds marriage was a sham, and/or they were not married at time of offence. No.  But testimony from preliminary hearing was admissible under the principled approach (necessity and reliability).

· A marriage of apparent convenience can still be valid for spousal privilege.
· Prior testimony can be used, as it satisfies the tests of necessity and reliability described in Smith and Khan, for the admissibility of otherwise inadmissible evidence.  (IT just has to meet the test of “threshold reliability” – e.g. under oath, cross examined)
· Issue of ultimate reliability, whether to believe the evidence, goes to the weight attached to the evidence, not its admissibility.
· Consider probative value (affected by changing story) vs. prejudicial effect (on the marriage) (here, damage already done)
Lesson of Hawkins:  With an incompetent witness, you may be able to get in their evidence if they have told their story somewhere else.  The fact it is being read-in, or submitted as an exhibit, affects the weight but not the admissibility.

R. v. McGinty (1986) SCC: Common-law wife in a drunken rage attacked husband with a meat cleaver.  Later, the couple reconciled and got married.  He no longer wants to testify against her.

· In violent situations, where the spouse is competent, they are compellable.  S.4.5 given an exception at common law.

· With a competent witness, in violent situations, compellability follows. This would seem to apply to children too.
Witnesses

Adverse Witnesses – Previous Inconsistent Statements

In civil cases you can rely on s.19 MEA which states that a party producing a witness may not impeach them with evidence of bad character, however they may impeach them with other evidence.  If the court is of the opinion that the witness is adverse the Court may allow who called the witness to cross examine the witness.

In criminal cases you rely on s.9(1) CEA which is almost identical to s.19 MEA. 

Who is adverse?

WawanesA v. Haines (1961) (Ont CA) An adverse witness is any witness who through their evidence assumes a position opposite of the party that called them, and that witness has made a previous inconsistent statement.  Discretion to call a witness adverse lies with the trial judge.

The procedure under 9(2) CEA was set out in the R. v. Milgaard case.

(1)
application made to cross examine on a previous inconsistent statement “in writing or reduced to writing”.

(2)
The jury iexcused.

(3)
The Trial Judge looks at statement to see if there’s any inconsistency.

(4)
If inconsistent, the Crown must establish that the statement was made by the witness they seek to cross examine.  

(5)
If they do this successfully then the Jury is brought in and the party may cross-examine the witness on that statement only.  (If you want to cross-examine further you must ask Judge to declare the witness adverse).

R. v. Handy (1978) BC:  (What is a statement “reduced to writing”) Woman who was originally charged, but acquitted of a double murder, was brought to Vancouver form Toronto to testify at the trial of the subsequent accused.  She gave statements over dinner to a cop, who went back to the station to make notes about her comments afterwards.  At trial, Crown counsel wanted to use the notes to show that she was an adverse witness.  

· notes made after a conversation, rather than contemporaneously, will not be considered a “statement reduced to writing.

· But, TJ allowed cross-examination on basis she was adverse under S.9(1), which oes not require writing.  Cr just couldn’t use the statement.

R. v. K.G.B. (1993) SCC (using prior inconsistent statements for the proof of their truthfulness) Four boys fight with two others.  One of the two stabbed to death. 3 of the 4 made video taped statements after being advised of their right to counsel.  Each stated that the accused had stated he had caused the victims death by use of a knife.  At trial all 3 recanted their statements.  

The orthodox rule is that prior inconsistent statements of witness other than the accused only go to credibility of that witness, not the truth of the matters stated.

· Looked at Khan/Smith and decided prior inconsistent statements of the recanting witness are necessary, therefore to establish reliability, the following conditions must be met in voir dire:

1. First statement is made under oath with warning of possible charge of perjury; or if there is satisfactory indicia to give a circumstantial degree of trustworthiness to the statements (TJ to determine sufficiency of indicia) 

2. Video tape of first statement for purpose of showing demeanor of witness, or evidence of independent person for circumstantial guarantee of trustworthiness.

See para 30 – 35 in R. v. Grewell citing R. v. B.(K.G.) 
R. v. F.J.U. (1995) SCC: (When witnesses recant, but no oath or video.  The “strikingly similar” rule) Both father and daughter gave statements to police officer stating last intercourse was night before and that there were two incidents of physical abuse.  At trial both recanted, with respect to the sexual offences. Father convicted.  

· Prior inconsistent statements may be admitted to show truth if “strikingly similar”. 

· Prior statements must be voluntary, necessary (recantation enough) reliable:

· Indications of reliability?  Have to rule out


1.  Coincidence

2.  Collusion (generally not an issue when accused is one of the witnesses)


3.  Second witness saw/heard the statement of the first

4.  Third party influence (interrogator) through such things as leading questions (or threats, etc) 

If the above test is met on a BOP, evidence goes in. Trier of fact then determines weight.

The test is sometimes used for gang evidence, but should it?  Gang members not very reliable at any time.
Witnesses

Testimony of Children

R. v. RW (1992) SCC  (Gets rid of myth that kids are unreliable witnesses) Accused sexually assaulted three girls in his home – two stepdaughters, and a niece.  Some inconsistencies in their stories.  The OCA required corroboration, and gave some credence to the fact the girls had not reported the events, nor seemed to regard them as wrong.  SCC overturned, and restored conviction.

· Testimony of children no longer requires corroboration

· Recognize that children are more likely to recall only the nature of the assault and not details such as time, place etc

· Expectations vary with the age of the child. 
· But, a child should be treated the same as an adult when testifying about the key elements of the offence.  Inconsistencies ( credibility.
· Don’t screw with TJ’s assessment of credibility.

R. v. Marquard (1993) SCC:  (Children and competence to testify under S.16) 3 ½  year old girl severely burned on the side of her face.  She told police “nanna put me on the stove”.  The grandmother said she found the girl after she tried to light a cigarette.  Issue:  What does s.16, which says the court shall conduct an inquiry to determine whether the person under age 14 “is able to communicate the evidence”, mean?  

· Normally a child witness must know of moral obligation to tell the truth, and possibility of consequences if they don’t.  But, modified oath okay (understand truth a good thing, and difference between truth and lies? Promise to tell the truth?)

· A child witness must have the capacity: to observe, to recollect, and to communicate.
· Accurate recollection goes to credibility, not competence
· In this case, a warning to the jury because of age, contradictions and lack of responsiveness on cross, was okay, because evidence est’d this.
Also:
· A large dose of deference is to be given to the TJ’s assessment of the child’s capacity to testify.  (unless “manifestly abused”, TJ’s judgment to be respected.)
· Note that s.16 also applies to those who are mentally challenged.
· The best test of capacity to testify is at the trial (applies to everyone, not just kids)
Presumptions

(guilt in the face of evidence to the contrary)

R. v. Proudlock (1978) SCC: (what is evidence to the contrary?) P charged with B & E.  Law said if Crown proves an accused broke in, then it is presumed the accused did so with the intention to commit an indictable offence unless he provides “any evidence to the contrary”.  Proudlock’s evidence was that he forgot his purpose. 

· Crown has to prove BRD accused did the A/R of the crime.

· To rebut presumption of guilt, simple assertion will not be evidence to the contrary, if judge doesn’t believe it. Accused must raise a reasonable doubt in the mind of the trier of fact.

R. v. Oakes (1986) SCC: (see K’s outline)

R. v. Whyte (1988) SCC: W found drunk in driver’s seat of car.  Charged with being in

care/control of a vehicle while impaired.  Presumption that a person is in care/control if in the driver’s seat. Then can rebut care/control. Is this a section 11(d) violation?
The difference from Oakes is that sitting in the driver’s seat is not an essential part of the crime.  It’s a collateral issue.  But any element essential to the verdict that the accused had to rebut on a B of P is a violation of s.11(d).  ( S. 1 analysis:

1) pressing and substantial concern - yes, keep DD off the road

2) proportionality test

i) rational connection - yes, right to presume the person in the driver=s seat has care/control of the vehicle.

ii) minimal impairment - is minimal bk the accused can rebut the presumption.

iii) Is there proportionality between means and objective? Yes, because there is a defense for the accused.

Burden of Proof

R. v. Lifchus (1997) SCC: (Definition of reasonable doubt)
1) Can’t use everyday words

2) Can’t say doubt for which you have a reason because a juror may not be able to articulate why they have reasonable doubt, so might feel that the doubt is not reasonable

3) To say “sure” only is not reasonable

* model charge on p.999

White v. Cote
(1998) SCC:  (burden of proof for post-offence conduct) Accused fled the area where the double murder was committed.  Def said post offence conduct should be looked at separately than the other evidence, since it can be so damaging. (Flight will always look like guilt.)  Apply BRD to it.  But SCC said other kinds of damning evidence such as confessions are just as bad if not worse than post-offence conduct.  If told to treat it differently the jury may focus on it and ignore other evidence

· juries should not be told any burden regarding certain pieces of evidence -consider the evidence as a whole.

· It may matter if post offence conduct is the only evidence – very unlikely, but in that case jury should be told to apply proof BRD test.

