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Term One – Criminal Procedure

Judge-made law

R. v. Jobidon OCA 1988  (man beats another man to death in a fight both had consented to)

A person may not to consent to being maimed or killed.  It applies only to the application of force where bodily harm is neither caused nor intended.  The statute was clear that consent means no assault. The judge decided, by drawing on the common law, that the statute was incomplete.
R. v. Cuerrier (SCC) 1998  (man fails to disclose HIV status to sexual partners)
The crime of using fraud to gain consent to an assault is relevant only if the assault threatens to result in serious bodily harm.  The statute looked as if consent to the act meant the person was off the hook.  The judge looked to the common law to expand the concept of assault, despite what the statute said.

· When judges want to go in a certain direction, despite the wording of a statute, they may turn to the Common Law, as in Jobidon and Cuerrier.

· Trial judges make finding of fact and law.  Appeal courts rule on matters of law, and rarely overturn findings of fact.

Role of Defence Counsel

Nix v. Whiteside (USSC)1986 (man claims he was denied a fair trial because his lawyer threatened to break confidentiality if he changed his testimony)
Rule: Lawyers Code of Conduct requires that lawyers prevent their clients from knowingly giving false testimony.

Rules re: Confidentiality

All information about a client’s affairs to be held in the strictest confidence, unless authorized by the client, required by law, or required by the Code.

Exceptions: lawyer’s conduct an issue, lawyer knows a violent crime about to be committed; lawyer believes a dangerous situation may unfold in a court facility.

Caveat: Never divulge more than is necessary.

Caveat:  If lawyer knows someone else is about to be convicted of the crime, should consult with a senior member of the Law Society, and act on that person’s advice, which may mean disclosing, but only on the order of the court.

Re Leask and Cronin (1985) If a lawyer wants to withdraw from a case, should retain a member of the Law Society, who will write a letter to the judge saying you have good and legitimate reasons for withdrawing.  Can present this to judge, who will be obliged to accept it.  Don’t have to disclose reasons.

If multiple offenders seek advice, you can tell them what their rights are, i.e. a right to remain silent, or to confess.   Should not take all of them as clients, since they may have conflicts of interest.

If lawyer believes person is innocent, should not assist in presenting guilty plea.

A client who wants to confess should be allowed to, but make sure he waives his potential defence.

In any ethical dilemma, consult the Law Society, or senior counsel.

Re: evidence.  Don’t go near it.  Ken Murray should have refused.  But having gotten it, he had the following options:  turn tapes over directly or anonymously, deposit with trial judge, disclose existence of tapes to prosecution.

Role of the Prosecutor

Acts as Minister of Justice – must act responsibly and with integrity at all times.  Prime duty to see that justice done, not to convict.  Complete disclosure rules. Statements of all witnesses should be available to the accused. Conduct of prosecutions should take place in open court, without attempts to avoid the media.

Two-fold test for decision to proceed with a prosecution:  1) Is there a reasonable likelihood of conviction; 2) Is it in the public interest.

Police determine the form and content of charges. (In difficult cases they consult, but they still make the ultimate call.)  They “lay an information.” (A private citizen can do this as well.) 

Crowns determine whether charges should be stayed or withdrawn.

Factors to consider when deciding whether to prosecute: triviality of the offence, special infirmity of an alleged offender or witness; staleness of alleged offence; the degree of culpability of the alleged offender; the likely effect on public order and morale; obsolescence or obscurity of the law; availability and efficacy of any alternatives; prevalence of alleged offence and need for deterrence; would consequences of a conviction be unduly harsh or oppressive; attitude of the victim; length and expense of the trial; whether the alleged offender willl cooperate in the prosecution of others; the likelihood of conviction (having regard to sentencing options.)

Stinchcombe v. the Queen (SCC) (1991) (Calgary lawyer charged with criminal offences relating to property held in trust by him.  Crown fails to tell him why one witness won’t be testifying.)

Rule:  Crown and police must share all potentially relevant information with the defence,  Exception: records relevant to third party witnesses … although witnesses don’t get full protection..BUT: don’t have to disclose until a request is made by the defence.

Presumption of Innocence

R.v. Oakes (SCC) (1986) (Man convicted of possession, forced to prove on a balance of probabilities he did not intend to traffic.) The case established the following framework for how to argue a law is a reasonable limit on individual freedoms under Section 1.)

4-fold Oakes test to challenge a law as a Section 1 violation:  

A)  Accused must prove on a balance of probabilities the law violates her Charter rights.

B) The state may save the law by showing on a balance of probabilities the law is a reasonable limit. It does this by showing the following:

· The objective must be of sufficient importance to warrant the override.

· The means chosen must be reasonable, and satisfy the three-part “proportionality test”

1. The measures must achieve the objective, and not be arbitrary, unfair or irrational. They must be rationally connected to the objective.

2. The measures should harm “as little as possible” the right in question (consider alternatives.

3. There must be proportionality between the effects of the measures and the objective, i.e. the more severe the effect on charter rights, the more important the objective must be.

C) The law may be ruled invalid to the extent of the inconsistency.

Reverse onus is a common breach of the charter. One of the problems with reverse onus, even with a civil standard of “balance of probabilities”: Accused should only have to raise reasonable doubt about guilt.  Reverse onus, on a balance of probabilities, means the accused could be convicted, despite the existence of reasonable doubt.

(The onus of proving that a limit on a right or freedom guaranteed by the charter is reasonable rests upon the party seeking to uphold the limitation.  The argument should be clear and persuasive.)

Other cases of reverse onus:

Defence of Mental Disorder.

s.16(2) Everyone is presumed to be sane.  If they claim not criminally responsible, the onus is on the accused to prove a mental disorder on a balance of probabilities.  .R v. Chauk – the burden of proof lies with the party that raises the issue.

Possession of Stolen Property

S.354  Everyone commits a crime who has any property knowing it was stolen.

S 354 (2) possessing a motor vehicle with identification number removed is considered knowledge of the fact the car was stolen.  Apply the Oakes Test:

First:  The accused is no longer presumed innocent, so establish what presumptions are in the reverse onus  1) presumption the car was stolen; 2) assumption the accused had knowledge the car was stolen.

First presumption

Valid objective. yes

Reasonable means?.  There is a rational connection between the assumption the car is stolen, and theremoval of the number.

Minimal impairment?  “in the absence of evidence to the contrary” means reverse onus is only minimally affected.  Don’t have to “establish” the care wasn’t stolen.

Overall effects: not too draconian.

Second presumption – law fails at step two: there is no rational connection between possession of a care with an obliterated ID number, and knowledge the car is stolen.

R. v. Whyte (1988) (drunk in the driver’s seat.  Engine off.  Charged with being impaired while in control of a vehicle.  Law says accused must establish he did not enter the vehicle for the purpose of setting it in motion) 

***When you see the word “establishes”, it means the presumption of innocence is gone, and reverse onus takes hold.  Accused now bears the burden of proof of innocence.  Any time you put on the accused the “establishes” factor for burden of proof on accused, you will violate the charter, unless Section 1 applies.

Classification of Offences

Summary Conviction offences:  minor offences, tried by provincial court judges.  Punishment also minor (less than 6 mo’s and/or $2000).

But, some summary convictions carry punishments greater than six months.  E.g. sexual assault (up to 18 months).  The statute of limitations is 6 mo’s.  Laying of information must happen within 6 mo’s. 

Appeal to QB.

Hybrid offences: Summary or indictable.  Crown decides which conviction route to follow. No statute of limitations.  Offences treated as indictable until Crown decides.

Indictable offences: 

 ------Most Serious-----                                      --------------- Less Serious ---------------   

	Section 469 (murder)

Preliminary inquiry.

Proceed to trial by judge and jury.

If Crown and defence agree, no jury


	S 536

Accused can choose speedy trial, no preliminary, in Prov. Crt

 or

Judge and Jury in QB

 or

Prelim w Judge alone
	S 553

(least serious indictable)

No preliminary

Provincial Court Judge

Appeal to C.A. (different from Summary)




Arrest
S 494 A citizen can arrest in two cases:  when he finds someone committing an indictable offence; or when he finds someone committing a summary offence when it happens on their property; or when police in hot pursuit on an indictable offence.

S 495 A cop can arrest without warrant someone who (it’s believed on reasonable grounds) has committed, or is about to commit, an indictable offence; or when he finds someone committing a summary offence; or has reasonable grounds to believe has an outstanding warrant for arrest.

An arrest consists of the actual seizure or touching of a person’s body with a view to detention.  The mere pronouncing of the words of arrest is not an arrest, unless the person submits to the process.

Warrants generally preferred, so that an independent, uninvolved judicial official hears the information under oath, and determines there are reasonable grounds.  The concern about arrests without warrant is that they are unsupervised, and not subject to prior authorization.

Police encourages to use restraint in making arrests.  They “shall not” arrest for minor indictable and summary conviction offences without a pressing need (i.e. the accused’s identity is established, evidence is secure, and there is no concern about reoffending.

Storrey v. R (SCC) (1990) (Storrey is arrested without a warrant and held for 18 hours, while police bring in victims for ID and put together a police-lineup) 

Rules: Police may detain suspects beyond the time required for arrest if they believe it would difficult to find them again.  Police may arrest without warrant if they have reasonable and probable grounds to believe the suspect committed the offence.  (Police may not arrest for purpose of pursuing an investigation.  They can interview, but people can refuse to talk.  Until there are reasonable and probable grounds, no arrest may occur.)

R. v. Feeney (SCC) (1997) (Police enter man’s trailer without permission, read him his rights, arrest him, take his shirt with bloodstains as evidence, and take him to detachment where he’s interrogated.)

Rule: police may not enter a private dwelling for arrest without a warrant that specifically allows entry to the dwelling.  Exceptions: hot pursuit of indictable, and other exigent circumstances(bodily harm,destruction of evidence). This warrant will only be given for indictable offences or summary offences being committed. S.529.1

In addition there are the four conditions stated by Dickson CJ in R. v. Landry.

Police must believe on reasonable and probable grounds:  

1) person is there, 

2) police announce their presence, 

3) state they are police, and 

4) state their purpose.

Detention

R. v. Simpson (SCC) (1993) (police pull over car suspecting that occupants, who emerged from a crack house, are in possession of narcotics)

Rules: Common law allows detention for investigation, but police must be acting under a duty (i.e. can’t use Highway traffic act to detain someone for a narcotics offence) and “articulable cause” before they can detain suspects (not as high a standard as reasonable and probable grounds) However, police may not search without a warrant, unless they are arresting the person and search to ensure there are no weapons on the suspect.

Under common law, the duties of the police include: the preservation of the peace, the prevention of crime, and the protection of life and property.

S. 10 of the charter has broadened a person’s rights relative to detention.  Compulsory restraint is not required; a person may be detained by a “demand or direction”. A person may be psychologically detained, if they believe they are detained, e.g. told to meet police.  Once a person is detained, it is required they be read their Charter right to counsel.  (exceptions:  road-side checks for drunks)

Search and Seizure

Godoy v. the Queen (SCC) (1999) (Police enter apartment after 911 call from woman in distress)

Rule:  S. 487: authorizes s and s, with a warrant and reasonable manner of search. The common law allows searches with consent, when search is incident to arrest, or under exigencies.  Section 8: A search will be reasonable if it is 1) authorized by law; 2) the law is reasonable; 3) the manner in which the search is carried out is reasonable.

Hunter v. Southam Inc. (SCC) (1984) (search of premises of Southam News by way of certificate from the Combines Investigations Branch)  Rule: Police must acquire a search warrant before entering a premises for a search (unless exigencies, S.487.11), and to get a warrant they need more than articulable cause --they need reasonable and probable grounds. Why: justifying search ahead of time offers greater protection of the individual and reduces risk of unreasonable searches. (Plain view doctrine:  if police come across evidence of other criminal activity while lawfully conducting a search they can seize it.)

This case shows how to argue reasonableness.

1) Consider purpose of charter.(balancing individual rights against community rights – promoting use of restraint by police)

2) What is the impact of the measure (how reasonable is it)

3) Onus on party seeking to breach the guarantee to justify that it is reasonable.

4) Third party arbiter.

5) Reasonable and probable grounds, established upon oath, to believe than an offence has been committed, constitutes the minimum standard for a reasonable breach of a charter right.

R.v. Wells  (OCJ) (1998) (police arrest suspect when he comes to the door, then on father’s permission enter home to search, but stop when father says they should, and don’t enter room.)

Rules: People have a reasonable expectation of privacy in a variety of places, including their home – e.g. their car, their office, their desk.  Police may not carry search further than their stated purpose (e.g. if pulling someone over as per RIDE, can’t search for indicia of drug use).The protection of privacy applies to people, not places.
How to show unreasonable search and seizure: (R. v. Edwards)

1. A person must establish that his personal rights to privacy have been violated. (S.8 applies to the person, not to places)

2. Does the person have a reasonable expectation of privacy? This expectation is to be determined on the basis of the totality of the circumstances, including such factors as: presence at the time of the search, possess or control of the property, ownership of the property, historical use of the property, ability to regulate access, whether individual believed he had an expectation of privacy, whether that individual’s belief was reasonable. 

3. Was the search conducted reasonably?

A key case for Section 24(2) (evidence MAY be excluded because of a charter breach.)

 R. v. Stillman (SCC) (1997) (youth charged with rape forced to provide DNA samples)

Rules: The common law allows warrantless searches incident to arrest.  People have a reasonable expectation of privacy while in custody, even if it’s a reduced expectation, but without a warrant their consent is required for the production of DNA samples..  DNA warrants (s. 487.04) may be obtained on reasonable grounds: a bodily substance relevant to the crime has been found and suspect is believed to be a party to the offence. The common law allows searches as an incident to arrest under the following conditions:

1. There are reasonable and probable grounds for the arrest.

2. The search is incidental to arrest (eg suspect might destroy evidence, or have a weapon).

3. Search itself must be reasonable.

Why:  state interference with a person’s bodily integrity is a breach of a person’s privacy and an affront to human dignity.

Stillman established a breach of search, but Canadian courts have not declared definitively what a person’s right to privacy is re: discarded DNA samples.
Also related to Stillman:  police are free to question a suspect after he has talked to his lawyer, and any information can be used against the suspect, regardless of any instructions the lawyers may have given the suspect or the police.

Common law powers of arrest: A search incident to arrest can be justified on the same grounds as the arrest, with three limitations:  discretion should be exercised, there must be a valid purpose, and it must not be abusive.

R. v. Flintoff  (OCA) (1998) (man arrested for impaired driving, subjected to routine strip search – unreasonable because not related to reasons for arrest.)

Process:  Reasonable grounds for arrest?  Search incidental to arrest?  Search conducted in a reasonable manner?
Rule: S.24(2) A search that is in breach of the Charter MAY result in an exclusion of evidence (if it would bring the administration of justice into disrepute).

Questioning Suspects, and the right to remain silent

Rights on arrest or detentionS.10(a) and (b) Everyone has the right on arrest or detention to be informed promptly of the reasons, to retain and instruct counsel without delay, and to be informed of that right.

R. v. Manninen (SCC) (1987) (man robs Mac’s Milk, suspect says he won’t say anything till he’s seen his lawyer, but police persist with interview anyway)

Rule:  Police have a duty to facilitate contact with lawyer following arrest or detention – offering both phone and privacy.
R. v. Siemens (MCA) (1994) (woman stabbed to death in her apartment.  Accused taken to police station without being read his rights.  Issue of when a person is effectively detained.)

Rule: Seven factors establish whether a person is detained. 

1. Precise language used by officer.

2. Was accused escorted to police station, or did he go on his own.

3. Did accused leave after the interview, or was he arrested.

4. Was the person a suspect.

5. Did police have grounds to believe the accused had committed a crime.

6. The nature of the questions.

7. The subjective belief by the accused that he/she was detained.
Bail

Bail is critical because the system is so slow.  Before trial, accused is held in remand, where there are no programs, no parole, no day passes.

The presumption is in favour of a release, on an undertaking to appear in court.

Protocol for release on bail

· QB judge may release under S.522 on 469 offences.  Reverse onus.

· Police officer may release under S 497 anyone charges with 553 offences, hybrid, or S/C

· Officer in charge may release under S.498 suspect accused of 553 offence, hybrid, S/C, or indictable under 5 years.

· JP or Provincial Court Judge may release under S.515

515(1) “shall release”

515(2) Pros. must show cause re:

-undertaking w- conditions

-recognizance w or wo conditions

-recognizance and sureties

-recognizance and cash

-recognizance w sureties and cash where >200 km or non resident of province.

515(3) step ladder. Crown to justify each step.

515(4 )conditions

515(6) Reverse onus

-out on indictable and commits indictable

-member of gang

-indictable and nonresident of Canada

-out and charged with breach of recognizance

-charged with serious drug offences

515(10)Reasons to deny bail:

1) Primary ground: Will accused show up in court?

2) Secondary ground: will they re-offend, interfere with justice?

3) Any other just cause, including that release would bring the administration of justice into disrepute

Considerations for 1)  Are there instances of breach of probation? breach of bail? Family? Job? Where do they live?  The onus is on the prosecution to show why a person ought to be detained.

.

R. v. MacDougal (BCCA) (1999) (home invasion, serious harm to victim, accused positively identified, trial set for 11 mo’s after offence) Accused argued being denied bail on basis of maintaining confidence in the admin. of justice was contrary to Charter 11(e) which states no one shall be denied bail without just cause. The section was found constitutional.  Court said charter itself indicated “just cause” is a reason to deny bail, and confidence in the justice system is a just cause.  

Entry of Plea

If a person is denied bail, the pressure is on them to plead guilty.  Looking at a trial 6-12 months later, if there’s a jury, more likely a year.  The reality is if they plead guilkty, they will usually get time served.


Not Guilty plea means client will go trial. It’s not the same as pleading innocent.  A person might admit to guilt, but it might be that the crown can’t prove its case.  The search may have been conducted in an unreasonable manner,

The election process: res judicata
R. v. Gushue (SCC) (1979) (G. found not guilty of murder. Later he confesses, and is charged with perjury)
Rule: Accused can’t be tried for same offence twice.  It’s known as issue estoppel.  Can plead autrefois convict, or autrefois acquit.

Why: Crown shouldn’t be allowed a test run, should make sure the case is as sound as it can possibly be, and shouldn’t deplete the resources of the accused.

It’s easy to determine whether a matter has been decided by a judge, who gives reasons.  Not so easy with a jury, which just gives conclusions.

Kineapple Principle: a person ought not to be punished more than once for the same crime.  A single criminal act may comprise several offences and give rise to several charges, but not several charges relating to the same offence.  Kineapple applies when there is both a factual nexus and a legal nexus.

Kineapple arises in the following:

· Where one charge particularizes another charge. E.g. no loitering, no putting paper cups on ground.

· Where different modes (actions) amount to the same crime, eg perjury and giving contradictory evidence.

· Where proof of the offence is the same, e.g. impaired driving, and driving over .08.

In a mugging, a person can be charged with both robbery and assault.  Judge will convict of the more serious crime, and stay charges on the less serious one because of Kineapple.  If accused appeals, and wins, can still pursue the second charge.

R. v. Prince (SCC) (1986) (P stabs pregnant woman in the abdomen, wounding her and causing death of baby after it’s born prematurely)  Kineapple did not apply, because a legal nexus did not arise.

When does one act end, and another begin? Consider the following: proximity of events in time and place, presence or absence of intervening events, common objective to accused actions.

Sentencing

S.718 objectives of sentencing:

-to denounce unlawful conduct;

-to deter the offender and other persons from committing offences; 

-to separate offenders from society, where necessary; 

-to assist in rehabilitatingoffenders;

-to provide reparation to victims and community;

-to promote a sense of responsibility, and acknowledge harm.

Options in sentencing:

S730 Discharge.

Means you don’t have a conviction, but you do have a criminal record. The discharge may be absolute, or have conditions (e.g. keep the peace, no alcohol, etc) Only available when it’s in the best interests of the accused, and not contrary to public interest.  Unlikely to work where there’s no remorse.  Not available where there’s a minimum sentence, or a maximum of more than 14 years.

Fine: for an indictable offence, no maximum, although it depends on ability to pay.  Time to pay is usually factored in. For a summary offence, maximum of $2000.

Probation: Enables person to get treatment.  Can be charged with breach of probation.

Imprisonment: a last resort.  Terms can be concurrent or consecutive, but combined sentence should not be unduly harsh.  “Totality Principle”:

the punishment should fit the crime.

S742.1 Conditional sentences

Where an offence does not require a minimum term, sentence is less than two years, and judge is satisfied that serving the sentence would not endanger community, and would be consistent with the above principles, the offender may serve sentence in the community.

Purpose of conditional sentences: restorative justice, overcrowding in prisons, aboriginal population overrepresented.

Process: 

· Is probation appropriate? Give it.

· Is appropriate sentence more than 2 yrs? Give it.

· If sentence is less than 2 yrs, consider possibility of conditional sentence.

Consider: would it endanger safety of community (inc. property), is there a previous criminal record, what was the severity of the crime, general sentencing objectives(S.718(2))

R.v. Proulx (SCC) (2000) (P denied conditional sentence on drunk driving charge, and dangerous driving causing bodily harm) 

Rules: conditional sentences to be given wherever possible, because that is the will of parliament.  The term should fit the venue, i.e. it’s okay to give a longer term if it’s a conditional sentence.

R. v. R.A.R. (SCC) (1998) (farmer convicted of sexual assault and common assault against female employee)  (see S.718.2) It was an aggravating factor that the accused did not plead guilty. Court denied him a conditional sentence, since he showed no remorse, and the community did not seem inclined to condemn him.

Short Outline – Term One
JUDGE-MADE LAW: Jobidon (bar death) Gave consent, but judge drew on common law b/c statute incomplete. Cuerrier (HIV non disclosure) judge uses common law to restrict notion of consent. In case of prostitution could use to this illustrate why judges should be more lenient.  CL applies only to defences.

ROLE OF DEFENCE: Nix v. Whiteside (lawyer threatened to expose false test.?) Code of Conduct requires that lawyers prevent their clients fr knowingly giving false testimony. Rules re: Confidentiality: All info about client’s affairs held in strictest confidence, exc: client authorizes, law requires, Code requires. ALSO:if lawyer’s conduct an issue, lawyer knows violence about to be committed, or dangerous situation in court. Never divulge more than is necessary. If lawyer knows someone else is about to be convicted of the crime, should consult with a senior member of the Law Society, and act on that person’s advice, which may mean disclosing on court order.

Re Leask and Cronin (1985) If a lawyer wants to withdraw from a case, should retain a member of the Law Society, who will write a letter to the judge saying you have good and legitimate reasons for withdrawing.  Multiple offenders? Advise of rights only. Poss. COI.  If an innocent person wants to plead guilty, shd waive potential defence.  Dilemmas? Consult Law Soc. or sr. counsel.  Evidence? Don’t go near it. Have it? Give to judge or prosecution.

ROLE OF PROSECUTOR:  Like Min. of J. – Integrity always.  Duty: justice done, not convictions.  Total disclosure rules. Stinchcombe (refusal to disclose reason witness pulled out): All witness statements available, but Def. has to ask. (Is this right? If def. incompetent, is it fair to accused to exploit this?) Two-fold test before deciding to prosecute: 1) Reasonable likelihood of conviction; 2) Public interest? (Triviality of offence; special infirmity of offender or witness; staleness of offence; degree of culpability of offender; effect on public order and morale; obsolescence of law; alternatives; prevalence of offence and need for deterrence; would consequences be unduly harsh; attitude of the victim; length and expense of trial; did offender cooperate; the likelihood of conviction (having regard to sentencing options.) ROLE OF POLICE: determine the form and content of charges. Consult in difficult cases. Crowns decide whether to pros., stay, or withdraw.

PRESUMPTION OF INNOCENCE: Oakes: forced to prove on a balance of probabilities, or “establish”, no intention to traffic. [“establishes”means the presumption of innocence gone; reverse onus takes hold.  Accused bears burden of proof of innocence.  Any time accused has to establish innocence, it violates the charter, unless Section 1 applies.] How to argue a law reasonable limit: 4-fold Oakes test:  A) Accused must establish law violates Charter. B) The state may save by showing reasonable limit  1) The objective of sufficient importance to warrant override. 2) Means must be reasonable (three-part “proportionality test): i) measures achieve objective, not arbitrary, unfair or irrational. “rational connection”; ii) The measures harm “as little as possible” right in question (consider alternatives); iii) must be proportionality between the effects of the measure and objective, i.e. the more severe the effect, the more important objective must be.  C) The law may be ruled invalid to the extent of the inconsistency. (Reverse onus a common breach of the charter. Problem: Accused should only have to raise reasonable doubt about guilt.  Reverse onus, even on a balance of probabilities, means accused could be convicted, despite reasonable doubt.) Other cases of reverse onus: Defence of Mental Disorder.s.16(2) Everyone presumed sane. Chaulk: burden of proof lies with the party that raises the issue.  Possession of Stolen Property: S.354  Everyone commits a crime who has any property knowing it was stolen. Establish presumptions and Apply Oakes. Whyte (drunk in driver’s seat. Charged with being impaired while in control of vehicle.) Reverse onus upheld.  (Rev-O. allows convictions where Cr’s case wd be imposs. to prove.)

CLASSIFICATION OF OFFENCES:  Summary Conviction offences:  minor, tried by prov. crt judges. Punishment less than 6 mo’s and/or $2000. Exceptions: e.g. sexual assault (up to 18 months). Statute of limitations 6 mo’s.  Laying of information must happen within 6 mo’s. Appeal to QB. Hybrid offences: Summary or indictable.  Crown decides. No statute of limitations. Treated as summary until Crown decides.

           



Indictable offences: 

        ------Most Serious-----                                                    --------------- Less Serious ---------------   

	Section 469 (murder)

Preliminary inquiry.

Proceed to trial by judge/jury.

If Crown and def. agree, no jury


	S 536

Accused can choose speedy trial, no prelim, in Prov. Crt or

Judge and Jury in QB or 

Prelim, Judge alone
	S 553

(minor indictable)

No prelim. Prov. Crt Judge. Appeal to CA (different from Sum.)




ARREST: S.494 Citizen can arrest in 2 cases: finds someone committing an ind. off.; finds someone committing sum. off. on their property; or when police in hot pursuit on criminal.  S 495 Officer can arrest w/o warrant person who (it’s believed on reas. grounds) has committed, or is about to commit, an ind.offence.; or when finds person committing sum. off.; or has reas. grounds to believe outstanding warrant for arrest.  Arrest is actual touching of person’s body w- a view to detention.  Pronouncing of words of arrest create arrest only if person submits. Warrants preferred, so an independent judicial official hears info under oath, and determines if reasonable grounds.  Concern: no warrant means no supervision, no prior authorization.  Restraint in arrests encouraged. Police “shall not” arrest for minor ind. and sum. offences without reason (i.e. the accused’s identity in question, evidence not secure, concern about reoffence.  Storrey v. R (arrested w-o warrant. Held 18 hours, while police bring in victims and put together a police-lineup)  Arrest and release, unless pressing need.  No arrest w/o warrant unless reas and prob grounds suspect guilty.  Don’t arrest to pursue investigation.  Can interview, but people can refuse. R. v. Feeney (enter man’s trailer w-o permission, read rights, arrest him, take shirt as evidence, take to detachment for interr). Police may not enter a private dwelling for arrest without a warrant that specifically allows entry to the dwelling.  Exceptions: hot pursuit of indictable, and other exigent circumstances (bodily harm,destruction of evidence). This warrant will only be given for indictable offences or summary offences being committed. S.529.1 R. v. Landry.sets 4 more conditions: must:  have reas belief: person is there, announce presence, state they are police, state purpose.

DETENTION: R. v. Simpson (crack house case) Common law allows detention for invest., but police must be acting under a duty (i.e. can’t use Highway traffic act to detain someone for a narcotics offence) and “articulable cause” [not as high a standard as reas. and prob. Grounds, but still need objective criteria (e.g. not appearance)] But, may not search person w/o warrant, unless arresting person, and search incident to arrest (no weapons, keep evidence safe) Earlier: Waterford Test:  police must be acting under a duty, and not use unjustifiable power.  Under  CL, duties of police inc: preservation of peace, crime prevention crime, protection of life, property.

RIDE program: duty --protect life; cause – in area of risk; use of power – justified by little inconvenience to innocent,driving already subject to limits. Courts interpret S.9 and 10 of charter broadly: Compulsory restraint not required; person may be detained by “demand or direction”, may be psychologically detained if under belief, , e.g. told to meet police.  Once detained, person must be read Charter right to counsel.  (exc:  road-side checks for drunks)

SEARCH AND SEIZURE:. S. 487: authorizes s and s, w- warrant and reas. manner of search. S487.11 authorizes searches in exigencies. The CL allows searches w: consent,  incident to arrest, or under exigencies.(Consider whether police created exigencies). Godoy v. the Q (911 case) Shows procedure for S+S.  Search ltd to scope of purpose of entry.  Hunter v. Southam Police must acquire a s- warrant before entering premises, otherwise a prima facie breach.. To get warrant they need more than articulable cause: reas,  and prob. grounds. [Why: Greater protection of individual, reduced risk of unreas. searches]. How to argue reasonableness of a law. 1. Consider purpose of charter (balancing rights of ind. against community, promoting restraint by police) 2) What is the impact of the measure (how reas.) 3. Third party arbiter. 4. R and P grounds, est’d on oath, to believe an offence committed. . Onus on party seeking to breach the charter to justify that it is reasonable   R.v. Wells (father’s permission) People have a reas. expectation of privacy in many places, inc home – e.g. car, office, desk.  Police may not carry search further than their stated purpose. How to show unreasonable search and seizure: (R. v. Edwards 1. Must establish personal rights to privacy violated. (S.8 applies to the person, not to places) 2. Is expectation of privacy reas.?Consider totality of the circ., inc such factors as: presence during search, possess or control property, own prop., hist. use of the prop, ability to control access, belief of privacy and whether that’s reas. 3. Was the search conducted reasonably?   R. v. Stillman(youth rape/DNA case, breach but evidence allowed) People have reas. expectation of privacy in custody, although reduced. Consent required for the prod’n of DNA samples..  DNA warrants (s. 487.04) on reas. grounds: a bodily substance relevant to crime found, suspect believed to be party to offence.]  CL allows warrantless searches as an incident to arrest under the following conditions: 1. R’nP grounds for arrest. 2.Search inc. to arrest. 3. Search conducted r’ly and w discretion. [State interference with bodily integrity an affront to human dignity. Flintoff(strip search in station) Unreasonable because not related to reasons for arrest. S.24(2) A search that is in breach of the Charter MAY result in an exclusion of evidence (if it would bring the administration of justice into disrepute).  Perimeter search: sanctity of home;unauthorized search (like looking around); can’t act on hunch; intruding; choice about opening door.
QUESTIONING SUSPECTS and the right to remain silent: S.10(a) and (b) Manninen (asks for lawyer, police persist) Police have a duty to facilitate contact with lawyer following arrest or detention – offering phone and privacy. Siemens (woman stabbed to death in apt)  Accused taken to stn w/o being read rights. But: detained. 7 factors est’g detention: 1. Precise language by officer. 2. Was accused escorted to stn, or go on own. 3. Accused left or arrested after interview. 4. Person a suspect. 5. Grounds to believe accused committed crime. 6. Nature of questions. 7. Subjective belief of accused.
BAIL: important b/c system so slow. Remand brutal. Presumption in favour of release, on undertaking to appear. Protocol: S.522 QB judge may release on 469 offences, but reverse onus//S497Officer may release 553 offences, hybrid, or S/C//S498 Officer in charge may release 553 offence, hybrid, S/C, or indictable under 5 years.//S515 JP or Prov C Judge may release. 515(1) “shall release” 515(2) Pros. must show cause re stepladder: 1. undertaking w- conditions; 2. recognizance w or wo conditions; 3. recognizance and sureties; 4. recognizance and cash; 5. recognizance w sureties and cash where >200 km or non resident of province.  515(3) Crown to justify each step. 515(4 )conditions. 515(6) Reverse onus: out on indictable and commits indictable; member of gang; indictable and nonresident of Can.;out and charged w-br of recognizance; charged w- serious drug offences. 515(10) Reasons to deny bail: 1) Primary ground: Will accused show up in court? (Are there instances of breach of probation? breach of bail? Family? Job? Where do they live?  Onus on pros.) 2) Secondary ground: will they re-offend, interfere with justice? 3) Any other just cause, inc release would bring admin.of just. into disrepute.  MacDougal (home invasion, serious harm to victim) Accused argued being denied bail on basis of maintaining confidence in the admin. of justice was contrary to Charter 11(e) which states no one shall be denied bail without just cause. Failed. 

ENTRY OF PLEA: When denied bail, pressure to plead guilty.Usually get time served. 

THE ELECTION PROCESS: res judicata. Gushue (confesses after acquittal. Perjury) Accused can’t be tried for same offence twice.  Iissue estoppel.  Can plead autrefois convict, or autrefois acquit. Kineapple Principle: don’t punish more than once for same crime. A criminal act may comprise sev offences, result: sev charges, but not re: same offence.  Kineapple applies when there is both a factual nexus and a legal nexus. E.g.: charge particularizes another charge; where different modes (actions) amount to the same crime, eg perjury/giving cont. evidence; proof of the offence is the same. Where two charges result, convict of the more serious crime, and stay the less serious one.. Prince (pregnant woman stabbed, death of baby) Kineapple did not apply, because a legal nexus did not arise. Consider proximity of events in time and place, presence or absence of intervening events, common objective to actions. 

SENTENCING See S.718 (objectives, principles) 

OPTIONS IN SENTENCING: S730 Discharge. No conviction, but crim record. (Absolute, or w conditions) (if in accused’s best interests; not cont public interest). Not available if min. sentence, or max of 14+ yrs. Fine: indictable, no max, dep. on ability to pay. Summary max $2000. Probation: can get treatment. Imprisonment: last resort. concurrent or consecutive. “Totality Principle”: pun. shd fit crime. 

CONDITIONAL SENTENCES (S742.1) If: no min term; sentence is <2 yrs; no danger to community, fits sent. objectives. (Purpose: restorative justice, overcrowding, ab pop.) Process: 1. Is probation appropriate? Give it. 2. Is appropriate sentence more than 2 yrs? Give it. 3. If sentence is less than 2 yrs, possibility of conditional sentence. Consider: safety of community (inc. property), prev crim record, severity of the crime, sentencing objectives(S.718(2)) Proulx (drunk and dangerous driving causing bod harm) Conditional sentences to be given wherever possible, because that is the will of parliament.  The term should fit the venue, i.e. it’s okay to give a longer term if it’s in a conditional sentence. R.A.R (farmer’s sexual and common assault) (see S.718.2) It was an aggravating factor that the accused did not plead guilty. Court denied him a conditional sentence, since he showed no remorse, and the community did not seem inclined to condemn him.

SHORT OUTLINE – TERM TWO (works best if copied into document with three columns)

ACTUS REUS

Hutt (SCC) (woman gets in car after she smiles at man who looks at her, charged with soliciting for the purpose of prostitution) Define terms,. e.g. “solicit”: pressing and persistent behavior.  Then apply the definition to the facts.  obiter: a car is not a “public place”  Wittier: interpret any doubt about the law to advantage of accused(if legislators want something, cd include it).
McGraw (SCC)(threat ser. bodily harm; obscene letters to cheerleaders.  “I am going to fuck you, even if I have to rape you.” Ser.bodily harm is any injury, phys. or psych, that interferes in a subst. way with the integrity health or well-being of a victim.  (Is it a threat?) Use normal meaning attributed to words.  Consider context.  
Fagan v.Metropolitan Police Commissioner  (drives car onto cop’s foot, switches off engine. Slow to move.)  Concurrence:  A/R and M/R have to overlap at some pt during a continuing act.
FAILURE TO ACT/OMMISSIONS

R.v.Miller (drunk squatter accidentally causes fire, leaves to sleep in another room, convicted of arson.) You have a duty to act if 1) you create a danger, and 2) you become aware of the danger.  Intention will be imputed if you fail to act.
Beardsley (woman dies in boyfriends basement after drinking and taking morphine.) Duty of affirmative action lies with those to whom you have a duty. (S.215)
Instan (Not Nice Niece nasty to aunt, who dies) One can assume a legal duty, by assuming care and control of a vulnerable person, or by accepting support from another person.  Need to show sp relationship.
CAUSATION

factual causation (butfor) may not be legal causation

Smithers (SCC)Hockey player gets manslaughter after kicking player w- faulty epiglottis) 1) Thin skull rule.  2) causation a factual issue for the jury, not for experts; take expert opinion into account.  Medical evidence-don’t need abs. certainty.  3) To be a contributing cause, not the sole cause, but outside the range of “de minimus”  Another e.g: Blaue (victim dies from wounds after refusing blood transfusion)  S.224 a failure to seek medical help not a factor for causation. Policy: deter all kinds of criminal activity.

Harbottle (SCC)(man holds down teen’s legs so his friend can strangle her.  Murder 1. S231(5). For Murder 1, actions must be essential, substantial and integral to the killing, also actively physical. However, the court has left open the question of whether this test applies to Murder 2.  The distinction between 1st and 2nd is a sentencing provision, not a distinction between separate crimes, indicating that it could applied to 2nd, on the other hand it may believe the bar is too high for the lesser charge of 2nd degree.  If the court sticks with the get-tough approach (Don Stuart) then “Smithers”. See R.v.DF. Tutton  and Waite

R.v.Smith (soldier gets stabbed. Doctors’ negligence makes situation worse, and he dies.)  Bad medical treatment not a factor if treatment offered in good faith.  Wound still the “operating cause” of death.  But if the treatment is abnormal, it becomes akin to “novus actus intervenus.”The”chain of causation” is broken. (Jordan)
Penn. v. Root  (drag race on a highway. One passes on curve near bridge. Hit by a truck, killed. Surviving driver cleared of manslaughter.) Criminal causation held to a stricter standard than in tort. (not “but for”)

R.v.DF  (drunk driver, w-out glasses, hits jaywalker, gets dangerous dr. cause bod.harm.)  Judge reluctantly applies the “beyond de minimus” test for whether driving is dangerous. Test for D. driving is objective: ordinary prudent bystander  Obiter: causation should be more substantial than de minimus to be in keeping with the wording of statutes (“thereby causes” implies more), and with charter. W- multiple causes of injury, e.g. 3-car crash,  the main cause may be divorced from def’s conduct, but legal causation will be established. 

Actus reus + mens rea = corpus delecti

MENS REA: several orders: subjective mens rea: acts with intent (specific or general), or objective (willful blindness, recklessness). Non mens rea:  negligence, strict and absolute liability. If a crime is silent as to mens rea, take it in its broadest sense (inc blndnss, rcklsnss).

Theroux (Developer says deposits insured, but never pays for ins. ( Losses. Unintentional, but still fraud.)“M/R is concerned with the consequences of the prohibited A/R.”Proof of subjective knowledge of the prohibited act, and knowledge of risk of loss was sufficient M/R.  The trier of fact is allowed to infer subjective awareness from behavior.  Recklessness as to consequences sufficient m/r. The case also makes the point that one shouldn’t buy into the moral values of the accused (who may be an eternal optimist).

Lewis (SCC) (Def accused of helping a dad in Edm buy and mail a kettle with explosives in it to daughter.) Motive is not part of the crime (corpus delecti). To est. m/r, est. that person knew what he was doing, and knew what the consequence wd be. But, motive increases likelihood of guilt, helps with circumstantial ev. But absence of motive helps accused,. 

Woollin (Man throws baby.  Murder?  Panicked and frustrated, no intent ( Manslaughter), For murder have to prove accused knew that it was a virtual certainty his acts could lead to death or serious bodily injury. 

Martineau (SCC)(M,15, and another youth use guns in a B’nE.  Accomplice shoots and kills two people, fearing they would recognize intruders.  Martineau was wearing a mask.  Not guilty of murder.) A conviction for murder requires proof beyond a reasonable doubt of subjective foresight of death. (S.7 and 11b)

R.v. Vandergraf (guy throws jar of peanut butter at ice.  Hits a person. Not guilty of assault.)  Can transfer intention within the same crime, but not from one crime to another.
R.v.Creighton  (Accused injects victim with cocaine, she convulses, he calls paramedics later.  Manslaughter.) The M/R test of manslaughter is objective foreseeability of the risk of bodily harm (more than trivial) in the context of a dangerous act. Thin skull rule prevails.  Obiter: Only if a person is incapable of acting to a particular standard will personal aspects have a bearing on guilt.  Lack of education doesn’t count. People are expected to accommodate their own lack of knowledge or skill, by avoiding dangerous activities, or not attempting them without help.)

CRIMINAL NEGLIGENCE

(wanton recklesss disregard for life,safety of others; marked departure from reas. person;  willful assumption of risk.  Manslaughter: obj foresight of bod harm Drive dangerous: reas. foreseeabilty of risk.

Anderson (goes through red light, while impaired, kills)  For criminal negligence (wanton and reckless disregard for lives or safety), have to have a marked and substantial departure from the acts of a reasonable person. Moment of inattention not enough. (dang.dr
Tutton (couple withholds insulin from son, believing he’s healed. Dies. Crim.Neg.) Case muddies the waters on subj/obj test on Crim Neg, with a 3-3 split, although Creighton would seem to imply an objective test.

Waite (plays chicken on the highway, gets dang drive)  Case shows the problem with a subjective standard for crim. neg.  It absolved him of outrageous behavior.
DANGEROUS DRIVING

Hundal  (driver with overloaded truck, wet streets, goes through light one second after it turned red, hits car, kills driver)  The offence of dangerous driving requires a modified objective test of what is dangerous – “ a marked departure from the standard of care that a reasonable person would observe in the accused's situation” (Roach) (Sounds more like an objective test.)

MISTAKE OF FACT

The accused has come to a wrong conclusion, e.g. honest belief in consent.  You can’t have a mistake of fact when there are two conflicting versions of events.  You need ambiguity regarding the interpretation of those facts.

Sansregret  (Woman consents to sex with ex-boyfriend who is holding her captive. He gets sexual assault. She had reported an earlier rape.)  Mistake of Fact is an honest but mistaken belief in a set of facts..  MR can still be est’d w- Wilful blindness (Accused realizes poss. of wrongful action, but chooses not to inquire, so remains officially ignorant.) or Recklessness, which which requires proof that the accused subjectively was aware of the prohibited risk.)

Lamb (picks up gun, checks chamber, pulls trigger, and kills friend.  Not Murder because Recklessness not est’d. Accused must know risk, and take the chance.  

Pappajohn  (Real estate agent alleges rape.  He says she consented. New trial ordered on defence of mistake of fact). (Cr. to est recklessness or wlfl, bldnss) When subjective intent is required it is not necessary that an accused's mistaken belief about set of facts be reasonable. Mistake of Fact is a subjective test for mens rea crimes (can be unreas.), an objective test for non mens rea crimes.Controversial dec.

Ewanchuk  (SCC) (Potential employer invites girl to his trailer for an interview.  Persists in touching her after she repeatedly says No.)  The actus reus of sexual assault requires 1) touching, 2) of a sexual nature, and 3) without consent.  A general intent crime – need only prove intent to touch the complainant sexually, while affirmatively-communicated consent did not exist.  The SCC has introduced an objective standard to M/R for sexual assault.  Mistake of fact for sexual assault limited to situations in which the accused believed the complainant affirmatively communicated consent by words or actions, and that belief was reasonable.  Can’t claim as Mistake of Fact that he did not hear the victim say No.  Obiter: silence or ambiguous conduct do not give rise to Mistake of Fact, since it’s not affirmative consent, although St. says this is too strict.

Be prepared to discuss the difference between the actus reus of consent (was it given or not), and the mens rea of consent. (did he believe she gave consent).

MISTAKE OF LAW Very difficult to establish because of  S.19: ignorance of the law is no excuse.  Exceptions: law not published; mistake of private law (colour of right); officially-induced error. Mistake of Fact easier. 

Howson (colour of right)(towing co. employee tows away car, and refuses to release til owner pays up) Argues mistake of private law. He was operating under colour of right (an honest belief).  Mistake of (private) law applies to high order mens rea crimes where accused honestly believes he has a “colour of right”. Subj test. R.v.Cancoil  (Company removes safety guard from a piece of factory equipment.  Inspector had told them it was okay. Employee loses tips of six fingers.)  For a valid mistake of law under “officially induced error”, you must have reasonable reliance.

R.v.Watson (Greenpeace organizer took direct action against Cuban trawler, throwing acid on nets, thinking Cdn laws didn’t apply in international waters.  But they do, if ship is registered in Canada)  Can’t argue Mistake of Law when you have misinterpreted the law. 

PARTIES TO AN OFFENCE  Must hv AR and MR S.21 Aid: physical assistance. Abet: encouragement

Dunlop and Sylvester  (brutal gang rape of a 16-year-old. The accused were present but it was not proven they encouraged or participated.)  Mere presence at the scene of a crime not sufficient to convict someone of being a party to an offence. Purpose must be aid/abet.. 

Nixon (superviser on duty when prisoner assaulted.) Failure to act can = party to an offence: If you have legal and actual control over situation, you are assumed to have assented to what transpires if you don’t prevent it. Failure to act can be construed as encouragement.

Kirkness (B+E turns into sexual assault and murder of elderly woman) If Snowbird and Kirkness had contemplated her possible death, then they would have a common intention.  21(2) If two people have a common intention, any crime that they know or ought to know could result from pursuing that intention, makes both culpable.  The “single transaction” principle.  But with murder, can’t use the “ought to have known” test.  For murder, party must intend death, or bodily harm likely to cause death.  Parties can abandon common intent, but have to signal with “timely notice.”

23.1 If perp is acquitted, the party can be convicted.  E.g. parent gets child to commit shoplifting. Have AR , M/R.

CORPORATE LIABILITY

Canadian Dredge and Dock Co (fraud for bid-riggin) Identification doctrine: employee acts as “directing mind.”  3 conditions: 1) within assigned field of operation, 2) not totally in fraud of the corporation (i.e. committing fraud  but still conducting regular duties) , and 3) the corp must benefit, at least partly. Advising employees not to engage in fraud is not a defence. Waterloo Mercury Sales  (fraud for turning back odometres) E.g. of ID doctrine, “directing mind”. Must have sufficient management authority, and act w-in it.

INCHOATE CRIMES

COUNSELLING S.22.1.  M/R not mentioned, therefore in its widest sense, including recklessness or willful blindness.Can’t say, I didn’t think he’d do it.  S. 464, where counseled offence not committed.  Supposed to result in reduced sentence. 

ATTEMPTS S.24 High level M/R  Watch for remoteness. Several tests:  commencement of the execution, substantial step, last act, last possible moment of intervention, unequivocal act. The more dangerous the crime, the earlier the intervention. 

Ancio (Man goes to estranged-wife’s home with a gun, breaks in, goes up the stairs, confronted,gun goes off)  The M/R for attempted murder cannot be less that the specific intent to kill. Recklessness out. 

Deutsch (secretaries for sex)  Must cross the line from preparation to execution of the crime to be convicted of Attempt. Common sense the test, a matter of law not fact.

Sorrell and Bondett (chicken store attempt robbery) These guys got off because MR not proved, although the OCA disapprove of this interpretation of fact.Consider what has already been done, and what is yet to be done.
CONSPIRACY

O’Brien  (Two plan kidnapping. One says no intent, turns other guy in.) The MR of conspiracy requires all parties have a common intention (no such thing as attempt conspiracy)

NGRMD for S.16 conviction: 3 steps: 1) mental disorder exists, and accused incapable of,  2) appreciating nature and quality of the act, OR, 3) knowing it was wrong. (Presume sane) S.672.22 Fitnss to stand trial:understand procdg;consequences;instruct cnsl.

Cooper (illustrates #2) (Accused a chronic psych patient. Strangles woman at dance.) a disease of the mind that qualifies under NCRMD must be of such intensity that accused can’t appreciate the nature and quality of the act, or the consequences that flow from it. A legal matter for the judge (experts can advise)  What doesn’t count: self-induced, transitory states (hysteria)

Oommen (illustrates #3) (paranoid delusional shoots sleeping friend, believing in conspiracy.) A person must be capable of knowing right from wrong.  We don’t expect people to behave rationally, and know the difference between right and wrong, when they are in a delusional state. To establish M/R, the accused must have the capacity for rational perception of rt v wrng.
AUTOMATISM (sleep-walking, involuntary intoxication, reflex, physical blow ( disocciative state and involuntary act, psychological blow ( disassociative state and involuntary act.

R.v.Stone  (guy kills wife after a long drive with her haranguing him all the way, and insulting the size of his penis. Claims sane “psychological blow” automatism.) 

The process for automatism defence: (Reverse onus)

Step 1 – Establish Involuntariness (no A/R) Judge must be satisfied enough evidence that jury could acquit.

1) Mere assertion not sufficient 2) Must have expert psychiatric evidence. 3) Consider all evidence, e,g. reports of witnesses, medical history, severity of triggering stimulus. 4) The accused’s behavior after the crime is significant – did he hide the offence, or go to police? 5) Was the victim the trigger? If so, less likely it’s automatism. 6) Is there a motive?

If automatism, will put to jury, but – Step 2) determine whether it is sane or insane automatism

(overcome court’s assumption of  “insane automatism” )

1) External cause (normal person could react this way) v “Internal cause” factor. 2) for psychological blow need Extremely shocking event or “Normal disappointment of life” 3) No Continuing danger v Possibility of recurrence.  (Take a holistic approach: factors that apply best to the situation.) Consider Policy.  If judge accepts maybe sane automatism, cautions jury about feignability.

Grant (man with epilepsy drives after doctors tell him not to, has a seizure,( fatal accident.  Found guilty of criminal negligence.) Use the “relation back” theory to establish intent in a situation where someone voluntarily places him or herself in a situation where automatism may arise.
EXTREME INTOXICATION

Daviault  (rapes a 64-year-old woman in a wheelchair.)  In situations of drugs or alcohol:  1st question:  Is this a crime of specific intent or general intent?  1) With specific intent crimes, accused need only raise a reasonable doubt via defence of extreme intoxication (or intoxicated automatism).(not Daviault)  2) With general intent crimes, accused must prove on a BOP he suffered from intoxicated automatism.  Reverse onus.  However, with S.33.1-3 the Daviault defence is not available to general intent crimes involving assault or violence.

PURE DEFENCES -- excuse or justify the conduct, after A/R and M/R proved. Self-defence – a justification of the act.  What you did was right.  Extreme Intoxication, Necessity – an excuse for wrong act.

NECESSITY

Perka  (U.S.crew disembarks on Cdn coast with load of marijuana bound for Alaska, after ship starts to sink. Charged with import( trafficking.) Necessity:You were forced to do something by the circumstances.  Requires:  1)urgent situation of imminent peril (mod/obj); 2)no safe avenue of escape (mod/obj); 3)proportionality between harm caused and danger faced (obj).  Even criminals covered, unless emergency could be foreseen.  

Latimer:  SCC: leaves open whether homicide can have a defence of necessity. (N generally for lesser crimes)

DURESS  an excuse (usual), or a negation of M/R. 
Hibbert (set up his friend to be shot, thinking he would be killed if he didn’t.)  Parties and those charged with listed offences in S.17 have access to C/L defence of duress. Must be under threat of death or bodily harm (immediate or future), to self or another, modified-objective standard, no save avenue of escape (modified objective), available to all offences. S.17:  applies to principals, under threats of immediate death or bodily harm, threatening person must be present, threats are believed, no conspiracy or gang involvement, doesn’t apply to most crimes of violence.  Some appeal courts have already struck down S.17 (langlois-Que).  Parliament or SCC may do the same although Howe (British) which precludes defence of duress for all murders.  If it’s killed or be killed, then be killed.

SELF DEFENCE

Cadwallader (14-year-old kills father coming up the stairs w- a gun)  For a S.34.2 defence, the following are required: 1.Unlawful assault. 2, Death or grievous bodily harm (intended and caused) 3. Reasonable apprehension of death or gr.bod.harm. 4. A belief the assault is necessary to save oneself  5.That belief must be reasonable  6. No requirement of proportionality 7. No requirement for retreat, as in 35, if you are the aggressor.

(Don’t have to wait for the other person to shoot first) Petel (woman kills man who lunges at her as she shoots boyfriend.) Threatened act does not have to be imminent for Self Defence, when waiting longer could make it too late to defend yourself. Pre-emptive strikes”  allowed.

McIntosh (Accused, after months of trying to get back his amp from victim, confronts victim with knife.  Victim runs at his head with a “dolly”.  The accused stabbed him to death.)  Even if someone provokes as assault, they can invoke S.34(2) defence and be found not guilty of murder. (decision defeats usefulness of S.35)
DEFENCE OF PROPERTY

Taylor  (tiny house/men break in through the front door. “Get out”/warning shot at the floor/hits one of them in the leg.  Reasonable force) Under S.41(1), there are four required elements for “defence of property”: 1) Accused must be in possession of the property. 2) Possession must be peaceable – i.e. not seriously contested. 3) The victim must be a trespasser . 4) The force used must be reasonable. (mod/obj).  Nowhere in the CCC is there any sanction of the use of deadly force to protect property.

PROVOCATION (only available for murder.  Reduces charge to manslaughter)

Thibert  (Accused shoots wife’s boyfriend/ “come on, big boy.”) Prov. has both a subjective and objective element.  Obj: wrongful act or insult of such a nature that an ordinary person would lose self-control. Accused actually lost control, and acted suddenly. Subj: in the heat of passion, no time for passion to cool.  It is permissible to consider context (objectively). Romantic rejection is outside the scope.  But if the provocation was something a person had a legal right to do, no defence.

What if he had shot his wife by accident?  Transferred intent acceptable, therefore transferred defence is legitimate. SCC:  “The wrongful act or insult must be one which could, in light of the past history of the relationship between the accused and the deceased, deprive an ordinary person, of the same age, and sex, and sharing with the accused such other factors as would give the act or insult in question a special significance, of the power of self control.”

STRICT LIABILITY AND ABSOLUTE LIABILITY

Absolute liability: requires only A/R.  Conviction flows from proof of commission of the crime.  (But pure defences still available, e.g. Necessity)  Strict liability:  Requires proof only of actus reus, but due diligence on a balance of prob, is a defence. (obj. standard) 

City of Sault St. Marie(garbage dump polluted river) Created strict liab.  When an offence has a prison penalty, it becomes a strict liability offence. Provincial statute offences re: public welfare are strict liability crimes. The higher the fine, the more likely the offence will be strict.  If in doubt, it’s strict.  Consider:  Regulatory pattern within the Act (would it be impossible to guard against infraction – if so, strict). What does the subject matter require for public safety? Wording – if the words are mandatory, then absolute. Absolute liability should only be found with clear and unambiguous language.  Penalty – the greater the stigma or fine the more likely it’s strict.  Test: Were you responsible, and did offence happen? Contracting out doesn’t absolve.

 Motor Vehicle Reference Act

Absolute liability with the potential for imprisonment would violate the charter.
R.v.Kurtzman (ambulance driver deliberately goes through red light.)  The defence of due diligence must relate to the commission of the prohibited act, and not some broader notion of acting reasonably.
Self defence

Explanation of 34(1) and 34(2) If you are assaulted, and there is no reason to believe the assault will cause your death or grievous bodily harm, you can’t intentionally cause death or grievous injury to your assailant. S. 34(1) will not be available.  (proportionality requirement.) But if you respond to the assault with reasonable force, not intending to cause death or grievous injury, but such results, you do have access to a 34(1) defence. The only time you are entitled to use self-defence as a defence when you intentionally cause death or grievous injury is when your own life is threatened, and you believe death or grievous injury is the only way to save yourself, and you believe so on reasonable grounds.

