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1) OFFERS
Offer and Acceptance:  Once you have an identifiable offer, that is accepted, you have a contract.  After that point, it’s too late to change unilaterally.  You cannot, by yourself, back out or amend agreement, even one moment later.  Any changes constitute another agreement.

What makes an offer an offer?

CANADIAN DYERS ASSOCIATION V. BURTON (1920) (OHC) (B. Offers to buy property, D accepts, B sends cheque, D starts to prepare deed.  Then, D changes his mind and tries to tries to withdraw offer.)   Court found a contract.  Relied on Harty v. Gooderham (1871) in which the words “we’ll be happy to have an order to which we will give prompt attention” were construed to demonstrate readiness to sell, i.e. the making of an offer.  Distinguished from Harvey v. Facey [1983] “the mere statement of the lowest price at which the vendor would sell contains no implied contract to sell at that price to the persons making the inquiry.”  i.e. the stating of a price does not (usually) constitute the making of an offer.  The court is looking for readiness now; all that’s needed is for someone to say Yes. 

Rule: courts will look at signs of intention, in determining whether there is a contract.  The test of intention is language used, and conduct IN THE CIRCUMSTANCES.

PHARMACEUTICAL SOCIETY OF GREAT BRITAIN V. BOOTS CASH CHEMISTS (1953)  (Boots was charged with infraction of pharmacy and poisons act, for allowing sale of dangerous substance without supervision.  Customer could take product of shelf, out of site of pharmacist, and pay at cashier.)

Rule:  shelf prices are invitations to treat.
Principle: Customers are offerors, stores are offerees, and decide whether to accept offer at moment customer offers to pay.  Discretion lies with store.  

R. v. DAWOOD [1976] ALTA C.A..  Woman changes price tag on clothing, takes it to cashier, and pays lower price.  Holding: She was making an offer, cashier accepted on store’s behalf. Dissenting judge, Clement, said this was absurd (because of the lack of communication of the nature of the offer), that the store makes an offer, and the customer accepts.  This is preferable because it puts the customer in control, and beyond arbitrary discretion of store.   SCC agreed, and said in criminal matters, Clement’s view will prevail.  

Rule: In a self-serve context, store is offeror, customer is offeree.

IN GENERAL, IN SITUATIONS OF A POTENTIAL SUPPLY PROBLEM, COURTS WILL FAVOUR TREATING STORE AS OFFEREE (E.G. RESTAURANTS WITH MENU OUTSIDE.) THE WORD “OFFER” IN AN AD ISN’T BINDING, IT’S A MATTER OF CONSTRUCTION.

CHRISTIE V. YORK CORPORATION [1940] SCC  (man refused service in a tavern because tavern doesn’t serve “coloured people”.  Reflects need for legislation to control abuse of power of offeree.

Case of exploding pop bottle.  It’s to the advantage of the customer to establish the contract as early as possible, therefore going with the dissent in Dawood, endorsed by the Supreme Court, is the best interpretation for the customer.

Case of faulty shopping cart injuring shopper.  The display of carts can be considered an offer to the customer to use the cart, if the customer will enter the store for the purpose of shopping.  Store then liable for injury that results from use of cart.

Rule:  think in an open-minded way.  Every case in contracts is decided on 

an individual basis.

The Supply Problemtc \l2 "The Supply Problem:  Courts will generally see price quotations and advertisements as invitations to treat, not offers, because it is possible that a customer could respond to such an “offer” with an “accepting” order to purchase more than the supplier has.  Accordingly, it is inferred that no reasonable person could have a willingness to be bound in such a situation.  Thus, the offer must originate with the customer.

Other examples: department store catalogues, Home Shopping Network.

Negative examples: specific advertisements (e.g. “One Only!”) can be construed as offers - no supply problem, nothing left to negotiate. (Lefkowitz v. Greater Minneapolis Surplus Store) This could be a unilateral contract: customer’s act constitutes acceptance.
Contra proferentum:tc \l2 "Contra proferentum:  Courts will tend to read advertisements or other documents as they would be reasonably construed by the average person - and to the disadvantage of the party who proffers them.
Unilateral contracts

CARLILL V. CARBOLIC SMOKE BALL CO (1893)  Co offers reward to anyone who uses their smoke ball in the prescribed way.  Says reward sitting in a bank account.  Mrs. Carlill tries to take them up on their offer, but Co refuses.  Holding: there was a unilateral contract.  (A bilateral contract is a promise for a promise.  A unilateral contract is a promise for an act.)

Rule:  with a unilateral contract, the acceptance is the doing of the required act(s).  

Caveat:  if any further actions required by either party, you have a bi-lateral contract.

Vending machines:  treated as unilateral contracts.  Case of wining lottery ticket:  woman buys lottery ticket which says first ticket drawn gets first prize.  During announcement on radio, they change the order, and the third ticket draw, hers, is awarded first prize.  Later, they revert to original rules.  She loses attempt to get first prize, as announced on radio.

Rule:  timing is everything in a unilateral contract. (this was not decided in Carlill – 

was contract made at point of completion of conditions, or at moment of communication)

GOLDTHORPE V. LOGAN (1943) (ONT CA)  (hair on face case.)  Logan guarantees perfect results – a pre-contractual statement.  “I will give you perfect results if you will pay for and submit to these treatments.”  Court holds her to it.  The court finds the ad was both an invitation to treat (if you offer to pay, I’ll do these treatments), and an offer (the guarantee).

Rule: a guarantee related to a bilateral contract can be interpreted as a separate (or collateral) unilateral contract.

Rule:  when applying Carlill, be very careful to determine what the terms of the
 unilateral contract are

BOWERMAN V. ASSOCIATION OF BRITISH TRAVEL AGENTS (1996) (CA)  Posters of association offer protection to anyone using services of members.  Court found ABTA was offering a collateral unilateral contract, to anyone who formed a bilateral contract with a member agency.

WONG  v. LAKEHEAD UNIVERSITY  University calendar advertised that each grad student receives scholarship.  W registers in diploma program, asks for money, told that only degree students receive money (this was not in the calendar).  Court found that the fellowship offer constituted a collateral contract which was breached: main contract: enrolment for fees; collateral contract: fellowship for enrolment.

STEINBERG v. CHICAGO MEDICAL SCHOOL Unilateral contract (offer to consider applications according to published standards, acceptance by applying) breached when school used admission standards other than those advertised.  (“Secret preference”)  If you will apply, we’ll use these standards – unilateral contract.  Collateral contract: registration and payment.

Auctions

Auction law:  codified in the sale of goods act.  Every sale concluded by fall of the hammer.  That is the acceptance.  The auctioneer is the offeree.  Bidders the offerors, and retract at any point up to acceptance.  Each bid is killed by subsequent bid. If highest bidder retracts before acceptance, there is then no live offer, and auction has to start over again. With reserved auction, successful bidder must exceed reserve bid.

Unreserved auctions:

(PROCTOR V. ALMANSASK)  ad for an unreserved auction turns the ad into an offer -- item must go the highest bidder.  If auctioneer refuses to honour highest bid, the offeror can sue the auctioneer, not the owner.  Auctioneer is the one who has an agreement with the bidder. A unilateral contract to agree to accept highest bid, even if it’s really low.  Collateral contract is the actual sale.

The Tendering Process.

HARVELA INVESTMENTS LTD V. ROYAL TRUST CO OF CANADA [1986] (HL)

Royal Trust invites bids on shares. Harvela makes highest bid.  Sir Leonard offers L101,000 higher than any other bid.  Wins bid. Court overturns, rules Harvela made the highest offer.

Rule: When vendors invite confidential offers, and undertake to accept the highest offer, they have created the conditions for a fixed bidding sale, and must take the highest bid.

Rule:  In fixed bidding, the vendor enters into two contracts. One isa unilateral contract:  an offer to make an award based on the conditions of the tender, if the would-be acceptor will submit a bid.  The second contract (bilateral) arises when the winning bid is chosen.

Rule: A vendor may not change the rules after acceptance has been made.

Tip: In analyzing bilateral/unilateral contracts, where the unilateral contract is a collateral contract, carefully analyze what the act is that invokes the collateral contract, and what benefit flows to the offeror as a result.  The consideration may be the same as the consideration in the main contract.

RON ENGINEERING AND CONSTRUCTION (EASTERN) LTD v. ONT. (1981) SCC (the leading Canadian case on the tendering process) Ron submits bid, along with tender deposit.  Ad states deposit will be forfeited, if tenderer backs out.  Ron discovers its bid much higher than the next one, immediately claims it has made a mistake, and wants to revise bid.  Owner refuses.  Ron refuses to enter into contract.  Holding: owner may keep deposit.

Principle:  Tendering process is contract “A”, a unilateral contract, which binds the offeror and all bidders.  The main contract is a collateral bilateral contract, which binds only the offeror and the winning bidder.

Rule: An invitation for bids is an offer, which is binding when accepted.

Privilege clauses:  When there’s an express indication of rules of tender, it wins out over privilege clause, which is a generic “boiler place” insertion into the documents.  Can’t hide behind the privilege clause.  The general bows down to the specific.

MJB ENTERPRISES V. DEFENCE CONSTRUCTION (1999) (SCC)  (Company submits variable bid, in contravention of terms of the tender process, but wins the contract.  Lowest compliant bidder sues.) Court accepts the validity of the privilege clause, but rejected ability of company to accept non-compliant bids. (Invoked theory of what is customary, or would be assumed by any reasonable person.  That’s because of the expense and effort required by bidder.  Who would do it without an understanding that the most basic standard of fairness would apply.)

Rule: Privilege clauses are valid, but do not extend to all criteria used in assessing bids , e.g. will consider non-compliant bids, or give preference to local contractors.

Rule:  Specific predominates over general; privilege clause (“highest or any bid not necessarily accepted”) not legitimate in the presence of more specific criteria:

Damages:  in situation of non-compliance, bidders are allowed to re-coup their costs of preparing the bid.  

Communication of offer and acceptance

BLAIR V. WESTERN BENEFIT ASSOCIATION (1972) (bcca) (retiring steno wants $8000 the company decided in a meeting to give her.) Court rejected her claim

Rule:  The intentions of a party alone don’t determine an offer.  There must be communication of offer.

(***important case to cite on exam re: communication of offer)

WILLIAMS V. CARWARDINE (1833) (KB)  (After initially refusing,woman gives incriminating information about her husband after he has beaten her, and she believes she’s going to die soon.  She later claims the reward promised for such information.)  Holding: Motive irrelevant. But knowledge of reward at time of act was crucial. (Court did NOT require proof of knowledge, constructive knowledge “she must have known” was enough.)

Rule:   Acceptance cannot be unknowing, or accidental.  

R. V. CLARK (1927) (AUST. H.C.)  (Clark gives evidence crucial to a case, but later expresses he was not motivated by offer of reward, which he had forgotten about.  Later he decides he wants the reward.) Holding: court rejected his claim, because at the crucial moment he performed the act that constituted acceptance, he had ignorance of the offer.  Therefore his acts could not be an intention to accept.  

Rule:  knowledge of offer, plus act of acceptance, are required to claim a unilateral contract.


“consensus ad idem” – meeting of the minds

(same with Carlill v. Carbolic Smoke Ball:  Carlill acted “on the faith of” the advertisement” although she may have had other motives as well, like just getting the benefit of the treatment.)

(R. v. Clarke would have the effect of disadvantaging those who do the right thing for the right reasons, rather than the right thing for selfish reasons. Que. Civil Code wd give him the $$)

2) ACCEPTANCE

What makes acceptance an acceptance?

LIVINGSTONE V. EVANS (1925) (Alta SC) E offers to sell and for $1800; L responds with counter-offer.  E responds: “cannot reduce price,” and L then wires acceptance.  Meanwhile, L had already sold the land to a third party. Court holds that E’s response to the counter-offer constitutes a renewal of the original offer, which was then accepted by L.  Court orders specific performance of the contract.

Rule: a reiteration of an original offer is the same as making another offer.

Hyde v. Wrench (1840), established the principle that the counter-offer kills original offer.  (To distinguish a counter-offer from a mere inquiry, there must be a willingness to be bound and a marked departure from the terms of the original offer, with no room for return to that offer.)
Harris case: Harris offers to buy shares on March 17.  Company says he can have until 21st.  When Harris tries to back out before the 21st, he couldn’t. There was a contract.  Offer to extend deadline was not a counter-offer, it was an “indulgence”.
Battle of the Forms

BUTLER MACHINE TOOL V. EX-CELL-O CORP [1979] Company offers to sell machine, with condition on back of offer which makes condition on price of machine at time of sale.  Buyer’s response made no provision for increase in price, and their form had a slip at the bottom (a tear-off) which the sellers were to return.  But the sellers attach a letter saying their terms prevail.  Buyers take delivery of machine, but refuse to pay higher price.  Denning finds for the buyer.  Says by signing the acceptance of E’s counter-offer, B accepted the terms and conditions therein, which did not include an escalator clause.  Resolved by reference to the documents alone.: contract resulted from the acceptance of the counter-offer.

Rule: “Last Shot” Theory:  classical view.  The contract results when the last form is sent and received without objection. (OLRC approves of this rule)


Rule: (Classical view) Using a tear-off form for reply is a capitulation.

TYWOOD V. ST. ANNE NACKAWIC (1979) (ONT HC) S issued a call for tenders, the reverse side of which contained terms and conditions which did not contain an arbitration clause.  T responded with an offer containing different terms and conditions, including a “prevail clause” anticipatorily rejecting any changes to the terms and conditions.  The court rejects the traditional view, and considers intentions of the parties (as suggested by Denning in a dictum in Butler).  Neither party considered any terms and conditions other than those on the faces of the documents.  Since T’s attention was never drawn to the arbitration clause, it cannot be taken to have accepted the term.

Rule:  “First Shot” Theory: The parties to a negotiation have the obligation to draw material changes to each other’s attention.  If this does not occur, then the contract is made pursuant to the terms of the original offer.
Contrast:  Ontario Law Reform Commission says acceptance must be the mirror-image of the offer.   But, when you have performance without mirror image, to determine what the contract is take into account conduct as well as document.

Condition precedent to performance/contract

DAWSON V. HELICOPTER EXPLORATION CO [1995] (SCC)  D stakes mineral deposit in ’31, in ’51 HE offers to pay him 10 per cent if he’ll take them to the claims.  Dawson accepts, and makes arrangements.  HE then says no longer interested.  D later finds out it staked the claims with someone else.  HE argues unilateral contract, with performance unfulfilled.  D argues bilateral. Court finds for D, on basis of words and activity demonstrating acceptance.

Condition precedent to formation: before a contract can be made, condition(s) must be met (e.g. Carlill).

Condition precedent to performance: there is a firm contract, but condition(s) must be met before its terms are to be carried out. (Dawson)

Rule:  Courts will see things as bilateral if they can, because both parties protected from the earliest point (condition precedent to performance).  This allows both parties to proceed with a reasonable degree of confidence.  With a unilateral contract, either party could withdraw at any time.

Rule: Court may look for and infer an acceptance, without a formalized arrangement.

N.B.: Sometimes wording reflecting “conditions subsequent to formation” will be something like: “Conditions precedent to performance.”  Do not confuse this with “conditions precedent to formation.”

Silence

FELTHOUSE V. BINDLEY (1862) (NS) Nephew sells horse to uncle, but they are apart on price.  Uncle offers to split the difference, no need to respond if you accept this offer.  Nephew auctions off belongings, tells auctioneer not to sell horse, but auctioneer forgets.  Uncle sues auctioneer.  Court finds there was no contract.



Rule:  Silence cannot constitute acceptance of an agreement.



Principle:  offerees should not have contracts foisted on them.

ST JOHN TUG BOAT CO. V. IRVING REFINERY LTD [1964] (SCC) SJ agrees to provide two tugs on a standby basis, with a daily fee regardless of whether tugs are used.  One month contract, extended twice for two weeks.  For several months the arrangement continues, with SJ sending monthly invoices.  Irving refuses to pay beyond period of contract.  Court finds there was a contract during the extended period.

Rule: Silence is not enough to create a contract, but silence and conduct together can make a contract. If a person is the knowing beneficiary of work which cannot reasonably be expected to be performed for free, the court will look for demonstration of acquiescence.
Rule:  It’s what you do and say that counts.  Test: perception of a reasonable person. 

Principle:  it would be unjust enrichment to take something without paying for it.

Inertia selling:  If you don’t explicitly refuse, something will be done on your behalf.  Courts will not generally allow this tactic (detrimental to consumer). But this also leads to uncertainty: it is possible for an offeror using an inertia selling tactic to later disregard the contract  it is alleged to have been accepted (i.e., the prohibition works in both directions).

The developing Law of Restitution provides a remedy for “unjust enrichment”

SMITH V. HUGHES (1871) (famous case) “If, whatever a man’s real intention may be he so conducts himself that a reasonable man would believe that he was consenting to the terms proposed by the other party, and that other party upon that belief enters into a contract with him, the man thus conducting himself would be equally bound as if he had intended to agree to the other party’s terms.”

MANCO CASE:  Plaintiff: Owner of forest machinery.  Defendant: Forest co.  They enter into a deal re: testing of the machine.  Cost of transportation ($100) to be paid by defendant.  They try it, say no they don’t want it, but then fail to send it back.  Plaintiff leaves it there, and starts sending invoices for rental of the machine. ($8/hr for 40/hr week, or $1280/mo) Never paid.  No response.  But, they used the machine for a total of 30 hours in ten months.  Plaintiffs finally take machine, and sue for rental.  They lose because court finds there was no continuing of the original offer, which was a flat fee, but rather an attempt at a new contract, for which there was no acceptance.  It assessed contract at going rate of $8/hr for 30 hrs.



To construe a contract, you need a significant link between behavior and offer.

Mode of Acceptance

ELIASON V. HENSHAW (1918) E offered to purchase flour from H, and specified that acceptance should be by return of the same wagon and to a specific place.  He responded by mail to a different location a few days later.  E refused to accept the flour, saying that the offer had not been properly accepted.  Court held that although the offer had been accepted within a reasonable time (mail or wagon didn’t matter, as the intention was a time frame), the acceptance had been to the wrong location and the terms of the offer were altered to such an extent as to invalidate it. There was no contract.  Wagon wasn’t required, but time-frame was.



Rule: The offeror may stipulate the mode of acceptance. 

(in arguing mode of acceptance, can say mode was not explicitly stated as the only way to respond, therefore no specified mode.  Or, that there was an indication of waiver of mode.)

Cdn Marketplace v. Fellowfield: contract re sale of land.  F stipulated standard form to be used.  CM signed form, but never returned it.  Nonetheless, both sides conducted themselves as if the contract were in effect, including CM trying to get re-zoning.  F. admitted she felt bound by the contract, but nonetheless wanted to get out of it.  Court refused, on the grounds that there was conduct indicating both parties had agreed to a contract.

Empirnall Holdings v. Machon: EH sends form offering to do work for a fee.  M accepts, but doesn’t sign form.  “He never signs contracts”.  Work proceeds M’s knowledge.  Amount of work, uncontested, was construed to be a waiver of the condition of acceptance. Acquiescence.

Brogden:  Plaintiff sends coal, without contract.  Defendant receives it, uses it, refuses to pay.  Court noted previous dealing between two parties of a similar nature, and found for plaintiff.

Exception to mode of acceptance rule:  Sometimes offeree may waive condition.  Eg. car dealerships.  They treat customer as offeror, but the offeror has to use the dealerships forms, which is full of conditions set by the dealership/offeree.  Therefore, dealership may therefore waive condition on the form if it becomes problematic.  On the other hand, customer may want the condition, in which case courts may view the condition as one that was stipulated by the offeror.

Heron Seismic v. Muscowpetung Band. Contractor offers to do work for band.  Accepted in principle, but not in mode specified.(it doesn’t have the required signature of authorization.)  Contractor does work anyway.  However, band’s grant does not arrive, and it refuses to pay.  Court finds no contract.

Rule: Mode of acceptance is binding if there is clear and demanding language.

Communication of Acceptance

What is communication?  The law has developed different attitudes.

BRINKIBON LTD. v. STAHAG STAHL [1982] (HL) Austrian company makes offer re: purchase of steel to a company in London.  London company sets up an irrevocable letter of credit to handle the transaction, then telexes back its acceptance.  Where was the contract made.  Holding:  the contract was made in the country of the company that received the acceptance.  

Rule:  for instantaneous methods of communication, acceptance happens in the country in which the information is received.  (inter preasentes – in each other’s presence – the contract is formed when are where communication is received)

Rule:  acceptance is effective when it arrives at the other end, regardless of whether it was read or perceived.  The point at which the acceptance was perceptible is what matters.

(In arguing receipt rule, could point out that acceptance by conduct was made in England, therefore contract formed there.)



Caveat:  court is cautious, and notes there are difficulties with “instantaneous” concept:  e.g. possible interception by 3rd parties, telex could be sent overnight, 3rd party could intercept the message, message could get through but nobody sees it.  Court says, when there’s evidence acceptance has been delivered, that could be binding, since offerors should not be able to benefit from sloppy clerical errors.



With voice mail, fax, etc, technology has affected the ability to communicate acceptance. Complications also arise when you leave a message with someone in the office. These situations tend to suggest that when the message gets there, i.e. it is delivered into a system, it takes effect.  You have “constructive receipt”, otherwise fraud or sloppiness could interfere with legitimate contract-making.

HOUSEHOLD FIRE AND CARRIAGE ACCIDENT INSURANCE CO. v. GRANT [1879]  Grant tells company he wants to buy shares, agreeing to pay part now, part later. Company accepts offer, sets up an account for him, and mails its acceptance.  Grant never receives letter, and never pays the money.  Company pays his account a dividend.  When it goes bankrupt, the receiver wants the money, but Grant denies there is a contract.  Holding:  There was a contract the moment the acceptance was mailed.
Postal Acceptance Rule:  an acceptance takes effect from the moment it is put into the mail.

HENTHORN v. FRASER [1892]:  the postal rule applies only if both parties show they understand, by words or actions, that posting acceptance is sufficient.  *****That is now the law.

HOLWELL SECURITIES v. HUGHES [1974]  Holwell has an option to purchase land owned by Hughes.  The condition of exercising that option was that notice in writing be given to Hughes by a certain date.  Holwell drew up an offer, telephoned Hughes to say it had done so, then mailed the offer.  The offer never arrived.  Holding: there was no contract.

Rule:  If offeror stipulates that notice in writing must be received, then that overrides the postal acceptance rule.

Clues as to intention of actual receipt:



“notice in writing…”



“acceptance must be received…”

Less clear:



“Must accept by….”

Look at:  history of the parties,



       How they communicate



       Language of contract.

3) TERMINATION OF OFFER

BYRNE v. VAN TIENHOVEN (1880) (re: sale of tin plates.  Offer accepted, but offeror then mailed revocation.   Too late.  Plates already sold to a third party.)  This case was an attempt to establish a Postal Revocation Rule.  It failed.  Court ruled you need actual communication of revocation.

Rule:  Receipt rule applies for revocation of offer.  (offeror in vulnerable position. Must ensure revocation is communicated before there is acceptance.)

ELECTRONIC COMMERCE ACT:

· Contracts are not to be denied “merely” because they are done by electronic means.

· An electronic document can be stored in information systems, and can be read or perceived by a person or information system (machine).

· Contracts can be made by machines.

· Act doesn’t say when the sending rule or the receiving rule will apply.  Have to read the circumstances, and the intention of the parties.

· E-mail – not yet decided whether it’s instantaneous, or like postal.

DICKINSON v. DODDS (1876) Wednesday, Dodds offers to sell property to Dickinson.  Offer open till Friday, 9 a.m.  Thursday, Dodds sells property to Allen.  Dickinson knows about sale.  On Friday at 7 a.m, Dickinson’s agent hands a notice of acceptance of offer to Dodds.  Minutes later, Dickinson hands Dodds the acceptance himself.  Dodds tells him it’s too late, the property is sold.  Holding: offer was revoked before accepted.

Rule:  Revocation of offer happens when would-be acceptor is informed, by any means, of revocation.

Rule:  a promise to keep an offer open for a set period of time is legally meaningless.  It is not the same as an option.  The offeror is free to revoke it at any time.

(The reliability of the information may be an issue.  The test is:  what would a reasonable person think?) 

(re: property.  Hearing that a person has bought another property is not necessarily revocation, because a person could be interested in buying more than one property.)

Termination of Unilateral Offer

ERRINGTON v. ERRINGTON AND WOODS (1952) KBCA father buys house for son and daughter-in-law. Tells the couple the house is theirs, if they make all of the mortgage payments.  A unilateral contract.  He dies before the deed is done.  Denning treats the arrangement as two contracts:  the purchasing of an option by the making of payments, and a unilateral contract at the point of completion. Says in such an instance, you can’t revoke a unilateral offer, once performance of the act has begun.

Could be similar to situation where person embarks on attempt to swim across a lake to win a prize.  It’s the embarkation that makes the contract.

Rule:  Some unilateral contracts can be broken down into two contracts.  The first is an option. (Some kind of benefit flows to the offeror upon commencement of act.)  The second is the unilateral contract.

Rule:  You can’t revoke a unilateral offer, once performance of the act has begun.

PETTERSON V. PATTBERG (1928) Mortgage holder offers to let mortgagee out of mortgage, if he’ll pay in full.  But sells mortgage before payment.  You have paid, in the law, when you have tendered your payment.  An announcement from behind a door is not tendering of payment. 

Rule:  A unilateral offer can be revoked if the act is not performed perfectly.

Daulia Ltd v. Four Millbank Nominees Ltd. (1978) All ER “Whilst I think the true view of a unilateral contract must in general be that the offeror is entitled to require full performance of the condition which he has imposed and short of that he is not bound, that must be subject to one important qualification, which stems from the fact that there must be an implied obligation on the part of the offeror not to prevent the condition becoming satisfied, which obligation it seems to me must arise as soon as the offeree starts to perform.  Until then, the offeree can revoke the whole thing, but once the offeree has embarked on performance it is too late for the offeror to revoke his offer.”
Lapse

Withdrawal theory: 

BARRICK v. CLARK (1951)(SCC) Saskatchewan land deal.  Communication by wire and post.  Not responding within a couple of weeks to counter-offer enough to constitute withdrawal of offer.  

Withdrawal theory focuses on what would be a reasonable time for the offeror.  Passage of time alone is enough to comprise revocation of an offer.  Look at such things as course of negotiations, method of communication used, words that indicate time pressure, date of preferred closure.  The offeror’s behavior is what matters. 

Rejection theory:

MANCHESTER DIOCESAN COUNCIL v. COMMERCIAL AND GENERAL INVESTMENTS (1970) (Sask C.A.)  Acceptance communicated to wrong address, as stipulated in offer, but still valid, because it was a condition of the offeree, who was free to waive it. Henshaw standard rejected.

Rejection theory focuses on the conduct of the offeree.  If offeree does not accept offer within a reasonable time, he is assumed to have rejected it.  This approach looks at the behavior of both parties in interpreting what’s a reasonable time.  It is more likely to have the effect of lengthening the time of an effective offer. Offeree, in expressing continuing interest in forming contract, puts onus on offeror to actively withdraw offer, otherwise lapse theory will not apply.

BEER V. TOWNSGATE (1997) Acceptance of offer to sell condo’s was not communicated within 15-day limit.  But offeror accepted it anyway.  Conduct later reflected acceptance.

Rule: Offeror may acquiesce to a variation of its terms.  May have to read conduct to determine if this is what has happened.
Conditional offer

Re: REITZEL AND REJ-CAP MANUFACTURING (1985) OR  Offer to sell building accepted, after the building burns down.  It is an implied condition that the offer is contingent on the continued existence of the subject.  



Offer falls when goods are destroyed.
FINANCING LTD v. STIMSON FL lets S take car, before they accept his offer.  He returns car.  Lot vandalized.  Then they sign acceptance.  No deal.  A case of automatic termination of offer.

Rule:  When a substantial  part of the subject of the offer is destroyed, the offer falls, regardless of whether the parties knew of the damage.

Re: IRVIN Offer made to Irvin for land.  Irvin writes letter of acceptance but dies before it is mailed.  No deal.

Rule:  It is a condition of an offer that both parties be alive at point of contract formation. (Both must be able to demonstrate a willingness to be bound at the same time.)

Rule:  lapse of time, death, damage to goods, all constitute automatic termination.

4) CERTAINTY OF TERMS

Four situations in which difficulties arise: 

1) Ambiguity in terms of contract.  This is the circumstance where the court is most willing to construe a meaning.

2) Contract may be incomplete:  terms missing.  Courts might imply a term, taking into account custom of the trade, statute law, past dealings between the parties.

3) Incomplete contract, but parties agree to finish negotiating terms in the future.  Agreements to agree.

4) Parties envisage formal documentation.  The question becomes: is agreement in place at time of mutual understanding, and therefore binding, or when documented in writing.

Contract law is all or nothing, you have a contract or you don’t.  Courts unwilling to impose a contract.  Freedom-of-contract and demonstration-of-will are given a high value.  Some writers think there might be obligations during the negotiation period, a kind of “dimmer switch” approach.  

Vagueness

R. v. CAE INDUSTRIES (1985) Federal government approaches CAE, and asks it to take over base.  In a letter, it guarantees a certain amount of work, and says it will make “best efforts” for much more.  Court looks at “best efforts” in context of other words in the letter, and finds it means something like “will leave no stone unturned.”

Rule:  a term like “best efforts” will be seen in the context of the contract, but usually a higher obligation than reasonable effort.  Not boundless.

NICOLENE v. SIMMONDS (1953)  Offer accepted, stipulating that “the usual conditions of acceptance apply”.Denning finds there were no usual conditions, therefore there is no contract.  

Rule: It is possible to sever clauses that are unclear (Blue Pencil Rule), but not if they form the heart of the agreement.

CAUSEWAY SHOPPING CENTRE v. /WESTWARD FARMS v.  Two cases which show that if you have sale, uncertainty in who you’re contracting with may not be important.  With a lease, however, which establishes an ongoing relationship, certainty can be the undoing.
Agreement to Agree and Missing Terms – a Trilogy of Cases

MAY AND BUTCHER v. R (1934). A contract with government for surplus tentage. MB agreed to buy all the tentage, with price and dates to be “agreed upon from time to time.”  No formula.  Had they been silent on price, court might have inferred reasonable terms.  But what they had was an “agreement to agree,” and therefore there was no contract.   The difference with Hillas was there was no formula here.    There was an arbitration clause, however, which suggests a kind of formula.  Court makes strange decision that until there was an agreement on price, there was no contract, therefore no way to invoke arbitration clause.  A logical fallacy.

Rule:  An agreement to agree is no agreement.  Lack of essential terms fatal.

HILLAS AND CO. v. ARCOS LTD (1932) Purchase of timber from a Russian company.  Option for 1931 not honoured.  HL said it was clear parties intended to be bound. “verba ita sunt intelligenda ut res magis valeat quom pereat” (words are to be understood to give effect to, rather than to destroy, the transaction or object). The parties had no trouble with the same terms the previous year, therefore the terms should be honoured in the second year.  This case is an indication of how far courts will go to fill in missing terms.  The courts will first ask: Did you intended to be bound?  But, you can never be certain that a court will be willing to fill in the blanks.  Reasons for intervention: 1) Hillas was the only company even willing to deal with Arcos in 1930, and part of the consideration of that deal was the option for the following year.  2) The two parties had a history.  The terms for 1930 were exactly the same.  3) The law is a servant.  If people intend to make a contract, it’s not for the court to say there wasn’t one.

Rule:  in cases where terms cannot be negotiated in advance, the parties can still be bound, and the courts can infer reasonable terms.  If parties say they will agree on a term, it’s extremely significant.

FOLEY v. CLASSIQUE COACHES LTD. (1934) Classique purchased land with agreement to buy petrol only from Foley.  After three years, wanted out.  Court said parties obviously believed they had a contract, because of their conduct for three years.  Also, they had an arbitration clause where they couldn’t agree on price.  Unlike May and Butcher, it was part of the main contract, not a condition precedent to contract.  Therefore, there was a contract.

Rule:  Once a contract is formed, without a fixed price, it can have any number of mechanisms to determine price:  formula, arbitration, third party, first party.  (However, if negotiations are left to the parties only, that’s a major signal that there is no contract.  There is just an agreement to agree.)



Rule: The longer you’re in a contract, the harder it is to get out.

McLauchlin in “Rethinking Agreements to Agree”:  Reviewed the trilogy of cases and concluded that agreements which clearly were intended to be immediately binding should never be rejected simply because a material term has been deferred for future agreement between the parties. Rejects May and Butcher as not showing common sense, but adhering too strictly to technical legalisms.

More on agreements to agree

COURTNEY AND FAIRBAIRN LTD. v. TOLAINI BROTHERS (1975) (followed many times over)  Courtney offers to introduce developer, Tolaini, to investors, if Tolaini will use him as a contractor at estimated costs plus 5%.  Looks like a formula, but it’s based on agreed estimates – which means that May and Butcher kicks in.  Didn’t leave price silent, didn’t have mechanism for agreement, so what they had was an agreement to agree.  No contract.  (If the plaintiff had argued unjust enrichment, he could probably have won a finder’s fee.)

Rule:  If there is reference to price in a contract, but there is no mechanism for agreement, then what the parties have is an agreement to agree.

Rule:  Price is the essential part of a contract for land.  If no agreement, then no contract.  
BR. BANK OF FOREIGN TRADE v. Novinex Ltd. (1949)  Defendants agreed to buy oilskins from clients of the plaintiffs, and pay the plaintiffs a commission each time, and subsequently from other clients the plaintiff found for the defendant at a commission to be agreed upon..  The defendant refused to pay commission for subsequent contracts.  The court found there was a contract for the subsequent contracts, based in part on past history. 
Rule: Whenever there is reliance or benefit conferred, courts will try to find a way to enforce payment, despite Courtney.

SUDBROOKE TRADING ESTATE v. EGGLETON (1983)  Lease contained option to purchase, with price to be agreed on by two valuers, or by umpire designated by them.  A long line of authority says if your device doesn’t work, there is no contract.  But HL ignores this saying it would impose unjust outcomes.  If mechanism fails, courts will step in.  The option was seen as part of the consideration of the lease contract, and therefore it would be unjust enrichment if it were not honoured. This decision has led courts to be more flexible when a pricing mechanism breaks down.

Rule:  If price mechanism fails, courts will resort to construction, unless contract stipulates this mechanism or no mechanism at all.
An option is an unretractable offer.  It thus requires a lot of certainty.  Right of first refusal is something different.  It’s a purchased right.  It kicks in when someone else has an offer on the table that the owner wants to accept.  Owner must fist offer to sell to person with the right of first refusal.

Certainty is difficult in long term relational contracts.  A flexible arrangement makes sense (an escalator clause), but don’t want to leave it to future agreement alone, because May and Butcher would kick in.

DE LAVAL CO. v. BLOOMFIELD (1938)  Contract for $200 up front, $400 to be paid under arrangements to be made.  Bloomfield tried to get out of the contract, because the terms for the subsequent payments were not arranged.  But, machine has been delivered.  Court decides if you haven’t worked out mode of payments, demand loan arrangement can be imposed.  Courts will try to find a contract where one party has performed (although courts are more formalistic with land).  



Rule:  If price is settled, less important terms can be inferred by what is reasonable.

What about start date of a lease?  That would be considered a crucial part of a lease, which involves time and occupancy.  Leaving it out means no agreement.

Good Faith Negotiations

The doctrine of good faith is evolving and becoming increasingly important.  There may be an implicit or explicit imposition of a duty to act in good faith.

EMPRESS TOWERS v.  BANK OF NOVA SCOTIA (1991)  Bank’s lease contains option of renewal, with rental set at market rate, as mutually agreed.  If no agreement, either party may terminate.  Empress Towers refuses to negotiate; makes insulting offer on last day.  Goes to court to force out bank.  Court says can’t do this.  “Mutual agreement” a near-fatal term, but “market rate” seen as an objective standard; the implication is landlord will negotiate in good faith and will not withhold agreement.

Rule:  Good faith means “best efforts”.  It is binding only when there is an objective measure to determine what is good faith in the circumstances.

Rule: objective standard allows court room to interpret what would be a reasonable price.

MANNPAR ENTERPRISES V. CANADA ( 1997) Option to renew contains no objective standard, just a minimum amount, therefore no contract.   It’s more like a reserve bid situation.  Too nebulous to be a contract.

Rule:  “Good faith” meaningless if there is no formula or objective standard for reaching agreement.  It’s just an agreement to agree.

WALFORD V. MILES (1992)(HL)  Without an existing contract, there is no duty to approach negotiations in good faith.  You can look out for your own interests to the death.
Summary:  to establish an agreement to negotiate in good faith, a plaintiff is more likely to success if there is some kind of benchmark, and if the parties are coming out of a pre-existing contract.  Courts are reluctant to make a contract for you, or to say you should have certain obligations when it’s not clear you agreed to them.  

Anticipation of Formalization

Is document of agreement a condition precedent to contract, or a condition precedent to performance? It’s a matter of construction of the parties’ intention.  No rule.

MEYER v. DAVIES (1989)  Meyer first talks about formalizing agreement to buy legal practice.  Davies counters.  M agrees to counter.  Later D sells business to someone else.  Court said formalization was condition precedent to performance.  Def. waived his right to formalization when he told plaintiff not to worry about it.

Rule:  Read conduct and words of parties to determine whether formalization of agreement is a condition precedent to contract, or a condition precedent to performance.

KNOWLTON REALTY v. WYDER 1972 Agent sues for commission to be paid upon successful negotiation of lease.  Unilateral contract.  Contract said payment “subject to” documentation.  There was no documentation.  No contract.

Rule:  the words “subject to” are a big clue the contract is not yet complete.
Second Term

Enforcement of Promises

Factors which determine whether a promise is binding:

Formality:  evidentiary function, in that it shows proof of intention; cautionary function, in that it makes people pay attention to what they are doing; channeling function, it allows the courts to sort out remedy.  

Seriously intended promises:  Must determine two things:  whether you made the promise and whether you meant it.  Civil countries require “cause”, i.e., a good reason why the promise should be enforced.  That is a more permissive standard than we have in the common law, and results in more promises being binding in civil law jurisdictions than in those of the common law.  

Reliance:  Reliance is not in and of itself enough to prove a contract exists. But, the U.S. does consider reliance, where the promisor could expect promisee to rely on promise, and where and injustice would occur without honouring the contract.  Tort-like standard.  In Canada, reliance has a role to play, but it is not a primary basis for a contract.

Seal:  A classic way to make a promise enforceable is to put it under seal.  It has to be in writing, with a signature.  The tradition goes back many hundreds of years. 

Dalhousie v. Boutilier (1934) (SCC)  Donor (Boutilier) promises in a letter to pay $5000 in 1920 as a result of a fundraising campaign.  Runs into financial difficulty and doesn’t pay.  A few years later, university notifies him and he restates intention to pay when his finances are improved.  He dies and university goes after the estate for the money.  Court rejects.
A promise, even if it’s in writing, without reliance is not a formal contract. 

(nudum pactum)

(Quotes an earlier case: “Posthumous charity is already bad enough.”  (In re Hudson) Reflects the view of the courts that they shouldn’t be taking money away from legitimate heirs and giving it to charity.)

Eastwood v. Kenyon (1840) (ER)  ****Important case which cements the idea of consideration.

Eastwood was guardian of Sarah’s estate, and took out a loan to provide for her education and other needs.  Kenyon (Sarah’s husband) offered to pay him back.  He didn’t. Eastwood sued.  But, no contract.  


A past benefit does not create consideration.

Obiter:  Refutes earlier view of Lord Mansfield, highly eminent jurist, who believed a promise deliberately made should be legally binding.

Lampleigh v. Brathwait (1615) (KB) (ER)

Braithwait was convicted of murder.  Lampleigh was a lawyer.  Brathwait asked Lampleigh to try to get him a pardon, and Lampleigh went to considerable effort to do so.  After getting the pardon, Brathwait promised to give Lampleigh L100, but later failed to pay.  Court: There was a contract.  Brathwait must pay.

Rule: When someone requests that an act be done, the act is done, and then there’s a promise to compensate, the promisor’s offer will be binding

Past Consideration

Usually not enough to create a contract.  But, there are two exceptions:

· Bankruptcy law is one area where past consideration may be enough to create a contract. 

· The Lampleigh situation will apply when one person provides another with the necessaries of life.  A request for those necessaries is seen to be implied, even if it was never made.  If, after these benefits have been provided, there’s a promise to repay, that promise will be considered binding.  The amount will usually be the amount promised, unless it is wildly unrealistic.

The Nature of Consideration

What is good consideration? Look for sufficiency, not adequacy.

Love and affection – no legal value.

A dollar – controversial, but usually good enough.

Thomas v. Thomas (1842) (ER)  

Brothers-in-law promised to let Eleanor have the marital home as a life estate, or L100, as per her husband’s request.  They did so out of a “pious regard” for his intentions, but motives such as this are considered irrelevant by the courts.  She agrees to take care of the home, and to pay them the equivalent of the ground rent fee (a peculiarity of ownership of land in Britain), something that a tenant would normally pay to the crown.  Court says upkeep not consideration, but paying ground rent to brothers, instead of Crown, is sufficient consideration.

Rule: Consideration must move from the promisee, and it must be something the law regards as valuable.

(implication: Court will use the concept of consideration both ways – to find for or against a contract – making something out of nothing or nothing out of something.

A gift that carries burdens does not create consideration.
Mark 7 Development Ltd. v. Peace Holdings Ltd.

Deposit given on potential land sale, with understanding the money would be returned if the deal fell through.  Court ruled this was not the same as an option.  As in Dickinson and Dodds, the offer could be withdrawn at any time before it was accepted.

A refundable deposit with out a firm agreement in place is not consideration (no value).
ProCD v. Zeidenberg (u.s.)

Buyer buys and takes home shrink-wrapped software with the terms of the license inside.  He sees the terms, discards them, and breaches them.  Suit successful.


Buying a product, with knowledge of terms to be deferred, is still a contract, if 

conduct demonstrates acceptance.
FORBEARANCE

B (DC) v. Arkin

Zellers tells mom she has to pay a charge to get Zellers to refrain from prosecuting her son for shoplifting.  Court says Zellers had no right to make that demand.

Forbearance to sue is good consideration.

But, forbearance to do something you have no legal right to do is not good consideration

(if you know the claim is invalid).

Royal Bank v. Kiska

Defendant guaranteed his brother’s bank loan, after asked to do so by the bank.  The bank did not expressly agree to forbear.  It foreclosed four months later.  Court said the four months was forebearance, so there was a contract.

SCC seems willing to bend over backwards to find consideration when it wants to, even when the promisor gives something AFTER the promise is made that the promisor did not expressly ask for.  Creates a kind of “inferred” consideration.

Stott v. Merit Investment Co.

S was a trader working for M, and signed an agreement accepting responsibility for a client’s losses.  Implication was that he would not be sued for creating losses.  He took M to court when it deducted losses from his pay.

If you subjectively believe you have the right to sue, and give up that right, you have given good consideration.

PRE-EXISTING LEGAL DUTY

Glasbrook Brothers Ltd. v. Glamorgan C.C.
After violence erupts on picket line, company requested more police protection (on location 24-hrs), and agreed to pay extra money for more protection then police were initially willing to provide.  Later, refused to pay stating that police were merely doing no more than their public duty.

If you have a pre-existing duty, but you do more than required by your duty, you have

given good consideration. Caveat:  Decisions must be reasonable and bona fide.


The general rule is, a pre-existing public duty is not consideration.

Ward v. Byham

Father offered to pay a weekly allowance to the mother in return for her ensuring that their child is “well looked after and happy”. 


Intangible benefit beyond one’s legal duty can be consideration.

Denning dissent:  performance of a duty is good consideration (where promisor has a personal right to the behavior, and a personal right of legal action, should the person fail in their duty.)

PRE-EXISTING CONTRACTUAL DUTY TO THIRD PARTY

Shadwell v. Shadwell
Nephew became engaged, which leaves him with the contractual obligation to marry his fiancee.  Uncle promised him 150 pounds per year if he marries, and pays him this sum until he dies, but his estate refuses to continue paying.

A promise to carry on a contract with a third party is good consideration.

Pau On v. Lau Lui Long
P makes a contract with Fu Chip. P gets some shares and FC gets a building. P agrees not to sell the shares for in order to avoid great devaluation resulting from a large-scale sale of shares.  A subsequent deal is made in which L (maj. shareholder of FC) agrees to guarantee the value of the shares until an agreed-upon time for sale. The value drops, and L refuses to fulfill the guarantee, arguing that P’s promise not to sell was made as part of an already pre-existing contract with FC (third party), and therefore not good consideration. Court rules for P, because L’s consideration was a direct link to the enforcement of the other contract.  Court saw contract as a request followed by an offer of compensation (Lampleith v. Brathwait).

By gaining a right to sue someone for breach of contract, you have gained something 

of value, and therefore you have consideration.

Scotson v. Pegg.

 X had a contract with S to purchase the coal and deliver it to whomever X stipulates.  Prior to the arrival of the coal, X sold the coal to P and told S to deliver it to him.  P made a contract with S to unload the coal at a certain rate.  They didn’t do it fast enough and S sued.  P argued that there was no consideration for the promise because 
they had a pre-existing contract with X to deliver the coal.  The court found that the contract was enforceable because the def. received their own link to the pl.

PROMISEE GIVES UP SOMETHING

White v. Bluett

Son owed his father money in the form of a promissory note.  Pesters father to organize his estate.  Father says stop pestering me and I’ll forgive the debt.  He dies and son has to pay the debt.


Intangibles (lack of pestering) hard to establish as consideration.

Hamer v. Sidway

Relative offers money in exchange for giving up drinking, swearing and smoking.  Good consideration.

Dunton v. Dunton

Separation agreement, husband agreed to pay money as long as the wife is “orderly, virtuous, respectable...etc” Good consideration.  Helps that there was expressed request and agreement

BANKER’S LETTER OF IRREVOCABLE CREDIT

What does banker get from seller, when it provides a letter of credit (or guarantee of payment)?  It can sue the seller if it fails to provide the goods.  In many cases, it’s a kind of unilateral contract:  you provide the shipping documents, and we’ll pay you.

PRE-EXISTING DUTY TO PROMISOR

Gilbert Steel v. University Construction Ltd. (CLASSIC CASE)
GS agreed to provide steel bars to UCL for a project, and did not include an escalator clause in the agreement.  When costs rose,  the parties agreed to a price increase, but did not enter into a new written agreement. U refused to pay the increase.  Court ruled for U.

An agreement to vary a contract which is already in place is not backed by good consideration that is therefore unenforceable.  When a contract is to be altered, each side must give new consideration.

(the courts will look for firm proof you have agreed to give up your rights.  Financial pressure indicates you might have been “over a barrel” and therefore you didn’t give your waiver of the original terms freely.  Vincent: there was an “odour of coercion” in this case.)

(This case was based largely on the case of Stilk v. Myrick, the major case establishing the importance of consideration.  Ship and crew go to Crimea, where a couple of the crew jump ship.  The rest of the crew was promised that it would sail short-handed, it would get a bonus.  The co. then refused bonus, saying sailing short-handed a risk of the job, therefore, it wasn’t consideration.  Upheld.  However the later case of Hartley v. Ponsonby relaxed the principle, when half the crew fell ill or died.  Court saw sailing with half a crew as being above and beyond the normal hazards of the job, there fore it was good consideration.)

Smith  v. Dawson

S agrees to build a house for D for a lump sum.  When he is almost finished, it burns down, and D collects insurance.  S threatens to abandon project if he doesn’t get more money.

When there’s a threat of breach of contract, forbearance from breach is not good consideration for another contract.

Metric Excavation v. 619908 Ontario Ltd.

Contract for an excavation is varied when defendant agreed to pay 6% more for added costs.  Part of 
the extra cost was the defendant’s request to delay some of the work to the winter, when work is harder.  The court found this good consideration.

Modular Windows of Canada v. Command Construction

M had agreed to supply windows to C, but failed to do so on deadline.  He later demanded that C sign a contract obligating him to pay an additional $6000 to finish contract. The court found this agreement unenforceable because there was no consideration and secondly, M knew that C had to have the windows and held it over him, thus creating a situation of economic duress.

DeLuxe French Fries v. McCardle  (an exception, since court allows rescission and substitution)
Pl agreed to buy 20,000 bags of potatoes at a given price, but after some were delivered, Def demanded an increased price.  Pl paid it, but later claimed damages for breach of contract after Def refused to deliver any more potatoes without another increase.  Court held that there had been rescission and substitution—that is, a new contract had replaced the original one, which had been rescinded.  Therefore, the plaintiff’s damages were calculated based on the new price.

O.L.R.C. suggests that consideration ought not to be required to alter a contract, provided the agreement to do so is made in good faith.  Also, the doctrine of frustration provides that a material change in circumstances makes a promise to continue to carry out a contract into a new contract; this is like rescission and substitution, but by operation of law rather than by mutual agreement.

It would make sense for the common law to recognize that helping to preserve the economic viability of a business associate is something that has real value.  Apart from the moral implications, from a business point of view it can be more convenient that having to find someone else to fulfil the need.  The next case demonstrates this.

COURT RELAXES THE RULES FOR CONSIDERATION.

Williams  v. Roffey Bros. & Nicholls (Contractors) Ltd.

Wms is sub-contractor and R is contractor.  W working slowly and causing R to fear penalties for late completion.  R offers an incentive bonus for completion of the agreed-upon work, but refused to pay after a while.  Court finds consideration: getting the work done in time to avoid penalty (which would be more expensive than the bonus), not having to find someone else to do the work, continuance of relationship.  This is not economic duress, as the bonus was offered  by R and never requested by W; this is also further consideration, in that R avoids having to sue W for breach.

Per Vincent: The question of duress must always be addressed in cases of this type, but if the promise is freely made, consideration will usually be found.


Court recognizes good commercial sense where there’s no duress.


Ask “who’s idea was this?”  A good indication of lack or presence of duress.

What makes this case different from Gilbert Steel is that the contractor, promisor, came forward of his own volition to offer more.  In no way placed under duress.

STILKE AND MYRICK, AND GILBERT STEEL ARE THE LAW, BUT WILLIAMS AND HARTLEY V. PONSONBY ARE THERE TO SUPPORT AN ALTERNATIVE VIEW.

examples

Hyslip v. Macleod Savings & Credit Union Ltd.

H had a demand loan from C (means could be required to pay it back at any time) 
and during the term of the loan, M kept upping the interest rates and H paid.  At the end of the loan, H claimed he would only pay the original amount.  Court found consideration 
in that the bank forbeared on the loan.

Anangel v. IHI

D supplying ships to P over a period of time and at an agreed-upon price.  When the shipping industry goes sour, D gave P certain benefits voluntarily, in order to keep good relations.  There was no duress; the promises were enforceable as the consideration was found in the continuing good relations with the customer.  Williams v. Roffey applied.

Huskey Oil v. Forest Oil

H compromised a right of first refusal in return for F’s provision of certain information already required under a previous agreement.  This was good consideration; the actual information in hand is worth far more than the mere right to the information.

CONTRACT AMENDMENT: ACCORD AND SATISFACTION

(Focus on the making of the new contract.  Was there ever an accord?  An offer and acceptance?)

Applies to executed (as opposed to executory) contracts - ie., where one party has fulfilled his obligation under the contract, and the other party must still fulfil hers/his.  Alteration in terms are generally not enforceable without new consideration.

Accord = Promise

Satisfaction = Consideration

Foakes v. Beer (famous case)

Foakes owed money to Beer.  Beer gave Foakes a break, and signed an agreement in which she agreed to allow F to pay in instalments over a period of years after the debt was due in full, without interest, and not to take any further action on the judgement.  Once the entire debt had been satisfied, she claimed interest, to which she was entitled under the original judgement, but which she had appeared to waive under the subsequent agreement. Court backed up her.

The doctrine of Pinnel’s Case (1602):  paying less than what is owed on the day it is owed can never be good consideration for an agreement to accept less.

(most courts think Foakes is bad policy, and so it doesn’t take much to distinguish.)
Re Selectmove

A debt was owed to the tax man a who agreed to take less.  Court found no consideration and refused to rule on the practical benefits argument of Williams v. Roffey, though they rejected it in obiter.

The doctrine of Pinnels, i.e. that partial payment of debt after it is due is not consideration, will prevail with executed contracts..  Williams v. Roffey, and the arguments regarding intangible benefits, appears to be relegated to situations of ongoing relationship.

Robichaud v. Caisse Populaire (NBCA)
A possible exception to Pinnels case.  Two financial institutions agree not to collect from debtor, if he’ll pay each of them $1,000. The court appears to allow the partial payment to represent good consideration.  One judge said “a bird in the hand” is consideration.  Another says promissory estoppel bars Caisse from reverting to original contract.   The third judge says “I agree.”

In Canada, Pinnels case may not be the rule, given that the NBCA has rendered a decision in which at least one judge accepts the “bird in the hand” argument, and it’s possible that a second of the three judges agreed with him.  Regardless, the decision shows the courts would like to enforce these kinds of promises. (A maddening decision that muddies the waters, but on the other hand opens the door to the possibility of some flexibility regarding this harsh rule.)


Mutual creditor can withdraw agreement any time up to payment, because it’s executory. Once it’s executed, can’t go back.

Hirachand

Son owes a gambling debt.  Father offers to pay half, if creditor will forebear from suing son.  Creditor agrees, take money, but then tries to sue the son.  The court said it would not be used as “an engine of fraud”.  

A promise to a third party not to enforce an existing debt will be binding, if there is consideration.

(this case really isn’t about Pinnels case anyway.  It’s a completely separate contract from the contract between creditor and son.  The father pays a fee for a guarantee.  The fact that the guarantee is related to the size of the original debt is beside the point.)

CONTRACT AMENDMENT: RESCISSION AND SUBSTITUTION

(Focus on the making of the new contract.  Was there ever a rescission?  An offer and acceptance?) (use reasonable person test – Phillip v. Massey Ferguson)

Applies to Executory contracts (ongoing obligations on both sides).  R and S is the principal method to get out of an executory contract.  The mutual promises in the new contract become the consideration.  (Williams v. Roffey could be seen as a case of R and S.)

West Yorkshire Darracq Agency v. Coleridge

WY owes money to its directors who agree to take less.  C is a director, and breaks ranks, suing for his credit.  The court finds that the agreement is binding on all creditors, because they made agreements with each other, not just to the Agency. (This could have been argued in Robichaud, but wasn’t.)

Foot v. Rawlings (SCC)
Foot agreed to allow Rawlings to pay a lesser sum in satisfaction of a debt, provided that R pays in the form of a series of post-dated cheques.  In a written agreement, F states that he is motivated by a desire to what he can from the deal before he dies. Accepted by court.

A different mode of payment than the one originally contemplated (eg.cheque rather then cash), may be good consideration for an agreement to take a lesser amount.

An arrangement proposed by the creditor may be seen more positively than one proposed by debtor.

During time of payment, the creditor’s rights are suspended, not extinguished.  If there’s a breach of the new arrangement, the creditor can sue for the full original amount. (In Foot it was explicit, in other cases it’s inferred Gyro Capital v. Franzke)

(D & C Builders v. Rees Denning rejects a cheque being consideration because it can never be worth more than cash.  Not the law in Canada.)

Phillip v. Massey-Furguson Finance Co. P purchases a farm machine from M and payments were to be over time.  P fell behind on the payments and M threatened repossession.  P sent in a check for a lesser than the owed amount marked “payment in full” which M cashed and then sued for the rest.  The court implied an accord because of the circumstances including that M cashed the check and never complained, nothing done for a year and “payment in full” was clearly written.

Woodlot Services Ltd. v. Flemming F owed money to W in the amount of $8600 for work done.  F offered $6500 which was rejected and in response, F sent in a check for the same amount marked “payment in full as per phone conversation”   W cashed the check and sued F.  The court held there was no accord.  He only cashed it after seeing a lawyer which showed clear concern.

Mercantile Law Amendment Act of Manitoba, s.6 (paraphrased)

(applies to situations where contract is changed without consideration.  Executed contracts, i.e. debt due now, not with executory contracts.)

6(1) Part performance of an obligation either before or after a breach thereof shall be held to  extinguishes the obligation;

a) when expressly agreed to by a creditor in satisfaction; or

b) when rendered pursuant to a (new) agreement, even without new consideration. (Rendered meaning the contract has been performed.)

6(2) Part performance under 6(1) will not extinguish the obligation if the court finds that it is unconscionable to so allow.

6(4) An agreement under 6(1) may be revoked (back to original agreement) when;

a) performance of the agreement has not been commenced by the debtor; or

b) the debtor has commenced performance, but has failed to continue performance within

 a specified time and it would be unreasonable to expect the creditor to give the debtor

 more time to remedy the default.  (example in next case)

It is doubtful the statute applies to outright forgiveness ( in forgive whole debt - no consideration) or to executory agreements (partially executed)

Graham v. Voth Bros. Construction D, knowing P was facing economic ruin, forced him to agree to take less than he was owed.  This was seen as economic duress.  BC had a similar statute to the one mentioned and it doesn’t apply unless the agreement is voluntarily made - to otherwise do so would be unconscionable (s.6(2) of our Act)

Waiver and Promissory Estoppel
Estoppel, generally: If a person states a fact with the intention that people will believe it and act on it, the court will not subsequently hear him say otherwise.  He is to blame for any actions taken in reliance on that statement.  

The structure of promissory estoppel and waiver is based on the issue of reliance.  How much reliance does there have to be?

Central London Property Trust Ltd. V. High Trees House Ltd.

Due to the war, CLPT agreed in writing to reduce HTH’s rent by half.  After the war ended, the vacancy rate dropped and CLPT’s receiver tried to collect the original rent, along with arrears.  HTH argued that the wartime rent is still applicable, or alternatively, that CLPT is estopped from alleging that the rent is higher.  Court found estoppel, but only for the period up until the landlord tried to reinstate the higher rent..

Promissory estoppel. When a promise is (a) intended to be binding, (b) intended to be acted upon, and (c) acted upon, it is binding so far as its terms properly apply.  

Consideration is not needed to create estoppel.

The scope of a promise subject to estoppel is not decided by this case, but Denning seems to say look at the promise, look at the conditions under which it was made, to determine scope.

(Estoppel applies to executed as well as executory contracts.  Foakes and Beer might be decided differently, if estoppel were argued.)

(What does reliance mean?  It’s arguable.  You’re supposed to have put yourself in a situation connected to the promise.  Simply having an opportunity to pay less can’t be seen as reliance.)

Jordon v. Money  The basis of legal estoppel. Estoppel comes from representation and conduct, not from the future.  Future statements can only be held by a contract.  Denning feels equity would estop one, future or not.

Hughes v. Metropolitan Railway  Lease with option to renew if tenant was not in default in any way.  Tenant wanted to make repairs to avoid being in default, but landlord said not to hurry, so they didn’t. Then the landlord accused them of being in default and refused to allow them to renew.  Landlord was estopped from revoking the option. 

At the point at which there’s an attempt to renege, assess whether it would be unfair to the second party.

THE PROMISE
Passive conduct cannot be taken to indicate intention to alter an agreement such as to give rise to promissory estoppel.  One must show the intention was to affect the legal situation.  

John Burrows Ltd. v. Subsurface Surveys Ltd.
SS bought JB’s business, with arrangements to pay for it in instalments; contract included an acceleration clause, which permitted JB to claim the entire amount due if SS ever defaulted on a payment.  SS consistently defaulted, but JB didn’t invoke the clause until 18 months later, after the two became estranged.  SCC says the passive conduct and silence of JB were merely a friendly indulgence.  

Parties to a contract should be able to allow each other friendly indulgences without  losing their rights.

For conduct alone to be a promise, one needs to show objectively an intention to abandon legal rights.

Owen Sound Public Library Board v. Mial Developments Ltd.

Library was to pay MD for work on an addition, within a certain time after the granting of an architect’s certificate, but didn’t do so.  MD subsequently wanted to get out of the deal, but had promised to seal the agreement notwithstanding that O hadn’t paid in time.  Court estopped M from going back on his word.

Look at what a reasonable promisee would understand to interpret whether there has been promissory estoppel by conduct.

Maracle v. Travellers Indemnity.

Maracle wanted to claim insurance outside the time limitation.  During negotiations, Travellers admitted liability.  Because of that, plaintiff assumed TI was taking responsibility, regardless of limitation.  SCC says that was too much to assume.

You should know what the limitations of your contract are, and if you want them waived, get an agreement.

THE EQUITIES

D & C Builders v. Rees

Executed contract, with money still owing to D&C.  R is aware of D&C’s precarious financial situation and extracts a promise to take less money than is owed by saying that if they don’t accept 300 pounds in satisfaction of the 480 owed, they will get nothing.  Court rejects promise as binding.

Only a true accord (a willing, voluntary promise) will create estoppel.  Duress is fatal to a promise (unconscionable).

THE NOTICE

Saskatchewan River Bungalows Ltd. v. Maritime Life Assurance Co.

S sent in a cheque which never arrived for her payment on life insurance.  After the grace period had elapsed, M made an offer of late payment, which S ignored thinking that she had already paid.  M sent a cancellation notice in Feb which came to S’s attention in April.  A argued that the M had a grace period and this was the estoppel, which was still in effect.

Even a promise capable of being estopped can be revoked after a certain time, but there must be notice of intention to exercise your legal rights, and an offer of a reasonable time within which to react.

If there has been no reliance on a promise, why should equity care about enforcing it?

(Interesting question: how much reliance will create equitable estoppel?)

International Knitwear Architects

Similar to High Trees.  Landlord gives tenant a break for two years.  Then says pay full rent, including back rent.  Court says nice try, can’t do it.  To revive original terms, you have to give promisee a chance to accommodate revival of former terms.  (in this case 2 mo’s.)  

This decision clarifies that a claim for back rent will not be allowed, despite lack of consideration for agreement to waive a portion of the rent.

(Vincent: It may be that waiver is irretrievable in some circumstances.  Ajayi v. Briscoe: The promise only becomes final and irrevocable if the promisee cannot resume his position.)

“time is of the essence”  

Traditionally, this is a loaded term.  It’s an escape hatch.   If there’s any delay AT ALL, the non-delaying party can walk.

Accepting late payment

If you take one payment late, is that a waiver of all future payments?  You could argue that it is.  But you could also argue that it was a payment for one date only, and no notice is needed to return to previous conditions.  (See “friendly indulgence” above)

Tool Metal Manufacturing Co. Ltd. v. Tungsten Electric Co. Ltd.
Reasonable time varies in the circumstances

M. L. Baxter Equip. Ltd. v. GEAC Can. Ltd.
Notice of termination must be extremely precise

RELIANCE

In order for estoppel to be indicated, it must be inequitable for the representor to go back on his representation.  

For waiver to be binding, the other party must act on the belief induced by the representor - although the act need not be to his detriment (not clear, but unlikely)

W.J. Alan & Co. v. El Nasr Export & Import Co.
El Nasr agreed to purchase coffee from WJ Alan, with payment by a letter of credit.  Although the contract was to be paid in Kenyan currency, a letter of credit was opened in sterling.  WJ Alan did not complain because at the time, sterling was on par with the Kenyan currency.  When sterling was devalued, WJA billed El Nasr for the disparity between the contract price in Kenyan currency and the amount paid in sterling.  The court held for El Nasr.

Reliance on a mode of payment, e.g. use of certain currency, gives rise to estoppel, even if the reliance works in your favour, instead of to your detriment.

The mere fact you have conducted your affairs on the basis of the representation is enough to give rise to estoppel. (This is not the favoured view.)
The Post Chaser  (Societe Italo-Belge v. Palm and Vegetable Oils (Malaysia)_
Contract for Oil which stipulated that the buyer was to be advised in writing, as soon as possible after shipping.  Declaration was not made until over a month later, but the buyers agreed to buy anyways.  Two days later they refuse to buy, and S is forced to sell oil elsewhere for a loss. The court stated that there was nothing inequitable because in the two days of conducting business, there was not much reliance, at least not enough to create estoppel. The traditional view that the promisee must rely to his detriment is again the law.

Reliance must be detrimental, and it must have substance.

(Hint from this case:  more than two days might be reliance.)

SWORD OR SHIELD

Although bringing an action to enforce a promise may look like using it as a sword.  The issue is where the promise originated, not whether who the Pl. or Def. are.

Petridis v. Shabinsky (example of estoppel used as a sword)
Petridis leased space from Shabinsky with an option to renew, in writing, six months prior to the expiry of the lease.  Around that time, P made an oral representation of his intention to renew, to which S responded that they would meet a few weeks later to negotiate.  Fruitless negotiation.  Upon the expiry of the lease, S instructed P to vacate immediately. S sued, claiming that D had waived his contractual rights.  Court ruled for S, and gives him the option.

It doesn’t matter who is the pl. of def., what matters is that the principal of estoppel is being used defensively, where promissor trying to enforce a right he had given up. 

There is nothing wrong with a pre-emptive strike by the plaintiff, invoking estoppel, to prevent the defendant from taking action against the plaintiff.

Robichaud v. Caisse Populaire de Pokemouche Ltee
Facts: C was R’s judgement creditor and agreed to remove the judgement of $3780 in return for one payment of $1000.  C’s board refused to ratify the agreement, did not cash the cheque, and sued R for the whole amount.

Held: Court ruled for R

Reason: Although the case law says estoppel is only viable as a defence and not a cause of action, estoppel can be used pre-emptively as a shield against a claim by the other side.

Gilbert Steel wanted to use estoppel as a sword - asking for more money.  But estoppel creates no new cause of action.  It doesn’t create a contract, it can only be used within an existing contract, where legal relations exist and where the promise was intended to alter the relations and be acted upon, and was in fact acted upon.  The contract must have been enforceable in the first place, that is, supported by consideration.  

If you’re using estoppel to get something, you’re likely to fail.

Where a party says “I will do more”, the court will not us an estoppel as a sword.
Combe v. Combe
In a divorce settlement, husband had agreed to pay his wife a yearly annuity as permanent maintenance, notwithstanding that his income was less then hers.  He never made a payment, and after six years, the wife sued for the arrears.  Court ruled for D, since there was no consideration for the husband’s promise.

Estoppel does not create a contract.  It enforces non-contractual promises.  You still need consideration for a contract.

Waltons Stores v. Maher  (Major breakthrough in estoppel in Australia)

WS in a big rush to build a store.  During negotiations, during which WS says don’t worry, we’ll get a contract, Maher begins to develop property to WS’s specifications.  WS knew what was occurring and made representations of approval (“everything OK unless you hear otherwise”) Several weeks later, WS tells M that they are no longer interested.  Court rules for Maher.  Estoppel was created by a promise which the promisor should reasonably expect to be acted upon, and which is in fact acted upon.  

Where it would be unconscionable to find otherwise, (i.e. there is heavy reliance) estoppel can give rise to a contract. 
Kinds of Estoppel (as noted in Walton Stores)

· Estoppel by representation. (A person holds a fact to be true, and you rely on it.)

· Estoppel by promise. (High Trees) 

· Estoppel by acquiescence. (involves land.  Owner represents to someone that they have or will have an interest in the land) (also known as “proprietary estoppel”)

· Estoppel by convention (Situation where parties proceed on understanding that “x” is so.  If it turns out to be untrue, and one side tries to take advantage of that, they can’t get away with it.

Common thread through all of these, and the Walton Stores case:  Detrimental reliance.  Detrimental enough that it would be unconscionable for the court not to enforce the estoppel.  Detrimental reliance to the knowledge of the promissor is what clinches it.  This is what “shocks and appals the court” (Vincent).

Giumelli v. Giumelli.

Family ran an orchard.  Plaintiff son worked in business, no salary, pocket money.  Parents kept saying one day this will be yours.  Many years later, after he had improved the land greatly, parents disapproved of his second wife, and gave farm to another brother.  Son sues.  Court finds proprietary estoppel.  (Because it’s an equitable solution, allows for specific performance – give him the land).


Proprietary estoppel is created by reliance on promise to give an interest in land.

(A BC case (Zelmer) recognized proprietary estoppel, where a farmer was led to believe it was okay for him to build a reservoir on adjoining land.)

Traditional Estoppel
a) Promise freely made and intended to be binding

b) Promise intended to be acted upon

c) Promise was acted upon

d) Significant reliance (not necessarily, but usually, detrimental to representee)

e) Not revoked without reasonable notice

f) Made in the course of existing legal relations - ie., enforceable contract backed by consideration-where it would be unjust to allow the representor to return to his strict contractual rights

New Estoppel
a) Belief induced by the defendant

b) Defendant knew plaintiff was acting on the belief

c) Significant reliance

d) Unconscionable not to enforce promise

e) Not necessarily made in the course of legal relations.

INTENTION TO CREATE LEGAL RELATIONS
Family Relations
There is a rebuttable presumption against intention to create legal relations in family situations, and to a certain extent in social situations.  In these cases, the onus of proof is to show that there was, in fact, such an intention.

Balfour v. Balfour
Husband and wife were required to live apart because W’s ill health rendered her unable to travel.  H promised W a monthly stipend of £30 per month while they were separated.  Subsequently, they agreed to separate permanently, and she obtained an order of alimony, but H refused to pay the sum agreed upon earlier.  W argued that this was a contractual agreement, in which the consideration flowing from her was her forebearance to sue for more money.  Court held that the arrangement was one made in amity and in the context of a familial situation, and was thus subject to the rebuttable presumption against intention to create legal relations.  It was argued by the court that to hold otherwise would be to encourage people to attempt to settle family disputes in court (floodgates argument).


This case invented the notion that there need be an intention to create legal relations.

Courts will be reluctant to find a contractual relationship between family members, unless there is proof of intention to create legal relations.

Boyfriend-girlfriend

Beaudoin v. Waters  Lovers, living apart, draw up “Construction agreement” regarding their renovations to his home.  When he tries to enforce it, the court’s refuse to recognize it.

Alta court sets the bar impossibly high for proof of intentnion to create legal relations.

Spousal maintenance

Merrit v. Merrit Maintenance agreement made by a couple while legally separated was intended to be legally binding and was thus held to be such.

The Family Maintenance Act
Provides for mutual support obligations of spouses.  Vincent: Legislation fills some gaps in this area of the common law.  Separation agreements, e.g., are enforced both by the common law (Merrit) and by legislation.

Common-law

Lazarenko  v. Borowsky  Parties living together common law, and L promised to leave the house to B when he died—was this consideration for B’s agreeing to move in?  Agreement not binding; neither party intended it to be so, and also, it was based on illegal or immoral consideration.

Common-law

Chrispen v. Topham  Modernized and overuled Lazarenko; now, common law cohabitation is recognized by law and the benefits of the relationship may be adequate as consideration.

Same-sex relationship

Anderson v. Luoma  Equated a long-term lesbian relationship with an opposite-sex marriage and held, accordingly, that intra-marital transactions regarding division of assets were not enforceable by law.  There was, however, some provision made for unjust enrichment.

Parent-adult child -- heavy reliance

Jones v. Padavatton  Mother wanted daughter to study law and even bought her a house to live in while doing so.  The arrangement soured and the mother unilaterally terminated the agreement.  No contract was found, despite the daughter’s considerable reliance.

Parent-child – heavy reliance

Riches v. Hogben Mother proposes to move entire family to Australia and promises to give the house she buys there to her son and his family if they move with her, but never does so.  Contract is found, as the son successfully rebuts the presumption against intention by playing up his reliance and her subsequent behaviour.

Siblings – beyond the call of duty

Mooney v. Grout  M leaves her family to move in and care for her ailing sister, but doesn’t get all that her sister promises her upon her death.  Court holds that there was no contract, that M’s actions were no more than any caring sister would do and therefore does not constitute consideration for the alleged contract.  Would have been different if the caregiver had been a stranger.

Parent-adult child – beyond the call of duty

Corea v. Corea Daughter goes to care for ailing father, and court finds that she did much more than any ordinary, loving daughter would do.  Also, there was a letter drawn up by the deceased’s lawyer expressing gratitude and stipulating that the daughter should receive an allowance.  While formalization is rarely present, it is usually helpful.

Co-workers

Osorio v. Cardona  Betting pool wins $700,000 but the actual placer of the bet refuses to share.  Court finds intention; he had always behaved like he intended to honour the unwritten agreement between the members of the pool.

Religious arrangements

Zecevic v. Russian Orthodox Christ the Saviour Cathedral  Priest interrupted memorial service and refused to perform funeral for political reasons.  Court finds no contract, as this situation is a spiritual one, and also because there was no payment discussed (as is the custom, although payment is always expected) and so no consideration.  Adds religious arrangements to the list of situations in which the presumption against intention applies.

Business and government

CAE Industries Government expressed intention to provide business in a letter, then refused to act on it, saying it did not intend the statement to be legally binding.  Court says it was.
Commercial Arrangements
Here, there is a strong presumption of intention to create legal relations.  The burden of proof is on he who seeks to prove that there was no such intention, usually the defendant.

Rose and Frank Co. v. J.R. Crompton and Bros. Ltd.
Distribution agreement contained clause explicitly denying intention to create legal relations: agreement “not subject to legal jurisdiction”.  D accordingly refused to fulfil the agreement.  Court found no contract as a result of the clarity of the exemption clause.  However, orders made pursuant to the agreement were binding as separate contracts of sale

Note that at trial, it was held that the exemption clause was repugnant to the rest of the agreement and against public policy as an “ouster of the court’s jurisdiction,” impeding the public’s access to judicial remedies.  This argument was dismissed by Scrutton L.J.; as there was no contract, the court’s jurisdiction was not ousted.

In a business transaction, denial of intention to create legal relations will be honoured dif it is expressed explicitly and precisely (in either written or oral form) in order to rebut the presumption of intention to create legal relations.

Emotional outburst

Fitzsimmons v. North Thompson “If you want my resignation you can have it” said in the heat of the moment is not binding.

Buried clause

Baker  v. Jones  Weight-lifting association’s rules stipulate, inter alia, that disputes are to be resolved by the club’s executive, not by the court.  Although there is a valid contractual agreement, this particular clause is severed as an ouster of the court’s jurisdiction and an affront to public policy, impeding access to justice.   Buried clause in a membership agreement doesn’t stand up.

Clause taking away the court’s authority must be obvious, clear and deliberate, not buried in a document.

Overt clause

Re Portnoy Contract stipulated that agent had total jurisdiction to fix business troubles, and that parties would not go to court.  Court found that this was acceptable, as it amounted to a voluntary alienation of rights (more overt than a buried clause in a membership agreement).

“without prejudice”

When an offer to settle impending litigation is made, it is generally headed “Without Prejudice”.  This means that the document is not admissible in court as an admission of the offeror’s guilt and/or liability.  However, if the offer is accepted and the offeror subsequently has a change of heart, the agreement is still enforceable inasmuch as it constitutes a binding contract; the “without prejudice” stipulation has no bearing on the offeror’s intention to be bound by his offer to settle.

Jokes, banter

Bettison  v. Insurance Corporation of British Columbia  Lawyers meet in elevator and one jokingly “offers” the other a sizable settlement in a pending case, but it is construed as a legitimate offer by the “offeree”.  Although this was in bad taste, says the court, it was clearly not indicative of any real contractual intent.

Ex gratia – not binding

Moir v. Porter M wants to retire.  Company gives him a letter setting out benefits he will receive, but stipulating that this was at the discretion of the board and not legally binding.  Court held that the presumption of intentionality was rebutted by the expressly-stated provision.

Ex gratia -- binding

Edwards v. Skyways Agreement made with union that if there are layoffs for redundancy, ex gratia payments will be made.  The payments were depicted as mere gifts, but were in fact legally binding because they were part of the terms of employment.

The term “ex gratia” is a hint that the offeror did not intend to be legally bound, but it is not determinative.  (“gesture of goodwill” the same)

Ex gratia -- not binding

Parke v. Daily News  Unlike in Edwards, the redundancy had been declared before the promise of ex gratia  payments was made.  Now, the payments were to be pure gifts, and the company was not, therefore, bound by its promise to pay.

Promotion

Esso Petroleum v. Comm. of Customs and Excise  Promotion in which Esso gave away dinnerware with gas purchases was a contractual obligation, not a gift.

Letters of Comfort

Often, parent companies will offer Letters of Comfort so banks will lend money to smaller subsidiaries.  The letters offer some degree of assurance that the subsidiary will be able to repay the debt if only because of its involvement with the parent.  Issues of intention arise.  The caselaw is mixed.

Kleinwort Benson  v. Malaysia Mining (UK) Letter of Comfort is held not to be contractual, as there is no intention to be bound. Assurance of involvement with the subsidiary is a mere statement of existing fact, not a contractual promise.

Banque Brussels Lambert SA v. Australian National Industries Ltd.  (Australian) Opposite of Kleinwort Benson—what is the purpose of a Letter of Comfort if not to give legitimate and actual assurance?

If there’s no contract, can resort to Tort, if statement made negligently.

Privity of Contract
It has been a settled point of law that when A contracts with B for the benefit of C, C has no right to sue for the benefit because they are not a party to the contract, there is no privity.

Provender v. Wood (old old case)
Wood made a contract with Provender’s father under which each would pay a sum of money to Provender upon his marriage to Wood’s daughter, but subsequently Wood refused to pay.

Court allowed son-in-law to collect.

 “Where the breach of a promise accrues, one may bring his action”

Tweddle v. Atkinson  (major turning point in the law)Overturned Provender
T’s father make a written contract with G (whose executer is A) in which each would pay a sum of money to T in light of his recent marriage to G’s daughter (this followed an oral agreement made prior to marriage).  Both G and his estate refused to pay  Court ruled for A  Reason: T was not one of the parties in the contract and as such has no privity to the contract.  To allow this actions would be to allow T to sue while he cannot be sued in return.

Third party beneficiaries, prima facie, may not sue for a promised benefit.

Dunlop Pneumatic Tyre Co. Ltd. v. Selfridge & Co. Ltd.’
Dunlop sold tires to Dew, a reseller on the condition that Dew, when they sell the tires, include in the contract a clause that if they sell below the suggested price, they must pay a penalty to Dunlop.  S sold the tires at below the price and refused to pay.  Dunlop’s action fails.  The court found that D was a third party to the agreement of sale between S and Dew and therefore has no right to sue for the benefit.  Even if Dew had made the contract as Dunlop’s agent, no consideration flowed from Dunlop to Dew, so a supposed promise would be unenforceable.

In order to sue on a contract, a person must be directly party to it or it must have been made on his behalf by an agent.  If agency is proposed as way around the privity problem, there must be consideration flowing from the third party, either directly or through his agent.

There are a number of ways to circumvent privity, the test that can be created is:

1) Is C really a third party

2) Is C a party by  a)  Statute

      b)  Specific Performance (i.e. B sues for the benefit owing C)

      c)  Agency

      d)  Trust 

Ways in which a third party may acquire the benefit
i) Statute
Business Practises Act - gives the consumer a right of action (not on exam)

Manufacturers’ liability for statutory warranties

How can a manufacturer be held to its promises, considering that the contract for the sale of the goods is between the retailer and the consumer?  There is a possible collateral contract that when an item is purchased, a unilateral contract is made with a manufacturer, collateral to the main contract of purchase.

ii) Specific Performance
The estate of a deceased party may sue for the full amount owing on a contract, notwithstanding that the benefit is for a third party (the beneficiary of the estate).  Damages may be in the form of specific performance or whatever is appropriate.

Beswick v. Beswick
Old Mr. Beswick agreed to transfer his business to his nephew on the condition that Old B’s wife be paid a weekly annuity commencing upon his death and continuing for her life.  The nephew paid once and never again.  Mrs. B sued for specific performance and arrears in her personal capacity and as executor of her husband’s estate.  The court ruled in her favour, but only on the basis of her position as executor.

Where a debt is owed to a beneficiary of an estate, the beneficiary may not sue for recovery, the estate must sue since it represents the party to the contract.

An estate may sue for specific performance of a debt to the deceased, thereby creating a benefit for a third party who was not privy to the contract.  But, spec. perf, is at the discretion of the court.  Damages might result in a nominal payment.

Mb Law Reform Commission has recommended abolition of 3rd party bar to action, since it’s outcome can be manifestly unfair.

Important dissent:  Denning would have allowed her suit in her own right, citing the next case as authority:

Dutton v. Poole

Father wants to cut down a bunch of trees on his property to help take care of his lovely daughter Grizel.  Son who will inherit estate says don’t.  Dad agrees, if son will pay Sis 1000 pounds.  The court allowed the daughter to recover in her own capacity.  Denning cited this.

iii) Agency
If a party to a contract enters into it as an agent for a third party, the third party is actually a party and the agent is a stranger to the contract.  (The test of whether someone is an agent is whether the party’s conduct bears this out, not whether there is an explicit agency agreement)

McCannell v. Mabee McLaren Motors Ltd. (major case)
Both parties were dealers of Studebaker and each made a contract with Studebaker, a term of which stipulated that if a dealer sold a car to customer living in another dealer’s area, he must pay the other dealer half the profits.  The dealer who refuses to honour this arrangement gets sued.  The court reasoned that Stud was an agent for each dealer to contract with each other dealer.  


Parties can contract with each other by dealing through an agent.

An agent can act for itself in the contract, as well as be an agent for other in a clause within the contract.

Both existing and future parties can be drawn into the contract among multiple parties.  (The agent is seen as both making the offer and receiving the acceptance on behalf of all other parties.)

The Santanita  The yacht association ran a regatta where each racer signs a contract which contains a clause stating that if any yachts collide, the owners pay damage to each other. Court applies agency principle, and ignores problem of offer and acceptance between various parties with regard to timing.  Multi-partite agency concept has problems with timing, but the courts are willing to be flexible.

Jackson v. Horizon Holidays

Dad buys a holiday package for family.  It’s a disaster.  He sues Horizon for breach.  Court rules he can only get damages for himself, since the others weren’t party to the contract.

Caulls v. Bagot

Mr. C owns property, and makes a contract with B for him to pay royalties for use of the land.  He dies.  Who should B pay the royalties to – wife or estate?  Wife didn’t own estate, so she didn’t give consideration. Court says pay the wife you idiot.

When parties can be seen as a unit, and make join promises, only one has to give consideration and both (or all) are in the contract. 
New Zealand Shipping v. A.M. Satterwaite & Co. Ltd
Shipper makes a contract with the carrier (Federal Steam) to carry a drill.  The agreement was in the form of a bill of lading includes a limitation clause with respect to actions regarding damage to shipped goods.  The clause purported to protect the carrier, its servants and its agents.  N was hired by the carriers and caused damage to the drill during the unloading.  N wins claim that they are shielded by the contract between the shipper and the carrier.  The carrier acted as an agent.

The court cited requirements by Scruttons v. Midland Silicones (in obiter), for agency:

1. Contract clearly states that the third party is to be included

2. Contract clearly states that party is contracting as an agent for the third party

3. Agent is acting with the third party’s authority, or with subsequent ratification.

4. Consideration flows from the third party

Where’s the consideration from the stevedores? The unloading of the goods is enough.  If they do that, they get protection of the exemption clauses.  (Unilateral contract)  The problem could be that there’s a pre-existing legal duty to unload.  However, since the stevedores promise to unload the goods, the shippers also get the right to sue if they don’t unload.  (According to Pau, this is good consideration). (Shadwell is another example of the performance of a pre-existing legal duty constituting consideration, because of the creation of the power of legal action.)

Adler v. Dickson  On a boat trip, a passenger was injured via an employee’s negligence.  The ticket stated that she couldn’t sue the company so she sued the captain and the crew.  The clause wasn’t broad enough

Dyck v. Manitoba Snowmobile Association  Racers (incl Def) signed a waiver which covered the Def. and all of its servants.  An official ran onto the track and D, in trying to avoid him, crashed.  SCC found that the clause shielded the employee from liability.  The MSA acted as the employee’s agent so there was privity between D and the employee.  The consideration which flowed to D as the function as the flag guy.

iv) Employment   (true exception to privity)

London Drugs Ltd. v. Kuehne & Nagel International Ltd.
London Drugs had a contract for Kuehne to store some of its goods. There was an exemption clause which limited liability to $40.  London elected to not purchase additional coverage and in the storing, Dennis and Hank dropped the transformer.  London sued poor Dennis and Hank, but SCC said they were protected by the exemption clause.  (It referred to “warehouseman” but court interpreted that as “warehousemen”.)

Employees may take advantage of limitation or exemption clauses that protect their employers under the following conditionsexemption coverage of employees must be express or implied.

1) employees must have been acting in the course of their employment.

2) They must have been performing the very services contracted for when the loss occurred.

Other lessons from London Drugs:

Privity is based on the intention of the parties, which could be expressed or implied.  Ask the question:  What is the contract for?  Those who are needed to execute the contract are in the contract, when it comes to interpreting the reach of the exemption clause.  (use the officious bystander test to determine who’s in, who’s out)

Iacobucci calls this decision an incremental step out of privity.  Court would have to take another step if it wanted to recognize inclusion of workers who were not doing the very task contracted for., e.g. drop goods on the already stored goods of another person.

Greenwood Shopping Plaza v. Beattie and Pettit  (before London Drugs)
Beattie and Pettit were employees of Canadian Tire. Cdn T made a contract with Greenwood to lease the premise.  The contract stipulated that the landlord must self-insure re: damage to the premise.  The defendants, while conducting some welding caused a fire, and burned down most of the mall.  Since this was pre-London drugs, they lost on the agency argument.  Even if London had been decided, they weren’t providing a service relevant to the contract, which was a lease.

Edgeworth Construction

Engineers prepare faulty plans for province, for contract to be put out for tender.  When construction goes bad, engineers refuse to take responsibility.  But, contract has an exemption clause, saying you can’t sue the province.  Engineers can’t rely on vicarious liability of province.  They are their own business, and become liable to action from 3rd party.

Fraser River Pile and Dredge v. Can Dive (SCC)

The court characterizes exception to privity more widely than it did in London Drugs.  Start with concept of intention.  Here the contract says flat-out, 3rd parties are covered.  Instead of asking the question:  are the parties doing the very services contracted for, ask the question: are they doing the activities contemplated in the contract.  

Insurance company then argued that because the parties took down the exemption clause, it shouldn’t apply -- “freedom of contract”   Court says yes in principle, but not hwen the benefit has already crystallized for the 3rd party.  Once it’s a tangible benefit, you can’t take it away.

The court is inching away from privity, but not abolishing it.  So far the exceptions only help tortfeasors, and they are strictly defensive.  (Shield not sword)  Doesn’t seem as if it would apply in a Beswick situation, where someone is trying to get something.  Same with Dunlop, because it is not in a defensive situation.  If you need a sword, have to turn to agency, at which point consideration becomes an issue, or you get one of the parties to sue for you.

Representation and Terms
· A contract includes its terms and nothing else.

· Extra-contractual statements may be “mere puffs”, which have no legal weight.

· Representations are in a separate category, and carry limited legal consequences.

If a contract is based in misrepresentation, in that the misrep lead a party into contract, the party may ask for damages or rescission (erase contract). Misrep’s make the contract voidable although an innocent party may still choose to affirm it.  They must be shown to be a term, and not mere representation.  There is no definitive test; a court looks at such things as: Would a reasonable person take this into account? What was the parties’ intention and animus contrahendi.
Types of misrepresentation:

· Fraudulent Misrepresentation

· Negligent Misrepresentation

· Honest Belief

An individual must not be allowed to benefit from his misrepresentation, regardless of whether or not he knew it was false.  Similarly, a misrepresentee will not be held to a contract made on the basis of a misrepresentation simply because he was negligent in not discovering the untruth of the statement.  A material misrepresentation will give rise to an assumption that the representee’s conduct was induced by it, unless contrary evidence is shown:

Because representations are outside of the contract, you don’t get a contract solution (i.e. enforcement).  What you can get is an equitable solution, rescission, which is discretionary.

Argue misrep if you want rescission .  Argue breach of term if you want damages.  

Redgrave v. Hurd

Hurd agreed to become a partner in P’s law firm and to buy his house based on Redgrave’s claim that the firm made around £400 per year, when previous financial statements appeared to show annual earnings of only about £200.  Redgrave said a stack of papers which D did not examine showed where the extra money came from. Practice was nearly worthless.  Court granted rescission.

An individual must not be allowed to benefit from his misrepresentation, regardless of whether or not he knew it was false.  

A misrepresentee will not be held to a contract made on the basis of a misrepresentation simply because he was negligent in not discovering the untruth of the statement.  

A misrepresentation alone is not enough for rescission.  It must be material.
Smith v. Land and House Property Corp.

Land and House Property agreed to buy a hotel from Smith, having been told that it was currently leased to “a most desirable tenant.” This turned out to be false, as the tenant went bankrupt shortly thereafter, and there was evidence P knew about tenant’s financial problems. 

If one party is in a better position than the other to know the facts of a situation, that party’s stated opinions will be taken as statements of fact.

Bank of British Columbia v. Wren Developments Ltd.

B loaned money to W, receiving shares as collateral and a personal guarantee from A, a director of the company.  But A would not have given the guarantee, had he been informed by the bank of a change in the state of the collateral. Thus, the bank, by its failure to disclose material facts, made a misrepresentation of fact, and A is entitled to rescission.


Silence can be misrepresentation.

When parties are moving from an existing contract to a new one, failure to disclose material facts (whether or not requested) can constitute a misrepresentation of fact.

(Bars to Rescission

(1)  No possibility of restitutio in integrum (return to pre-contract state)

(2)  Affirmation (express, implied, or by laches)

(3)  Execution of contract complete

(4)  Jus Tertii: Innocent third party purchaser for value

Kupchak v. Dayson Holdings Ltd.

P purchased a motel from D in exchange for two properties and mortgage back.  When it comes to light that D lied about the past earnings of the motel, P informs D of its intention to sue and stops making payments.  In the meantime, D sells some of the property and renovates another part. A year later, P sues.  Court finds that rescission is the appropriate remedy, and orders compensation to P in the value of the properties on the day they were conveyed, as they cannot be returned in the condition in which they were received.  Court has the power to do what is practically just when perfect equity is not possible, and will not allow the restitutio bar to prevent rescission, as the situation was created by D’s fraud and subsequent unjust dealings with the land.  There was no affirmation by P, either, and laches does not apply—upon discovering the fraud, they immediately informed D of their intention to rescind.

Restitution demands you be prepared to give back everything and restore the other side, even if they’re the bad guy.

When “restitutio in integrum” is impossible, give back what you can and give $$ for what you can’t.

Fraudulent misrep motivates the court to find a solution , even when it’s difficult.

Affirmation of the contract is a bar to rescission (considered and rejected in this case).


Steps to determine whether there has been affirmation:


1.  Identify a date.  At what point did Pl know or ought to know of misrep


2. What did the plaintiff do after that date.

Affirm?  Disaffirm?  Or haven’t elected yet? Consider lapse of time. Pl doesn’t have forever to make a decision.  The longer you leave it, the less

your chance of getting rescission.

Wandinger v. Lake  Fraudulent misrepresentation on sale of motel.  Pl wanted rescission, but had sold some of the chattels in the hotel.  Because of the fraud, the court ordered rescission anyway.

Whittington v. Seale Hayne  Whittington leased land, having been told incorrectly that it was in “good sanitary condition”.   Innocent misrep.  P had incurred several expenses, including poultry that died as a result of the conditions.  Court set aside the contract and ordered repayment of the rent and taxes, as well as some compensation for improvements.  Vincent: Court should have charged occupation rent.  

With innocent misrepresentation, Equity will take as much care with the defendant as with the plaintiff in rescission.

Redican v. Nesbitt  (heavily criticized)
Leasing agreement in which R’s agent made a misrepresentation to N, who was not in a position to inspect the property personally, about whether or not the property was electrically lit.  At trial, jury found that this was an innocent misrepresentation.  As the contract has been executed—cheque was remitted, even if it wasn’t cashed immediately—the execution bar applies, so no rescission.  Judge orders new trial, though, saying that the jury , if properly directed, might plausibly find fraud in the agent’s representation.  Jus tertii considered—City of Toronto consented to the replacement of their old tenant with this specific tenant—but not applied specifically.

With innocent misrepresentation, if the contract has already been executed, there can be no rescission.  After execution, only fraud will ( rescission. (Kupchak) 

With innocent misrep, affirmation is an absolute bar to rescission.

Additionally, the jus tertii bar is contemplated; the court will not divest an innocent third party purchaser for value of his interest:
Ignoring Redican in executed contracts

Ennis v. Klassen  Sale of car.  Seller says car was not in an accident.  Misrep.  Buyer discovers it when he registers car.  Court says the misrep was innocent, but refuses to apply Redican.  Can distinguish because this is personalty.  Orders rescission.

To get rescission for misrep in an executed contract, (i.e. to overcome Redican) purchasers conduct must be reasonable, and must seek truth of the information within a reasonable period of time.

Bevan v. Anderson.  Purchase of business and equipment.  Court says Redican has to be about land to invoke the bar.

MISREPRESENTATION AND BREACH OF CONTRACT

In order to claim damages for breach of contract, a misstatement must be shown to be a term and not a mere representation.  There is no definitive test for this; the court must look to the parties’ intentions and look for animus contrahendi (assumption of responsibility).  In some cases, a representation may be seen as giving rise to a warranty by way of collateral contract, but this is rare:

Indicators:
· Animus contrahendi - assumption of responsibility - “I promise,” etc.  

· Parties knowledge

· Was statement made voluntarily, or was it a response to a question

· Custom, convention

· Past Dealings

· Subsequent conduct

· Timing -- the closer to the actual contract, the more likely the statement is a term.

· Formality -- writing is an excellent indicator

Heilbut, Symons & Co. v. Buckleton (****the prevailing standard)
B purchased shares in a company from H.  B’s was told the company was a rubber company.  The shares fell in value after it was discovered there was a lack of rubber trees on property. The trial found no fraud or misrepresentation so B’s only recourse was to claim the misrepresentation was a term in the contract. B argued that there was a collateral contract to the main contract of sale, in which H guaranteed that it was a rubber company.  Court didn’t buy it.

Consider the intentions of the parties, in looking for a collateral contract that may give rise to a claim of breach of contract.
The most important indication of terms is the intentions of the parties.  Use the standard of the reasonable bystander.

Decisive test: whether the vendor assumes to assert a fact of which the buyer is ignorant, or merely states an opinion.

Dick Bentley Productions v. Harold Smith (Motors)Ltd.
D purchased a used car from H.  H was a car dealer who told D the car had a new engine with only 20,000 miles on it.   The information was incorrect and D sued.  H argued that it was a mere representation and not a term. Court ruled for D

A representation made in the course of dealings and for the very purpose of inducing the other party to enter into the contract will be seen prima facie as a term.  The onus is on the representor to rebut this presumption.  

With a misrep being a term, the contract is breached and damages will flow, even if the representor honestly believed it was true.

Denning believes one must focus on the statement maker and he must rebut a presumption of a warranty. You would objectively look at his conduct and words to decide the issue.

Oscar Chess v. Williams Same situation reversed where D sold a car to a dealer stating it was a 1948 when really it was a 1939.  The court held this not to be a warranty (term) because the inference was rebutted that was what D was told, what the log book said and he doesn’t have the same level of knowledge the dealer had.

REPUDIATION V. RESCISSION
Repudiation differs from rescission in that the contract is not erased, but further obligations are eliminated.

Traditional method: the court artificially go back in time and look at each term in the contract and decide if it is a condition or a warranty.  These are merely labels which decide the type of promise that is made.

Hong Kong Fir Shipping Co. Ltd. v. Kawasaki Kisen Kaisha Ltd. 

K contracts to use HK’s ship. Contract says ship will be seaworthy and maintained by a competent crew.  Neither of these conditions were met and K repudiated the contract with 17 months of the 22 month contract to go. K argued that the seaworthiness was a condition; HK claimed it was merely a warranty. Court said warranty.

The Diplock test is whether the breach would have the effect of depriving the non-breaching party substantially the whole benefit they would receive.  

Diplock’s analysis has not been followed exactly and has evolved into the following test:

New Approach: Go to the contract.  If you can’t figure out intention, then assess the potential effect of a default (Hong Kong), and determine whether warranty or condition.  Just because you’re innocent, you don’t have the right to inflict disproportionate damage on the other party.

Krawchuk v. Ulrychova

Woman asks for guarantee horse is sound before buying it.  Discovers afterwards it’s a “cribber”.  Asks for cribbing collar.  Then decides she wants rescission, and argues soundness was a condition.  Court says she elected to confirm the contract at that point.  warranty, not condition.  (If she had argued that soundness was a “term” then she would have gotten rescission automatically, because breach of a term invokes strict liability.)

What qualifies as a term?  Consider the following:

· If buyer states info is a condition of sale.

· If seller states info – when and why did they make it?

· History of the parties – not decisive but can provide a clue.

· Is there a situation of an imbalance of knowledge?

· The nature of object being negotiated – how much does description matter?

· The court is “dazzled” by anything in writing – more likely to be a term.

· Timing – the closer to the signing the contract, the more likely a term.

Field v. Zien
Contract for sale of a business, of which a term was that the business would have 
$110,000 more value than its debts.  There was a $14,000 shortfall and the purchaser sought to repudiate.  The court found that the shortfall was insufficient a breach to warrant repudiating.  Hong Kong Analysis.  Damages were adequate.

Wickman Machine Tool Sales Ltd. v. L. Schuler A.G.

S was a manufacturer of a tool and contracted to W to go around England and push the item on car dealers.  A condition of the contract is they must visit each firm once a week and the same person must go each time.  S missed a few visits and W attempted repudiation.  The court held that if the consequences of the breach of each part of the contract aren’t spelled out, the court may infer, even though the contract clearly stated that it was a condition.  The court found that to repudiate from the breach is unreasonable and therefore, it is now a warranty. (court is allowing no freedom of contract)

9. Exemption Clauses
i) Unsigned Documents
If a reasonable person would not expect a particular clause to be included in the contract, sufficient notice must be given to that party before the clause can be relied on.

Parker v. South Eastern Railway Co.
P deposited a bag in a cloakroom and received a ticket in return for payment.  On the back of the ticket were a number of clauses, including one that limited the liability of the company for any baggage to 10 pounds.  Court ruled for P to get full compensation.

The onus is on the provider to prove that the clauses were sufficiently brought to buyer’s attention.  The court used the following test:

1) Did P see that there was writing on the ticket? (was it brought to his attention)

2) Did he know the writing contained conditions, even if he didn’t read them?

3) Ought he to have known that there were conditions? ie. was reasonable notice given?

Thornton v. Shoe Lane Parking Ltd.
P parked his car in D’s lot.  There was a sign outside reading “all cars parked at owners risk” and an automatic ticket machine, which issued a ticket and activated a green traffic light.  Small print on the left hand corner of the ticker purported to incorporate by reference a huge number of conditions located on signs inside the garage.  Among these clauses was one which excluded D from liability from personal injury caused to customers while in the lot.  P was injured in the lot.

Court ruled for P

Denning (the god) says the ticket machine was the offer and its activation was acceptance, thus the contract was already made and could not be varied with more conditions.  

(note: One side issue not at stake in this case is whether it should matter if the individual has used the parkade before.  This is not yet decided.)

Factors to consider:

· Custom of the industry

· Location of the terms

· How prominently displayed

· Clarity of wording

· Fine print? Can it be read? Faint colour?

· Are the terms buried?

Olley v. Marlborough Court Couple check into hotel room, where they see notice saying no liability for goods in room.  Too late.  They already had a contract.

McCutcheon:  guy sends sheep in ferry.  It sinks.  Exemption clause was in the ferry.  Previous use was a factor in deciding against plaintiff.

Interfoto Picture Library Ltd. v. Stiletto Visual Programmers Ltd.
S requested photographs from I, which were sent in a package along with a note.  The note contained a number of conditions, among which was a fee of 5 pounds plus tax per day per picture for late charges.  D returned them one month late and I wanted payment.  Exorbitant fee.  Not upheld.

The more unusual the clause, the harder you have to work to bring it to the attention of the other party. (Dillon J.)

(note: Bingham J. says the term was not a term of good faith.  Shouldn’t stand in any case.)

ii) Signed Documents
L’Estrange v. F. Graucob Ltd.

A women bought a cigarette machine and signed for it.  Order form said not responsible for damage, she sued for damage and lost, tragically.

If you sign, you’ve assented, whether you’ve read the document or not. (This is the traditional view, the starting point.)

New Rule: A mere signature is not enough; evidence of notice must be shown by the part relying on the clause. 

Tilden Rent-A-Car Co. v. Clendenning
C signed a contract and paid an extra fee for extended coverage which supposedly limited his liability for damage to nil.  On the back on the contract, in faded letters it also stated that the condition is nul if the vehicle was damages while the driver was drinking.  C was drinking, crashed the car Court ruled for C

A signature is merely one way to show consent, it is not a rule.  The court looks at the objective test of whether he ought to have know of the conditions on the back, given the circumstances.

(Note, if there is a signature, the onus shifts to the other side to prove why a person would not have relied on it.)

Factors to consider: 

· Faded print

· Speed of transaction (and who emphasized speed)

· Knowledge of signing party

· Instructions to agent

· Content of term (harsh and oppressive?)

Delaney v. Cascade River Holidays
D’s husband was killed while on a rafting trip organized by C.  He signed release after he paid his money (i.e. after contract was made).  Court still honoured exemption.  The majority felt that the trip was to be “thrilling and exciting” and the hurried nature was no more then one would expect.  But in dissent, one judge said because the release was a new term, it was a new contract made without consideration, therefore not binding.


Agreeing to perform the contract you’ve already contract for can be consideration (if there’s a real danger you won’t perform) (as in Williams v. Roffey)

iii) Fundamental Breach
An exclusion clause only works when the contract is being carried out in its essential respects.  If the clause purports to cover a breach that goes to the root of the contract, it will not be valid.

Karsales (Harrow) Ltd. v. Wallace

W agreed to purchase a car from K after having inspected it and finding it to be in excellent condition.  When it was delivered, it was in horrible shape and would not even run.  There was an exemption clause stating that “no condition or warranty that the vehicle is roadworthy or to its age, condition or fitness for any purpose is given by the owner or implied herein”

A fundamental breach of contract destroys the exemption clause. (Denning)

Suisse Atlantique....v. N.V. Rotterdamsche...

House of Lords overrules Denning .  States that the question of fundamental breach should be one of 
construction.  The parties’ intention should be looked at along with the contract as a whole, and it should not be automatically assumed that the parties did not intend to exclude liability for a “horrible breach”.   In commercial reality, some clauses are meant to be unfair.


Question of fundamental breach and exemption clause is one of construction.

Photo Production Ltd. v. Securicor Transport Ltd.
D had been hired to provide night security for P’s factory, but its own employee deliberately set a fire to the factory, burning it down.  There was an exemption clause purporting to exempt D from liability for “any injurious act...by any employee of the company unless [foreseeable and avoidable] by the exercise of due diligence on the part of the company.”  The House of Lords goes with Suisse Atlantique and says look at the clause and see if it covers what it intends to cover.  The parties are commercial actors and should be permitted to include whatever terms they want in their contracts.  

Look at the clause and see if it covers what it intends to cover. Denning’s view bites it.

Canadian approaches to the question of fundamental breach.  No clear direction

Hunter Engineering Co. Inc. v. Syncrude Canada Ltd.
S contracted with H and another company, A, for the purchase of a system including gear boxes.  All the gear boxes failed after more then one year. Warranty only good for a year.  But court sympathetic.

Wilson J: The concept of fundamental breach is still alive and well in Canada. (As with 

Hong Kong Fir) look at contract in context of the present moment, and ask if it’s reasonable.

Dickson CJC: The only issue is when the contract was made, (at the time of formation) was it, when read as a whole, unconscionable.  For example, when there is one weak party with no control and the whole contract is one sided (unequal bargaining power)

