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Term One

Division of Powers   

General principles of statutory interpretation, based on 

Constitutional challenges.

From the Persons case (1929):

“The BNA Act planted in Canada a living tree capable of growth and expansion within its natural limits.”
“The exclusion of women from all public offices is a relic of days more barbarous than ours, but it must be remembered that the necessity of the times often forced on man customs which in later years were not necessary.” 

From:  What Am I?  A Potted Plant? (Richard Posner)

“The constitution does not say, “Read me broadly,” or Read me narrowly.”   

From: Reference re: Secession of Quebec

There are four fundamental and organizing principles of the Constitution: federalism; democracy; constitutionalism and the rule of law.  No single principle can be defined in isolation from the others, nor does any one principle trump or exclude the operation of any other.

“The evolution of our constitutional arrangements has been characterized by adherence to the rule of law, respect for democratic institutions, the accommodation of minorities, insistence that governments adhere to constitutional conduct, and a desire for continuity and stability. 

“The federal structure of our country also facilitates democratic participation by distributing power to the government thought to be most suited to achieving the particular societal objective having regard to this diversity.”

From Marbury v. Madison (1803)

“It is emphatically the province and duty of the judicial department to say what the law is.”  

Implications?:  The law is what the judge says it is.  Nonetheless, as Bruce Ryder notes in his (brilliant) 1991 article, courts with such powers must be wary of allowing economic or political biases to creep into their interpretation, which is to be utterly free of partisan influence – conscious or unconscious.  I would draw attention to Ryder’s insight that historically the courts have favoured a laissez-fair approach to economic regulation, as it affects the court’s interpretation of POGG national concern or the general powers under Trade and Commerce, but on moral issues have tolerated a high degree of overlap and duplication between federal and provincial enactments.  This is not an approach ever articulated specifically by the court, but rather is one which seems to have emerged without the court’s deliberate intention.  I would therefore draw attention to this, so that the court may be aware of underlying influences (or in Ryder’s words “illegitimate biases”) on its decisions of which heretofore it has been unaware.  No doubt, if the court agrees with Ryder’s assessment, it will now take pains to guard against a perpetuation of such previously unrecognized influences.  As Ryder notes: “The degree to which regulation of markets or morals is desirable is an issue that ought to be left to the politically accountable branches of government.” (McGill Law Journal, Vol. 36, p. 333-334.) 

Roncarelli: Everyone is subject to the rule of law.

Division of powers – Penner’s analytical framework

1.  Characterization – identify in constitutional terms the matter deal with in the legislation.

2.  Where more than one matter appears to be addressed, identify the pith and substance, i.e. its dominant characteristic in legal terms.

3.  Identify incidental or ancillary aspects of the bill, which may be within a class belonging to the other legislative body.  These will be valid, only if they are genuinely needed, and are genuinely incidental to the otherwise constitutionally valid dominant characteristic.

4.  Can the bill stand without the incidental aspects?  If so, the possibility exists to sever them.

5.  Citizens tells us it was not the intention of the drafters of the constitution to permit conflicting duplication, so the courts will engage in  a process referred to as “mutual modification” , so that when a particular matter is given to one class of subjects (e.g. contracts to property and civil rights) it will be understood to be excluded from the other jurisdiction (e.g. contracts does not belong to Federal Trade and Commerce).

6.  The Double Aspect doctrine (first identified in Hodge, later confirmed in Multiple Access v. McCutcheon) acknowledges that sometimes both jurisdictions may have legislation each with the same dominant characteristic, but that both may co-exist as long as they are not in conflict with each other.
7.  In the event of a direct clash, Federal Paramountcy will prevail.

Process:  An overview of the first 70 years (1867-1937) of the Privy Council suggests that the “weapons of choice” in resolving apparent conflict were mutual modification and double aspect, both of which sought to avoid outright invalidation.  The incidental effect doctrine plays somewhat the same role in easier cases.  It is only when all else fails that federal paramountcy will be called upon to resolve the issue.

Judges have to reason out how the words of 1867 apply in a modern context.  The constitution doesn’t say “interpret me narrowly” or interpret me broadly”.
Constitutional Case History

Citizens Insurance Co. v. Parsons. (1881)  (established the classical paradigm of constitutional interpretation)

Insurance deemed to be outside federal “trade and commerce” powers. A clear bias in favour of the provinces was established.   “Trade and Commerce” restricted to interprovincial matters, and matters of general interest to all trade and commerce (such as anti-combines legislation) The beginning of a weakening of federal powers.

· Established the process of “mutual modification” to define limits of power, and eradicate “overlap”  The purpose was to create “watertight compartments.”  Approach:  look at provincial powers first.  If powers not there, must be federal.

·  “Contracts” assigned to the class of “property and civil rights.”  An expansion of provincial powers. This is what allowed provinces to develop their own labour legislation, human rights legislation, and other matters like highways not explicitly mentioned.

· Feds left with interprovincial trade, and international trade.

· However… feds could involve themselves in general trade and commerce if the interprovincial nature is dominant over intra provincial effects.

· Also:  Watson first describes the principles of paramountcy, although he doesn’t use the word.

Russell (local option of Temperance)  (1882) (strong pro-centralist decision)

Upheld Cda Temperance Act, which prohibits sale of alcohol in some areas, on basis of POGG powers.  Its dominant purpose is to criminalize an activity.  Property is affected only incidentally.    The long shadows:  

· POGG clause recognized as an area of residual power, which could arise in areas of provincial jurisdiction. 
· The fact that federal legislation may include opt-in features (which appear to make them matters of a “local or private concern”) does not negate its federal character.

·  “incidental” interference with provincial power under property and civil rights seen as an inevitable part of almost any federal legislation, but not something that alters the character of the law.

 “Laws of the nature designed for the promotion of public order ,safety, or morals, and which subject those who contravene them to criminal procedure and punishment, belong to the subject of public wrongs rather than to that of civil rights.”  

Hodge v. the Queen (1883)  (cuts down scope of Russell)

Owner of tavern charged under provincial statute with operating a billiard table outside of regulations.  Established that provinces are not delegates of the federal government.  They are seats of power unto themselves.  Therefore they can delegate.  Provinces have power to regulate. 

· Established the double-aspect doctrine.  “subjects which for one aspect and for one purpose fall within Section 92 may in another aspect and for another purpose fall within Section 91. (favourable to provinces)

· POGG powers have no effect in areas of strictly provincial jurisdiction, nonetheless it is recognized that in matters of national importance can legitimate feds operating in areas of provincial power. (such as firearms control)  (National Dimension doctrine, or Doctrine of National Concern)
Local Prohibition:  Attorney General of Ontario v. Attorney General of Canada (1896)

Manufacture of liquor seen as a local concern.  Interpreted provincial powers as broadly as possible.  

· Feds have power to legislate in areas not listed in the federal enumerata, because of POGG national concern powers, but may not legislate in areas delegated to the provinces.  “to attach any other construction to the general power which, in supplement of its enumerated powers, is conferred upon the Parliament of Canada by s. 91, would in their Lordships’ opinion, not only be contrary to the intendment of the Act, but would practically destroy the autonomy of the provinces.”
· But acknowledges that feds have some power to legislate in local matters of provincial jurisdiction, when it is a matter of national concern. “But great caution must be observed...”.

H a l d a n e   E r a

Board of Commerce Act and Combines and Fair Practices Act/ (1922)

Haldane rejects the fair pricing legislation because it “regulates trade within the provinces.”  

· New concept of “Emergency Doctrine”.  It meant that feds could use POGG power “only under necessity in highly exceptional circumstances.”

· Federal regulation of trade and commerce only has force in highly exceptional circumstances, and has no independent standing.  

· Restricted areas of criminal power to morality alone.  (sin not safety)

Fort Francis Pulp and Power Co. v. Manitoba Free Press. (1923)

Weird decision, to declare unfair pricing of newsprint a national emergency.  (“sudden danger to social order”)

Toronto Electric Commissioners v. Snider (1925) (pro-province in the extreme)
Federal government denied power to regulate labour disputes through Industrial Disputes Investigation Act.  Haldane says it uses POGG powers incorrectly.  

· POGG cannot be used to subvert provincial enumerata.

· Trade and Commerce has no independent status.

· Most labour matters will fall under the provincial heading of property and civil rights, except those related to federal areas of power.

The King v. Eastern Terminal Elevator Co. (1925) (extremely pro-province)

Dissenting opinion of Anglin was a thorough repudiation of Haldane’s pro-province view.

· A market with local and federal dimensions could NEVER be dealt with by federal legislation creating a central scheme of regulation.

The net result of the Haldane judgments:  

· POGG power – emergency only

· Trade and Commerce – no independent power, only that which provinces don’t have

· Criminal  power the domain of morality (sin not safety)

· No federal marketing schemes could be allowed.

The New Deal Cases (a transition phase from Haldane’s judgments)

PATA v. A.G. Canada (1931)  

Anti-combines legislation held to be a valid federal law. The PC dissociates itself from Board of Commerce.    Upheld Trade and Commerce power as an independent power.  Punitive section upheld as valid criminal law.

· A criminal act: any prohibited act or omission that has a penal sanction.

· Criminal act are serious breaches of any accepted code of morality.

A.G. Canada v. A.G. Ontario (Labour Conventions) (1937)  (Haldane lives)
PC overturned Labour conventions leg.  Canada had signed a treaty to secure human conditions for workers, and enacted three statutes:  8-hr days and 48-hr weeks/ one complete day of rest/minimum wages. “While the ship of state now sails on larger ventures and into foreign waters she still retains the watertight compartments which are an essential part of her original structure.

· Watertight compartments view prevailed.

· Feds have power to enter into treaties, but may not have power to enact them.

· Pith and substance doctrine repudiated.

· Statutes cannot be upheld under s. 132 because Canada signed as a country, not as a member of the empire.

· Emergency doctrine of POGG reasserted.

Thoughts on Treaties:


Provincial inability or unwillingness to act on matter of national concern may mean one province says “up yours”.  E.g. provinces agree to international green house gas agreement, with exception of Ontario, even though a matter of national concern.  If it is genuinely a matter of national concern, federal government should be able to invoke POGG powers.  On the other hand, Canada signed on to an international child custody treaty.  Every province subsequently signed on as well, so cooperative federalism can work in areas of general consensus.


Most treaties affect 91.2 – Trade and Commerce.  International Conventions will tend to affect areas of provincial jurisdiction.

Question:  Why could a pro-central government court not view S. 132 as a statement of intention to have Canada sign treaties, and enact legislation, on behalf of the whole nation?  Original framers couldn’t anticipate independent nation status, therefore didn’t address it, but the logical inference is to build it in, should that eventuality occur.
Natural Products Marketing Reference (1937) (another setback for feds)

Anti-dumping legislation.  Needed because of the depression, to ensure an orderly market for producers, but, because interfered with flow of goods within a province, ruled ultra vires.  

· The court continues the Haldane tradition, rather than invoking some of the flexibility inherent in the Citizens decision.  POGG limited to emergencies.

· Sets aside Citizens, which said  feds could involve themselves in general trade and commerce if the interprovincial nature is dominant over intra provincial effects.

A.G. Ontario v. Canada Temperance (1946) (looking better for feds)
Another challenge to national prohibition.  Bill upheld.

· A full “national dimension” doctrine not yet recognized in POGG, but moving in that direction.  Provided basis for further expansion of POGG powers.

· Must look at substance of bill, not the incidental details, to determine which level of government has power to enact it.

Johannesson v. West St. Paul (1952) (pro-Ottawa decision, finally)
Municipality passed a zoning bylaw banning airports.  Johannesson said aeronautics was a federal power.  Court agreed.

· Anything not falling in enumerated powers is a federal matter, according to opening words in section 91.  

· Relied on Local Prohibition to uphold aeronautics as a federal power.  The pendulum has swung back, reversing pro-province bias of Haldane.

Modern Paradigm

The Queen v Klassen (1960) (landmark case) 

Canadian Wheat Board Act regulated grain to be delivered to elevator, and recorded in a permit book.  Record-keeping needed for international trade. Klassen only dealt locally, and didn’t keep a book.  He was charged.   Act held to be valid, because its pith and substance is interprovincial and export trade. Ancillary aspects, while encroaching on provincial powers, were necessarily incidental.  The beginning of the modern approach.
· Idea of watertight compartments struck down.  

· Parliament given leeway to have a “necessarily incidental” effect on provincial powers.

Carnation v. Quebec Agricultural Marketing Board (1968) (an attempt to take advantage of growing federal power over trade and commerce, to invalidate a provincial act)

Leg. gave milk producers power to negotiate collectively, with binding arbitration.  Carnation argued ultra vires, since milk shipped out of province.  Ruling:  fixing prices at the farm gate incidental to manufacturing and sale of milk outside province.  Milk prices akin to wages, therefore province can regulate.

· Established division within an industry between areas of provincial jurisdiction, and federal.

· Important distinctions can be made between production and its regulation, and trade and its regulation.

The test:  “It is not the possibility that these orders might affect the appellant’s interprovincial trade which should determine their validity, but rather whether they were made “in relation to” the regulation of trade and commerce.”  (they were not, therefore intra vires)

Caloil v. A.G. Canada (1971)

As a response to OPEC oil cartel, and an attempt to foster oil industry in Canada, Feds passed legislation prohibiting flow of oil between Ontario and Quebec, so Ontario market would be available to western producers.   

· The interference with local trade was deemed to be an “incident” in the administration of an extra provincial marketing scheme.

Re: Agricultural Products Marketing Act  (1978)

Producer war between Quebec and Ontario.  Ottawa decided to legislate.  Ontario produced an abundance of cheap eggs. Quebec produced cheap chickens.  Dumping into each other’s markets.  Each est’d marketing schemes.  The war had an effect on other provinces. Mb egg producers innocent victims.  SCC declared schemes invalid.  Provinces got together and created CEMA.  Upheld by court, which wanted to supported cooperative acts such as this.  “it would really be unfortunate if this was all brought to nought.”

· It’s possible for provinces to coordinate marketing efforts, if patterns of protection are only incidental to intra provincial market schemes.

· An important case in that it shows an advance in cooperative federalism, and its ability to construct new laws.

Labatt v. A.G. Canada (1980)

Labatt charged under the food and drug act for its light beer product.  Court decided the relevant section of the act was ultra vires, because it interfered with trade within a province.  Interfered with labeling.  Sd POGG doesn’t apply, because no emergency as described in Fort Francis.

· Feds not allowed to micro-manage industry under general trade and commerce powers.

General Motors v. City National Leasing (1989)  ***important case****

Federal gov’t used law to deal with unfair competition, price-fixing, through Combines Investigation Act.  Made it a civil, not criminal, matter. (normally tort actions come under property and civil rights.)   Pith and substance of act found to be related to federal powers – general trade practices.  This was the first time this power was upheld since 1937.  Dickson C.J. openly says he’s seeking to restore balance in 91.2 and 92.13. 

Court sets up a model for future applications of General Trade and Commerce powers:  Five criteria:  (KNOW THEM!)
1. Must have a general regulatory scheme.

2. Must be monitored by a regulatory agency.

3. Must be concerned with Trade as a whole, rather than regulation of a particular industry.

(these three had existed previously, but Dickson added these two)

4. Legislation has to be the kind provinces would be incapable of enacting.

5. Failure to include one or more provinces would jeopardize the scheme. 

(caveat: Not all five must be present.  And perhaps not all five will be sufficient, there may be more.)

Paramountcy

Not a classical or modern concept.  It doesn’t’ invalidate a provincial law.  It simply renders it inoperative, because it only applies where provincial and federal laws are both valid.  If two laws are consistent to the point of repugnancy, the federal statute prevails.

Multiple Access Ltd. V. McCutcheon (1982)   *******************
Case of insider trading.  Federal act had a six-month limit.  McCutcheon was prosecuted under the provincial act, which had no statue of limitation.  He challenged the validity of the provincial act. 

· Concurrency, or “double aspect” comes into play

· The two levels of government may both legislate in the same area, as long as the contrast between the two is not sharp.  Duplication does not constitute conflict.  Quotes Lederman: “duplication … is the ultimate in harmony.”

· Mere duplication is not sufficient to invoke paramountcy ******

Bank of Montreal v. Hall (1990)

Saskatchewan tried to protect consumers from banks repossessing their property.  Insisted on notice.  But under Federal Bank Act, banks did not have to give notice.  Fed leg. held to be valid.  Provincial bill quashed.  

· Paramountcy may rule, even when the conflict is not sharp.

· Penner thinks court went too far with this one.

Summary of POGG

Montague in Russell give it full residual power, possibly affecting provincial powers..

Watson in Local Prohibition placed some limits on it.

Haldane limited it as much as possible, to emergency powers.

Viscount Simon in “46 says Haldane went too far.  Have to look at character of the legislation. (AG Ont v. Canada Temperance)

POGG national concern confirmed in Johannesson.

Method for establishing national concern described in Crown Zellerbach

Three Branches:

Emergency::  crisis situation in which provincial powers are absent or insufficient.  Crisis must be temporary, and courts should not trump parliament’s view that there is an emergency.  But, should not use subterfuge to seize provincial power.

Residual:  Parliament has power under POGG in relation to all matters not in provincial enumerata.  Federal enumerata simply there for greater certainty.

National Concern: first suggested by Watson in Local Prohibition, given modern formulation by Viscount Simon in AG Ont v. Canada Temperance Federation.   Fleshed out by Le Dain in Crown Zellerbach, who laid out a four-step test of federal jurisdiction  1) matters of national concern be divorced from matters of national emergency, 2) that they be new, or if old, be matters of a local or private nature that have become ones of national concern; 3) that they have s singleness, distinctiveness and indivisibility, and 4) that singleness be tested by an examination of provincial inability.  

Also:

Gap:  Where there has been an oversight, or gap, the federal government can legislate. John Deere case identified a gap.  Re: treaty-making power.  But, while federal gov’t could enter into agreements, parliament should not intervene to legislate in areas of provincial concern.

Reference re:  Anti-Inflation Act (1976)

Federal government  repeatedly referred to inflation as a matter of national concern, not a crisis or emergency.  An attempt to increase the scope of “national concern” branch.   7 of 9 judges recognized validity of leg. as relating to an “emergency”, but court divided in its decision.  The first case in which SCC admitted extrinsic evidence of a sociological or economic nature.

Beetz (1 of 2 in dissent) feared a permanent transfer of power to the federal list.

Laskin (for majority of 4) upheld under “national concern.”  He points out that you can’t establish an emergency simply by labeling it an emergency. Likewise, leaving “emergency” out doesn’t necessarily mean there was no emergency. Ritchie (for 3 in support) would only permit encroachment on provincial jurisdiction in an emergency.


Beetz did not reject possibility of evoking national concern in non-emergency circumstances, but he feared the consequences of a broad interpretation.  Because measures so vast, would have a permanent effect on provincial powers.  Would confine the application of “national concern” to narrow matters.  Penner agrees.  If the effect of national concern is to add a power to the federal list, if it’s a catch-all, then autonomy of provinces is gone.  It should have a degree of unity that makes it indivisible. (like aeronautics)

· POGG emergency powers reinforced.

· National concern doctrine narrowly interpreted.

R. v. Crown Zellerback  (1988)

 Federal state says dumping in marine coastal water required a license.   CZ failed to get a license for revamping of its site.  Said it didn’t need to because it was dumping into provincial waters.

Le Dain sets out criteria for “national concern” doctrine.  (La Forest dissents – reflecting existence of unease about POGG national concern, and its potential to overwhelm provincial power. Sd almost anything cd have environmental impact.) 

· Provincial enumerata fair game if they have become matters of “national concern.”

· A legitimate area of national concern must have “singleness, distinctiveness, and indivisibility”.  Marine pollution fit this criteria.

· Consider what would be the effect on a national plan if a single province was unwilling or unable to act on the issue. Uses Beetz criteria from anti-inflation: (provincial advocates point out the “unwillingness” factor of the provinces is something Ottawa could exploit, in matters of real controversy, where reasonable people have widely divergent opinions on the matter.)

Friends of the Oldman River Society  (1992)

Getty gov’t determined to build dam in his constituency.  Issue:  Do feds have jurisdiction to require EIS?  Dam affected navigation, fisheries, and Indian land – all within federal powers – therefore feds can require EIS.  However, this precedent establishes that they can only do it in relation to their own enumerata.

· Federal powers over environment relate only their own enumerata.  Both levels of government have responsibilities and rights in this area. 

Evolution of Criminal Law Power

(the real federal power is in taxing and spending, but next to that, criminal law power is the next strongest locus of power, in that it can address anything inherently dangerous.)

Haldane took a narrow view in Bd. of  Commerce.  Sd cd not justify regulatory powers.

In PATA, Atkin set very wide parameters: any prohibition with a penalty.

Ignored until Margarine case, which established the 3 P’s

Fed power reinforced by Margarine, RJR, Hydro Quebec( limited), and Firearms.

If its dominant feature is regulation dealing with property and civil rights, then it’s a “colourable intrusion”

S.92(15) gives provinces power to enforce regulatory statues with penal sanctions. Looks like criminal law power.  Dickson, in Rio, notes “double aspect”, but says if provincial leg in an area “palpably” dealt with by criminal law, there’s a problem.

With RJR, SCC broadens concept of criminal law power to encompass regulated prohibition.

As long as it is prohibition with a public purpose and a penalty, it will likely be upheld. 

Margarine Reference (1949)

Federal Dairy Industry Act made it a criminal offence to manufacture, import, or sell margarine, because it was contrary to public health.  Quashed.  Pith and substance regulation of an industry (property and civil rights).  Criminal laws must be aimed at criminal behavior, not economic regulation –which can be related to social economic or political interests.


A criminal law must have the following 3 P’s

· Prohibition

· Penal consequences

· Public Purpose (such as:public peace, order, security, health, morality)

· Also … a statement of purpose in a bill is just one fact to be taken in to account in determining the bill’s “pith and substance”. 

RJR MacDonald v. Canada A.G. (1995) (the beginning of expansion of the criminal law power of feds.)
Federal attempt to control tobacco advertising.  Deemed valid because aimed at an evil.  (“tobacco kills”)

· It’s okay not to go to a full  prohibition, if that would have adverse consequences (eg. smuggling and crime.) and regulation is a plausible alternative.

· Criminal law may be used to prohibit or control the manufacture, sale and distribution of products that are dangerous, and may apply to labeling and packaging.

(counter-argument:  if an act regulatory, it is provincial.  Tobacco law regulatory, because it provides exemptions.  La forest says, however, other criminal activities, such as gambling, have exemptions as well)

· Something which appears to be regulation can be classified as a prohibition.

R. v. Hydro Quebec (1997) (phyrric victory for feds—Joseph F. Castrilli)

HQ prosecuted for releasing PCB’s into environment, in contravention of interim order of minister of environment banning such release.  Court split 5-4 . Strong dissent against federal attempt to “manage” the environment.


Extremely important obiter by La Forest:  “pollution is an “evil” that parliament can legitimately seek to suppress…. It is a public purpose of superordinate importance; it constitutes one of the major challenges of our time. “ (sets stage for further use of criminal law power in environmental control, in addition to toxic substances)  But, as Joseph Castrilli points out, there is inherent weakness in the decision:  1) close vote, 2) La Forest has retired, 2) two of the justices who authored the dissent actually supported the use of criminal powers in RJR MacDonald, signaling a need for caution re: environment.
· Establishes federal power to control dangerous substances under criminal law.

· Criminal law doesn’t have to actually prohibit.  It can suppress.

· La Forest effectively added “environment” to list of criteria for public purpose (in 3 P’s)

· As with Income Tax Act, regulations can determine criminal activity.

· BUT, weakened the case for POGG national concern re: the environment, by refusing to even consider it.  And, even where criminal power applies, it applies chiefly to prohibition (or strict control) rather than regulation, and there are thousands of substances that need regulation.

· Four powerful judges saw no role for feds in environmental management.(bad omen) But also said nothing in this decision should be read as foredooming other attempts to develop strategies to protect the environment.  (contradictory notion)

Re: Firearms (2000)
Act extends restriction of dangerous weapons without a permit to ordinary weapons.  Apply, get license, then register gun.


Upheld as being within scope of judgments in RJR, Hydro-Que., and Margarine. 

· If a law is mainly in relation to criminal law, its incident effects in the provincial sphere are constitutionally irrelevant.

· If the regulatory aspects of a supposedly criminal law are the dominant aspect, then law is ultra vires the feds.

· Double Aspect doctrine upheld – each level may legislate in one area, for different purposes.  Paramountcy might arise, but court stresses that overlap is beneficial, even though at times bothersome.

· “…it is now well-accepted that the legislative history, Parliamentary debates, and similar material may be quite properly considered as long as it is relevant and reliable and is not assigned undue weight.”

“It is beyond debate that an appropriate balance must be maintained between the federal and provincial heads of power.”  (drawing on Reference re: Secession; General Motors of Canada v. City National Leasing)

re: Nova Scotia Board of Censors v. McNeil (1978)

Dispute over Last Tango in Paris.  Challenged as being in criminal law area, but challenge failed because leg didn’t have the 3 P’s.

· Morality is not the exclusive field of the federal government, although it is one of the classic ends of criminal law.

· Governments are entitled to a presumption of constitutionality.

Westendorp v. the Queen (1983)

Calgary by-law attempted to restrict prostitution, by adding it to the list of things prohibited on a public sidewalk, like putting up signs, etc.  Quashed as being “colourable”, i.e. on the fact of it, dealing with one area of jurisdiction, while the underlying intent lies somewhere else.

Re: Rio Hotel Ltd (1987)
Provincial bill attempted to restrict nude dancing.  

· “Double aspect” upheld.  Is it possible to comply with both laws?  If yes, then both stand.

· As long as provincial provisions not repugnant to federal laws they are not a “colourable intrusion.”

· “the longer the penalty and the closer the terminology comes to describing conduct traditionally criminal, the more doubtful the validity of the provincial enactment.”

Morgentaler (1993)

Morgentaler established abortion clinics in Wpg, Toronto, Halifax.  Nova Scotia tried to prohibit abortions outside of a hospital.  SCC struck down as a “colourable” attempt to usurp criminal law power.  The case against the province could only be proved by reference to external circumstances.

· Most important feature of decision:  the admissibility of extrinsic evidence. (first established with the “anti-inflation reference.”

· SCC will not tolerate “smoke screens.”

· Have to exercise care with exploring the “practical effect” of a bill, since government’s are free to enact bills which are ineffective. In most cases, the only relevance of practical impact is to demonstrate an ultra vires purpose.  Quotes Bertha Wilson (Lord’s Day Act) “Only when the effects of the legislation so directly impugn on some other subject matter as to reflect some alternative or ulterior purpose do the effects take on analytic significance.”

· Unusually severe penalties may help to characterize leg. as criminal.

· The purpose of a bill may be ascertained by considering the “mischief” it seeks to address.

Bogg’s Case (1981)

Boggs was convicted in Ontario for driving while impaired and refusing a breathalyzer. License suspended.  Then caught driving while disqualified.  Charged under criminal code.  CC code provision quashed, because suspension of license could happen for non-dangerous offences, like non-payment of a fine.  

· Parliament cannot attach penal consequences to a breach of an order made administratively, without reference to conduct of the accused.

Environmental protection in general

Use of POGG national concern vulnerable to attack on basis that it unnecessarily encroaches on provincial jurisdiction, upsetting the federal-provincial balance of power.  

Criminal Law more focused, easier to uphold, until it starts to look like regulation.

Margarine is the benchmark – 3 P’s)

In Hydro-Quebec, regulation framed in terms of a permissible maximum. Prohibition can be implied from that.

In Oldman, environment a shared matter.  Where there’s a clash, paramountcy rules.

Attempts will be made to keep provincial and federal statues valid. (double aspect)

Provincial standards likely to be lower.

Feds now planning to use a “harmonization accord” to protect environment, and backed off use of Criminal Law power.  Cd lead to standard of lowest common denominator, with provinces still having ability to opt out.

Elgie (for Sierra Club) argues there’s no evidence that fed/prov overlap a problem. 

Re: Habitat – the Species at Risk Act

Creates prohibitions, such as destruction of habitat of endangered species.  Died on the order paper.  Every province except Ontario prepared to sign on.  Penner says if re-introduced and challenged, feds will rely on criminal law power est’d in Hydro Quebec.  Wd likely succeed because of language used by LaForest in Hydro Que. to emphasize rights of feds in this area.

Failure to ratify Kyoto agreement: a reflection of federal reluctance to pursue long-term action in the areas of greatest damage to the environment worldwide.  Feds fought their darnedest to show why they didn’t have to take serious action, so even if the feds had the power, no indication they would use it.

Ryder article:  The Demise and Rise of the Classical Paradigm in Canadian Federalism

Prohibition legislation upheld, with double aspect recognized.  Regulation of insurance industry declared ultra vires.  Early decisions that reflected the following trend:

“Where legislation is characterized as necessary to the preservation of morality and the social order, the judiciary is more likely to invoke the tolerant doctrines of the modern paradigm; where legislation is viewed as an interference with market relations, the judiciary is more likely to invoke the restrictive approach of the classical paradigm.”

Demonstrated later in Labatt’s, Nova Scotia Board of Censors,

“(T)he striking contrast in the pattern of decision-making in the moral and market domain respectively enables one to conclude that values that should have no constitutional significance are playing a role in the interpretation of the division of powers.  Judicial resistance to the regulation of markets, and judicial tolerance of moral regulation, have contributed to the shape of Canadian constitutional doctrine.  The degree to which regulation of markets or morals is desirable is an issue that ought to be left to the politically accountable branches of government.”

Term Two 

“The Charter”   

(Note: this outline contains summaries of articles recommended by Penner as extra reading, plus my analysis of the articles.  The summaries and analysis are in no way authoritative.  I have left these in simply as food for thought.)

What are Rights?

Rights are not absolute.  Some have a legal basis.  Some need to be fought for, and until they have a legal basis, are simply a “claim of right”.  E.g., homeless people in Ottawa demonstrated for recognition of their claim to the right to have a home.  Legal positivism characterizes our law.  Unless a right is ensconced in statute, it is not a true right; it is a political right, a claim of right.

Negative Rights: the right to be free from discrimination is a negative right.  It is not an entitlement to have something.  In Canada, there is no charter of social rights.  The Charter is a charter of negative rights – a shield between people and abuse of power.  It constrains both statute law and the common law.  S.33:  all matters of government.

Positive Rights:  Something the government must give to you (or something we give to ourselves via the government, which is ours).  The right to vote is a positive right, as is the right to a fair trial.  Other examples:  Section 23 of Manitoba Act - language rights; Section 92 of Manitoba Act (1893) - denominational school rights; 1701 Acts of Settlement - tenure for judges.

re: Nova Scotia Board of Censors v. McNeil (1978)

Governments are entitled to a presumption of constitutionality.

The purposive approach to Charter interpretation

*******Hunter v. Southam (1984)******

Government agents conduct a search of Southam premises, with a warrant authorized by the Combines Investigation Act. Southam challenged the validity of the law creating the search warrant, on the basis it breached privacy rights, as guaranteed by the Charter, even though privacy is not specifically mentioned in the charter. 

Issue:  Does the Charter protect privacy interests?  

Held:  Privacy interests are protected by varying degrees, depending on the nature of the premises, and the reasonable expectation of privacy.  

Reasoning: The law fell at the Stage One analysis from Oakes, because it was found to be unreasonable.  You can’t then argue, at Stage Two, that it’s reasonable. The court begins a shift away from property interests to privacy interests. The concept of human dignity becomes a central part of charter interpretation.  Dickson zeroes in on expectation of privacy, especially, but not exclusively, in the home.  Creates a set of safeguards to privacy when authorities seek search warrants (the need for prior authorization by an independent 3rd party)  

Authority for the purposive approach to the Charter.  What is the purpose of the Charter? With that in mind, can consider the effects of the legislation, not just the purpose of it.

In crafting a remedy, look to purpose of the leg.  (The purposive approach reiterated many times, including Law and Corbiere)

A new area of charter rights is created (privacy), with recognition that there are differing expectations of privacy in different places.

******Big M (1985)*******

The Lords’ Day Act enshrined in provincial legislation, even though it was criminal law.  Big M wanted to stay open on Sunday.  It was charged.  Defended itself on the basis of S.2(a) – the guarantee to the right of conscience and religion.

Reasoning: At Stage One, the Crown argued that while the original purpose was to honour the Sabbath, it’s present day purpose had shifted to one of giving families a day of togetherness and rest.  SCC said nonsense. You can’t have a shifting purpose.  

No person or corp can be prosecuted under a law that is not inherently valid.

“Purposive approach prevails.”

· A law with an invalid purpose cannot withstand Charter scrutiny.  It falls, regardless of the effect of the legislation.  

· If purpose is of the law unclear, then look to the effect of the legislation for assistance in determining purpose, and constitutionality.

· You can’t have a “shifting purpose”.  Can’t say, that was it’s purpose then, but this is its purpose now.

Freedom of religion is freedom from coercion.

What and Who are governed by the Charter?

******Dolphin Delivery (1986)******
Strikers argue for right to secondary picketing of a private company.  Normally, activities between private individuals not covered by the Charter, but in this case, what was being challenged was a court order prohibiting secondary picketing.  The court drew on the common law as authority for its order.  

Only government, not private enterprise, is bound by the Charter if it relies on the common law.

The Charter does not apply to the common law unless it is gov’t relying on the common law.

This case determined a basic principle of constitutional interpretation:  The purpose of the constitution is to check the power of government over the individual.

The courts are not a part of government.

Charter protects freedom of association, but not everything an association does is protected.

(Alan Borovoy argues that a court, as a creature of government, ought to be bound by Charter values, and thus any orders emanating from a court must not infringe on charter rights. An alternative critique is that if Quebec, which has a civil code instead of following the common law, can manage to have all of its laws come under charter scrutiny without undue imposition of Charter values into private life, why can’t the rest of the country?)

******Slaight v. Davidson (1989)******
Arbitrator appointed under the Labour Code finds wrongful dismissal, and orders employer to pay damages, and to draft a letter of recommendation for employee with specific wording.  Employer objects, because being told to say something abridges his right to freedom of expression..  

Held:  The Charter applies to the actions of those who are appointed by government to carry out government functions.   

Reasoning:  Because the position of the arbitrator was created by a statute, the actions of the arbitrator thus are an extension of the statute, and are governed by Charter guarantees.  (Court also finds employer’s right to freedom of expression are violated, but that this is rationally connected to the objective of the order, that the employers’ rights are impaired minimally, and that the benefit far outweighs the harm.)

Rule:  actions of officials appointed under statute authority fall within the ambit of the charter.

Freedom of expression subject to limits, and can mean that you can be forced to say something you’d rather not, and be restrained from saying something manifestly unwarranted.

******McKinney v. University of Guelph (1990)*******
A challenge to mandatory retirement of university professors at age 65.   

Reasoning: The court considered that the Ontario government has no legal power to control universities (each one having its own governing body), therefore universities are legally autonomous, and not subject to the charter.  Regulation and dependence on government funds do not make institutions organs of government.  In addition, the court noted that the tenure system would not work without mandatory retirement. (LaForest sometimes keen to limit the Charter)

Universities are not government, for the purpose of charter application (at least in Ontario).

Important dissent: Wilson J. described a three-part test, which Penner likes, to help identify the kinds of bodies that ought to be governed by the Charter.


1) The “control test” asks whether any branch of government exercises general control over the entity in question.


2) The “government function” test asks whether the entity performs a traditional government function, or a function that is recognized as the responsibility of government.


3) The “statutory authority and public interest” test asks whether the entity is one acting under statutory authority specifically granted to it to further a government objective.

*****Eldridge v. BC AG (1997)*****

Health commission refused to fund interpreters for hearing impaired individuals.

Reasoning: LaForest does an about-face from his decision in McKinney, and says issues of funding and government priorities do create charter enfranchisement.  (LaForest distinguished McKinney by saying that the decision re: retirement was not one that the government participated in.)

Rule:  A government-appointed decision-maker (agency, commission or the like) is bound by the Charter in the same way as government

.
******Hill v. Church of Scientology ******

Church accused Hill of lying and misleading, fined $1.6 million.  Church raised a Charter challenge, saying law of libel based on absolute liability, and therefore an affront to the principles of fundamental justice. 

Reasoning: As in Dolphin Delivery, Charter as such does not apply to the common law.  However, in obiter it says the Common Law must be interpreted in a manner which is consistent with Charter principles.  A step past Dolphin, which said common law as applied to the private sector not bound by the charter, period.

Rule: the common law must be interpreted in a manner which is consistent with Charter principles.

Charter Application

Two stage approach, as per Oakes (1986):

Stage One:  Applicant must prove prima facie breach of rights.  If this succeeds, then move to:

Stage Two:  Apply Section One – the “notwithstanding clause”.  Onus of proof of shifts to the crown, to prove that the purpose of the breach is worthy, and a breach of charter rights is reasonable in a free and democratic society.


Step 1) Establish what the purpose of the legislation is. To clear this step, it must be a “pressing and substantial objective.”  If it is, then move to the three-part proportionality test.


Step 2)  The proportionality test (balancing the rights of the community against the rights of the individual) settles the question: Do the ends justify the means?  



a)  Is there a rational connection between the means and the end?



b)  Are the rights minimally impaired?  (This is where the action is.  In Keegstra, McLauchlin J for minority said impairment on free speech too great, and she would have invalidated the law.  In RJR-MacDonald, majority said restriction on free speech too great )  It’s always possible Parliament might have done less, usually by spending more money.  How to draw the line is the issue.



c) Does the harm of the breach outweigh the benefit?  A “purposive” approach should characterize the analyses of both Stages.  Consider the purpose of the relevant section of the charter that is being breached, and at the second stage consider the purpose of the limitation on the right.  Look at the historical background of the common law.

Peter Hogg notes in the Manitoba Law Journal in “The contribution of Chief Justice Dickson to an Interpretive Framework and Value System for Section 1 of the Charter of Rights” that contrary to early concerns that the Section 1 would weaken Charter values, “Dickson’s powerful judgment in Oakes has given to Section 1 the role of actually strengthening the Charter.”  But in recent years, with decision such as Law, in which recognition of the analogous grounds is weakened by a rejection of the standard in Andrews, and an adoption of a new standard related to human dignity, it would appear the power of Oakes has been weakened. All of the analytical work is done before one gets to a Section One analysis. That means the onus is on the Applicant to prove the ends do not justify the means, rather than the Crown having to prove that they do.  The Crown’s job is made easier. So now, it’s not Section One that is weakening the charter, it’s the Supreme Court itself.

Section One – examples of bias creeping into judgments

Irwin Toy Ltd. v. Quebec (1989):  Court dispenses with need for evidence of harm.  Didn’t require evidence of any kind that children were harmed, or that parents couldn’t take measures to protect them.   Hierarchy of forms of communication articulated.  If communication done for the purpose of profit, its value is seen as less than other forms of communication. 

R. v. Egan: 5-4 majority, called comparability of marriages and gay relationships “novel”.  Court allows itself to be illogical, defining the purpose of marriage to serve the purpose of procreation.  To be consistent, it would have to accept that childless marriages are less worthy than marriages with children, and that getting married in order to have love and companionship is less worthy than getting married to have children,

Rodriguez: Sanctity of life becomes a charter value, manufactured out of thin air.  Entrenchment of a Judeo-Christian ethic that was never intended for the charter (If it was intended, the framers could have written it in.)

Rosalie Abella on the backlash against extension of human rights, after years of gay pride marches, programs to help disadvantaged groups, and the building of access ramps:  people were no longer persuaded that the “diversity theory of rights” was relevant.  People “sought to return to the simpler rights theory in which everyone was treated the same.  We became nostalgic for the conformity of the civil liberties approach, and frightened by the way human rights had dramatically changed every institution in society – from the family to the legislature.  And this, I think, is at the heart of why we are marginalizing human rights, because unlike civil liberties, which rearranges no social relationships and only protects our political ones, human rights is a direct assault on the status quo.  It is inherently about change – in how we treat each other, not just in how government treats each of us.”  (From a paper presented by Abella at the Commonweath Law Conference, Canadian Bar Association Annual Meeting, Vancouver, August 27, 1996, and reprinted in the National Journal of Constitutional Law (7 N.J.C.L.) )

“We have forgotten the courage our outrage after the Second World War gave us to expand our understanding and generosity, and have, I fear, been lulled into a false sense of complacency by the formidable human rights successes that resulted from our post-war courage.”

Freedom of Expression  --  S.2(b)

Arguments in favour of a “marketplace of ideas” free of restrictions:

· Good ideas will win out

· Essential to democracy

· Precise limits are too difficult to define

· John Stewart Mill: Criminal law should only be used to prevent harm, not to enforce morals on people.

Arguments against the laissez-faire “marketplace of ideas”

· Language does not comment on, but rather constructs the world

· Bad ideas often win out (Nazis)

· Societal values shift, often against unpopular minorities whose rights need to be protected.

· Hate speech has a “chilling effect” on identifiable groups, and damages their quality of life.

Pre-Charter – 2 cases

******Alberta Press Case (1938)

 “Bible Bill Eberhardt” -- charismatic preacher who became premier on his promise to give $25 dollar a year to every Albertan.   Passed the Alberta Press Act, which stated that if the Alta government was unhappy with anything in the press, it could write a rebuttal which must be printed in the paper in the next edition.  “The right of public discussion is, of course, subject to legal restrictions…but it is axiomatic that the practice of this right of free public discussion of public affairs, notwithstanding its incidental mischiefs, is the breath of life for parliamentary institutions.”  The rule (in obiter): anything inhibiting free discussion is illegal (pre-charter!).
*****The Padlock Law Case 

(1957) Duplessis’s attempt to shut down a Bolshevik uprising in Quebec by padlocking any premises that might have Bolshevik literature onsite.  “Apart from sedition, obscene writings and criminal libels, the public law leaves the literary, discursive and polemic use of language, in the broadest sense, free.”  

The above cases illustrate that long before the charter there was an implied Bill of Rights – particularly as related to freedom of expression.

Post Charter

*****Irwin Toy Ltd. v. Quebec (1989)******

An important test of the meaning and purpose of freedom of speech.

Important dissent: McIntyre J would have required more evidence for rational connection, and would have required more of the gov’t re: minimal impairment.  Also wanted time limits.

There is a hierarchy of values regarding free speech, with political speech at the top, and commercial speech near the bottom.  All (except violent speech) are protected by S.15.  

Almost anything will be seen as a valid objective.  

Rational connection test doesn’t have a heavy burden of evidence.

Minimal impairment does not mean least impairment. [reiterated in several other cases, including Edwards Books and Arts (1986), M.v. H. and most recently in Sharpe]  (Penner questions this, saying courts should review such decisions.)
Rule:  with regard to minimal impairment, the courts ought not to second guess parliament (i.e. micro-manage) about exactly where to draw the line.  Deference is shown to Parliament with regard to the “reasonableness” of limits.  “The courts are not called upon to substitute judicial opinions for legislative ones as to the place at which to draw the line.” 

Rule:  In mediating conflicts between groups whose charter rights are being affected, a lower standard of S.1 justification may be appropriate.  Where the state acts against an individual, a higher degree of justification is called for.  (This latter element was reflected in  the RJR MacDonald (1995) decision which determined that the government had failed the minimal impairment test, in restricting the advertising of tobacco manufacturers that was aimed at children.)

Irwin Toy establishes a framework for analysis for freedom of expression cases:

1) Define the sanctioned act.  Is it expression?  Actions without words can convey meaning, and may qualify as expression. (Subject to statutory limits, e.g. Criminal Code.) (And remember to take a purposive approach (Hunter v. Southam, Big M)

2) Determine whether there has been a violation.  Easy test to pass.  Even restrictions on inciting violence, (a la Keegstra) will be eligible.  

3) Move to Section 1 analysis, as delineated by Dickson in the Oakes test.  At Stage one of this analysis, Irwin Toy aims low at recognizing “urgent and compelling reasons,” since legislature couldn’t prove harm to children existed.

“IT MUST BE RECOGNIZED THAT FREEDOM OF EXPRESSION DESPITE ITS SINGULAR IMPORTANCE IS, LIKE ALL RIGHTS, SUBJECT TO LIMITATIONS.  IT IS NOT ABSOLUTE.”

HATE SPEECH

*****R. v. Keegstra (1990)******

Keegstra prosecuted under S.319, which criminalizes the willful promotion of hatred against an identified group.  (He had forced his students to repeat his lectures on exams, and their acceptance of his views influenced their marks.)

Important dissent:  McLachlin J said the law failed the proportionality test on all three grounds:  1) No rational connection, because prosecution results in wider publicity and dissemination of the targeted speech; 2)  no minimal impairment because a criminal code offence is too strong a sanction when lesser sanctions are available (fines, loss of teaching license, etc); and, 3) potential cost regarding restrictions on other forms of speech too great (we shouldn’t trust law enforcement officials to “do the right thing” – that’s the antithesis of charter protections).  She quotes E.Schauer:  governments “have an interest in stilling criticism of themselves, or even in enhancing their own popularity by silencing unpopular expression.”

This case is authority for the proposition that the curtailment of hate speech is a valid goal, and a limitation on freedom of speech may survive the Section 1 analysis when the equality and autonomy rights of a particular group are put at risk by another person or group. (as in Irwin Toy)  Why?  

1) Only “a few” individuals are involved, and their rights are more than outweighed by the rights of racial and religious minorities to be free of “humiliation and degradation”.

2) Only statements shown to flow from a “willful promotion of hatred” will be captured by the law, therefore the law is not overly broad.  

3) Dickson takes for granted “the discounted value of the expression at issue”.

Once again, the minimal impairment test is shown to be a weak. standard
******R. v. Zundel (1992)*******

Zundel prosecuted under law with ancient roots that proscribed the intentional dissemination of falsehoods. Declared invalid.  

Reasoning:  Stage one analysis faltered on objective, since the objective of the law was buried in the “mists of time” but had something to do with protecting people of privilege.  The law also failed the minimal impairment test, since it could be used to suppress a wide variety of forms of expression.  (it was overly-broad.)

 An overly-broad law limiting Charter freedoms will be quashed.(Not all laws that constrain hate speech will be upheld.)

Lies can have value.

A law with an invalid purpose cannot be saved by its beneficial effects (as in Big M)

PORNOGRAPHY

Background:  It was not until the Trudeau era that we had a statutory definition of pornography.  S.163.8: If the dominant characteristic of the form of expression is the undue exploitation of sex, then it was obscene.  A vague notion.  That has been refined to the notion that “undue” is that which offends community standards (Butler),a standard that the court recognizes is impossible to locate in a particular community, or a national community, and thus appears to have taken it onto itself as arbiter.

******R.v. Butler (1992)******

Winnipeg store-owner charged under the obscenity laws for the magazines, books and videos he sold.   

Reasoning: As a form of expression, whether meritorious or not, the charter gives obscene material prima facie protection under 2(b).  Purpose of the obscenity bill: not protection from sin (moral disapprobation) but the avoidance of harm to society.  “There is a substantial body of opinion that holds that the portrayal of persons being subjected to degrading or dehumanizing sexual treatment results in harm, particularly to women and therefore to society as a whole.”    

Obscenity is the undue exploitation of sex, which carries with it the risk of harm to society. The test is “community standards of tolerance”.

Community standards apply to what the community perceives as harmful, rather than immoral.

A bill that breaches Charter provisions can fall without clear evidence of its harm, if the court has a “reasoned belief” in the likelihood of harm.

Defence of artistic merit is there, but court not required to hear expert evidence on it.

Three categories of Porn:  Sex w- violence (almost always obscene), sex w-o violence that is degrading or dehumanizing (sometimes obscene), or sex w-o violence degradation or dehumanization (it’s just fun).

Porn doesn’t directly engage the core values of Charter protection.

Profit motive further attenuates the value of the expression.

In Penner’s view:

Butler illustrates 1) that the hierarchical approach of ranking forms of expression is a slippery slope that can lead to a weakening of the Oakes test; 2) a contextual approach is required, but the court has mistakenly left out the need for clear evidence  3) the failure to subject “community standards” to rigorous review is disheartening (can lead to majoritarian oppression of sexual minorities)..

Mariane Valverde (in “Interpreting Censorship in Canada” notes that Sopinka imposes a distinctly Christian morality vis-à-vis sexuality on his interpretation of what is harmful sexual expression, by quoting Wilson J.’s Calvinistic attitude in Town Cinema: “…material which degrades the human dimension of life to a subhuman ore merephysical dimension … must be harmful in some way. It must therefore be harmful when it gets out of hand, when it becomes “undue”.”  By ranking the illegal forms of pornography as those that are degrading and dehumanizing, by which the court means placing people in positions of subordination or humiliation, the court imposes a value system on sexual expression that fails to account for the full range of sexual practices done with informed consent.  For example,as Valverde points out that those who engage in SM practices argue that it is the bottom who controls the siuation and defines the limits.  


A Christian ethic also seems to be implicit in the denigration of “profit motive”, since Christians seek to align themselves with higher values than profit.

******R. v. Sharpe (2001)******

Two exceptions written in to the child porn law:  (1) any written material or visual representation created by the accused alone, and held by the accused alone, exclusively for his or her own personal use; and (2) any visual recording, created by or depicting the accused, provided it does not depict unlawful sexual activity and is held by the accused exclusively for private use.

Reasoning:  moral depravity is not illegal.  We ought not to limit people’s freedom of expression on the basis of our abhorrence of what they are expressing, when there is no evidence, or reasoned belief, that it causes anyone harm.  However, the court will uphold pornography laws when experience and common sense, combined with some evidence (even if it’s limited), dictate that that is the just decision.
The court says proof of harm not required.  Atitudinal harm inherent in child pornography can be inferred from degrading or dehumanizing representations or treatment.

But, the court spends more time weighing the evidence of the risk of harm than it did in Butler. In doing so, it appears to recognize the value and need for evidence.  The “perils of pseudo-actuarialism” a termed coined by Valverde, (by which she means the fallacy that courts by paying home to “risk of harm” can actually quantify harm in some way) are not gone, but may be somewhat weakened to a small degree.

(the court specifically refers to the evidence on both sides of the argument of whether there is harm, and then concludes that it accepts one side. “Complex human behaviour may not lend itself to precise scientific demonstration, and the courts cannot hold Parliament to a higher standard of proof than the subject matter admits of.”  Social science evidence, buttressed by experience and common sense, appear to be the new evidential standard.”
Nonetheless, the court does not rule out the “community standards” test for what constitutes harm, because, as noted in the minority judgment, child pornography is fully defined in 163.1(1)  It would seem the Butler standard still prevails, and any supporter of the censorship of pornography can draw on this facet of the decision.

The court shows a willingness to strike down statutes, or sections, because of hypothetical situations, (many would argue that because the hypotheticals cited in Sharpe were of such a remote nature, that in the future other bills may not be struck down because of possibilities that are unlikely to arise.)
Defences described within a law limiting a charter right are to be interpreted broadly. (In this case, scientific or medical purposes, artistic merit…)

Only extreme depictions of child pornography will be proscribed by law.  The court stopped well short of banning all images or words depicting the eroticisation of children.  “Soft” child porn seems safe.  The court requires certainty of reprehensible depictions of the sexual abuse of children.  This should be of some comfort to the anti-censorship crowd.

Excerpt:  “The values underlying the right to free expression include individual self-fulfilment, finding the truth through the open exchange of ideas, and the political discourse fundamental to democracy: Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927, at p. 976;  Ford v. Quebec (Attorney General), [1988] 2 S.C.R. 712, at p. 765. While some types of expression, like political expression, lie closer to the core of the guarantee than others, all are vital to a free and democratic society.  As stated in Irwin Toy, supra, at p. 968, the guarantee "ensure[s] that everyone can manifest their thoughts, opinions, beliefs, indeed all expressions of the heart and mind, however unpopular, distasteful or contrary to the mainstream. Such protection", the Court continued, "is ... 'fundamental' because in a free, pluralistic and democratic society we prize a diversity of ideas and opinions for their inherent value both to the community and to the individual".  As stated by Cardozo J. in Palko v. Connecticut, 302 U.S. 319 (1937), free expression is "the matrix, the indispensable condition of nearly every other form of freedom"(p. 327).”

(Critics (like Jeffrey Simpson in the Globe and Mail) have overstated the court’s willingness to forego the requirement of evidence in the rational connection test.  “If Parliament had a ‘reasonable’ (sic) belief that a link existed, that was good enough for the court.”  In fact, while the court does affirm the notion of “reasoned belief”, it also considered studies that supported both sides: that child porn either leads to increased child sexual abuse, or that its milder form can serve as an outlet for pent-up sexual urges, thereby leading to a diminished likelihood of child sexual abuse.  It concluded that in the face of conflicting evidence, it was free to choose the more persuasive of the two sides, and did so.  Isn’t weighing the evidence exactly what courts at all levels, and in all types of cases, are supposed to do?

Section 15 – Prohibited grounds of discrimination – Equality Rights

Pre-Charter:

*****Stella Bliss Case (1979)  

Federal employee, became pregnant, applied for pregnancy leave.  SCC took the Aristotelian approach regarding “the similarly situated” (men-men, women-women) and said no discrimination because all pregnant women employees are treated the same.  (Repudiated by Dickson ten years later.)  (This would be a good case to refer to in passing when advancing the argument that the court has been reluctant to be at the forefront of the fight for human rights.)

Post Charter
*****Andrews v. Law Society of BC (1989)*****

Lawyer wannabe.  

Issue:  is citizenship a prohibited ground of discrimination?  

Held: Governments and arms of government may not discriminate on the basis of citizenship.

Reasoning:  Court enshrined the legitimacy of the concept of “analogous grounds.” The test for analogous grounds was vulnerability.  Is group historically disadvantaged?  Are there stereotypical assumptions that the group is less worthy?  

Establishes four equalities:  1) equal before the law, 2) equal under the law, 3) equal protection of the law, 4)equal benefit of the law.

McLachlin J (as she then was) described Andrews as a “revolutionary decision” in an 1996 article in “The Advocate”, in that for the first time, when considering a S.15 breach, the court “emphasized the need to look at the reality of how differential treatment has an impact on the lives of members of stigmatized groups.”  The court recognized that the law should be used to end disadvantage and discrimination based on personal characteristics and beliefs that slot them into a non-privileged category.  “In the spirit that animates the Andrews decision, we have a vision to guide us for the future.”

The court explicitly rejects the idea that, when considering whether S.15 has been breached, the court should consider whether the breach is unreasonable or unfair.  That work is to be left to an analysis under S.1, if the court finds there has been a distinction on the basis of named or analogous grounds in S.15 .  (This was later amended in Law, when the court decided that a S.15 analysis should consider whether a person’s or group’s “human dignity” has been harmed by a distinction made on named or analogous grounds.)

Because of Andrews, analogous grounds are seen not to be a source of difficulty.  However, the courts have not yet dealt with people who are short, obese, left-handed – characteristics that any group of any race, religion, etc could have.  “Distinctions based on personal characteristics attributed to an individual solely on the basis of association with a group will rarely escape the charge of discrimination, while those based on an individual’s merits and capacities will rarely be so classed” –McIntyre
Framework for analysis of an alleged S.15 breach as established by Andrews:

Stage One: Is there discrimination (the test is three questions, which later became four)

· Does the impugned state make a distinction with regard to who gets benefits, i.e. does it exclude?

· Is the distinction based on named or analogous grounds?

· Is the distinction discriminatory?  discrimination is a distinction based on personal (immutable) characteristics of the individual groups that imposes burdens/obligations/disadvantages, or withholds opportunities/benefits/advantages.   Distinctions based on personal merits okay.  Look for stereotyping, pre-existing disadvantage, prejudice, etc.
· “human dignity” component added later in Law 

Stage Two: Can the breach be justified under the usual S.1 test? (Oakes test)

The following three cases represent situation where it is acceptable to discriminate, even though the discrimination is based on an analogous or named ground:

****R. v. McKinney (1990)*****

University professors challenge policy of mandatory retirement at age 65.  Discrimination found at the first stage.  But court said tenure system would not work without mandatory retirement, therefore it was acceptable.

****R. v. Egan (1992)*****

Gay couple challenges spousal allowance under the Social Security Act.  Loses. Sexual orientation is an analogous ground of discrimination (5-4), but because Sopinka played the role of switch-hitter, the court ruled it was acceptable under a S.1 analysis. Considering same-sex relationships on a par with het relationships a “novel concept”.  Penner: “scandalous.”  Andrews test came under attack.  The court added functional relevance:  if impugned feature advances gov’t policy (in this case a desire to support relationships that produce children), then it is not discriminatory.
Rule:  It is not enough to point out that a program or legislative scheme makes distinctions.  You have to show it is an unfair discrimination.

Sexual orientation an analogous ground. 

A functional relevance test is insinuated into the analysis at Stage 1.
These three cases created a tension around equality rights and the definition of illegitimate discrimination.  The court struggled for consensus.  It decided to put the emphasis on “human dignity”.  The leading case is Law.

*****R. v. Law (1999)*****

50-year-old husband dies.  30-year-old wife can’t claim CPP survivors benefits, because she’s under 35, not disabled, and has no dependants.  

Issue:  Is it legitimate to deny pension benefits to survivors on the basis of age?  

Held:  There was discrimination, but it was justified, because the dignity of those affected was not injured.

Reasoning:  The court recognizes the problems with the Egan decision, and how to determine whether there has been discrimination.  The court invoked Judy Lamarsh’s comments when she introduced the legislation, in which she said young widows in their 20’s and 30’s usually have little difficulty finding jobs, and many of them remarry. (the BC Motor Vehicles decision it said that minimal importance should be given to ministerial statements) 

Three-stage test for the analysis of a S.15 breach:

1) Is there differential treatment between the claimant and others with whom the claimant may fairly claim equality.  

2) Is that differentiation is based on one or more of the enumerated  or analogous grounds.  

3) Is the differentiation discrimination, in that it has the effect of demeaning the claimant's human dignity.    

The “functional relevance” test of Egan is replaced by the human dignity test, but in fact lurks in the background.

The onus to prove discrimination is on the complainant, rather than the Crown..

Defines “human dignity”:  “H.D. is harmed by unfair treatment premised upon personal traits or circumstances which do not relate to individual needs, capacities, or merits.  It is enhanced bylaws which are sensitive to the needs, capacities and merits of different individuals, taking into account the context underlying their differences.”

What is an affront to human dignity?  “…the imposition of disadvantage, stereotyping, or political or social prejudice” [which harms an individual’s ability to enjoy] “equal recognition at law as human beings or as members of Canadian society, equally capable and equally deserving of concern respect and consideration.”

To claim an affront to your dignity, you have to address the following:

1. Pre-existing disadvantage, vulnerability, negative stereotyping .or historical discrimination (These appear identical to the analogous grounds.  Why not just return to Andrews? The court is overcomplicating the analysis.)

2. Establish that membership in an identified group directly relates to the law or program.

3. Balancing of interests. Is harm to you outweighed by greater benefit to another deserving group?  I.e. affirmative action is okay.

4. Sufficient degree of harm to warrant a remedy.  (Law disadvantaged, but not very much.)

(The above process was closely adhered to in Corbiere.)

“Context

“contextualism”  the current darling the court, is alive and well.

Hogg says the above test is “not very helpful, and the concept of human dignity is inherently vague and unpredictable in its application.”  

The next two cases are most notable for the remedies, but they also reflect  the court’s willingness in the late 1990’s to find a breach of Charter equality rights

*****Eldridge v. BC AG (1997)*****:  

(case dealing with the hearing-impaired) (described in first section – “what and who…”)

*****Vriend (1998)*****
Gay employee of a Christian school is fired because of his sexual orientation. SCC orders that the term “sexual orientation” shall be read into the named grounds of discrimination.

The following quote is good to use in Equality Rights analysis:  “Although a court’s invalidation of legislation usually involves negating the will of the majority, we must remember that the concept of democracy is broader than the notion of majority rule.”  In Corbeille, the court adds:”a democracy requires that legislators take into account the interests of majorities and minorities alike, all of whom will be affected by the decisions they make.”
Summary of Equality Rights decisions up to the late 1990’s:

· Court may analyze breach of the Charter on the basis of Oakes (first generation of cases), or a weaker version (second and third generation).

· All programs make distinctions.  Distinctions will not defeat a bill or program. (Egan)

· “Analogous grounds” on basis of relative immutability and distinct minority now accepted as included in S.15.  (created in Andrews, reasserted in Corbeille)

· Andrews establishes a clear and workable basis of what discrimination is, followed by other decisions with created potentially open-ended processes to open up the Andrews concept. (Egan, McKinney) Family values and functional relevance creep in.  The strength of S.15 thereby weakened.

· The Charter is a shield, not a sword. Whenever the state provides a benefit, it is obliged to do so in a non-discriminatory manner.  (Eldridge)

· “Human Dignity” becomes one of the criteria for assessing charter breach with Law -- a pathethic attempt to resolve the confusion. The test becomes one of context, and functional relevance.  

· Contextualism is the current darling of the court.  The “living tree” concept.  See the four-part test in Law.

· A S.15 analysis is not complete until you have decided:  1) whether the Charter applies, 2) how it should be resolved, and, 3) what should be the remedy.

With above provisions in place, the court turned to M.v.H and Corbiere, where the only real issue was remedy, since the distinction, discrimination and human dignity criteria were all obviously met.

*****M. v. H (1999)*****

Lesbian couple.  M had nothing.  H. was well-off.  M wanted maintenance provisions of the Family Law Act to apply to her.  Egan has already established that sexual orientation was an analogous ground.  The question was one of remedy.

Remedy:  because of the complexity of the Family Law Act, the court suspended its injunctive relief to allow legislature to amends its legislation.  (Although it’s not clear why “reading in” would have been a problem.)  (The court hasn’t thoroughly relinquished the conservatism that reared its ugly head in Egan.)

(dissent:  Gonthier’s still hung up on “the purpose of marriage is to propogate the human race” blather, ignoring that same-sex couples can have children, and ignores the social policy benefits of making sure people without a source of income are taken care of by others, rather than by the state.)

*****Corbiere v. Canada (1999)******

Off-reserve residents from voting in band elections, although they were affected by band policy.  E.g. they couldn’t get housing on the reserve until the council arranged to pay for and build it.  Andrews analysis would have led to the same decision as the human dignity analysis, but court chooses to go the Law “human dignity” route, and finds a charter breach.

Remedy:  It was recognized that residency was a complex issue, and remedy was suspended for 18 months. (this is longer than usual)

Reiterates that a purposive and contextual approach to be used at each stage of S.15 analysis.
Section 7 – Life, Liberty and Security of the Person

*****Reference re: BC Motor Vehicle Act (1985)*****

Driving while suspended was made an absolute liability offence, and would result in a mandatory prison term.  Challenged as a breach of the right not to be denied liberty except according to the “principles of fundamental justice.”   What’s important about this case is the way the court came to its conclusion.

1. The Court affirms its role in adjucating possible breaches of the Charter:  “(T)he historic decision to entrench the Charter…was taken not by the courts but by the elected representatives of the people of Canada.” i.e. We don’t have to be too deferential

.

2. Some weight, but not much, given to ministerial statements regarding the creation of the Charter.  “If the newly planted “living tree” [the Charter}is to have the possibility of growth…over time, care must be taken to ensure that historical materials…do not stunt its growth.”  (This is what allowed the court to use modern values to make its findings in relation to abortion in Morgentaler, and capital punishment in Burns and Rafay)

3. “The principles of fundamental justice” are broader than procedural issues (due process). Will be defined case-by-case, with attention being paid to Sections 8-14.
The relationship between S. 7 and S.1 is the opposite of S.2(b) and S.1., in which almost everything will amount to a violation, and the action turns to S.1.  How could something that violates the principles of fundamental justice be a reasonable limit?  (Lamer: war and pestilence might help S.1 save a S.7 infringement)

The possibility of imprisoning the morally innocent violates the provisions for “fundamental justice” in S.7.

While on the one hand, the Court has said it will not accept an argument in support of a “shifting purpose” of a law (Edwards Books and Art), on the other hand, when it comes to such monumental issues as capital punishment and abortion, it is willing to look at things in the context of the time.

****** R. v. Morgentaler (1988)*******
Unless it was a “therapeutic” abortion, CCC said an abortion was illegal.  

Held: The procedures prior to obtaining an abortion violated the guarantee of security of the person, and were contrary to the principles of fundamental justice.  Can’t be saved by S.1.  Reasoning:  The later an abortion was had, the greater the risks to the well-being of the woman, therefore anything that created delay harmed “security of the person”, and the bill created delay.  In addition, the court said that creating bogus defences to a criminal offence was unacceptable.  Evading criminal action by labeling an abortion “therapeutic” was a farce, since the process that gave an abortion the “therapeutic” stamp of approval actually had the effect of making the act less therapeutic and more dangerous.  

Rule: Arbitrary roadblocks to a non-criminal activity, especially roadblocks which jeopardize the security of the person, have no place in the Criminal Code.

Rule:  A defence that is an illusion, a deception, is not a legitimate defence, and is contrary to the principles of fundamental justice.  (i.e. defence of abortion being “therapeutic” illegitimate.)

Important dissent: Wilson J said the court got its reasoning backwards. It should have first determined whether women can be refused the choice of having an abortion.  If they cannot, no roadblocks, no matter how minor, can be allowed.  No prohibition of any kind is to be allowed.

Astute political concern: Dickson’s judgment would encourage Parliament to come up with a new bill, addressing the roadblocks, but maintaining the criminalizing of abortion.  Mulroney did exactly this, but was defeated by the Senate.  “Liberty in a free and democratic society does not require the state to approve the personal decisions made by it citizens; it does, however, require the state to respect them.”

*****Rodriguez  (1993)*****
Human dignity, usually revered by the court, is not held to be as high a value as the sanctity of life, even though the sanctity of life is not specifically protected by the charter.  

Fear of cheapening life.  Fear of abuse.

Disabled people thus denied an important means to preserve their dignity, a means available to able-bodied people.  The court introduced a foreign concept into the Charter (sanctity of human life) about which there is no consensus, (despite the court’s declaration that there is – ask an atheist).  Having done so, the court is then illogical in how it applies the concept.   The term “sanctity of life” generally applies to the concept that life should be preserved at all costs. Illogical reasoning: The court argues that it’s okay to hasten the death of a dying person with high doses of pain killers (i.e. kill the person, which would seem to indicate that concept of “sanctity of life” does not prevail), but simultaneously it argues that a person who is dying more slowly (and arguably more agonizingly) ought not to get an early release from their personal torture.   Judeo-Christian attitudes insinuated into Charter interpretation.

McLachlin dissent: 

· Justification should be under S. 1.  

· Fear of abuse is not relevant, there are other laws to deal with that.  Method is unfair, arbitrary.  It is not the task of the court to take the pulse of the nation.

******Burns and Rafay (2001)*****

Solicitor-General does not have to sign extradition warrant for two men charged with multiple murders in the U.S., because the state will not guarantee that the death penalty will not be used.

Ten years ago, the SCC made the opposite decision, requiring no such guarantee of a man facing a potential murder charge.

Rule:  The “principles of fundamental justice” go beyond due process to include the very tenets that form the justice system.  They evolve over time. (“living tree” – Persons Case)

*******R.v.Mills********

Access to counseling records of sexual assault complainant.

Because of Stinchcombe, disclosure rules. 

Parliament can overrule SCC decision as long as the new legislation is constitutionally valid.  

Affirms importance of privacy rights.  “Privacy is at the heart of liberty in a modern state.”

S.7’s role in balancing rights different from S.15.  S.7 rights need to be defined so they don’t conflict with other rights.  The onus is on the complainant to prove there is an abrogation of “the principles of fundamental justice.”  Deals specifically with the legal system, while S.1 deals with values in a free and democratic society (broader).

Remedies

· Section 24: Anyone (including landed immigrants and refugees) whose rights or freedoms have been denied may apply to the courts to obtain such remedy as the court finds just.  

McLauchlin, J, prior to her appointment to the position of chief justice, on how the SCC impinges on the will of legislators as little as possible: “The aim of each case is to fashion the remedy that will bring the law into harmony with the Constitution and preserve the legislators’ intent to the greatest degree possible.”  (From “Charter Myths”, UBC Law Review, Vol 33:1)

Re: striking down a law. Noted constitutional scholar, Patrick Monihan, says far from being a weakening of democracy, judicial intervention strengthens democracy.  Our government, particularly the federal government, is highly centralized, with the executive holding sweeping unilateral powers.  The Charter, as he pointed out in his address on January 25th, forces the executive to address human rights.  It has to consider the rights of its opponents.  This, he believes, has created a needed set of checks and balances on government, which is an improvement on our democracy, not a derogation from it. The process by which legislators make laws, we may conclude, has more integrity, more responsiveness to interests outside of its own, since they understand they face potential censure from the Supreme Court.

It’s often at the remedy stage that the dialogue between the SCC and Parliament is engaged.  The SCC gives gov’t time and guidance about how to proceed, and parliament is free to respond in the way it chooses, within the limits set by the court.

******Schacter (1992)****** (the leading case on remedies)

Biological dad wanted to have the same UI paternity leave benefits as an adoptive dad.

Remedy:  The used suspended judgment to give the legislature time to fix the statute.

Process:  

1) Define the extent of the Charter inconsistency to be struck down.

2) Determine what remedy is appropriate.

Options for the court when offending section of a statute is peripheral to the main objective of the statute:

· “Reading in” should only be used: 

1. when parliament’s intent is clear, and “reading in” furthers that intent; 

2. when “reading in” would not alter the substance of the bill.  (In Vriend,, the court stated that the relevant question is “What the legislature would have done if it had known that its chosen measures would be found unconstitutuional, although this is not necessarily a bar to “reading in”); 

3. when the cost is not so substantial as to change the nature of the enterprise.

· “Severance”: Offending portion will be declared of no force or effect. Only to be used when parliament’s intent is clear, and the rest of the bill remains unaffected.

· “Reading down” (where there are two possible interpretations (one constitutional, one not), read as if only a valid interpretation were possible.
· Consider whether to temporarily suspend the judgment, although the court says suspension is a serious thing, since it allows an unacceptable situation to continue. But, suspension in complicated legislative schemes shows respect for the role of parliament.

How to decide?  Use “twin guiding principles”: respect for the role of Parliament, and respect for the purposes of the Charter.  Attempt to be faithful to both.

*****R.v. Vriend (1998)*****
Gay employee of a Christian school is fired because of his sexual orientation.  Human Rights Commission ordered school to reinstate him, or compensate him, because sexual orientation an analogous ground. Alta Court says balderdash. 

Remedy: SCC takes a bold step, and orders that the term “sexual orientation” shall be read into the named grounds of discrimination, but delays “reading in” for one year to give gov’t time to tailor legislation or pass new regulations (e.g. if it wanted to create exemptions.

 “Reading in” is appropriate where there are not large gaps in the legislation.

“Reading in” can be delayed. 

Court points out that governments are free to invoke S.33 – the override clause.

Warning from the court: the judiciary should go as far as required to protect rights, but no further.  Interference with legitimate legislative purposes should be minimized.  Laws give some people entitlements which deserve some protection.  The court shouldn’t mess around with them.
*****Eldridge v. BC AG(1997)*****  

The case of the hearing impaired needing interpreters. 

Remedy:  Court orders provision of service, but says to government: Figure it out yourself.  It’s not the court’s job to micromanage government services.  Injunctive relief was suspended for 6 months, to give the gov’t time to figure out how to respond.  

******R. v. Sharpe (2001)*******
Where a law is found to be substantially constitutional, with problems at its periphery, the Court may consider a number of alternatives:

· Strike out the entire law. (Difficulty: it nullifies a law that is valid in most of its applications until Parliament comes up with a new law.) 

· Hold that the law as it applies to the case at bar is valid, declining to find it unconstitutional on the basis of a hypothetical scenario that has not yet arisen. 

· Uphold the law on the basis that it is constitutionally valid in the vast majority of its applications and stipulate that if and when unconstitutional applications arise, the accused may seek a constitutional exemption. 

· Read into the law an exclusion of the problematic applications (a la Schacter)

