PAGE  
12

Administrative Law—Part II

1)  The cases

WORKERS COMPENSATION CASES

Pasiechnyk (1997):    

(Standard of review for Worker’s compensation boards with full privative clauses PU) 

Substantive issue:  A question of law.  Can it interpret a “term” in its enabling legislation? (Is government an “employer” under the Act?)

Main considerations: Privative clause and purpose of the board. 

Privative clause:  The presence of a privative clause does not preclude review on the basis of an error of law if the provision under review is one that limits jurisdiction.  But, (drawing on Bibeault) in the face of a full privative clause, the only grounds for Judicial Review will be:  PU decision, or tribunal made a mistake in interpreting the scope of its powers as conferred by legislation. 


Ask whether legislators intended that such questions be left to the exclusive jurisdiction of the board.  Apply F and P test to determine intent.


True privative clause:  decisions final, no appeal, and all forms of JR excluded.

Expertise: Chair appointed for five years (security of term indicates deference).  Members held office at pleasure (indicates less deference). 

Purpose and Role of the Board: where a board manages a whole regime, rather than individual cases, it is more likely that deference will be shown.

Dissent:   L’Heureux-Dube points out that it’s not the board’s expertise in general that is applied, but the board’s expertise in relation to the particular question before it.  In addition, she says the legislature does not have the power to shield an administrative tribunal from review on matters of jurisdiction, since that is a Constitutional question, and legislatures do not decide what is 

constitutional, the courts do.

Kovach (2000)

Lindsay (2000):  SoR for workers comp – PU.  Followed Pasiechnyk
Substantive error:  a question of law.

Worker receives negligent treatment from doctor.  Workers Compensation Board in each case ruled that they couldn’t sue, because tort suits involving work-related injuries were barred by the Act.  Allowed to interpret their own act on a standard of PU.

“If a rational basis can be found for the decision it should not be disturbed simply because of defects in the tribunal's reasoning.”

IMMIGRATION CASES

Pushpanathan (1998):


(“correctness standard” for decisions of law by Immigration and Refugee Board)

Substantive issue: interpretation of law or policy external to its statute and area of expertise (in this case, an interpretation of the UN Convention on Refugees)
Appeal clause:  only on “a serious question of general importance.”  That means only when the question is applicable to numerous future cases.

Expertise:  No expertise on protecting human rights.  It’s expertise is in evaluating whether the criteria for refugee status has been met. Therefore, expertise remote from the question before it.

Also, no expertise on law, and the question was one of interpreting an external statute, which required expertise.


An evaluation of expertise has three dimensions:

· Characterize expertise of the tribunal:

· Consider court’s expertise relative to the tribunal,

· Identify the nature of the specific issue relative to this expertise  

Purpose:  not responsible for policy evolution, and the question before it was one of policy.

Baker (1999):


(Discretionary error of immigration officers is subject to “reasonableness simpliciter”) 

Substantive issue:  discretionary error

· First question:  Who is supposed to exercise discretion?  A key part of discretion is that only the person authorized by statute can exercise it.

· Second question:  What are the limits of the discretion, and did the decision-maker exceed those limits.  To assess this, apply the F and P test to the question.

· Discretionary decisions may only be reviewed on limited grounds such as bad faith, improper purpose, and the use of irrelevant considerations.

· Discretion must be exercised within the bounds of the legislation, BUT considerable deference will be shown to that discretion, and the determination of jurisdiction.

· The more discretion that is left with the decision-maker, the more deference should be shown.

Used test for reasonableness described in Southam.

Remedy: sent back to another immigration officer.  

Cabalfin (1991): (Amnesty for illegal aliens)

Substantive issue:  Discretion.  Guidelines were so strict they prevented exercise of the discretion conferred by Parliament.  They became rigid rules.  Factors to consider became indisputable grounds for denial of discretion.

Ratio: 1)  If parliament confers discretion, guidelines can be put in place, but they cannot take away that discretion. This is a wrongful abdication of the discretion conferred.  

2) Failure to consider factors that parliament intended board to consider is improper, and grounds for overturning a decision. 

FINANCIAL ARENA: SECURITIES COMMISSION – COMPETITION TRIBUNAL

Pezim (1994):

(Securities Commission – SoR reasonableness simpliciter)

(For a Securities Commission, questions of precedent,  principle and policy warrant deference.  Also, questions related to its expertise warrant deference)

(Where there is No privative clause, and there is a right of appeal, BUT the expertise is considerable, and the question is clearly within the tribunal’s mandate, the SoR is: reasonableness simpliciter)

Substantive error:  a question of law, in the interpretation of its act

Main considerations: Purpose and role of the board, and the act (p.52):  If the purpose is protective in nature, if it has broad powers, and if its legislation gives it broad discretion, greater deference should be shown.

Note: the court at this point in time, the court only used two standards – reasonableness and correctness, i.e. should there be deference or not.  In this case the court made a compelling argument for deference, despite the lack of a private clause, and the existence of a right of appeal.  In Southam, the SCC said in obiter that the standard it was applying in this case was “reasonableness simpliciter.”

Where a board plays a significant role in the development of law, oversight and regulation, more deference will be shown.

Southam (1996):  

(Competition Tribunal: SoR=reasonableness) (this case created “reasonableness” – the third SoR)

Substantive Issue:  A problem of mixed law and fact. (Was there a suppression of competition and did it contravene the Act?)  SoR=reasonableness

A question of law: what is the correct legal test?  

A question of fact: what actually happened?

A question of law and fact:  Do the facts satisfy the legal tests?

Discretion: in its remedy.  
No Privative clause ( the court may review decisions even within the board’s own jurisdiction.  Expertise: “the most important of the factors that a court must consider in settling on a SoR.”  Here, expertise is considerable in the area of economics and commerce.  And, four of the up to 12 members had to be judges, and only those judges ruled on the questions of law.  The others are experts in commerce and economics.

Is it a question of law or fact?:  Is the dispute “over a general proposition that might qualify as a principle of law or over a particular set of circumstances that is not apt to be of much interest to judges and lawyers in the future.”

What is unreasonable?:  an unreasonable decision is not supported by any reasons that can stand up to a somewhat probing examination.  Look to see whether any reasons support the decision.  The defect could be in the evidentiary foundation, or the logical process of drawing a conclusion.

National Corn Growers (1990) 


(Canadian Import Tribunal – SOR of PU, although before 3rd standard dev’d)

Substantive error:  jurisdiction.  Did the tribunal have the power to consider a statute beyond its enabling legislation?

HUMAN RIGHTS CASES

Mossop (1993): (HRT’s finding of discrimination overturned)


(Human Rights Tribunal: SoR: “correctness” on questions of law, SoR: Some deference (level not defined) for findings of fact)

Substantive Issue:  A question of law.  An interpretation of the meaning of spouse in the Canadian Human Rights Act.  

No privative clause:  = no deference  

Expertise:  No expertise on matters of law.  Expertise restricted to identifying the facts. “The superior expertise of a Human Rights Tribunal relates to fact-finding.”

Ratio: Tribunals set up by commissions will not be accorded as high a level of deference as a commission itself might, given its purpose, role and mandate.

Attis (1995)


(Human Rights Commission, Board of Inquiry: SoR for questions of law: correctness.

SoR for questions of fact-finding and adjucation of human rights matters: reasonableness.  For constitutional questions:  correctness.  Do the S.1 analysis, but apply the Oakes test in a flexible manner, so as to achieve a proper balance between individual rights and community needs.) 
Substantive issue:  What SoR applies to the board’s interpretation of 1) a constitutional question, and b) findings of fact?

Expertise: confined to fact-finding and adjudication in a human rights context.  HRT’s have no expertise on law, t/f on Charter issues, standard is correctness.

Privative clause:  the Act has a limited privative clause.  “There are privative clauses and privative clauses.”  Consider language of the clause, the nature of the legislation, and the expertise in question.  In this case, the privative clause was seen to apply only to findings of fact.

Role of the board:  if there is a broad policying-making role, courts more likely to defer – to board, not tribunal.

Fact finding:  “A finding of discrimination is impregnated with facts, facts which the board…is in the best position to evaluate.”

When applying Attis, note that the same SoR (correctness) was used that was used in Dickason and Zurick, even though in those cases the HRT’s had appeal clauses which meant no deference was owed, and Attis had a limited privative clause.  This could be interpreted to mean that limited appeal clauses have little weight, or that limited privative clauses have little weight only when they are given to HRT’s.

Roncarelli v. Duplessis (1959):

Substantive issue:  discretionary error

Ratio:  There is no such thing as unfettered discretion, even if the statute appears to grant it.  Discretion must be exercised in a way that is a reasonable interpretation of the scope of discretion contemplated by the legislature.

Zurich (1992): (young unmarried men get higher insurance premiums. SCC sd okay, and overturned board decision.  HR Code permitted appeals on questions of fact. No deference)

Substantive error:  Finding of fact.  The court reviewed the evidence and reassessed the facts.

Substantive error:  question of law – the meaning of “reasonable and bona fide”.

Dickason(1993) (mandatory retirement policies overturned by SCC.  No deference.)
Substantive issue: finding of fact, and law.

SCC overturned decision of HRT, even though it was based largely on findings of fact.  Little or no deference.  Shocking decision.  Never followed, but never overturned.  Use only when absolutely necessary.

Summary on human rights cases:

· Human rights tribunals are ad hoc and lack expertise.

· On questions of law, they get no deference, even when they interpret their own legislation.

· On questions of fact, reasonableness appears to apply (Mossop), although if you want to argue “correctness” invoke Dickason, which has never been followed but never overturned either.

· If inferences are to be drawn from the facts, Gould would imply that “correctness” applies.  If, however, there’s a privative clause, then reasonableness applies (Attis.)

· On mixed law and fact, an argument can be made for deference – depends on how much of the equation is made up of fact (Mossop relied heavily on an assessment of the facts).

LABOUR CASES

Royal Oak Mines (1996)


(Canada Labour Relations Board:  SoR for findings of fact is PU; SoR on questions of jurisdiction is   )

Substantive issue:  did the board have the jurisdiction to order the remedy?  

Expertise: labour relations is a difficult and sensitive field requiring expertise beyond that of judges.

Privative clause: Strong privative clause means a standard of PU.  If the decision falls within the board’s jurisdiction, then PU applies. If the privative clause includes remedies, then don’t mess with the remedies.  PU here as well.

“The courts should be reluctant to characterize a provision as jurisdictional unless it is clear that it should be so labeled.”

The failure to put precise limits on jurisdiction implies an intention to give a board wide remedial powers.

Cited Bibeault, and its five factors for determining whether there is a question of jurisdiction: a) wording of statute; b) purpose of statute; c) purpose of tribunal; d) area of expertise of tribunal members; e) nature of the problem. (Bibeault dev’d the F and P test specifically to determine whether a question fell within the Canada Labour Board’s jurisdiction.)

Goldhawk (1994):


(Canada Labour Relations Board SoR for a finding of an unfair labour practice: PU) 

(question:  is this a question of mixed fact and law?)

Substantive issue:  considering external legislation.  A question of law.  Here it was the meaning of the requirement in the Broadcasting Act that “journalists be fair and impartial” that came into play.

Ratio: The SoR for external legislation will in general be “correctness”.  This doesn’t mean the entire decision becomes subject to correctness, just because part of it entails an assessment of external legislation.  “correctness” will apply only to the aspect of the decision related to interpreting the external legislation.  Otherwise, the standard that would normally apply to decisions validly within the board’s jurisdiction will be adhered to. Here, with the CLRB, the standard was PU.

Exception: When the external statute is closely linked to the mandate of the board, and is frequently encountered, the SoR may remain at PU.  E.g. LRB and employment standards, although in this case the court refused to extend this privilege to a labour arbitrator.

Bhaduria (1997):


(A “no certiorari” clause in the labour legislation means the decision of the arbitration board would normally be protected by a PU standard.)

Substantive error:  fact:  no evidence.

Where the evidence is incapable of supporting the findings, or where there is no evidence to support the findings, the decision will be found to be patently unreasonable.

Privative clause:  “no certiorari” clause.  Strong privative effect.

What is PU?

For interpretation of legislation:   “Was the board’s interpretation so patently unreasonable that its construction cannot be rationally supported by the relevant legislation and demands intervention by the court upon review?

For interpretations of a collective agreement:  no intervention “so long as the words of that agreement have not been given an interpretation which those words cannot reasonably bear.” (quoting Bradco)

For interpretations of fact:  If a labour board makes a decision based on  insufficient evidence, that is not enough for JR. (Labour boards have the right to be wrong.)  Only a finding of no evidence will result in JR.

W.W.Lester (1991 (unionized construction company splits into two):


(SOR for labour board usually PU, but for interpretation of statute, correctness)

Substantive Issue: 1) interpretation of law -- its statute (could a double-breasting clause be read in)  2) Finding of fact:  no evidence to support the finding there was transfer of assets from one company to the other.

Re: factual error: the court may intervene “where the evidence, viewed reasonably, I incapable of supporting a tribunal’s findings of fact.”

Ratio: you can look to other labour regimes to determine correctness of interpretation.  High expertise a factor in this decision, but did not prevail.

PSAC (1991): (contracting out of teaching positions in penitentiaries)


(Public Service Staff Relations Board: SoR: “correctness” for matters of jurisdiction) 

Substantive issue: jurisdiction of the board.  Could it interpret its own statute?  Bibeault is the case to apply for questions of jurisdiction.  

Cited Bibeault, which held:  1)  If the question of law is within the tribunal’s jurisdiction, it will only exceed its jurisdiction if it errs in a PU way.  2) If the issue relates to a clause limiting the tribunal’s powers, then a mere error will cause the tribunal to lose jurisdiction ( judicial review.  (Affirmed also in CAIMAW v. Paccar.)

In either case, the process is the same: use the P and F approach to arrive at the proper standard of review. How PSAC dealt with jurisdiction: Looked at: 1) Act, 2) limited privative clause, 3) difference between arbitrator and board (arbitrator gets less deference because act refers to decisions of “board” being final), 4) expertise of arbitrators relative to expertise of board.   (SCC sd Don’t confuse high expertise with the power to determine jurisdiction.)

Purpose:  purpose matters here, because the purpose of the board was to resolve disputes in the civil service.  Since there are other venues for resolving labour issues involving staff from outside companies, no purpose would be served by extending the board’s mandate to these employees.

Expertise:  the board has expertise in labour relations, but not in statute interpretation, therefore the board’s rulings on matters of law and jurisdiction are subject to review.  (Don’t confuse expertise with power to determine jurisdiction.)

CUPE v. NB Liquor Bd (1979):

Practical considerations:  the need for prompt final and authoritative decision-making is an argument in favour of deference.

Jurisdiction: “Do not brand as jurisdictional that which is doubtfully so.” 

Dayco v. Canada (1993): (Former employees lose pension benefits when co. shuts down. Co. refuses to acknowledge grievance.)  

Privative clause, and provisions of the act: If act refers to “board,” but decision is one of a tribunal appointed by the board, in this case an “arbitrator”, then the effect of the privative is weakened.  Less deference. ( an arbitrator will get “correctness” on a question of law or jurisdiction.

CONSTITUTIONAL CASES

See Attis

Re: Residential Tenancies Act (1981)

Look the Constitution Act of 1867 to see if the powers were among those given to S.96 judges.  IF they were not, province free to legislate.  If they could be S.96 powers, look at the legislation as a whole to see if the specific provisions usurped the power held by judges in 1867. 

Re: Residential Tenancies Act (1996)

In this case, evictions were carried out solely by  S.96 judges, therefore the province could not create a tribunal with the power to evict.

Cuddy Chicks:  (Ag. Workers exempt from S.2(b) protection?)


Labour Relations Board, but SOR on constitutional questions always one of correctness

Substantive error:  Jurisdiction.  

The LRB had jurisdiction, but on a standard of correctness.

(Question:  how should we use this case?)

Douglas/Kwantlen Faculty Ass’n: (mandatory retirement of instructors)

Charter applies to community colleges.

Collective agreement is law – government action.

Tribunal had jurisdiction over Constitutional matters, because the statute conferred it.

Important aspect of case:  Government can give boards the power to rule on constitutional matters.

Cooper v. Cdn Human Rights Commission (mandatory retirement of pilots)

Boards have only the powers given to them.  (here no power b/c not in legislation)

Rule: Tribunals are triers of specific jurisdiction , which means they have only the powers given to them, unlike courts of inherent jurisdiction, which have power unless it is taken away from them.  But…..

Three propositions:

a) If an administrative tribunal has the power to determine questions of law, it may rule on the application of Charter principles to its legislation.

b) An administrative tribunal, if it is within its legislation, may rule on Charter questions in general

c) No express term is required for a tribunal to apply the Charter.

COLLATERAL ATTACKS

Klippert (1998):

Environmental orders were not followed.  When taken to court, the company challenged the constitutional validity of the order.  

No Collateral Attacks allowed.  If you haven’t filed an appeal at the time an order is made, you can’t wait until you are taken to court to challenge the board on the basis of substantive error.  

OTHER

Manitoba Vegetable Producers Marketing Board

Gershman (1976) MbCA: (G in wholesale fruit and veg. Bus.  Blacklisted after 2 fires. Board threatened to blacklist his new employer too)

Substantive issue:  discretion.

Ratio: Improper motives, abuse of discretion, bad faith – grounds for overturning an action of a board.

Municipal Planning Board

Oakwood:  (municipality refused to consider a res. dev., for reasons it was not permitted to consider.)

Substantive issue:  discretion.

Ratio: Failure to consider a highly relevant matter that board is supposed to consider is an improper exercise of discretion.
Criminal Injuries Compensation Board

Re: Sheehan (1974): (prisoner injured in riot wanted comp.  Bd sd no)

Substantive issue:  discretion

Ratio:  As long as a board considers all the matters relevant to the action before it, its use of discretion will not be questioned.  

2.  The Kinds of Substantive Errors:

1)  Jurisdictional Issues:   

The legislature does not have the power to shield an administrative tribunal from review on matters of jurisdiction, since that is a Constitutional question, and legislatures do not decide what is constitutional, the courts do. (noted by L’Heureux-Dube in her dissent in Pasiechnyk)

Jurisdiction over  what? 

a) Parties (PSAC and privately employed teachers), 
b) Subject matter (PSAC – did CLRB have jurisdiction to interpret law)
c) Remedies (Royal Oak and binding arbitration, Southam and)

A) In General:

· Whenever the “correctness” SoR applies, you have a question of jurisdiction. (Pushpanathan)

· Board’s only have the powers given to them by statute, unlike S.96 courts which have “inherent jurisdiction.” (Cooper)

· “Do not brand as jurisdictional that which is doubtfully so.” – Dickson in CUPE
· Apply the five factors in Bibeault (cited in Royal Oak) to determine whether a board has jurisdiction: a) wording of statute; b) purpose of statute; c) purpose of tribunal; d) area of expertise of tribunal members; e) nature of the problem. (Bibeault dev’d the F and P test specifically to determine whether a question fell within the Canada Labour Board’s jurisdiction.)

·  “If the question at issue concerns a legislative provision limiting the board’s power, a mere error will cause it to lose jurisdiction.” (Bibeault) 


· If a decision falls within a board’s jurisdiction, then PU applies (Royal Oak)

· The failure to put precide limits on jurisdiction implies an intentnio to give a board wide remedial powers.

· Whenever a board interprets its own jurisdiction, the proper SoR is “correctness”.  (Royal Oak and Pushpanathan), although sometimes a tribunal may be allowed to interpret its jurisdiction  (National Corn Growers)
· PSAC dealt with board’s jurisdiction: Looked at: 1) Act, 2) limited privative clause, 3) difference between arbitrator and board (arbitrator gets less deference because act refers to decisions of “board” being final), 4) expertise of arbitrators relative to expertise of board.   (SCC sd Don’t confuse high expertise with the power to determine jurisdiction.)

B) Constitutional issues (a subset of jurisdiction):

· Division of powers – can arise with labour relations (PSAC) or transportation.  SOR correctness

· Appointment of judges is federal.  If tribunals tread on areas handled by the courts in 1867 under S.96 of the Constitution Act, then there could be trouble. (e.g. residential tenancies – limited in the kinds of questions they can address.)

· Does the board have competence to consider the Charter?  Only if the legislation gives it express authority to do so.  E.g. HRT given right to determine what is discrimination.  Then reasonableness will apply. (Mossop – deference owed, although level not determined, and Attis – do S.1 analysis.)

· The remedy may abridge a Charter right.  E.g. Attis – freedom of speech.

· According to Attis, a Section 1 Charter analysis applies.  The Oakes test is to be applied in a flexible manner to achieve a proper balance between individual rights and community needs.  

· Government can give boards the power to rule on constitutional matters. (Cuddy Chicks)

C) Collateral attacks:

· Appellant waits too long to appeal.  Klippert

Is it a question of  law or fact?:

Is the dispute “over a general proposition that might qualify as a principle of law or over a particular set of circumstances that is not apt to be of much interest to judges and lawyers in the future.”  

3) Questions of Law

· Even decisions on pure questions of law may be granted deference, if that was the legislature’s intention. (Pasiechnuk)

· It may be hard to draw a line between questions of law, and questions of fact. (Pushpanathan)  

· Look to Southam for guidance:  is the dispute “over a general proposition that might qualify as a principle of law or over a particular set of circumstances that is not apt to be of much interst to judges and lawyers in the future.”

· “the correct interpretation of a term may be dictated by the mandate of the board and by the coherent body of jurisprudence it has developed.” (Mossop)

· Human rights tribunals get a “correctness” standard for general questions of law. (Mossop).  But for findings of fact, the standard is reasonableness (Attis)

· If the legal principle would have a wide precedential value, the board should be composed of lawyers. (Pushpanathan)

· Interpretation of statutes other than a board’s enabling legislation are subject to a standard of “correctness”.  But that doesn’t mean the decision as a whole is subject to correctness.  Only the aspect that relates to interpretation of the external legislation.  Otherwise, if the board has a strong privative clause, and the decision is within the tribunal’s jurisdiction, the usual standard of PU will apply. (Goldhawk)  

· When the external statute is closely linked to the mandate of the board, and is frequently encountered, the SoR may remain at PU (e.g. LRB and employment standards) (Goldhawk)

· If there is a procedural fairness issue: it is jurisdictional, always reviewable on a SoR of “correctness”

· If substantive issues involve an interpretation of the   law, correctness applies. (Mossop, Paccar)

4) Questions of Fact

Three tests

1.  the court may intervene “where the evidence, viewed reasonably, is incapable of supporting a tribunal’s findings of fact.” (W.W. Lester)

2.  A PU finding of fact is a jurisdictional error.  (AUTHORITY?)
3.  Where there is no evidence to support a finding of fact, a jurisdictional error will have been committed, and the board’s ruling will be PU.  (Bhaduria)
· Where the evidence is incapable of supporting the findings, or where there is no evidence to support the findings, the decision will be found to be patently unreasonable.

· Deference (PU or Reasonable) given on questions of fact, because of the decision-maker’s “signal advantage” (Mossop)

· If you were unprepared to deal with the fact in issue, you can argue procedural error.  If there is a procedural fairness issue: it is jurisdictional, always reviewable on a SoR of “correctness”

· Problem when factual error is the sole issue:  no remedy available for an error of fact.  Must construct the error as a jurisdictional one, or find another remedy (e.g. statutory appeal)

· When “no evidence” relates to the fact in issue:  W.W. Lester showed that even in the fact of high expertise, no evidence means  PU error, and decision reviewable. 

Labour cases:

· In Bhaduria, if a labour board makes a decision based on  insufficient evidence, that is not enough for JR. (Labour boards have the right to be wrong.)

HRT cases:

· Mossop:   “The superior expertise of a HRT relates to fact finding and adjudication in a human rights context.”
Dickason appeared to give no deference to HRT’s on findings of fact, but Mossop asserts “reasonableness” to fact-finding.  Gould (1996):  the issue was the inferences to be drawn from the facts – less deference to be shown in such circumstances ( “correctess”.  However, in Attis, where inferences had to be drawn, a priv. clause strengthened the SoR to “reasonableness”.

· When “discrimination” is the fact in question:  In Attis: Privative effect of legislation is affected by purpose of tribunals and their relative expertise, even when the issue relates to a finding of fact.  Discrimination (found by HRT’s) is a finding of fact.  However, a lesser standard of review doesn’t mean “correctness” applies.  HRT’s deserve a degree of deference when the finding relates to “discrimination”, which is “impregnated with facts” and therefore for that question of fact “reasonableness simpliciter” will apply.

Remedies for fact finding errors:  

1. Fresh hearing (trial de novo) by new board or court (new evidence presented), 

2. Re-hearing by same tribunal, (new evidence presented)

3. Appeal to court or other appellate body in the legislation (no new evidence.)

Where expertise in question, courts will be reluctant to let judiciary handle it.

5) Mixed questions of  law and fact

From Southam, when faced with a question of mixed fact and law, the following questions should be asked:

A question of law: what is the correct legal test?  

A question of fact: what actually happened?

A question of law and fact:  Do the facts satisfy the legal tests?

A mixed question of law and fact will involve both questions unique to an individual’s case, and questions that will establish a precedent for future cases. (Southam)

(can use this verbatim)  In Southam,  the appeal clause in the Competition Act set up two standards of review for questions of fact, questions of mixed fact and law, and questions of law.  Questions of fact were given a slightly higher degree of deference – in that such questions required the leave of the Federal Court of Appeal before a judicial review could be commenced, whereas questions of mixed law and fact, and questions of law, were ones that could be appealed without leave.  What this implies is that Parliament regards questions of mixed law and fact as being akin to questions of law for the purposes of judicial review.

6) Discretionary decisions

Is the decision within the ambit of the discretionary power that has been granted? 

Two types of errors generally:  1) failure to exercise discretion.  2) excess or abuse of discretion.

· From Baker:

· First question whenever you deal with a possible error in discretion, before you address the factors in the F and P analysis:  Who has the power under the statute to exercise the discretion?  A key part of discretion is that only the person authorized by statute can exercise it.

· Second question:  What are the limits of the discretion, and did the decision-maker exceed those limits.  The discretion must be “exercised in a manner that is within a reasonable interpretation of the margin of manouevre contemplated by the legislature.”    

· “The more discretion that is left to the decision-maker, the more reluctant the courts should be to interfere….” 

· Discretionary decisions may only be reviewed on limited grounds such as bad faith, improper purpose, and the use of irrelevant considerations.

· Discretion must be exercised within the bounds of the legislation, BUT considerable deference will be shown to that discretion, and the determination of jurisdiction.

· Legislation does not have to explicitly say there is discretion.  (e.g. Baker – interpretation of H and C grounds inherently discretionary).

· A constraint on discretion apart from the statute:  the discretion must be exercised in a way that is consistent with “the fundamental values of Canadian society, and the principles of the Charter.”  In Baker, the values were in part determined by Canada’s ratification of the Convention on the Rights of the Child.

· Total failure to exercise discretion is PU. (Baker)

· Can’t abdicate discretion to an authority outside of the board (Roncarelli)

· Even if discretion appears to be unfettered, it is limited to the scope of the legislation. (Roncarelli)

· Consider the purpose of the discretionary power. (Roncarelli)

· If a board has an illegimate purpose, you should argue it is outside its jurisdiction. (Roncarelli)

· Read the leg. carefully.  Sheehan: board can decide on basis of circumstances that “it regards as relevant”.  A subjective test.

· Southam touches on discretionary remedies.

· If a remedy is outside of the range of acceptable choices, it is a jurisdictional error and can be reviewed. (Royal Oak)

· As long as a board considers all the matters relevant to the action before it, its use of discretion will not be questioned. (Sheehan)
· Failure to consider a highly relevant matter that board is supposed to consider is an improper exercise of discretion. (Oakwood)
· (Similarly) Failure to consider factors that parliament intended board to consider is improper, and grounds for overturning a decision. (Cabalfin)
· If parliament confers discretion, guidelines are useful and desirable, but they cannot take away that discretion. This is a wrongful abdication of the discretion conferred.  (Cabalfin)

· Use of irrelevant considerations, ones that have no rational bearing to the purpose of the legislation, is an improper exercise of discretion. (Cabalfin – organized plan to get into Canada grounds for denial of the very people the legislation sought to allow.)

· Improper motives, abuse of discretion, bad faith – grounds for overturning an action of a board. (Gershman) (Roncarelli)

· As long as a board considers all the matters relevant to the action before it, its use of discretion will not be questioned. (Re: Sheehan)

· The exercise of discretion ought to be done consistent with the purpose, policy and objectives of the Act.

3.  The P and F factors:
History and Purpose of the Act (the provision in particular, and the act as a whole):   Where the decision relates to the rights and interests of an individual in relation to the government, rather than balancing the interests of various constitutencies or mediating between them, a stricter standard of review will be appropriate. (Baker)

Purpose and Role of the Board: 

· Where a board manages a whole regime, rather than individual cases, it is more likely that deference will be shown.  (Pasiechnyk)

· (Pezim) :  If the purpose is protective in nature, if it has broad powers, and if its legislation gives it broad discretion, greater deference should be shown.  Note: when Pezim was decided the court only used two standards – reasonableness and correctness, i.e. should there be deference or not.  In Southam, the SCC said in obiter that the standard it was applying in this case was “reasonableness simpliciter.”

· Where a board plays a significant role in the development of law, oversight and regulation, more deference will be shown. (Pezim)

· If the purpose is to serve a narrowly-defined group, that purpose would be defeated by expanding it’s mandate or jurisdiction. (PSAC)

Board’s Expertise:

· “the most important of the factors that a court must consider in settling on a SoR.”  (Southam)

· An evaluation of expertise has three dimensions: (Pushpanathan)

1. Characterize expertise of the tribunal:

2. Consider court’s expertise relative to the tribunal,

3. Identify the nature of the specific issue relative to this expertise  

· A high degree of expertise can mean that even in the face of an appeal clause, which implied “correctness” a standard of reasonableness would apply. (Southam)
· Even when there is a privative clause, the lack of expertise of members of the tribunal can lower the SoR. (Attis)
· L’Heureux-Dube points out in Pasiechnyk that it’s not the board’s expertise in general that is applied, but the board’s expertise in relation to the particular question before it.  

· Security of term indicates higher deference (Pasiechnyk), because the members are less vulnerable to institutional bias. 

· Consider the expertise of the board members in relation to judges.

Privative Clause: 

· In Attis, there was a limited privative clause.  Nonetheless, the court applied the same  SoR (correctness) was used that was used in Dickason and Zurick – cases that involved HRT’s with no privative clauses, and in fact contained appeal clauses which positively affirmed the fact that no deference was owed.  The privative clause was overwhelmed by two factors: the overall purpose of commission (since it is much broader than that of the tribunals they appoint) and the relative lack of expertise of the board (except in relation to making findings of fact about discrimination.)  What we can infer from this is that 

1) HRT’s will be given a low level of deference, whether or not they have an appeal clause, or 

2) privative clauses in general can be overridden by low expertise, and the fact the tribunal is one that is a smaller part of a larger regulatory and advisory scheme.

· Even the presence of a full privative clause does not preclude review on the basis of an error of law regarding jurisdiction.  But, (drawing on Bibeault) in the face of a full privative clause, the only grounds for Judicial Review will be:  PU decision, or tribunal made a mistake in interpreting the scope of its powers as conferred by legislation. (Pasiechnyk)

· True privative clause:  decisions final, no appeal, and all forms of JR excluded. (Pasiechnyk)

· Strong privative clause means a standard of PU.  If the decision falls within the board’s jurisdiction, then PU applies. If the privative clause includes remedies, then don’t mess with the remedies.  PU here as well.

· If the act refers to a “board”, but the decision is one of a tribunal or arbitrator appointed by the board, the privative clause is weakened.   (Mossop, Dayco)

· If there is an appeal clause, note whether it applies different standards to questions of fact, vs questions of law, or law and fact.  In Southam,  the appeal clause in the Competition Act set up two standards of review – one for questions of fact (appeal only with leave of the court), questions of mixed fact and law, and questions of law (automatic right of appeal).  The need for leave on question of fact indicates a higher degree of deference for those findings.  The fact that questions of mixed law and fact, and questions of law, are handled in identical fashion is one indication that Parliament regards questions of mixed law and fact as being akin to questions of law for the purposes of judicial review

The Nature of the Question:  

· Where the decision relates to the rights and interests of an individual in relation to the government, rather than balancing the interests of various constitutencies or mediating between them, a stricter standard of review will be appropriate. (Baker)

· If the inquiry is fact-specific, the deference will be higher.  If it a matter of law, less deference.  (Baker and others)

Practical considerations: 
· A need for prompt and authoritative decision-makiing is an argument in favour of deference.

Jurisprudence
4.  Standards of Review

Patent Unreasonableness:  Primarily, has a board exceeded its jurisdiction? (Southam) For questions of law:  the interpretation of the law “cannot be rationally supported by the relevant legislation.”  The standard that is most respectful of the decision or action under attack, with the court intervening only where it is overwhelmingly clear that there has been an error of law or fact. 

Reasonableness Simpliciter:  This standard was created in Southam , which held that reasonableness is the same standard that appeal courts apply to finding of facts by lower courts:  were the findings “clearly wrong, rather than whether they accorded with that court’s view of the balance of probability.”  Stein v. Kathy K, quoted in Southam.   


Can the reasons for the decision be said to be without foundation, or logical coherence?


An unreasonable decision is not supported by any reasons that can stand up to a somewhat probing examination.  Look to see whether any reasons support the decision.  The defect could be in the evidentiary foundation, or the logical process of drawing a conclusion.  (Southam)

Correctness:  No deference. An appeal clause suggests no deference.  HRT’s usually have them.  It is the one that is least deferential to the decision under attack in that it involves the court deciding simply whether that decision is right or wrong.   “DID THEY GET IT RIGHT?”  The court states what it believes is the best/right answer regardless of what the tribunal has held and then usually sends the matter back to the tribunal w/ the admonition to apply the law correctly.  Deference owed is low.

Structure of Answer:

1.  identify  

a) the type of board?  

b) what standard of review generally applies to this board?  (the court applies the F and P analysis first developed in Bibeault to determine matters of jurisdiction, and now applied broadly to all substantive errors in administrative law.

c) what are the main factors for this being the SOR?

d) do these factors apply in a similar way to this board?

e) is there anything different about the factors in the board in question?


f)  therefore, the standard of review for this board would be….

2.  Identify the substantive errors involved.

3.  How does the nature of the issue, or error, affect the F and P analysis?

4.  What is the appropriate standard of review for each error?

Workers Compensation Board:

The strong privative clause in the enabling legislation of the Workers Compensation Board is just one of the reasons that the highest degree of deference, i.e. “patently unreasonable” (PU), is the standard of review that applies to this board generally.  The primary authority for this standard with regard to this board is Pasiechnyk , and it has been recently upheld by two other decisions – Kovach and Lindsay.  Another important reason is that the board’s expertise in relation to judges on matters involving workers compensation is such that the court’s would in most cases accede to the decisions of the Board..   The fact that the board is managing an entire legislative regime, rather than focusing solely on individual cases, strengthens the argument for a standard of review (SOR) of PU.


Pasiechnyk held that eligibility for compensation, and whether an action is barred, is exclusively within the board’s jurisdiction, and as such is subject to the board’s prevailing standard of PU.  The reason is that the very reason for the board, which is to protect employers from bankruptcy arising from isolated incidents of injury, would be undermined if the courts assumed the authority to step in whenever they disagreed with the board.

Canadian Human Rights Tribunal

Historically, the SCC has shown little deference to human rights tribunals.  The “low water” mark was with the decision in Dickason, in which the court imposed a standard of no deference, or “correctness”,  on all decisions of the board.   Subsequently, the SCC has recognized the need for some degree of curial deference, albeit limited.  In Mossop, the court stated that “The superior expertise of a Human Rights Tribunal relates to fact-finding,” and thus for matters related to facts, the Tribunal would be accorded deference.  But in the view of the court, that was as far as the Tribunal’s expertise extended.  It held that in all other areas, the tribunal would be subject to a standard of review (SOR) of “correctness”.  This was largely because of the complete lack of a privative clause for the tribunal explicitly, and the fact that, unlike workers compensation board’s, which are responsible for overseeing an entire legislative scheme, the tribunal was one part of the legislative scheme dedicated to human rights.


At the time, the SCC only recognized two SOR’s – correctness and patent unreasonableness. However the court did not explicitly use the term “patent unreasonableness”, to describe the board’s SOR on findings of fact.  In retrospect, in light of the lack of a clause and the narrow expertise of the board, it seems likely that today the third standard first identified in Southam – that of “reasonableness simpliciter”, ought to apply to the Tribunal’s findings of fact.

Canadian Human Rights Commission, Board of Inquiry

Historically, the SCC has shown little deference to the inquiry boards of Human Rights Commissions.  The “low water” mark was with the decision in Dickason, in which the court imposed a standard of no deference, or “correctness”, on all decisions of the board.   Subsequently, the SCC has recognized the need for some degree of curial deference, albeit limited, with regard to the Boards of Inquiry of provincial Human Rights Commissions.  In Attis, the court recognized that the Board had expertise in matters confined to fact-finding “adjudication in a human rights context”, and so for those areas only, the Board would be accorded deference.  “A finding of discrimination is imipregnated with facts, facts which the board […] is in the best position to evaluate.”  It held that in all other areas, the tribunal would be subject to a standard of review (SOR) of “correctness”.  This was largely because of the lack of expertise on legal matters.  The presence of a limited privative clause did little to enhance the deference owed, in the view of the court, which stated “There are privitive clauses and there are privative clauses.”  Additionally, the court noted that the Board does not have responsibility for overseeing an entire legislative scheme, unlike the commission itself, and so less deference is owed.


At the time, the SCC only recognized two SOR’s – correctness and patent unreasonableness. The court used the term “relative degree of deference” in Attis to describe the board’s SOR on findings of fact – something that could now be interepreted to be “reasonableness simpliciter”. 

