Legal History with Professor Edwards

Compiled by Melanie Rempel
Three Major Legal Systems:
  1.  Civil Law


- the oldest system; originated around 750 B.C.; founded by the Romans


- exists now in continental Europe and Québec


- based in France

  2.  Common Law


- began after Norman conquest of England in 1066 A.D.


- only used in England and the former British empire

  3.  Soviet Law


- based in former U.S.S.R. and surrounding states


- Common Law was based on protecting property & capitalists


  - obviously not fitting for their Communist régime

The Civil Law
- used currently in Québec, South America, Japan

- major difference from the Common Law:  codified

The Common Law
- a 'case law' system

- the cases are the authorities; not centrally codified

- however, we have codified our Criminal Law, Divorce law, etc…

  - the main difference between Civil Law and Common Law is that in the Common Law,

  cases are used to represent what each section of the Code stands for - they are binding

  interpretations (precedents)

  - In Civil Law, cases are merely illustrative of the Code; non-binding

Evolution of the Common Law - Why did it come about?
1.  Geography


- as an island, England was unaffected by continental systems

2.  History


- started with the Norman Conquest, 1066 A.D.


- by the Renaissance, England had had 500 years to develop a unique, central


  Common Law


- the Continent was not so fortunate; plagued by wars and invasions


  - thus, they basically adopted Roman Law, since it was already codified

3.  Democratic


- Common Law was on the winning side of England's civil war


- represented democracy and Parliament, not the aristocracy


- by contrast, in France the lawyers were part of the aristocracy that were


  overthrown in the Revolution


  - the old law was overthrown; a new code was introduced (Napoleonic Code,


    1804)

- Common Law has a much longer history than Civil Law

- Common Law believed in freedom under the law

  - no one was above the law, not even the King (established by the Magna Carta, 1215)

Dynasties (doesn't care about the dates; just know the period/century)

1.  Norman & Plantagenets:  1066-1399

2.  Lancaster & Yorks:  1399-1485

3.  Tudors:  1485 - 1603

4.  Stuarts:  1603-1716

5.  Hanoverians (Windsors):  1716-present

The Normans
- 1066 A.D.:  William the Conqueror & the Normans invade England

  - "A catastrophe which determined the whole future of English law."

  - the Normans were very good at organising and centralising


- brought the tribes of England together


- needed good central government to have stable law


- before, England had practised customary law


  - differed from county to county; no continuity nor centralisation

3 Major Accomplishments
1.  The Domesday Book (pronounced "Doomsday")

  - like a major census

  - a central record of who owned what land

2.  Introduced the Feudal System of Tenure

  - William believed that all land in England belonged to him - he gave it away & he

  could take it back!

  - the system thus ensured that the nobles obeyed the king

  - any land/tenancy disputes thus went to the King's Court (the Curia Regis)

  - no one owned the land; they were all tenants

  - tenants owed duties to the king


- provided men for the king's army (military tenure)


- gave money to the king (sockage tenure)

  - nobles divided some of their land among their underlings, underbarons


- created Seigniorial Courts to mediate disputes between these underlings


- below the Curia Regis; created a judicial hierarchy

3.  The Curia Regis (the King's Court)

  - the Curia Regis governed the country, much like a central government

  - it was divided into two parts

  1.  Magnum Concilium

- a relatively large, unwieldy body of all those that held some of the king's land

  2.  An Executive Council/Committee


- handled the day-to-day affairs based on the ideas of the whole

- The main task of the Normans was to conquer England & bring peace, order & good government

  - established a strong central government

  - laid the foundation for the legal system

The Plantagenets
- Henry II & Queen Eleanor were the most famous

  - Henry II was an excellent administrator

  - brought terrific law & order to England; regarded as the father of English law

Achievements:

1.  Produced the First Book of English Law

2.  Expanded the Role of the Courts in 3 Areas:


a.  Criminal Law


b.  Property Law


c.  Ecclesiastical Law
Henry II's Contribution to Criminal Law:

- previously, personal wrongs were a private matter; retribution ruled

- Henry wanted to bring crime under the law & order function of the King

- serious crimes were differentiated from the less serious wrongs

  - crimes vs. torts:  this difference became clearer

  - thus, serious offences were prosecuted by the Crown, lesser offences were still

  handled by individual plaintiffs

- passed the Assizes of Northampton & Clarendon (1166-1176)

  - meetings (assizes) were held where the king was (not solely in Westminster)

  - "legales homines":  12 men set over each "hundred" (area of land which supported 100




people) to present to the district's sheriff any suspected criminals



          Would eventually be tried by one of the king's courts

- first, there were trials by ordeal:  fire, water & feather

  - reflected a belief in Divine providence

- later, the Laterin Council denounced these ordeals

  - no priests allowed to attend ordeals, thus, they ended

- this lead to trials by jury

  - grand juries & petty juries

  - introduced by Statute of Westminster (1275)

  - brought the business of trials from God to man

  - "peine forte et dure" = pain strong & hard

    - used to encourage trials by jury

    - if a man died from "peine forte et dure", he was innocent & kept his property

    - if he submitted, he forfeited his property to the King

- later, grand juries were expanded to 24 to cover larger areas & handle more people

  - however, "peine forte et dure" lasted until 1772

  - after criminals were caught, a petty jury of 12 would try them

Henry II's Contribution to Property Law:

King's Court (Curia Regis)


Seigniorial Courts (run by barons)

First Achievement - Writs

- Henry provided that writs had to be presented before trial

- for land, this required a writ of right
  - if the land belonged directly to the King, the writ was one of praecipe
  - if the land belonged to an intermediary lord (nobles), the writ would go to this noble to

  hear the case

  - by the writ of pone, however, the King allowed for some cases to be brought up from

  Seigniorial Courts (like appeals)

  - eventually, the King presumed the barons had not decided fairly and issued these writs

  automatically

Second achievement - Assizes

- to avoid trial by battle, one could attend the Grand Assize and ask to be tried by jury instead, which could only be done by the King's Court

- Petty or Possessory Assizes handled property possession

- the writ of right dealt with ownership

  - were easily delayed, by various essoins
  - thus, he allowed for these cases to be tried instead by Petty Assizes 

- Petty Assizes would at least give back possession, but could not decide ownership

Henry II's Contributions to Ecclesiastical Law
- not as successful as with the other two

- William had set-up church courts, because of a promise he made to the Pope

- at this time, the church controlled marriage, legitimacy of children, wills & inheritance

  - large areas of jurisdiction

  - also had jurisdiction over its "employees", the clerks

- Henry wanted these clerks to be under his law & courts, not the church's.

- In 1164, the Curia Regis & the church courts came together to pass the Constitutions of Clarendon

  1.  Required the King's permission before clerks were excommunicated

  2.  Required the King's permission before an appeal was made to Rome

  3.  The tenure of church lands would be decided by the King.

  4.  Clerks should first be tried by the King's court, then the church courts…if found

       guilty, the King's court should be able to issue punishment (capital punishment)

- later, due to the controversial death of Archbishop Beckett, this last point was amended, so that punishment would be administered by the church courts - the "benefit of clergy"

  - mostly, these people got off with no punishment

  - VERY abused privilege

- judges were sent out by Henry from London to hear cases

  - circuit courts or "assizes"

  - "itinerant" judges

  - centralised law brought out to the masses

- if judges were unsure, they adjourned proceedings and brought the trial back to London to be heard by all his colleagues - called "sitting en banc"

- itinerant judges heard 3 types of cases:

  1.  Criminal

  2.  Possessory Assizes (civil cases)

  3.  Grand Assizes (trials by jury)

- the Grand Eyre - interests of the Crown

  - expected the number of crimes to match the number of criminals; all should be caught

  - this comparison:  "taking the Grand Eyre"

- this system allowed for a central government and common law, yet brought it to the people

  - moved away from customary law

The Magna Carta
- "The Great Charter"

- Henry II died, succeeded by Richard I, who spent most of his time on the Crusades

- Richard I was succeeded by his brother, John I.

- John was not a strong king

  - the barons were annoyed by Henry's consolidation of the courts, since it deprived them of revenues, as well as diminished/constricted their courts

- they forced John to sign the Magna Carta in June 1215

- the Magna Carta tried to restore feudal theories & the feudal system

- it was revised many times until 1225, when the new king came of age

Why Was the Magna Carta Important?
- First attempt to incorporate a constitutional government in a legal government

- established that the law was supreme & everyone, including the King, was under it

Five Main Points:

1.  The writ of praecipe was not to be issued to deprive a lord of his court.

2.  The Court of Common Pleas should be kept in Westminster & stay there, so the

     nobles could locate it easily.

3.  The itinerant judges should be on a regular schedule - visit the countryside four times

     a year

4.  No free man should be taken or imprisoned or deprived of his land except by lawful

     judgment by his peers.  Freemen had to be tried by their equals, not commoners.

  - this came to mean that Lords had to be tried by the House of Lords

5.  Certain matters (especially financial) had to have the approval of the full Curia Regis.

  - smacked of later cry, "No taxation without representation!"

  - however, they did not truly represent anyone but themselves

Contributions of the Magna Carta
- trial by jury

- representative government

- supremacy of the law

- These were derived from how it was interpreted in later years, not from its initial background or meaning
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Parliament was comprised of two bodies:  one larger, one smaller

  Large:  Parliament; Commons; met less frequently


- similar to modern-day House of Commons

  Small:  Council; Lords; dealt with day-to-day matters


- similar to modern-day Cabinet

- the Magna Carta required Parliament to approve any taxation measures

- the Commoners were selected by election

- the Lords, however, received a personal writ which passed from generation to generation (hereditary)

- the Speaker of the House of Commons spoke for the House before the Lords or the King

- Some lords are only appointed for life to judge cases (law-lords)

  - an appellate, not a parliamentary, body

Courts
  The Exchequer:  department of the Crown which handled finances


- came to be a court to hear disputes over payment of taxes


- took over jurisdiction in debt cases (quo minus)


- the more cases a court had, the more money was made - that's why they all


wanted to expand their jurisdiction

  Common Pleas:  heard civil cases


- by Magna Carta, held in Westminster


- after 1272, stopped hearing criminal cases


- the busiest court, by far

  King's Bench:  heard criminal cases


- broke away from the Crown last


- kept the closest ties to the Crown

- gradually, all three courts became independent of the Crown

Two Results
1.  King's Bench was the only one to hear criminal cases

2.  King's Bench maintained a supervisory position over the other courts, as it was the most closely tied to the Crown


- it was the only court which could issue Prerogative Writs (5)

Prerogative Writs
- used to centralise justice for the King's Court

1.  Habeas Corpus

2.  Prohibition

3.  Mandamus

4.  Certiorari

5.  Quo Warranto

Habeas Corpus
- "Let us have the body (prisoner)"

- Habeas Corpus Act passed during Stuart Period

- released anyone who was unlawfully detained

- used in 1800s to free a Black slave in London

- used during the Cold War period to free a Russian refugee on a ship in the Thames

- great cornerstone of freedom under the law

Prohibition
- limited the jurisdiction of the lower courts

- prohibited lower courts from hearing cases that should be heard by King's Bench

Mandamus
- opposite of Prohibition; ordered a lower official to do his job

Certiorari
- "to make more certain"

- used to call-up cases for review from the lower courts to the higher courts

Quo Warranto
- "by what authority?"

- issued to challenge the authority of a person in a lower echelon

- when the King's Bench broke away from the Curia Regis in 1272, they maintained the power to issue writs, but lots its status as an appellate court

- thus, appeals had to go to the High Court of Parliament (the House of Lords)

- the courts finally became independent of the King

  - however, the courts lost the power of the Crown; lost its thrust for expansion; became

  smug & self-sufficient

  - this eventually gave rise to the Courts of Chancery & the law of equity

Forms of Action (read Chapters 1 & 2 in Maitland, Forms of Action)

2 Peculiar Features of Common Law:

  1.  Trials by jury

  2.  Forms of Action

What is a Form of Action?
- begun with a writ issued from the court

- the writ will determine what procedure is to be followed  (ex.  trial by jury, wager of law, essoins, etc...)

- the writ also determined how you could enforce it

- the writ governed the entire procedure

- the form of action includes the entire procedure, including the writs.

- what you had to prove was governed by the writ you chose.

- writs were issued by clerks of chancery

- Barons were upset at how the writs continued to expand the King's jurisdiction

Provisions of Oxford, 1258
- limited the types of writs to those that had already been issued.

- only those writs that were already in existence could be used.

Statute of Westminster II, 1285

- a.k.a. in consimili casu
- a new form of writ could be issued if it was "in like case" as a former one (analogous)

- got around ruling of 1258

- these were called "actions in like case" or "actions on the case"

  - old torts (like trespass) were actionable per se, so you didn't need to prove damages

  - any tort that came out of in consimili casu had to prove damages (like negligence)

  - needed to prove damages so as to show why a new tort should be created/a new writ

    issued

Forms of Action
1.  Real:  recovered the thing itself

2.  Personal:  recovered damages (equivalent to what was lost)

3.  Mixed:  recovered both the thing & for damage suffered

- Real Actions were two-fold

  1.  Writ of Right:  recovered ownership

  2.  Possessory Assizes:  recovered possession only

- main Personal Actions:

  1.  Debt:  suing for a debt owed

  2.  Detinue:  suing for a thing

  3.  Covenant:  suing re:  contract

  4.  Trespass:  interfered with your land, goods or person

Detinue:  called for a wager of law; wager of law required 12 people to swear that you were telling the truth

Debt:  same as above

Covenant:  needed to prove the contract was "under seal" or that there was consideration

Trespass:  had trial by jury

  - out of trespass came all the "actions in like case"


- nuisance


- negligence

Conciliar Courts
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- the common law stagnated; a new system had to arise

- thus, EQUITY

- people began petitioning the King for justice; these were passed on to his Secretary of State, the Chancellor & his Chancery

Chancery
Two Sides of Chancery
1.  Latin:  issued writs for common law

2.  English:  became the Chancery court

- the Chancery was imbued with morality; administered justice according to conscience (most held ecclesiastical positions)

- equity existed as part of the King's law; could not destroy common law, only expand & complement it

- equity did justice where the common law did not; helped out where the common law lacked

- obviously, the common law judges didn't like being overruled by & interfered with by the Chancery

- in 1615, it was decided that Equity should rule (it was not inferior to the common law, just supplemental to it)

- no criminal cases were tried in Chancery; only developed the civil law

- 1485:  War of the Roses ended; Tudor period begins

Star Chamber
- evolved to maintain peace, order & good government

  - allowed for quick justice in disorderly & tumultuous times

  - did not use trial by jury

  - invented some new offences:  criminal & quasi-criminal law

  - became unpopular; abolished in 1641


- it was being abused by the monarchs

Privy Council
- only had appellate jurisdiction

- used to try appeals from foreign colonies

- Canada abolished appeals to the Privy Council in 1949

- NOT the same as the House of Lords

- there was always one judge from the involved territory

- also heard non-common law cases (ex. Québec)

  (important note, when looking for precedents)

Later Reforms & Judicature Acts
- Parliament finally became supreme; won out over the Crown

Three Major Reform Acts
1.  Bill of Rights, 1689

2.  Triennial Act, 1694

3.  Act of Settlement, 1700

Bill of Rights
- Parliamentary supremacy

- taxes to be levied by Parliament

- monarchs could not dispense with Parliament's laws

- king no longer had the right to keep a standing army

- free elections

- free speech

Triennial Act
- Parliament had to be summoned at least every three years

- no Parliament could last more that three years (presently extended to five years)

Act of Settlement
- judges were independent from the monarch

- not serving at the King's pleasure, but for life

- not much went on in the 18th century in terms of law

  - worn out by revolutions & change

- the latter part of the 18th century was dominated by the French Revolution; scared that it would come to England

- the legal system stagnated; weighed down by delays & high costs

Jeremy Bentham & His Reforms

- his philosophy:  utilitarian; law should strive for the greatest good for the greatest number

- many legal practices of the day did not live up to this standard

- intent on codifying the laws of England, but he could not succeed

- however, his ideas did lead to changes in individual laws

Bentham's Three Objectives
1.  Legislative Reform

2.  Social Reform

3.  Judicial Reform

Legislative Reform
Three Legislative Reform Acts
1.  Reform Act of 1832

  - Parliament was no longer controlled by the aristocracy

  - moved the votes from the aristocracy to the upper class

  - more people were voting, but it was a long way from democratisation

2.  Reform Act of 1867

  - extended the franchise a bit more (now to the middle class)

  - Cabinet was drawn more from the Commons than the Lords

  - ridings more closely reflected population

3.  Reform Act of 1884

  - almost universal franchise (you did not have to own land to vote)


- based on citizenship, rather than property

- women did not get the vote until 1918 in both England & Canada

19th Century:  Great Century of Reform
Social Reforms
- Bentham's utilitarian theory was applied to social reform

- Factory Acts, 1833

  - no child under nine was allowed to work in a factory

  - children 9-13 had to attend school for at least two hours a day

  - government inspectors were appointed

- Freedom of Slavery Acts, 1833

  - slavery abolished in British colonies
- Poor Law Act, 1834

  - poverty laws

  - provided homes for the poor

- 1835:  civil marriages allowed (outside the Church of England)

- Public Health Act, 1848

- there was, over time, a gradual erosion of Benthamite principles, which were based on laissez-faire concepts

  - Benthamite principles only worked if everyone was equal…the state needed to step-in

  to level the playing field (ex. intrusions into industry, etc…)

Judicial Reforms
1.  Uniformity of Process Act, 1832

  - abolished the forms of action

2.  Civil Procedure Act
  - abolished wager of law

3.  Wills Act, 1837

  - allowed people to make wills

4.  Judicial Committee of the Privy Council formed

5.  County Courts Act, 1846

  - local courts to hear small-claims cases

  - limited jurisdiction

6.  Common Law Procedure Acts
  - began the fusion of Common Law & Equity

  - allowed the Common Law to incorporate equitable principles/remedies

7.  Chancery Amendment Act, 1858

  - allowed the Chancery Court to give Common Law remedies

  - another step in the fusion of equity & Common Law

8.  Divorce Act, 1857

  - allowed courts to grant divorces, instead of by act of Parliament

9.  Joint Stocks Company Acts, 1856-1862

  - allowed companies to join together for limited purposes

10.  Judicature Acts, 1873-1875

  - pressure had been building toward the fusion of common law & equity.  Thus, this

    creation:
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- any division of the S.C.J. was allowed to use either Common Law or Equity principles.  They were simply divided to spread-out the workload.

- This was the climax of the fusion movement

Important Point:

- Where the rules of law & equity are in conflict, the rules of equity shall prevail.

  - Generally, they did not conflict, since they were meant to supplement each other.

- could not abolish one or the other

  - without equity, the common law would be bare & barbaric

  - equity is premised on the existence of the common law

History of Equity
- 1615:  established the supremacy of equity

- even at the height of the Civil War, they realised Chancery could not be abolished because of the important role it played

- 18th century:  the Golden Age of Equity

  - Common Law had stagnated

  - Parliament/statutes were limited by fear of the French Revolution

Chancellors Across the Centuries
1.  Nottingham (17th century)

2.  Hardwicke (18th century)

3.  Eldon (19th century)

- Nottingham was the father of English equity; Hardwicke settled its principles & Eldon hammered out the details

Nottingham
- the Father of Equity in England (1673-1762?)

- in his time, equity was very discretionary

- certainty vs. justice

- 'Equity was as long as the Chancellor's foot' - changed depending upon who was Chancellor

- Nottingham decided some certainty was needed

  - defined the fields in which equity would work

  - in those fields, he also laid out the principles upon which equity would work

  ex.  specific performance vs. damages

Which areas did it work in?
1.  Trusts:  categorised the various types of trusts

2.  Mortgages:  defined this field

3.  Remedies:  laid down the principles in this area of law

4.  Married Women's Separate Estate:  up to that point, married women could not own property; this allowed for women to keep property that they brought to the marriage

- decided that equity should still be governed by conscience, but that it should be defined  by public policy (the public conscience)

Hardwicke
- 1736-56?

- carried on the work of Nottingham

Two Great Equitable Maxims that Hardwicke Propounded:

1.  Equity follows the law.

- equity was not meant to invent new law & legal concepts, but to follow the existing law

- equity cannot stand on its own; dependant on the law.

2.  Equity acts against the person OR against his conscience

- equity acts to stop you from doing something (injunction) or to make you do something (specific performance)

ex.  case of Penn v. Baltimore (1750)


- even though it involved land outside English jurisdiction (in U.S.), equity could


be applied because it was only concerned with the men's consciences.

Lord Mansfield (1756ish)

- Scottish; used to their Civil Law concepts

- tried to bring equity into the common law  fusion

- he was a man ahead of his time; this only happened 100 years later

Eldon
- 1801-1827

- era of the Napoleonic Wars; just after French Revolution

- England was in a state of fear; very fragile.

- Eldon was an arch-conservative

- he wanted to pull equity together uniformly, to make equity stand on its own.

  - wanted to make it a complete system

The Judicature Acts
- Equity, however, was brought into much disrepute, since:

1.  It cost so much.

2.  Cases took so long to be decided.

- people wanted reform

The Judicature Acts
1.  Fused equity & the common law

2.  Made equity supreme in cases of conflict between the two.

What did they do?
- Did they fuse only the administration of the two systems, or did it actually fuse the two systems in their entirety?

ex.  Walsh v. Lansdale (1882), 21 Ch. 9

- Lansdale leased land from Walsh for 7 years

  - this lease was not evidenced in writing, thus, not enforceable at common law

  - he paid rent quarterly; the common law would see him as a tenant, not a leasee

  (it assumes the lease from method of payment)

  - however, equity has a rule of partial performance


- his possession was partial performance of the lease, thus the lease existed.

  - equity prevailed; one of the few conflicts between equity & the common law.

ex.  Britain v. Rossiter (1882), 11 Q.B. 123

  - Britain was an employee of Rossiter (entered into an employee contract for more than

  one year)

  - these were required to be in writing as well

  - Britain tried to argue "part performance" like in Walsh v. Lansdale
  - however, equity never ordered specific performance of personal service contracts

  - so, she asked for damages instead

  - the court said that this was not a case of variance between equity & the common law,

  thus equity did not trump common law

- normally speaking, equity does not contradict common law, but is supplementary

ex.  Central London Property Trust v. High Trees House (1947) K.B. 130

  - this was an illustration that fusion had combined the two systems, not just their

  administration

  - Central London allowed High Trees to pay half rent on a building in London during

  the war

  - later, Central London sued them, because with no consideration there was not a valid

  contract (for this lower rent)

  - Lord Denning introduced the equitable doctrine of estoppel

  - Central London had made a promise & led High Trees to believe that they were in

  agreement.  Thus, they must be estopped (precluded) from going back on their promise.

  - Here, Denning employed an equitable doctrine to the common law to prevent an

  injustice

- therefore, equity and the common law can now intermingle

Substance of Equity
Maxims of Equity ~ written by Francis

  - describe how the system of equity functions and how it is different from common law

1.  'Equity Acts Against the Person'

  - acts on his conscience

  - describes equity's procedure:  against the person, not their property

2.  'Equity Follows the Law'

  - came not to destroy the law, but to fulfil the law

  - supplements, not contradicts, it

  - also follows statute law

  ex. Primogeniture doctrine


- oldest son inherited the land from the father


- equity would see this as unjust, but would not contradict it

3.  'Equitable Remedies are Discretionary'

  ex. specific performance; injunction

  - given to us by Nottingham

  - allowed when the common law remedy (damages) would be inadequate

  - you must show that you are worthy to receive this special, equitable remedy

  ex. Webster v. Cecil:  contract case; Webster would get damages, but did not deserve specific performance

4.  'He Who Seeks Equity Must Do Equity'

  - you must show yourself to be an equitable person in order to benefit from the court of equity

  ex. Lodge v. National Union Investment Co. (1907)

  - reinforces the fact that equitable remedies are discretionary

5.  'He Who Comes to Equity Must Come with Clean Hands'

  ex. Overton v. Bannister (1864)

  - Overton pretended she was of age; later, when she did turn 21, she sued; didn't win

6.  'Equity Aids the Vigilant, not the Indolent' ('Delay Defeats Equity')

  - every common law action has a time limit (see Statute of Limitations)

  - equity does not have a set limit, but rather looks at what has happened in the time

  elapsed.  Does not look at the time, but the acts.

7.  'Equity Looks to Intent Rather Than to the Form'

  - equity is not bound by the form of the document, but by the intent behind it

  - whereas common law is much more technical, formalistic

  - basis of the law of mortgages

8.  'Equity Regards as Done That Which Ought to be Done'

  ex. Walsh v. Lansdale, supra.
9.  'Equity Will Not Suffer a Wrong to be Without a Remedy'

  - this was the basis for the court of Chancery

  - this is not truly the case today

    - equity is now defined; cannot expand its jurisdiction

    - now, equity has become sterile; has not advanced much this century

    - "If you did not get equity yesterday, you will not get equity today."

How Equity Applies Today
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1.  Criminal Law:  no equity

2.  Torts:  not much equity in substantial torts like negligence, but equitable remedies are

     used in other areas of tort law

3.  Contract:  remedies of equity are used; equity has stepped-in in some areas (undue

     influence; unconscionability; fraudulent misrepresentation).  Equity has played a fair

     part in contracts.

4.  Property:  equity in real property, not in personal property.  This is because real

     property was such an early development.  Two biggest areas:  trusts & mortgages.

     Remedies of equity are also used.  This is equity's biggest field.  This is where equity

     made its mark.

And now, back to the Common Law…

Contracts
- contracts came with the rise of commerce and trade in the Renaissance (15th & 16th centuries)

- by this time, writs had stagnated

- common law was engulfed in the protection of property

- no forms of action existed specifically for contract

Possible Forms of Actions that Could be Used:

1.  Debt:  didn't work because of the method of proof - wager of law

2.  Detinue:  same problem (wager of law); also had the trouble of damaged goods

3.  Covenant:  had to be proven that the contract was "under seal"; trade & commerce transactions were not this formalised, legalistic

4.  Trespass:  trial by jury

- Trespass itself was too limited, but developed contracts out of "like case"

ex. Humber Ferry Case (1348)


- owner of horses sent them across river on ferry; drowned due to ferry driver's


negligence


- sued in trespass in like case, but there had been a contract between them for this


service; founded on tort

- emphasis was on damage done instead of on the agreement made  contract law developed from there

- trespass was tried by jury because of its quasi-criminal nature:  direct interference with possession/property

- trespass spawned contract out of actions on the case

Shift from Tort to Contract
- ASSUMPSIT = "he undertook"

ex. Waldron v. Marshall (1370)

  - horse owner takes sick horse to the vet; vet treats it badly & kills it.

  - owner sues in trespass in like case for an assumpsit; the vet damages the horse (focus

  on damaged goods)

- What about nonfeasance/omissions?

  - How could you sue in trespass, since trespass requires an action?  Common law focused on commissions, not omissions

  - How could you be liable for not doing something?

ex. Wattan v. Brinth
  - carpenter promised to build the plaintiff a house, but did not follow through.

  - common law did not have a remedy/form of action for this

- in 15th century, the law attacked these problems through action of deceit.

  ex. Dolge's Case (1442)


- plaintiff paid £100 for land but defendant would not convey it to him


- tried under deceit, for nonfeasance

  ex. Shepherd's Case (1486)


- semi-nonfeasance/part-feasance


- action for assumpsit allowed when plaintiff gives defendant his sheep to look


after, but defendant does nothing and the sheep are damaged.

  ex. Anon (1504) and Anon (1506)


- confirmed that assumpsit could be employed in cases of full nonfeasance

- at this time, equity was on the rise.  In competition with common law.  Courts were paid by the case.  Thus, they wanted to expand their jurisdiction.

- action in assumpsit is really involved with contract; emphasis shifted from damage (wrongdoing) to agreement (promises to do), from tort to the agreement/the contract.

- However, now the common law had two forms of action for the same cause of action:  debt & assumpsit

- debt still required to utilise wager of law; heard in Court of Common Pleas; purely civil law.

- assumpsit went to King's Bench, due to its quasi-criminal nature; used a jury.

- appeal court of the day was the Court of Exchequer Chamber

 - judges were drawn from Courts of Common Pleas & King's Bench.

 - depended on who held a majority; would support debt or assumpsit.

ex. Slade's Case (1602)

- Father of Contract Law

- contract for the sale of hay was breached; Slade never paid.  The agreement was broken.

- Exchequer Chamber decided:

  1.  Actions on assumpsit could succeed even if no damage was done to the goods; based


on the agreement.  You could have a promise for a promise (executory contract)


and it would be enforced by the courts.

  2.  Assumpsit could be implied.  Buyer didn't have to explicitly promise to pay the


seller's price; that was assumed.

- thus, the action of debt withered away

Evolution of Implied Assumpsit
ex. Personal Property:  'common callings' (innkeepers & carriers)


- could not discriminate or turn people away


- implied assumpsit that they should be paid; enlarged for implied assumpsit of


promise for promise to promise for act.


- case law:  innkeepers, Warbrook v. Griffith (1609); carriers, Rogers v. Head

(1610)

- later extended this implied assumpsit to all services rendered, not just in common callings, in Hall v. Walland (1621).

From Implied Assumpsit to Realm of Quasi-Contracts
- now called "restitution"

- restitution for unjust enrichment

- "A liability not exclusively referable to any other head of the law, imposed upon a particular person to pay money to another particular person on the ground of unjust benefit."

- this created a third head of liability:
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Four Grounds Where Quasi-Contract Was Implied:

  1.  If someone has defrauded you, the law will imply a promise to repay (implied by law, not by the facts)

  - stretched assumpsit to new limits; quasi-contract

  2.  Money paid by mistake; assumpsit implied (you will repay) ~ unjust enrichment (again, implied by the law, not by the facts)

  3.  Money received by improper/wrongful authority

  4.  Money paid on a total failure of consideration

  - See Fibrosa v. Fairburn Lawson (1942, House of Lords)

     - Polish company Fibrosa contracted with Fairburn Lawson (English company).  Fibrosa had paid and Fairburn had done the work, but war broke out before the goods could be delivered.  Couldn't sue in contract, but could sue in quasi-contract because there was no consideration whatsoever.

A Timeline
15th c.:  assumpsit begins for misfeasance (something done wrongly)

16th c.:  assumpsit for nonfeasance begun

17th c.:  assumpsit for implied agreement (executory contracts)

18th c.:  assumpsit for quasi-contract evolved

- we have come full circle, from damaged goods to unjust enrichment.

A Fitting Test
- Now that they decided to enforce mere agreements, the courts had to develop a test for valid contracts…

Problem:  how do we differentiate social obligations from legal ones?

CONSIDERATION:  something for something; a bargain

(as opposed to Civil Law test of "causa" - reason for contracting)

- What do we mean by consideration?

See Dunlop v. Selfridge
  - “an act or forbearance of one party, or the promise thereof, is the price for which the other party's promise is bought.”  That is the value, or consideration.

- there must be an exchange of promises (ex. promise to act & promise to pay)…this exchange is enforceable by law; not dependent on an act.

See Currie v. Misa
  - "Some right, interest, profit or benefit accruing to one party or some forbearance, detriment, loss or responsibility given, suffered or undertaken by the other party" = consideration

ex. You get the benefit of having your snow cleared, but you suffered the detriment of paying $10 for it.  Other way around:  you suffer the detriment of clearing the snow, but accrue the benefit of earning $10.

What is the history of the doctrine of consideration?
- a 19th century topic

1.  Holmes Theory:  consideration came from the old action of debt, where you had to prove the other party received a benefit, and thus owed you some money.  Promise for some benefit received.  Emphasised benefit, did not explain detriment part.  He felt that when assumpsit took over the area of debt, it assumed these characteristics.

2.  Aimes Theory:  tried to fill the gap & explain detriment concept.  Came because assumpsit was an action on the case, requiring you to prove damage done.  This was the detriment involved in consideration.  However, in contract, the detriment is part of the contract itself (it is the price you pay); unlike actions on the case where detriment is a result of a breach.

3.  Salmon-Barbour Theory:

  a)  Salmon's Theory:  consideration was not an evolution of debt or assumpsit, it was imported instead from outside.

  b)  Barbour:  this outside source was Civil Law concept of "causa", which was used in

  equity.  However, there is very little similarity between "causa" & consideration.

  "Causa" is based on morality/conscience, whereas consideration is commercialised,

  based on the concept of a bargain.  "Causa" follows the ecclesiastical idea that promises

  should be kept.  Consideration is based on commercial trade & something given for

  something.

4.  Pragmatic Theory (from Professor Edwards):  agrees with Salmon, but believes that it

  is a combination of all three theories:  came partially from debt, from assumpsit and

  from commercial relationships.

Later Developments of Consideration
- consideration had to be sufficient, but not adequate

  - past consideration/obligations are not sufficient

  See Central London v. High Trees

- insufficient to pay half rent

  - adequacy = did you pay enough? (which was not for the courts to decide)

- Developments under Mansfield L.C.J.:  felt the consideration doctrine was two rigid.  Mansfield attacked the doctrine of consideration on two fronts:

  1.  Written promises = consideration.  Every contract in writing must be enforceable by law, because obviously the parties were serious/they knew they were doing business.

  See Pillans v. Van Mierop (1765)

  Overruled in Rann v. Hughes (1778)

  - written contracts do not automatically have the required consideration.


- thus, there must be consideration even when put in writing.

  2.  Consideration could consist of a moral obligation.

  See Trueman v. Fenton (1777)

    - Fenton bought something on credit, but went bankrupt.  Promised that if Trueman did not make a claim in his bankruptcy, they could make a later contract and pay him then.  Did not pay later, so Trueman sued.   Mansfield would have held that past consideration is good enough.

  - Followed in Cooper v. Martin (1803)

    - Son was supported by stepfather.  After he turned 21, he promised to pay him back.  Did not, so stepfather sued.  This was past consideration, but the contract was still upheld.

  - Followed again in Lee v. Muggeridge (1803)

    - Married woman borrows money.  Cannot repay.  She becomes a widow.  At that time, married women could not enter into contracts.  Mansfield doctrine applied; contract upheld on past consideration.

  - Overruled by House of Lords in Eastwood v. Kenyon (1840)

    - Returned to the initial state of the law, where past consideration is not enough to make a valid contract.

- shows how the law can go against the will of the parties; not enforcing the will of the contracting parties.

- Lord Denning goes against the doctrine of consideration by introducing equitable estoppel.  Used equity to blunt the rigid doctrine of consideration.  This provided a defence.  See High Trees House case.

The History of Torts
- tortious liability = breach of a duty primarily fixed by the law, which is owed to persons generally, and its breach is redressable by an action for unliquidatable (unlimited/not fixed) damage
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ex. Donoghue v. Stevenson
  - Donoghue was not a party to the contract for sale

  - so she sued in tort

  - was there a duty owed to persons/consumers generally?


[image: image7.wmf]Tort

vs.

Criminal

compensation for

damage suffered

punishment for a

wrong done

two parties; private

prosecuted by the

Crown; public


 an act can be both tortious and criminal

- the distinction is the differing mental element

  - Criminal Law requires a strong mental element to prove a blameworthy act

  - Tort has a smaller mental element; some didn't require it at all, in the early states (ex. trespass)

    - still needed to prove negligence or intention

    - you had to show why it was "in like case"

    - thus, any tort that arose from an action on the case will have a higher mental element

  (ex. negligence)

- in Criminal Law, Mens Rea requirement has decreased/diminished

  - the opposite is true in Tort (required mental element is increasing)

Derivation of Modern Tort Law
1.  Detinue

  - the oldest (12th century)

  - procedure:  wager of law (made it unpopular)

2.  Trespass

  - 13th & 14th century

  3 Categories:

  A.  Land
B.  Goods
C.  Person

3.  Star Chamber

  - 15th-17th century (abolished in 1641)

  2 Developments
  A.  Conspiracy
B.  Libel

4.  Cases

  - modern ancestor (18th-20th century)

  - main tort:  negligence

Negligence
Two Meanings
1.  A tort in its own right (breach of a legal duty to take care)

  ex. Donoghue v. Stevenson
2.  A mental element in the commission of another tort.

  ex. negligent nuisance (older usage)

Four Sources
1.  Nuisance:  negligence is a failure to maintain; omitting to do something you should have done; omitting to take proper care (not really carelessness)

2.  Control of Dangerous Things:  fire was the greatest hazard; if there was a danger keeping of fire, there would be an action.

3.  Assumpsit:  negligence in performing an agreement/duty.  From tort comes contract; from contract comes negligence.  Creeps into tort.

4.  Bailment:  separates ownership and possession between bailer & bailee, respectively.  Fraught with duties of care.

  ex. Coggs v. Bernard (1701)

  - gross negligence; ordinary negligence; or slight negligence

  - the degree of reward determines your negligence liability

  - negligence will vary with the amount of benefit/reward:


- no benefit = gross negligence


- some benefit = slight negligence


- mutual benefit = ordinary negligence

Modern Tort of Negligence

- modern tort of negligence is brought about by growth of industry during the Industrial Revolution.

- Negligence now requires proof of three things (see Donoghue v. Stevenson):

1.  Duty of Care

2.  Breach of that Duty

3.  Damage Resultant

- emphasis on the mental element & damage; obviously a modern tort

- negligence is peculiar because it had built into it not only a duty not to be negligent, but a positive duty of care.  Why is that?  Well, we must look to history…

Origins of the Duty of Care
Aston v. Heaven (1797)

  - test for negligence:  could the accident have been foreseen?  If so, the defendant was

  liable to the plaintiff for damages.

Langridge v. Levy (1838)

  - gun vendor had warranted a gun as "safe & secure", when sold to the plaintiff's father.

  Son used it & it blew up in his hand.  Judgment was based on an action in deceit, but

  counsel argued about a duty of care which flowed to the son, outside the contract of his

  father.  Purely obiter dicta.

Winterbottom v. Wright
  - Stagecoach driver was injured.  Alleged that it was the plaintiff's negligence which

  caused his accident.  The plaintiff was not party to the contract; it was his employer's.

  Dismissed; he could not sue in contract.  Judge went on to say that he couldn't have won

  in negligence, either, since it required a pre-existing contract.  Bedevilled the law right

  up to Donoghue v. Stevenson, when it was overruled.

- since there was no contractual duty, was there another duty, apart from the contract?

  The law was searching for a definition of it.

Summary
1.  A contract between A & B whereby A is to supply something for B.

2.  C is injured, but is not party to the contract.

3.  C wants to sue A, but cannot sue in contract.  Sues in negligence.

4.  A's defence is this:  my duty is limited to my contract with B.  C is a stranger to the contract.  What is my duty to him?

5.  Courts are forced to deal with the question:  was there a duty, outside of the contract, between A & C?

Heaven v. Pender (1883)

- Plaintiff was employed to paint X's ship.  Defendant supplied the scaffolding, as it was in his dock.  Scaffolding broke & plaintiff was injured.  There was no contract between them, yet the court found a duty of care existed between the dock owner and the painter.

Why do we need this duty of care?
- must prove that the defendant did not use reasonable care, did not behave like a reasonable person & that you were injured

- must prove: a) that a reasonable person would take care; and


         b) that the defendant did not act as a reasonable person would have

- Edwards feels that we could skip (a) and move straight to (b) - we could remove duty of care element & simplify the equation.

ex. Bourhill v. Young (1943)

  - case of motorcycle accident & streetcar passenger who suffers nervous shock.  The

  court held that she was outside the duty of care; too remote.

- even if we didn't have 'duty of care', the relevant defences would still limit who could be successfully sued

History of Nuisance
Definition:  An unlawful interference with a person's use or enjoyment of land.

- different from trespass

Two Sources:

1.  Assizes (petty) of Nuisance:  had to be brought by a freeholder of land; also, had to be a total obstruction of your land

  - very limited

2.  Action on the Case:  much more open; available to leaseholders & when there existed only a partial obstruction

  - established in the law in Contrell v. Church (1602)

- not just any obstruction, but an unreasonable one (attitude of 'live & let live')

- reasonableness means different things in negligence & nuisance

ex. Adams v. Ursell (1913)

  - neighbour opens fish & chips shop; smell offends the neighbour

  - Defence:  I had done everything I could.

  - Plaintiff still showed that it unreasonably interfered with his enjoyment of land.  Still

     won.  Would not have won in negligence action.

ex. Heath v. Mayor of Brighton (1908)

  - held that Heath was demanding an unreasonable standard

- very much a 'give & take' tort; must more flexible

Must Prove:

1.  Damage

2.  Unreasonableness (un-neighbourly conduct)

NO Duty of Care

History of Defamation
Two Kinds:

1.  Libel (written)

  - you needn't prove damage resulting (as it was instituted by the Star Chamber).

2.  Slander (spoken)

  - came out of an action on the case, thus, you had to prove damage resulting.

- Manitoba has, by statute, amalgamated the two; no need to prove damage resulting at all.

Tort of Defamation
Definition:  the publication of a statement which tends to lower a person in the estimation of right-thinking members of society generally, or make them avoid that person.

- requires the involvement of a third party

Three Modern Cases
1.  Monson v. Tussauds (the wax museum) (1894), 1 Q.B. 67

  - defamation by innuendo

  - Monson had not been acquitted of murder, but he wasn't declared guilty, either.  Found to be "not proven".  His association with the Chamber of Horrors (depicted famous criminals) was held to fit the tort of defamation

2.  Tolley v. Fry (1931), A.C. 333

  - Tolley was an amateur golfer; not allowed to profit from endorsements.

  - Fry's cocoa used his image & name in one of their ads

  - Tolley won in an action of defamation

3.  Hulton v. Jones (1910), A.C. 20

  - Hulton was a magazine publisher in England.  Printed a fictitious story about an Artemis Jones.

  - turns out that Artemis Jones was an accomplished lawyer

  - he proved that reasonable people would have believed that the story was about him.  He recovered damages in a defamation action.

- In 1952, libel and slander were amalgamated in Manitoba

- Libel is also a separate criminal offence

History of Slander
- it is the older of the two

- initially it was dealt with by the Ecclesiastical Courts; King's Bench didn't want to be bothered with them

- 1285:  Circumspecte Agatis statute passed

  - allowed jurisdiction in these matters to move to the church courts

- However, they ran into problems with the Grand Juries

  - when criminals were tried & found innocent by the petty juries, they wanted to sue the

  Grand Juries for slander

- 1327:  passed a statute preventing slander actions all together, in both King's & church courts

- however, there remained the Scandalum Magnatum (comprised of 3 statutes:  1275, 1378, 1388):

  - made it a criminal offence to publish slander against the lords of the realm

- slowly, slander actions crept back into the common law through "actions on the case"

Limited Application of Slander:

1.  Needed to prove special damages, because it arose from an action on the case.

2.  Allegation of a specific criminal offence (ex. Holt. v. Astrigg (1607))

3.  Imputation of unfitness for office or trade (specifically, as against lawyers)

4.  Imputation of contagious disease (i.e. the plague)

History of Libel
- began with the creation of the printing press (16th century)

- came out of the Star Chamber (which was concerned with protecting law & order)

  - in criminal libel, truth was not a defence

  - did not have to prove special damages (unlike slander) because it did not arise from an

  action on the case

- Star Chamber fell in 1641, but libel was firmly established; taken on by the common law courts.

Four Defences to Defamation
1.  Truth (justification):  only possible in civil torts (not in criminal ones); must be proven absolutely.  In criminal actions, you must prove it was true AND printed for the public interest.

2.  Privilege:  two types

  i.  Absolute Privilege:  see Cutter v. Dickson (1585)

  - no action on statements made in court

  - extended in 1669 to Parliamentary proceedings

  ii.  Qualified Privilege:  developed by Lord Mansfield

  - the statement must be made without malice, in good faith

  - malice = evil motive; ill spite

  - extends to reports in the media of Parliament or about legal proceedings

3.  Fair Comment:  developed in 18th century

  - meant to protect literary & dramatic reviews/criticisms

  - Must prove 3 things:

  i.  Matter is a public interest.

  ii.  Comment was an expression of opinion.

  iii.  Comment must have been fair, not malicious.

4. Apology:  only a partial defence, often pleaded in mitigation proceedings

  - should be as clear & obvious as the original defamation

  - must be a total retraction

Manitoba's Defamation Act, 1952

  - tried to import the same standards for slander & libel

  - thus, in Manitoba, we need not prove special damages for slander

Conversion/Trover
Trover:  dealing with goods in a manner which denies the rights of the true owner, with the intent to deny the rights of the true owner.

- a modern tort, because there is a mental element.  As well, you are denying his title (a fairly modern concept), not his possession.

- grew to replace the tort of detinue (a bad tort, because it had wager of law & it allowed for the return of damaged goods…all it punished was not returning the goods at all), just as assumpsit replaced debt.

- developed in the latter part of the 16th century from both an action on the case & a legal fiction

- Begun in Lord Mounteagle v. Countess of Worcester (1582)

  - said he possessed a gold chain; he lost it; countess had come into possession of it; she

  had been asked on many occasions to return it & refused; she had thus converted the 

  goods to her own use.

- conversion or trover (from the French, trouver) was based on this fiction of losing & finding

- Gumbleton v. Graft (1601):  plaintiff forgot to plead loss & finding; action on the case in conversion still allowed

- at the same time, actions on the case were taking centre-stage in contract (assumpsit) and nuisance.

- though it partially arose from an action on the case, conversion does not require proof of damages.

What do you need to prove?
- more than mere negligence (must be a commission, not an omission)

- what if you bought the item from a thief?  Conversion is not dependent on knowledge.  You would still be liable.  You are denying the original owner's title.

Conversion vs. Nuisance
- conversion is denial of title, whereas nuisance is interference with possession.

ex. Fouldes v. Willoughby (1841)

  - nuisance requires direct interference; conversion can be quite indirect.

Fraud or Deceit
Major Case:  Derry v. Peek (1889), 16 A.C. 337 (like Donoghue v. Stevenson is in torts)

Definition of fraud:  a misrepresentation of fact made wilfully falsely without belief in its truth or recklessly falsely not caring whether it is true or false, with the intent that it should be acted upon & which is acted upon to the damage of the person to whom the representation was made.

- it is a modern tort, arising from action on the case.

- deceit was created as a remedy for misrepresentation in legal proceedings, and later in the sale of goods.

- begun in late 16th & 17th c.

- at first, it required full intent; statement must be made knowingly (see Cross v. Gardner)

- Pasley v. Freedman (1789):  deceit/fraud could be separate from a contract (similar role as Heaven v. Pender in negligence).  NO CONTRACT REQUIRED.

- further extended in Taylor v. Ashton (1863); full intent was lowered to a recklessness standard.  Made it easier to prove.

- later, it was held that the statement could be made knowingly carelessly or recklessly carelessly, but not just carelessly.

  - 'honest but mistaken belief' was still a defence

- Donoghue v. Stevenson expanded negligence, but not to the written word.

- Denning fought hard to make it so.  He did not succeed.

Innocent misrepresentation  Negligent misrep.  Fraudulent misrep.

- Hedley Byrne v. Heller (H.L., 1964) recognised negligence misrepresentation.  Not the same as fraudulent misrepresentation.

Thus, MERE NEGLIGENCE IS NOT FRAUD.

Exam Review
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Forms of Action

- What is a form of action?

  - know that it governs an action from beginning to end; from procedure to remedy

- Debt & Detinue were the oldest

  - had wager of law

  - fell into disuse

- Covenant:  required proof of agreement under seal

  - not often used

- Trespass:  main branch (1258)

  Three Types
  1.  Land

  2.  Goods

  3.  Person

  - not much need for a mental element or proof of damages (actionable per se)

  Actions on the Case for Trespass
  1.  Assumpsit (Contract):  1602 - Slade’s Case
  2.  Nuisance:  1601 - Contrell v. Church
  3.  Trover/Conversion:  1600 - Gumbleton v. Graft
  4.  Defamation (slander/libel):  1585:  Stanhope v. Blythe
  5.  Negligence:  1932 - Donoghue v. Stevenson
Specimen Examination provided by Professor Edwards
- Answer one question from each part.  Time:  one hour.

Part 1:

- 1 question on institutions; 1 question on equity

1.  The whole idea of two different systems (Common Law and Equity) existing side by side in one system of law is something quite unknown and in some ways incomprehensible to the European Continental Civil Lawyer.  Explain the reason(s) for these different systems and generally how they were able to exist side by side without creating hopeless contradiction and chaos in our law.

- Common Law was formalised too early

- needed something to supplement it, because it became sterile

- compare to Civil Law’s late codification

- How could they exist together?

  - both under the King; run by common law lawyers (who knew the extent of the Common Law)

  - Earl of Oxford case (1600s) decided equity would be supreme

  - Chancellors defined areas of the law where equity was most needed & devised means for utilising equity there

2.  It has been said that "the thirty-five years of Henry II's reign have a good claim to be considered the most important of our legal history" (Radcliffe & Cross).  Explain just why this is so, describing what were the important effects of this reign (1154-1189) on the whole development of our legal history.

- saw fragmented customary law; wanted one common law for all England

- itinerant judges brought the law to the people

Three Major Areas
  1.  Criminal Law:


- Assizes of Northampton & Clarendon (1170s)


- Grand Jury (no longer exist in Canada):  presenting jury; rounded-up those


suspected of crimes


- Petty Jury (very common):  tried these suspects


- centralisation of criminal law

  2.  Property


- set-up system of writs; all actions needed to be started by a writ


- writ of pone allowed matters to be called-up from the baronial courts to the


Curia Regis 


- Grand Assizes:  devised to get around trial by battle


- Petty/Possessory Assizes:  speedy remedy (decided possession, not ownership)

  3.  Ecclesiastical Law


- Constitution of Clarendon was meant to bring church law under the Crown, but


it failed


- ‘benefit of clergy’, like a ‘first offender’ provision; way to avoid capital


punishment

Part 2:

3.  Professor Simpson states that when the common lawyers in the 16th Century finally accepted that an action of assumpsit could be for nonfeasance as well as misfeasance this gave rise to two problems.  First the relationship of the new action of assumpsit to the old action of debt and second what criterion should be used to define which promises were actionable and which were not.  Explain how these two problems were dealt with and resolved in the 17th Century.

- don’t explain development of assumpsit, simply look at debt vs. assumpsit

- debt was unpopular because of its procedure; as well, one had to prove a specific amount of money owing

- battle in Exchequer chamber

- Slade’s Case, 1602:  could have assumpsit despite debt

- because assumpsit had a better procedure (trial by jury, since it arose out of trespass - quasi-criminal)

- Criteria:  consideration - a bargain

  - explain what it is (not where it came from) & what the test is (was there a bargain?)

4.  It has been said that defamation has had a 'complicated history' and is a tort whose development has been affected by the Ecclesiastical Courts, the Common Law Courts and the Court of Star Chamber.  Describe the parts played by the said three types of Courts in developing this tort (both slander and libel) and any lasting effect(s) that these have had on both the tort and its defences today.

- Ecclesiastical court:  most early defamation was related to church/religious matters

- Common law courts got involved when people who were found innocent began suing the grand jury

- this was before the printing press, so we were dealing with slander.  Since it grew out of an action on the case, special damages had to be proven.

- Star Chamber (1488-1641):  libel began; no need to prove special damages; wanted to protect law & order.

Defences:

  1.  Truth:  absolute defence in civil libel; must show it was also in the public interest in


criminal libel.
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