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COURSE SUMMARY

FAMILY LAW

I. The Marital Property Act System of Deferred Sharing

A. Limitation Period

1. 60 days after divorce takes affect or expiry of appeal period after nullity

2. may be extended - s. 19(3)

B. To Whom Does the Act Apply - s. 2

1. spouses

2. separate and apart after May 6, 1977

3. habitual residence Manitoba

C. To What Does the Act Apply?

1. all assets - s.1

a) family

b) commercial

2. owned at valuation day - s.6

3. exemptions:

a) pre-acquired assets exempt - s.4

(1) unless in specific contemplation of marriage

(2) appreciation, depreciation, income shareable

b) gifts, trust benefits and inheritance from third parties exempt - s. 7

(1) unless given with intent to benefit both

(2) appreciation, depreciation and income not shareable

c) other exemptions

(1) personal injury proceeds - s. 8

(2) assets already shared - s. 10

(3) assets disposed of by spousal agreement - s. 5

4. liabilities shareable

a) unless they relate to non-shareable assets - s. 11

5. assets dissipated, transferred for inadequate consideration etc. can be added back in - s. 6

a) application within two (2) years of discovery

6. conversion of exempt assets

a) no conversion through use

b) conversion through change in form to family asset

c) no conversion if change in form to commercial asset

d) intermingling may convert

D. Accounting of Assets & Debts

1. valuation date usually date of separation - s. 16

2. fair market value definition - s. 15 (2), (3)

3. negative value not permitted except on application - s. 11(2)

E. Specific Items

1. pensions

a) provincial Pension Benefits Act
(1) waiver possible

(2) equal division possible

(3) common law spouses must opt in

b) federal Pension Benefits Standard Act

(1) covered by The Marital Property Act
(2) equal or unequal division possible

c) special Superannuation Acts
(1) ie. members of Parliament, R.C.M.P., Public Servants

(2) division pursuant to Pension Benefits Division Act
2. R.R.S.P.s

a) in specie division possible

3. C.P.P.

a) no waiver possible in Manitoba, equal division only

F. Division

1. usually equal - s. 13

2. unequal

a) family assets - s. 14(1)

b) commercial assets - s. 14(2)

G. Equalization Payments

1. cash payment and/or transfer of assets - s. 17

2. interim equalization payments - s. 18.1

3. interest on equalization - s. 20(3)

H. Other Orders

1. preservation order, appointment of receiver, pending litigation order - s. 21

2. payment by installments or security - s.20(1)

3. order for sale to satisfy payment - s. 20(2)

II. Marital Home

A. If jointly held, presumed equally shared - The Marital Property Act - s. 10
B. Right to use home subject to sole occupancy order - The Marital Property Act - s. 6(2)

C. Law of Property Act:

1. partition and sale - s. 19

2. occupation rent

3. accounting between spouses for period after separation 
possible

NOTE:  THIS SECTION MAY OR MAY NOT FORM PART OF THE COURSE, SUBJECT TO TIME CONSTRAINTS.

III. Spousal Agreements

A. Separation, spousal, prenuptial, cohabitation

1. change, replace, satisfy rights

B. Effect on support

1. spouses may release rights - The Family Maintenance Act - s. 9(2)

a) subject to circumstances in s. 9(3)

2. non-married spouses may release rights - The Family Maintenance Act - s. 4(4)

3. to be considered in support applications - The Divorce Act - s. 15.2(4)(c) and s. 15(5)(a)

a) bar - s. 11(1)(b)

C. Effect on property rights

1. can contract out of Marital Property Act - s. 5

D. Interrelation with Orders

1. order supercedes prior agreement on same issue

E. Reconciliation

1. may terminate agreement unless it is clear agreement is to survive

F. Death 

1. may not terminate agreement if clear intention was for obligation to bind estate

G. Setting Aside Agreements

1. usual contractual principles

a) unconscionability

(1) substantially unfair agreement

(2) inequality in bargaining power (ie. duress, undue influence)

