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COURSE SUMMARY

FAMILY LAW

I. Constitutional Framework

A. Federal / Provincial Division of Powers

1. Federal

a) substantive marriage, consanguinity and affinity - The Marriage Act.

b) divorce - The Divorce Act
2. Provincial

a) solemnization of marriage - The Marriage Act
b) property and civil rights - The Marital Property Act, The Family Maintenance Act, etc.


Federal Power to deal with support upon divorce as "necessarily ancillary".

II. Marriage

A. Essential Validity



Governed by common law and federal Marriage Act.



Three requirements:

1. Sexual Capacity

a) identity of gender (a man and a woman)

b) ability to consummate

2. Freedom of Consent

a) capacity

(1) understanding what you are doing

b) free from duress and mistake

(1) voluntary

3. Legal Capacity

a) no prior existing marriages

(1) bigamy, polygamy

(2) potentially polygamous marriage, actually monogamous is fine

b) outside of prohibited degrees of consanguinity and affinity

(1) marriage - Prohibited Degrees Act
c) age

(1) essential validity

(2) formal validity



procedures if under 18 (parental consent) or under 16 (Court approval).

III. Divorce

A. Foreign Divorce

1. Recognition of Foreign Divorce

a) divorce granted after July 1986 on basis of ordinary residence of either spouse for 1 year prior to commencement of proceeding.

b) divorce granted after July 1, 1968 on basis of wife's domicile

c) according to common law rules

(1) domicile of parties

(2) real and substantial connection of Petitioner

2. Non-Recognition of Foreign Divorce

a) fraud as to Court's jurisdiction

b) denial of natural justice (ie. no notice to Respondent)

c) against public policy

B. Jurisdiction

1. Jurisdiction for Divorce

a) The Divorce Act s. 3(1) if either spouse has been resident in province for 1 year immediately preceding commencement of proceedings.

b) s. 3(2) and s. 3(3) procedure if more than 1 proceeding filed.

2. Jurisdiction for Corollary Relief

a) The Divorce Act s. 4(1) if either spouse has been resident in province for 1 year immediately preceding commencement of proceedings or if both accept the jurisdiction

3. Transfer Proceedings

a) The Divorce Act s. 6 - discretionary transfer of divorce if there is a contested custody application to place where child is substantially connected

4. Jurisdiction for Variation Proceedings

a) The Divorce Act s. 5 - either spouse is resident

b) provisional orders - s. 18(2)

C. Grounds for Divorce



One ground - breakdown of marriage.  May be proved by:

1. Adultery - s. 8(2)(b)(i)

2. Cruelty - physical or mental - s. 8(2)(b)(ii)



Cruelty of such a kind as to render intolerable the continued cohabitation of the spouses

a) objective test

b) subjective test

3. Separation of not less than 1 year - s. 8(2)(a)



Separate and apart - need:

a) withdrawal from matrimonial relationship

b) intent of destroying relationship

c) physical separation (may be under one roof)

4. Bars to Divorce

a) collusion

(1) s. 11(1)(a)

(2) definition - s. 11(4)

b) connivance

(1) similar to entrapment

(2) discretionary bar

c) condonation - s. 11(1)(c), s. 11(2), s. 11(3)

(1) knowledge

(2) forgiveness

(3) reinstatement


-
discretionary bar

d) public interest

(1) interests of the children

(2) interest of the "other party' with whom misconduct occurred

(3) possibility of reconciliation

(4) interest in promoting remarriage

(5) community interest

e) prejudicial effect on children's support - s. 11(1)(b)

(1) most important bar

(2) reasonable arrangements for care of children needed 

(a) will include assessment under Child Support Guidelines

f) religious bars - s. 21.1

g) possibility of reconciliation - s. 10

(1) duty of Court to adjourn

(2) duty of counsel s. 9 to inform re reconciliation services and advisability of negotiation and mediation

IV. The Family Maintenance Act

A. Jurisdiction



Ordinary Residence

B. Types of Orders

1. s. 10(1)

a) support

b) non-cohabitation

c) a finding as to the time period of a common law relationship

d) costs

e) financial disclosure

f) binding on estate

g) designation of insurance

h) prohibition or restriction of contact or communication

2. s. 13 sole occupancy

3. s. 19, 20 maternity / paternity

4. s. 36, 37 child support (C.S.G.)

5. s. 39 child custody

C. Who Can Apply for Spousal Support

1. Spouses and common law partners - s. 4(1), s. 14(1)

2. Definition of common law partner - a person who, not being married to the other person, cohabited with him or her in a conjugal relationship:

a) for a period of at least 3 years, or

b) for a period of at least 1 year and they are together the parents of a child.

V. The Domestic Violence and Stalking Prevention, Protection and 

Compensation Act 

A. Prevention and protection Orders

VI. Custody

A. Custody - right to make decisions

1. Sole

a) one parent makes all decisions

b) other parent has right to information

c) child lives with sole custodial parent

d) other parent has access

2. Joint

a) decisions made together

b) one parent may have final decision making power in absence of agreement

c) child lives mainly with primary care and control parent

d) other parent has periods of care and control

e) other variations such as equal time sharing or shared custody

B. Custody / Access Order

1. The Family Maintenance Act
a) s. 2(1) best interests

b) s. 39(1) parents have joint custody if lived together after birth of child, otherwise parent with whom child lives has sole custody

c) s. 39(2) either parent can apply

d) s. 39(3) conduct irrelevant except as to parenting ability

e) s. 39(4) right to information

2. The Divorce Act

a) s. 16(1) either spouse or other person can apply - other person needs leave (s. 16(3))

b) s. 16(4) joint custody or access

c) s. 16(5) right to information

d) s. 16(7) notice of move

e) s. 16(8) best interests

f) s. 16(9) conduct irrelevant except as to parenting ability

g) s. 16(10) maximum contact with both parents

C. Jurisdiction to Make Custody and Access Orders

1. Child is:

a) physically present in province

b) ordinarily resident

c) domiciled

d) has real and substantial connection to province

2. Divorce is Taking Place in Province


-
s. 6 may be transferred to where child is most substantially connected

3. Hague Convention


-
respect Orders of other places, discourage abductions

4. Criminal Code


-
re parental child abductions

D. Best Interests Test - Factors:

1. Factors in:

a) Legislation

(1) The Divorce Act s. 16(8) - conditions, means, needs, other circumstances

(2) The Divorce Act s. 16(9) / The Family Maintenance Act s. 39(3) - conduct if relevant to parenting only

(3) The Divorce Act s. 16(10) - friendly parent

(4) The Family Maintenance Act s. 2(2) - wishes of child

2. Circumstances of Parents


-
parenting plans, support systems, stability, ability to meet needs of child, emotional attachment (bonding), lifestyle

3. Keeping Siblings Together

4. Age and Sex of Child

5. Status Quo, Continuity, Stability

6. Wishes of Child, Depending upon Child's Age and Maturity

7. Assessment Reports

E. Access



Child should have maximum contact with each parent as is consistent with best interests

F. Mobility Rights

1. Gordon v.  Goertz / Woodhouse v.  Woodhouse - factors:

a) is there a material change in circumstances affecting child

b) fresh inquiry into best interests of child

c) no presumption in favor of custodial parent

d) consider:

(1) existing arrangements and relationship between child and each parent

(2) desirability of maximizing contact

(3) views of child

(4) reason for move if relevant to parent's ability to meet child's needs

(5) disruption of child

2. Does Benefit of Move Outweigh Impact on the Access Relationship

VII. Child Support

A. Legislation

1. Both Parents Responsible


-
The Divorce Act, s. 15, 17, 11(1)(b)


-
The Family Maintenance Act s. 35.1, s. 36

2. Definition of Child


-
under age of majority, or over age of majority and unable to withdraw from the charge of parents or provide themselves with the necessities of life by reason of illness, disability or other cause

B. Who is a Parent?

1. May Need Declaration of Paternity

2. Loco Parentis Parent


-
did person assume parental role


-
 cannot unilaterally withdraw (Chartier)


-
intention as seen in actions important

C. Who is a Child?

1. Under age of majority

2. Over age of majority and unable to withdraw or provide themselves with necessities of life by reason of:

a) illness or disability

b) other cause:

(1) education


-
no fixed age limit


-
reasonable educational plan


-
making reasonable progress

(2) state of depressed economy


-
reasonability of efforts

c) ability to contribute to their own support

d) termination of status

(1) may no longer fit definition

(2) may be a hiatus

(3) child's conduct may terminate status

D. Determining The Amount

1. Child Support Guidelines

a) Legislation

(1) part of The Divorce Act - effective May 1, 1997

(2) part of The Family Maintenance Act - effective June 1, 1998

(3) change to tax structure


-
payments not tax deductible to payor, nor included in recipients income

b) Base Guideline Tables

(1) based solely on payor's income, they set out amounts payable for different numbers of children according to varying income levels

(2) court can depart from table amounts in cases of:

(a) split custody - s. 8


-
each parent has primary care of one or more children


-
table amounts each parent would pay are offset

(b)  shared custody - s. 9


-
each parent has care of children not less than 40% of the time.

(i) calculating 40%


-
primary parent starts with 100%, other parent's time subtracted from that


-
do not subtract school and sleep time

(ii) to determine amounts, consider:


-
amounts set out on table for each


-
increased costs of shared custody


-
conditions, means, needs and other circumstances

(iii) possibilities:


-
could offset amounts, offset then add extras, offset and add multiplier, pro-rate offset, use discretion

(c) income over $150,000.00 - s. 4

(i) use table amount (base amount, plus additional percent for portion of income over $150,000.00)  (Francis v. Baker)

(ii) use base amount, with amount over, if any, to be in Court's discretion

(iii) does "inappropriate" mean "inadequate"

(d) child over 18 - s. 3(2)


-
use table amount or if inappropriate, look at conditions, means, needs and other circumstances

(e) special provisions - s. 15.1(5), 17(6.2)

(i) special provisions

(ii) that benefit child

(iii) that make application of guidelines inequitable

(f) reasonable Consent Orders - s. 15.1(7)(8), s. 17(6.4)(6.5)

c) Special or Extra-ordinary Expense Additions

(1) The Divorce Act s. 7 - either parent can apply;
The Family Maintenance Act s. 7 - only recipient can apply

(2)  four categories:

(a) net child care incurred as a result of custodial parent's education, employment, illness, disability

(b) health related expenses exceeding $100.00 annually not covered by insurance

(c) educational expenses - extraordinary or post-secondary

(d) extraordinary expenses for extracurriculars

(i) now defined in F.M.A. C.S.G. with reference to means of the parents

(3) are discretionary

(a) does it fit into a listed category

(b) necessity of expense in relation to best interests

(c) reasonableness of expense

(i) means of parents

(ii) means of child

(iii) spending pattern prior to separation

(d) is it extraordinary

(4) if expense is permitted, share proportionally

d) Undue Hardship - s. 10

(1) must prove both:

(a) undue hardship circumstance (s. 10(2)) - examples:

(i) unusually high level of debt to support family or earn a living

(ii) unusually high access expenses

(iii) legal duty to support someone else

(b) lower household standard of living

(2) then Court can exercise discretion and possibly deviate from table amounts

e) Financial Disclosure

(1) recipient's income relevant only for sharing of s. 7 expenses or if undue hardship is claimed

(2) right to disclosure set out, also ongoing

f) Determination of Income - s. 15 - 20

(1) parties can agree to annual income

(2) "total income" on tax return adjusted

(a) take into account dividends, stock options, capital gains, losses, expense deductions, etc.

(b) often difficult in cases of self-employment, etc.

(3) can look at pattern of income over 3 years

(4) can impute income

(a) intentional unemployment or under-employment 

(b) pays tax at lesser rate

g) Variation - s. 17(1)(4)(6.1), s. 14

(1) upon a change of circumstances

(a) if Order to be varied based on table, any change that would result in different Order

(b) if Order to be varied not based on table, any change in condition, means, needs and other circumstances

(c) if Order to be varied made prior to May 1, 1997, enactment of Child Support Guidelines is a change

h) Wider Enforcement Powers

(1) Maintenance Enforcement Program


-
wide powers, garnishment, seizure of property, federal license suspension, pension diversion, release of federal database information

(2) Reciprocal Enforcement of Maintenance Orders Act (REMO)


-
for enforcement of Orders made elsewhere

VIII. Spousal Support

A. The Divorce Act s. - 15.2, s. 15.3;  The Family Maintenance Act - s. 4, 6, 7, 37.1(1)

1. Doctrine of Paramountcy


-
The Divorce Act Orders take precedence over The Family Maintenance Act Orders only if they conflict.  If The Divorce Act Order is silent, The Family Maintenance Act Order still effective

2. Secondary to Child Support

3. Conduct not Relevant

4. Obligation to Become Self-Sufficient

5. Relevant factors


-
conditions, means, needs, other circumstances including length of marriage, roles adopted, earning capacity, property division, agreements reached, etc.

6. May be Lump Sum and/or Periodic - Usually Periodic

7. Tax Deductible to Payor, Taxable to Recipient

B. Objectives of Spousal Support Order

1. Recognize economic disadvantage or disadvantages arising from marriage or its breakdown

2. Apportion financial consequences of raising children over and above that considered in child support

3. Relieve economic hardship of marriage breakdown

4. Insofar as is practical, promote financial self-sufficiency

C. General Principles

1. All four objectives of equal weight (Moge)

2. Standard of living during marriage is relevant to self-sufficiency but no presumption that incomes are to be equalized

3. Re-education of payor or recipient


-
a test is reasonability - will it enhance or jeopardize family's finances

4. Ill spouse will usually be supported (Bracklow)

5. Variation of spousal support

a) No Separation Agreement - s. 17(4) vary upon material change

(1) recohabitation or remarriage of either payor or recipient may or may not be a change

b) No Separation Agreement, Limited Term Order which has terminated - s. 17(1) - material change with causal connection required

c) Separation Agreement

(1) Court has the ability to make Orders that don't follow a valid agreement

(2) should exercise only if there is a radical change in circumstance, causally connected to marriage (Pelech, Richardson, Caron trilogy)

(3) this respects the parties' rights to resolve matters by agreement, but see Miglin
d) Interim Orders

(1) Temporary order, not as much in-depth analysis

(2) test is need and ability to pay

e) Property Division

(1) impacts on need and on ability to be self-sufficient

(2) may totally or partially compensate for economic disadvantage

