Evidence with Professor Stuesser

Introduction to Evidence

Statutory Sources of Evidence:

1.  Canada Evidence Act (CEA)

  - deals with matters within federal jurisdiction

2.  Manitoba Evidence Act (MEA)

  - deals with matters within provincial jurisdiction

- not codes of evidence; deal mainly with procedural issues (unlike in US & Federal Rules of Evidence)

- go back to first year Constitutional law ~ don’t cite the wrong statute!

- Common Law sources are more important; evidence law is primarily common-law based.

What is Evidence?

Information which may prove/disprove a fact in issue
- law of evidence favours admission of facts; want free access to information.  Aid judge/jury in finding the truth.

- evidence is trial-based.  Premised on the existence of an adversarial trial system.

- the law of evidence is not symmetrical.  We will go much further to protect innocence than to prove guilt.  Thus we must ask: “Who is seeking to tender this evidence?” & “Why do they want it in?”

- Relevancy is the primary concern.  Admissibility hinges on it.  Ask:  Is it relevant?  Is it admissible?

- Judge may ask himself, “Would the reasonable juror find the information relevant?  Would it help them prove/disprove a fact in issue?”

- once it passes the relevancy threshold, we must find out if any other rules of evidence conflict (ex. hearsay)

The Proper Paradigm

1.  Relevant?

2.  Admissible? (look to other rules of exclusion)

3.  Response? (discretion)



Relevancy

From the text, p.21:  “Evidence is relevant where it has some tendency as a matter of logic and human experience to make the proposition for which it is advanced more likely than that proposition would appear to be in the absence of that evidence.  To identify logically irrelevant evidence, ask ‘Does the evidence assist in proving the fact that my opponent is trying to prove?’”

- all evidence must be relevant.  If it is not relevant, it is not admissible.

- Ask yourself, “How is it relevant?”

- relevancy is concerned with the link between information (possible evidence) and a fact in issue.

  - the link is an inference

  - must tend to prove or disprove a fact in issue in order to be relevant

- Direct evidence requires no inference, and therefore does not need to be evaluated in terms of relevancy.  Direct evidence is always relevant (this does not mean that witness is credible or reliable, just that their testimony is relevant).

  Ex. “The accused is the man who robbed my store.”

  - credibility goes to veracity or honest (a personal attack)

  - reliability instead infers a mistaken perception, mistaken account

- Circumstantial evidence always requires an inference.  Thus, it must be tested for relevancy.

  Ex. “A man who had a tattoo of a stream of tears on his right cheek robbed my store.”  Need to make the inference that because such a tattoo is rare, the man described and the accused are the same person.

What is the Test for Relevancy?

Would the information alter the probabilities in the mind of a reasonable juror?
- a low standard; easy to meet

- confirmed by SCC in R. v. Arp
Materiality

From text p.18:  “Evidence that is not directed at a matter in issue in the case is ‘immaterial’.  To identify immaterial evidence, ask, ‘What is my opponent trying to prove?’ and then decide whether the thing sought to be proved is a matter in issue.”

- must be a material issue

- evidence must be targeted at a valid (material) issue

Discretion

R. v. Morris
- Fact in Issue:  Was Morris involved in conspiracy to import heroin into Canada?

- Evidence on Appeal:  newspaper clipping about importation of heroin in Pakistan

- all judges here agree that the clipping is relevant; can’t agree on admissibility

- test for relevancy has a low threshold

  - stick with Thayer’s view (not Wigmore’s)

- Lamer sees this as character evidence which is too prejudicial to be admitted.  McIntyre characterises this as evidence of research/preparatory steps & finds it admissible.

- where judge may exclude relevant evidence in civil trial or of Crown in criminal trial:  where probative value is outweighed by prejudicial effect
  - when it comes to excluding defence evidence in criminal cases, the standard is higher:  must show that prejudice substantially outweighs the evidence’s probative value

- See comments by Mr. Justice Doherty in R. v. Watson (Ont. C.A.) & Mme Justice McLachlin in R. v. Seaboyer (p.131).

  - prejudice = where the evidence would have a tendency to be given more weight by the trier of fact than it deserves
- if defence objects over relevancy, prosecution must then show relevancy on the balance of probabilities.  If shown, then defence must convince judge to exercise their discretion.

- exercising discretion is like waiving the rules.  This is a much bigger hurdle than proving relevancy.

- R. v. Wray was the landmark case on the exercise of judicial discretion.  Says you need low probative value & high level of prejudice.
- Wray is no longer the law; has been overruled (see p.25 of the text).  We have moved to more of a balance of probabilities approach.
- judges have an overriding discretion to exclude otherwise admissible evidence where its probative value is outweighed by its prejudice.
- equivalent to US Rule 403:  Exclusion of relevant evidence on grounds of prejudice, confusion & waste of time.

- judges should only exercise this discretion in rare cases, where outweighed by:

  - danger of unfair prejudice

  - confusion of the issues

  - misleading the jury

  - considerations of undue delay, waste of time or needless presentation/repetition of cumulative evidence.
Limited Admissibility

- idea of limited admissibility:  admissible for one purpose, but not for another
Burdens of Proof

- jurors needn’t agree on each piece of evidence, only on overall result ~ guilty or not.

- see p.16-17 of R. v. Morin:  seems to be telling jury to measure each piece of evidence against standard of a reasonable doubt

- What is meant by “beyond a reasonable doubt”?

  On the whole of the evidence, do you have any doubts?  Then you must decide if those doubts are reasonable.

  See model instruction on p.333 of the text

  - not absolute certainty, but not just probability

  - not based on sympathy, but on logic & common sense

  See p.334:  charge from R. v. W.(D.)
  - trying to protect the presumption of innocence (guaranteed by s.11(d) of the Charter)

Three Key Components (from R. v. Oakes):

  1.  Burden of proof is on the Crown (“He who asserts must prove”)

  2.  Crown must prove its case beyond a reasonable doubt

  3.  Must be conducted in a fair & lawful manner

Let’s Compare to a Civil Case…
- in civil cases they use a balance of probabilities approach

- a fluctuating standard would be impossible to define

- there is one standard, but a sensible tribunal will not ignore the nature of the issue in arriving at its conclusion

- nature of issue on trial will affect how carefully jurors consider the evidence, but not what standard of proof it is measured against

See Halford v. Brookes (UK)

  - wrongful death suit brought by mother in matter of her daughter’s death

  - judge used the criminal standard in this civil case.  Mother still won.  Authorities reinvestigated & charged stepfather criminally.

  - this case is likely an aberration.  Little precedential value.

NOTE:  evidentiary burdens shift throughout the trial.  ‘He who asserts must prove.’

  - we do not have set thresholds for weight

  - each piece of evidence does not need to be proven beyond a reasonable doubt
A NOTE FOR ADVOCACY CLASS:

- Morin appears to present conflicting theories:  ‘I didn’t do it, but if I did, I was insane.’

  - makes you lose credibility with the jury/court

Relitigation of Criminal Matters in Civil Trials

Simpson v. Geswein decides that criminal convictions are admissible as prima facie evidence in civil trials.

- When will we allow defendant to re-open the case/relitigate?

  - recently decided in Toronto v. CUPE

- recreation worker charged with sexual assault of a young boy while in the course of his employment with the city


- when found guilty, he is fired


- now CUPE alleges wrongful dismissal.  Arbiter allows them to reopen case.


- Arbiter finds that sexual assault never happened; disagreed with judge.  Found that it was a wrongful dismissal.


- Court of Appeal was not amused.  Overruled arbiter’s decision.


- relitigation is an abuse of process/of the system

- you would need substantial new evidence to reopen a conviction in a civil case


Prior Convictions
- Governed by Canada Evidence Act, s.12
  - allows witnesses to be cross-examined on prior convictions
R. v. Corbett
- prior conviction for non-capital murder

- admitted, but must only be used toward credibility, not character/disposition
- see trial judge’s charge at pp.33-34.

- all SCC justices agree prior convictions are relevant.

  - they disagree about when judicial discretion should be exercised

Factors to be Considered:
  1.  Fairness (have Crown witnesses’ credibility been attacked?)

  2.  Prejudice

- similarity of offences

- nature of conviction

- point of time of conviction (remoteness)

- current circumstances of the accused
- Corbett Applications occur at the end of the Crown’s case (see R. v. Underwood).  Don’t try to make application before then.

  - important to defence counsel in deciding whether to call client/put him on the stand

- American rules of evidence #413 & 414:  In sexual assault cases, any prior convictions for sexual assault/child abuse/molestation can come before the jury.

- note study in Great Britain re: prejudice toward defendant if this evidence is admitted.

Always Ask:

  Where are we in the trial?

  Who is introducing the evidence?

  Why?

- To bring in evidence of prior convictions, witness must take the stand
  - even then, it is in the judge’s discretion (see s.12 of CEA)

Collateral Fact Rule
  The witness’ answer is final
- Exception:  s.12(1.1):  witness denies that he has a criminal record or he refuses to answer the question.  Crown may then adduce evidence to prove prior conviction.



Character
- Not that character evidence is irrelevant, but that its probative value is low & its prejudicial effect is very high.  Excluded on policy grounds.
R. v. Gottschall
- Can you infer murder from attempted suicide?

  - not relevant.  Cannot make that inference logically.

- What about run-ins with her boyfriend?

  - Crown made all the wrong arguments.  Must be able to jump from general information to specifics, otherwise general information about disposition should not be allowed.
R. v. Drysdale
- Rule of Exclusion laid out in Makin (see p.54)

  “It is undoubtedly not competent for the prosecution to adduce evidence tending to show that the accused has been guilty of criminal acts other than those covered by the indictment, for the purpose of leading to the conclusion that the accused is a person likely from his criminal conduct or character to have committed the offence for which he is being tried.”

  - exception to this rule explained in Lizotte (also on p.54)


“The rule just stated, is subject to the qualification also stated in Makin’s case that the mere fact that the evidence adduced tends to show the commission of other crimes does not render it inadmissible if it be relevant to an issue before the jury.”

- Could have brought in evidence that Drysdale beat his wife to go to her credibility.  This is a separate relevancy.  Gets in through exception established in Makin.

  - need to bring it in to explain her delay in reporting the death

- What about Drysdale’s previous beatings of Angela?

  - we always look to relationship between the victim & the accused

  - goes from general to specific.  Definitely relevant.  Describes the animus between them.

- What about the dog?

  - Only shows he’s violent.  Not admissible.

- What about the other children?

  - Why do we need it?  We already have evidence of his beating Angela.  If we didn’t have that, then its relevance would increase.

  - must look at it as a totality, not in a vacuum.

- In the case, the trial judge’s direction re: prior beatings of Angela was inadequate.  Crown steered the jury wrong & judge did not step in to clarify the purpose of such evidence.  Should be used to show animus between them, not defendant’s cruel & sadistic nature.

Evidence of Good Character
- Should evidence that shows a person is good be admissible?
  - Yes, just like evidence that a person is bad.  The logic of it is the same.

Compare to a Civil Trial…(see p.64-66 of the textbook)

- Generally, in civil trials, pure character evidence is not admissible (good or bad)
  - even the most careful person can be negligent momentarily

  - must have specific relevancy 


- good character evidence can only be called if character is directly in issue

- bad character evidence can only be called if it satisfies the similar fact evidence rule
- A criminal charge brings your character into issue, unlike a civil trial.  In civil trials, we’re not saying you’re a criminal, just that you were careless.

Opening the Door to Character Evidence
Introducing ‘Good’ Character [opening the door ~ puts accused’s character into issue]

1.  Reputation Witnesses
  - don’t carry a lot of weight

  - opinion, gossip; someone from the appropriate community
  - this is hearsay; can be rebutted by Crown with more hearsay

2.  Expert Witnesses
  - not of the character to commit this crime

3.  Accused’s Own Word
Rebutting ‘Good’ Character [once the door is open]

1.  Cross-Examination
  - see p.67 of casebook; R. v. M.M. places limits on the cross-examination

2.  Rebuttal ‘Reputation’ Witnesses
  - go after basis of opinion; challenge their opinion

  - however, don’t drag it out.  Can’t call other witnesses to challenge the witnesses’ answers.

3.  s.666 of the Criminal Code
  - may introduce criminal convictions

4.  Contrary Expert Evidence
5.  Similar Fact Evidence
See p.63 of R. v. E.D.H.:

- use of good character evidence:  goes to credibility & character, as well as guilt or innocence
- use of bad character evidence:  goes to credibility & rebutting good character evidence, but not to accused’s disposition
- in this case, trial judge’s instructions weren’t adequate

Similar Fact Evidence

- fact-based; discretionary; no straightforward, clear & simple rule

- ‘discreditable conduct’:  bad acts, other than those before the court





      PRIOR BAD ACTS
- The Starting Point:   Bad acts are inadmissible.





NOT irrelevant.

- Crown has the onus to prove why it should be admitted
Examples:

  a.  Prior abuse of victim ~ goes to animus, motive (R. v. Drysdale)

  b.  Number of victims found ~ goes to refute accident (R. v. Makin)

  c.  Abuse of family ~ explains delay in reporting (R. v. Drysdale)

  d.  Expert evidence the accused has a particular characteristic
  e.  Number of similar incidents with other complainants ~ goes to credibility (R. v. L.B.)

  f.  Prior involvement in crime ~ goes to knowledge
- if admitted, it must be accompanied by a limiting instruction to the jury
  - must avoid the ‘forbidden inference’ ~ not showing that the accused is the kind of person who would do this crime, but going to a specific relevancy.
The Test
- We must weigh probative value vs. prejudicial effect
  - we will admit evidence if probative value significantly outweighs prejudicial effect

- here, the word ‘significantly’ is inserted due to SCC’s decision in R. v. Arp.
Our Gauge:
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Probative Value

Prejudicial Effect


- Special rule in identity cases ~ need something very specific, to rule out coincidence (like a ‘signature’ or ‘calling card’).  See R. v. Tomasetti & R. v. Arp.

- You also need some evidence to link the accused to the acts
  - can’t pin all similar crimes in the city on one person

- must go from general to specifics

R. v. L.B.
- evidence that accused has done it before.  Goes to credibility of victim’s allegations.  Not going to disposition/overall character.

- takes away coincidence
- need to look at similarity of victims ~ go from general to specific

- probative value must outweigh prejudicial effect
- Lays out guidelines for this balancing act (deciding whether bad character evidence can come in because its probative value outweighs its prejudicial effect on the defendant):

	Probative Value
	Prejudice

	1.  Strength of Evidence
  - that the accused committed the prior act.  See Pfenning (H.C.A.)

  - collusion may undermine this inference.  Be sure to factor it in.
	1.  How Discreditable
  - is the bad conduct?  How likely is it to inflame the jury?

	2.  Support for Inference
  - degree of relevance
  - sometimes we will look at similarity

  - may be directly relevant, may prove mens rea, actus reus, or go to the credibility of the complainant(s)
	2.  Inference of Guilt from Bad Character
  - how likely is jury to make ‘forbidden inference’?

	3.  Importance of the Inference
  - materiality of the evidence

  - See Proctor case.  Lesser importance means less likely to be admitted.
	3.  Confusion of the Issues

	
	4.  Accused’s Ability to Respond
  - ( ability = ( prejudice


Acquittals as Similar Fact Evidence

- Where the prior conduct formed the subject matter of a charge and the accused has been acquitted, the Crown is precluded from calling this evidence.  See R. v. Verney (Ont. CA)
- However, Stuesser believes that acquittals should be admitted as similar fact evidence in the same way as any other disreputable conduct/prior bad acts.
- A different problem arises when one is acquitted of one count in a multi-count indictment (see text & R. v. Arp)

  From the text at p.52:  “In such cases, the risk is presented that the trier of fact will use the evidence led about one event, to assist it in finding the accused guilty of offences relating to another event.  The trier of fact is not to do this unless the evidence in question satisfies the similar fact evidence rule.  For this reason, when the evidence does not satisfy the similar fact evidence rule, a trial judge may exercise a discretion to sever the counts, requiring them to be tried separately.”

Similar Fact Evidence in Identity Cases
- In identity cases, to get similar fact evidence in, you must:

  1.  Look at the similarities ~ must be ‘strikingly similar’

- in order to rule out coincidence

- concentrate on the manner in which the crimes were committed

- likely that the same person committed the crime charged and the similar act

  2.  If it is strikingly similar, is there some evidence to link the accused to these incidents?

- must establish that it was more than a ‘mere possibility’ that the accused did it
- if these two are established, then the probative value will out weigh its prejudicial effect
- Think back to R. v. Tomasetti…

Character of Third Parties
R. v. Scopelliti
- faced with two counts of murder

- pleaded self-defence

- defendant wanted to call witnesses showing victims’ propensity to threaten & beat people up

  - wants to establish character of the victims
- can he admit this evidence?  YES
  - however, the judge retains a discretion to exclude this kind of evidence where its potential for prejudice to the Crown’s case outweighs its probative value (see R. v. Yaeck, 1991, Ont. C.A.)

R. v. Arcangioli

- both Arcangioli & Semester have criminal records

- Arcangioli’s defence:  yes, I assaulted him, but I didn’t stab him ~ Semester did it

- Would judge allow a Corbett application here?  Yes…fairness factor ~ would paint a one-sided picture of the witnesses

- however, jury can only use evidence of Arcangioli’s prior conviction to go to credibility

- when it comes to a third-party like Semester, his prior convictions can go to character/propensity, as well as credibility
- also a good case on relevancy (as to fleeing the scene & what inferences can be drawn from that fact)

Effect of Third-Party Character Evidence on Crown’s Ability to Attack Defendant’s Character

- if you rake a third-party over the coals, does that open the door for the Crown to discredit the accused (attack his character)?

- This is the Wilson case.

  - he suggested, in his statement to police, that the victim was the aggressor

  - the Crown tried to do the same thing in Drysdale.  Cannot bring character into issue by admitting defendant’s statement.
  - Court ruled that Wilson never put his character into issue

- as well, this would not qualify as similar fact evidence

  - evidence is not admissible

General Proposition:  There is no prejudice to a witness.
- don’t need to adhere to strict similar fact guidelines
- can argue disposition
A Reassessment of the General Proposition
- This is particularly a concern in sexual assault cases.

- Formerly, women were discouraged from coming forward due to the process

  - essentially put the victim on trial; jury swayed by irrelevant evidence, wanted to punish victim.

- a balancing of competing concerns:  victim’s privacy & dignity vs. accused’s right to a fair trial & his liberty.

A Brief History
- The Old Common Law:

  - Accepted two propositions:


1.  Because woman had had sex before, she was less credible

  - this inference has been totally discredited


  - rejected by s.277 of the CC

2.  Because woman had had sex before, she was more likely to have consented this time


  - this is propensity reasoning

- these propositions needed to be overridden by statute:  s.276 & 277 of the CC
  - s.276 dealt with 2nd inference (re: consent)

  - created a blanket prohibition, with three exceptions (see p.115):


1.  Rebuttal


2.  Identity


3.  Honest Belief
- problem:  legislation tried to pigeon-hole relevancy.  May have prevented defendant from adducing relevant evidence; possibly infringing on his right to present a full answer & defence

- s.276 was struck down in Seaboyer; s.277 was upheld.
- instead, SCC created its own guidelines (outlined on p.116)

  - starts with a prohibition against the twin-myths (as recognised at common law)

  - does not attempt to create rigid exceptions

  - instead, gives 5 examples:


1.  Identity


2.  Motive


3.  Honest Belief


4.  Similar Fact Evidence


5.  Rebuttal

- legislature wanted to step-in.  Enacted a new s.276 (see p.118)

  - again, starts with a prohibition against the twin-myths
  - still allows this evidence to be produced sometimes

  - lists factors to consider when deciding whether evidence is admissible

- new s.276 considered in R. v. Darrach; upheld; affirms principles in Seaboyer.

  - the statute seems to contradict Seaboyer (see p.131).  However, Gonthier read-out any conflicting words in the statute.

  - essentially, if relevancy is great enough, the evidence should go in.

- now we have to trust the judges to apply the law correctly…



An Introduction to Hearsay
Long Definition:  Testimony in court, or written evidence, of a statement made out of court, the statement being offered as an assertion to show the truth of matters asserted therein, and thus resting for its value upon the credibility of the out-of-court assertion.

Short Definition:  An out-of-court statement that is offered to prove the truth of its contents.
- If it is hearsay, it is inadmissible, unless you can fit it into one of the exceptions.

How to Identify Hearsay
- Need two things:

  - an out-of-court statement & the relevancy of this statement (must be offered to prove the truth of the matter)
  - OCS + TOM = HEARSAY

From the text at p.74:  “any out-of-court statement that is tendered for its truth is hearsay.  The fact that the witness testifies in court does not matter.  The prior statement is still hearsay and for it to be admitted for its truth a hearsay exception needs to be found.  The statement may, of course, be admitted for purposes other than its truth.”

Three-Step Analysis:
  1.  Start with relevancy


[RELEVANCY]

  2.  Any rules of exclusion apply?

[EXCLUSION]

  3.  Discretion.



[DISCRETION]

R. v. R.P.
- this was a case where woman had disappeared.  Now trying to establish motive & state of mind in R.P.’s murder trial.

- victim’s state of mind:  wanted to end the relationship

  - we can take her statements as circumstantial evidence that she followed through on those statements

- these statements would upset the accused ~ gives him motive for the killing

NOTE:  State of mind can be both an exception to the hearsay rule or not hearsay at all
- DIRECT:  When a person directly tells us what is in their mind, it is hearsay (ex. ‘I fear the accused’; ‘I am suicidal’; ‘I am depressed’)

  - will qualify as an exception to hearsay rule (exceptions are based on necessity & reliability)

- INDIRECT:  If the statement requires an inference, it is not hearsay at all (not going in for its truth, only that it was said).  Ex. ‘Don’t tell the accused I’m here’; ‘I can’t do anything right’.

- However, the closer it gets to a statement of fact, the more prejudicial it is for the accused
  - Examples of this in R. v. R.P.:  statements made by deceased to her sister in 1987 & to Robert Fisher about being treated like a slave.  These were not admissible.

Hearsay Exceptions
Two Fundamental Principles:

  1.  Necessity
  2.  Reliability
NECESSITY + RELIABILITY = 1
- thus, if one is greater, it will make-up for a deficiency in the other (but you need some of both)

- the concepts are fluid, not fixed

R. v. Khan (SCC, 1990)

- case of doctor sexually assaulting a three-year old patient

- trial judge rules that Tanya (victim) is not competent to testify.  How can we get this statement in?

  - try arguing it’s not hearsay

  - try arguing that it fits the ‘spontaneous utterance’ exception, however:


1.  timing (30 minutes after incident)


2.  prompted by her mother’s question

- Mme Justice McLaughlin creates a new approach…almost like a residual catchall category/exception:  need only look at necessity & reliability.

R. v. Smith
- dealt with the application of this new approach

- charged with murder of a girl whose body was found dismembered by the 401 Highway

- issue:  identity of the killer

- we have 4 phone calls made along Hwy 401 by the victim.  Don’t quite fit into the state of mind exception.

- defence argued that Khan didn’t apply; should be limited to children.

- Court didn’t buy it.  Decided that Khan & the principled approach are broad, overarching principles.  Should always apply.

What Do We Mean by Necessity?

- NOT unavailability (to testify)
- goes to the quality of the evidence itself (p.182 in Starr)

  - don’t just take the Crown’s word for it (see Rockney)…they must prove it
- reasonable necessity is concerned with the loss/exclusion of valuable evidence from the court’s pursuit of the truth

[I can’t find this in the textbook.  It might be R. v. U.F.J., a SCC case from 1995 where the witness recants on the stand & her prior police statement was tendered for its truth…

R. v. W.J.F. (SCC, 1999)

- another case of child testifying

- freezes on the stand

- judge ruled that child was unable to testify; allowed hearsay evidence

- we need proof of this, but not actual evidence.  Can’t take the Crown’s word for it.  But hearsay evidence was correctly admitted.]

Ex. Tanya’s aunt’s & the police officer’s testimony would not be admissible.  No longer necessary.

Reliability
- circumstances of trustworthiness

Ex.  Why is Tanya’s evidence reliable?

  - no knowledge

  - no motive to fabricate

  - natural/not elicited

  - corroborating evidence

  - timing (reasonably contemporaneous)

Threshold vs. Ultimate Reliability
  Threshold = for the judge to decide
  Ultimate = for the trier of fact to decide
- here, we are concerned with threshold reliability
TEST:  sufficient basis for a reasonable jury to conclude it is reliable.
  From R. v. Hawkins:  “The function of the trial judge is limited to determining whether the particular hearsay statement exhibits sufficient indicia of reliability so as to afford the trier of fact a satisfactory basis for evaluating the truth of the statement.”

  - go back to the circumstances in which the statement was made
  - see paras. 215-217 on p.184 of Starr.

  - you are limited to this.  You cannot look outside the box.

- this is obiter.  Note the factors considered by McLaughlin in Khan.  She wanted a contextual analysis; did not want to limit it.

- Starr seems to limit this opening-up of the hearsay rule that was started in Khan.  Almost a step back.  Goes back to pigeonholing approach & imposition of arbitrary rules.

Starr v. the Queen
- All hearsay exceptions to be governed by principled approach laid-out in Khan.  Not a residual category, but the guidepost by which all exceptions are to be measured.

- Theory of the Crown:  Starr was hired to kill Cook in a gang-related execution.  Darlene W. was just in the wrong place at the wrong time.

- Cook had conversation with Giesbrecht.  Now attempted to get it in as evidence.  It is hearsay.

- Can we fit it into one of the exceptions?  Statement of present intention (state of mind)?
  - the problem is that we can’t infer Starr’s intention/state of mind from Cook’s.  But it may go in as another piece of circumstantial evidence, so long as the judge instructs the jury about what inferences may be drawn

- new proviso (modification of this exception):  cannot be made in circumstances of suspicion.  Read the exception in light of the principled approach.
- in fact, all exceptions must now be read/re-examined in this light.  Principled approach trumps all.

The Approach to Hearsay Under Starr
1.  Is the Evidence Hearsay?
  - is the out-of-court statement being tendered for its truth?  If so, it is hearsay.

  - if it is hearsay, does a hearsay exception apply?  If so, the evidence is presumptively admissible, without the need for a voir dire.

2.  Challenging the Hearsay Exception
  - However, counsel may challenge the hearsay exception on the basis that it does not comply with the principled approach.  A hearing may be held on this issue.

  - If the hearsay exception does not conform to the principled approach, it should be modified, where possible, to bring it into compliance.

3.  Challenging the Evidence
  - Even if the evidence falls within a valid hearsay exception, a party may challenge its admissibility on a case-by-case basis alleging that the evidence would not be otherwise admissible under the principled approach.  A voir dire will be required.  If the evidence would not be admissible under the principled approach then the principled approach prevails and the evidence should be excluded.  In this situation, the burden is upon the party seeking exclusion.


- ex. May come into play where repetitive evidence is offered.  Necessity (
4.  Where the Evidence Does Not Fall Within a Hearsay Exception (Khan)
  - if the evidence does not fall under a hearsay exception, then does it meet the requirements of the principled approach?  A voir dire will need to be held to examine the necessity & reliability of receiving the statement.

5.  Discretion to Exclude Prejudicial Evidence
  - Finally, if the hearsay evidence is otherwise admissible under a hearsay exception or the principled approach, should the evidence still be excluded because its prejudicial effect outweighs its probative value?
NOTE:  If you want to avoid #2 & 3, do not rely on any hearsay exception.  Go to Khan in the first place!

  - the old common law exceptions may become gradually eroded; may even become unnecessary.

Prior Inconsistent Statements of Non-Party Witnesses

From text at p.81:  “Prior inconsistent statements of non-party witnesses may be admitted for their truth where: (i) the statement is made under oath or solemn affirmation following a warning as to the existence of sanctions and the significance of the oath or affirmation; (ii) the statement is videotaped in its entirety; (iii) the opposing party has a full opportunity to cross-examine the witness respecting the statement; (iv) or, alternatively, there exists substitutes for the above requirements; and (v) the statement is made voluntarily, if to a person in authority, and there are no other factors that would tend to bring the administration of justice into disrepute if the statement is admitted for its truth.”

R. v. K.G.B.
- creates a new hearsay exception based on necessity & reliability
- situation where witness is in court, testifying, and makes statements inconsistent with other out-of-court statement(s).  

- when does K.G.B. apply?

  1.  Witness is in court

  2.  Inconsistent out-of-court statement

- usually invoked by the Crown.  Most applicable to them.

Ex. in his police statement, witness says ‘The accused did it.’  When called at trial he says ‘The accused was not even there.’

  - the classic ‘turn-coat’ witness

  - see s.9(1) of the CEA ~ declaration of adversity
  - but first see s.9(2) ~ cross-examination on a prior inconsistent statement

- deals with a recorded or written statement


- need an inconsistency between the two (may even be a faulty memory)

  - the issue:  Did you make the statement?

  - if you did, then the Crown may cross-examine witness in front of the jury

  - that prior statement only goes to witness’ credibility, not to the truth of the matter.  You haven’t advanced your case at all.

  - Stuesser’s recommendation:  only have one hearing, for s.9(1), s.9(2) & a K.G.B. application.

- K.G.B. allows the prior inconsistent statement in for its truth
Requirements for this New Hearsay Exception:

  1.  Witness is in court testifying
  2.  Inconsistent out-of-court statement
  3.  Requirements:


- warning

- videotaped

- cross-examination (more difficult when witness does not admit statement)


- oath/affirmation
- burden of proof = balance of probabilities
- necessity is essentially implicit; all the rest revolves around reliability.

- court accepted that necessity is implicit in R. v. U.F.J.
  - there will always be necessity in cases of prior inconsistent statements

Query:  When K.G.B. case came before the court, they could have used Khan, but they didn’t.  Instead, they created more stringent requirements.  K.G.B. sets out a higher threshold of reliability than Khan.  See p.196.

  - this is because the court is being asked to accept an out-of-court statement for its truth over the sworn/affirmed in-court testimony of the same witness.

- in dissent, Cory J. would not have gone this route.  Would simply have used Khan, but on a much higher standard (beyond a reasonable doubt).

- Which is the most important requirement?  VIDEOTAPE.  See comment at p.189.

- Which has become the most important requirement?  Cross-examination.  If cross-examination is difficult because witness will not admit to making prior statement, then the need for other indicia of reliability increases.  See text, p.84.

NOTE:  Not all prior inconsistent statements can be admitted for their truth ~ even if they comply with the K.G.B. criteria.  The statement has to be otherwise admissible (ex. it can’t be ‘I was told by X that the accused did it.’  This is hearsay.).

Prior Identifications

- Recantation of prior identifications also falls under the K.G.B. exception.  See R. v. Tat (Ont. C.A.) & R. v. McGuire (BCCA)

Admissions
“Anything you say can & will be used against you in a court of law.”

One side can put into evidence anything that the other side ever said or did so long as it is relevant & material.
- includes words & conduct
  ex. of conduct:  Arcangioli fleeing the scene
- no problems with cross-examination & reliability of witness

- need not follow the strict guidelines of K.G.B.; that case only deals with prior inconsistent statements of non-parties.

- can’t challenge it on grounds of necessity or reliability

  -just a part of our adversarial system

NOTE:  Cannot introduce your own admission…only things said or done by the other side.

From text at p.96:  “A party may introduce into evidence against an opposing party any relevant:  (i) statement made by the opposing party; (ii) act of the opposing party; (iii) statement made by a third person which is expressly adopted by the opposing party or where it may be reasonably inferred that the opposing party has adopted it; (iv) statement by a person the opposing party authorised to make the statement, or where the statement was made by the opposing party’s agent or employee concerning a matter within the scope of the agency or employment, during the existence of the relationship; and (v) statement made by a co-conspirator in furtherance of a conspiracy.”

See Messere v. Carlone
- car accident; passenger injured; now sues driver.

- in cross-examination, defendant asks police to talk about defendant’s own admission

- cannot be admitted; it is a self-serving statement (does not qualify as an admission)

*Important to note who is putting the evidence in!
- You can’t cut & paste; both the good & the bad have to go in, unless one part is overly prejudicial.
- a confession is just another form of admission.

  - however, there are special rules governing confessions in the criminal context.

- do not confuse admissions by a party with declarations against interest of non-parties.

  - no requirement that admissions be ‘against interest’
    - Illustration:  R. v. Evans (p.97 of textbook) ~ the case about chain-link fencing & pregnant dog

Admissions by Silence
Inferences/Requirements:

1.  A statement, usually an accusation, is made in the presence of the party
2.  The party heard and understood the statement (ex. no language barrier)

3.  In the circumstances, it would be reasonable to expect the party to deny the accusation

- does not apply to silence in the face of an authority (you have a right to remain silent)

Admissions by Adoption

Admissions need not be based on personal knowledge
R. v. Streu
- statement of friend to Streu that rims & tires are ‘hot’.  Streu repeats the statement to undercover policeman.  Now cop is repeating it in court.

- shows that you may adopt another’s statement as an admission
- admission may be based on hearsay so long as person is willing to adopt it/believe it
- however, a mere reporting will not qualify (see p.215)

Vicarious Admissions
Ex. admission by agent to bind corporation
- the law is unclear ~ do you need authority to speak on behalf of the corporation, or simply be acting within the course of employment?
  - Stuesser prefers the latter…Justice Gordon’s decision in Rudzinski.  This is the prevailing view in the USA.

  - however, Ont. C.A. took the former view in R. v. Strand Electric Ltd. (1969).  Laskin J.A. dissented.

Admissions by Co-Conspirators

One other kind ~ admissions by co-conspirators in furtherance of a common design
  - only those statements made during the course of the conspiracy and in furtherance of the conspiracy fall within the exception
  - applies only if there is evidence that the accused was a member of the conspiracy
Declarations Against Pecuniary and Proprietary Interests

From text, p.105:  “A declaration against pecuniary or proprietary interest may be admitted where: (i) the declarant is unavailable to testify; (ii) the statement when made was against the declarant’s interest; and (iii) the declarant had personal knowledge of the facts stated.”

- a declaration of interest may, in fact, be completely irrelevant to the proceeding but is the means through which a relevant collateral fact is admitted into evidence.

Declarations Against Penal Interest
From text, p.107:  “A declaration against penal interest may be admitted where all the following conditions are satisfied:  (i) the declaration would have to be made in such circumstances that the declarant should have apprehended a vulnerability to penal consequences as a result; (ii) the vulnerability to penal consequences cannot be remote; (iii) the declaration sought to be given in evidence must be considered in its totality.  If upon the whole tenor the weight is in favour of the declarant, it is not against his interest; (iv) in a doubtful case the court might properly consider whether or not there are other circumstances connecting the declarant with the crime and whether or not there is any connection between the declarant and the accused; (v) the declarant would have to be unavailable by reasons of death, insanity, grave illness which prevents the giving of testimony even from a bed, or absence in a jurisdiction which none of the processes of the court extend.  A declarant would not be unavailable where he or she refuses to testify.”; (vi) only to be used to exculpate and not to inculpate the accused (see R. v. Lussier, SCC, 1982).

- our concern is about reliability; false confessions; collusion or fabrication.

- much more stringent requirements than for declarations against pecuniary interests.

Dying Declarations
From text, p.109:  “In a criminal case, a dying declaration of a deceased person is admissible for the prosecution or the defence when: (i) the deceased had a settled, hopeless expectation of almost immediate death [this is a subjective test.  But it needs to be more than a mere likelihood or probability]; (ii) the statement was about the circumstances of the death; (iii) the statement would have been admissible if the deceased had been able to testify [requires personal knowledge]; and (iv) the offence involved is the homicide of the deceased.”

Business Records
- can be put in by either side (unlike admissions)
	Common Law
	Statute

	  Declarations in the Course of Duty
	  MEA s.49

	
	  CEA s.30


- common law is broader.  Allows oral evidence; statute only contemplates written evidence.
- MEA s.49(5) ~ common law is still good
NOTE:  Common law has no notice requirement.  Good if lawyer screws up.  Statute does have a notice requirement ~ s.49(3)
Johnson v. Lutz (see textbook)

- must have duty to record these things
- this means double, triple, or quadruple hearsay would be admissible so long as everyone has this duty (inherently reliable)

Documents
MEA s.58:  only Manitoba & Yukon have this provision.  Brought over from England.  New Zealand & Australia have it, too.

- does away with hearsay rule for documents
- idea:  document’s memory doesn’t fade, unlike the parties’ or witnesses’

- this covers any written document that can be authenticated, not just business records
- requires personal knowledge.  Can be inferred from document itself (s.58(6))

- if it contains an opinion, it must be otherwise admissible (if the witness could be called, he could testify to it); must be qualified to give such an opinion
- s.58(1)(a)(ii):  ‘continuous’ has been given a lax interpretation
  - person who gives the information need only have personal knowledge (need not have a duty to record)
- s.58(1)(b):  an exception to the prior consistent statement rule; maker of the statement can submit it.
- s.58(2):  exception to above section ~ even where witness unavailable, document may still go in.
- s.58(4):  goes to motive to misrepresent; loses reliability.

  - ‘pending’ or ‘anticipated’

- s.58(5):  authentication.

- s.59 deals with weight.  Evidence might be admissible under s.58, but not given a lot of weight.

A Summary of Declarations in the Course of Duty

	Civil Case
	Criminal Case

	Common Law:  Ares v. Venner
1.  Declaration made reasonably contemporaneously
2.  In the ordinary course of duty

3.  Based on personal knowledge (or made by others who have personal knowledge & a duty to record…see R. v. Monkhouse)

4.  By persons under a duty to record AND

5.  There is no motive to misrepresent

- includes ‘opinions’, not just facts
	Common Law:  Ares v. Venner

	Manitoba Evidence Act:  s.49

- fact-based
1.  Any writing or record
2.  Made of act, transaction, occurrence or event
3.  Made in usual & ordinary course of business

4.  And usual and ordinary course to make the writing

5.  Within a reasonable time
s.49(3)  NOTICE

s.49(4)  ALLOWS HEARSAY

s.49(5)  Addition to Common Law

* must be under duty to record *
	Canada Evidence Act:  s.30

- Where oral evidence admissible
1.  Record made in the usual & ordinary course of business
2.  In respect of that matter is admissible

30(2) Omission = evidence TO PROVE event did not occur

30(7) NOTICE

30(10) Not admissible where made as part of investigation or inquiry/in contemplation of legal proceedings
30(11) Addition to Common Law

* no duty to record requirement *

	Manitoba Evidence Act:  s.58
58(1) Any statement made by a person in a document, on production of the original is admissible if the maker either had:

  a) personal knowledge or the document forms part of a continuous record & the giver of the statement had personal knowledge and

  b) the maker of the statement is called OR

58(2) Witness is UNAVAILABLE

58(4) Not admissible where party interested in time or litigation pending
58(5) Need authentication of statement

59 Weight to be attached to document

* no requirement of duty *
	NO EQUIVALENT!


Spontaneous Statements (Res Gestae)

Embraces a number of hearsay exceptions:

  1.  Statements of Present Physical Condition

  2.  Statements of Present Mental State

  3.  Excited Utterances

  4.  Statements of Present Sense Impressions

Statements of Present Physical Condition

From text, p.117:  “Where a person claims to be experiencing a particular physical condition, the statement containing that claim is admissible but only to prove that the person was experiencing the condition at the time and to establish its duration.”

- the statement of past pain is not admissible, nor are statements as to the cause of the pain.
Statements of Present Mental State
From text, p.118:  “Where a person describes his or her present state of mind (emotion, intent, motive, plan), the person’s statement to that effect is admissible where the state of mind is relevant.”

- must first decide whether statement is hearsay or not (go back to above discussion about direct & indirect statements ~ p.11 of these notes)

  - direct statements ARE hearsay, indirect statements ARE NOT

- may be considered as circumstantial evidence that their originator subsequently acted in accordance with that state of mind.

- not admissible to show the state of mind of other persons or to establish that past acts or events referred to in the utterances occurred.

- must not be made in circumstances of suspicion (additional requirement created by  R. v. Starr)
Excited Utterances
From text, p.120:  “A statement relating to a startling event or condition may be admitted to prove the truth of its contents if it is made while the declarant is under the stress of excitement caused by the event or condition.”

- the key principle is that the statement is made in response to an event where the possibility of concoction can be disregarded

- spontaneity is not a critical factor; the fundamental question is whether in the circumstances the statements were made at a time when the declarant’s mind was dominated by the events such to preclude concoction.

Statement of Present Sense Impressions

From text, p.123:  “A statement that describes or explains an event or condition made while the person was perceiving the event or condition, or immediately thereafter, may be admitted for its truth.”

- recognised in the United States, but as yet not expressly adopted in Canada (Rule 803(1) of the Federal Rules of Evidence)



The Last Class Before the Midterm (Chaos…Sheer Chaos)
- when deciding threshold reliability, we must stay within the box.

- is the same true when asking judge to exercise his discretion?  NO!  

  - Need to look at context, circumstances, outside facts & corroborating evidence

Question about excited utterances:  could any traumatic event trigger an excited utterance about some past event?
  - no, because the court refused to change this exception in Khan
  - either use Khan or create a new hearsay exception
HINT:  Discuss the other exceptions before using Khan.  Their shortcomings will bolster your argument.
The Dreaded Midterm

- 1 or 2 short scenarios

- deal with specific evidence.  Ask:

  - who is introducing it?
  - when, in the case, is it being introduced?
- intermingle Crown & defendant’s positions.  Don’t go to great pains to keep them separate.  Avoid repetition.

- Know, ‘Who is putting it in & why?’
- The proper analytical framework:

  1.  Relevancy
  2.  Discrete Rules
  3.  Discretion (where you’ve got an argument for it.  Don’t argue it all the time.)



Opinion Evidence
From the text, p.127:

  “Lay witnesses may present [in the discretion of the trial judge] their relevant observations in the form of opinions where:


1.  they are in a better position than the trier of fact to form the conclusion;


2.  the conclusion is one that persons of ordinary experience are able to make;


3.  the witness, although not expert, has the experiential capacity to make the conclusion; and


4.  the opinions being expressed are merely a compendious mode of stating facts that are too subtle or complicated to be narrated as effectively without resort to conclusions.”

p.127:  “the stark dichotomy between fact and opinion that is presupposed by the general rule is unrealistic.”

- Starting Point:  Opinion evidence is not admissible.

- Why?  So what?  We don’t need the witness’ opinion, only their facts.  Almost irrelevant.  Unnecessary.

- may usurp the function of the jury

  - this was discredited by Dickson in R. v. Graat.
Lay Opinion (Non-Expert)

- what we need to decide is:  when is this necessary & when is it superfluous?

- fact vs. opinion:  too fine a line; many times it is hard to differentiate between the two

R. v. Graat
- Dickson makes the ‘compendious statement of fact’ exception
Two Requirements:

  1.  Personal knowledge (qualified to give the opinion)

  2.  Necessary to assist the court.
- things laypeople may give opinions on:  list from Sherrard v. Jacob (p.240)

  i.  Identification of handwriting, persons and things

  ii.  Apparent age

  iii.  The bodily plight or condition of a person, including death or illness

  iv.  The emotional state of a person - ex. whether distressed, angry, aggressive, affectionate or depressed

  v.  The condition of things - ex. worn, shabby, used or new

  vi.  Certain questions of value

  vii.  Estimates of speed and distance.
- be sure not to rely only on the witness’ opinion; get facts to back it up!

- Ultimate Issue rule:  Can the witness give an opinion on an ultimate issue?

  From text, p.129:  “Dickson J. criticised the ultimate issue rule and said that so long as the opinions were not superfluous, they were properly heard…For the most part, the ultimate issue rule was put to rest for lay witnesses in Graat v. R.  It has since been resolved that it is also gone for expert witnesses as a rule of general application.”
- Graat is the leading case on lay opinion.  Just know the two requirements.

From the text, p.129:  “While the ultimate issue rule itself is gone, two of its cousins survive.  The first of those rules provides that a witness cannot offer an opinion on a pure question of domestic law.  The second has come to be known as the rule against oath-helping.”

p.130:  “No witness, expert or otherwise, can provide an opinion on a pure question of domestic law.”
  - “evidence is to be about questions of fact, not law.”

  - “Occasionally, however, a legal standard does not have its own technical definition and requires nothing more than a conclusion of fact to resolve.”

p.130:  “A properly qualified witness can provide general information relevant in judging the credibility of a witness, but is prevented by the rule against oath-helping from expressing an opinion about the probability that a particular witness is telling the truth.”

p.131:  evidence about credibility = inadmissible; evidence relevant to credibility = admissible.  See SCC decisions of Marquard & Burns.

Expert Opinion
From the text, p.132:  “The admissibility of expert opinion evidence is determined according to the variable application of four criteria:  necessity in assisting the trier of fact, relevance, a properly qualified expert, and the absence of any exclusionary rule that would be offended by the admission of the opinion.


- expert opinion evidence is “necessary” where it provides information likely to be outside the experience and knowledge of a judge or jury.


- the “relevance” inquiry requires a finding of both logical relevance and a determination that the benefits of the evidence (in terms of materiality, weight and reliability) outweigh its costs (in terms of the risk that it may be accepted uncritically by the trier, its potential prejudicial effect, and the practical costs associated with its presentation).

- “Expertise” is a modest status achieved when the expert possesses special knowledge and experience going beyond that of the trier of fact.”
p.144:  s. 25 of MEA limits number of experts who can be called without leave of the court to 3.  Also, s. 50 permits the reports of qualified medical practitioners to be filed without calling them as witnesses.

- the concern:  jury will give expert evidence too much weight; will unduly influence jury’s decision.

ex. Chamberlain case:  “a dingo did it”

  - body never found.  Did find some clothing.

  - eyewitness testimony makes it hard to believe mother could have done it

  - fetal blood found in passenger side of car, expert testified

  - other expert testifies about the baby’s clothing


- tears consistent with scissors, not dingo bites

  - mother is convicted.

  - 3 years later, the baby’s shawl is found.  Consistent with Chamberlain’s story.

  - an inquiry was held; 32 experts were called.


- it wasn’t fetal blood; may well have been rust!

 
- 20 more experts were called - found that dingos could have made those marks/cuts

  - finally Chamberlain was granted an acquittal & compensated.

ex. Louise Robbins, footprint expert, in Paul Clear murder case.

  - used to be very deferential to experts; didn’t want to inquire into their credentials.

R. v. Mohan:  the times they are a-changing

- Why?  The courts have been burned.  Faced a lot of questionable expertise.

When will an expert be allowed to testify?

  1.  Evidence must be relevant (logically & legally relevant)

  2.  Necessary to assist trier of fact

  3.  Absence of any exclusionary rule

  4.  Expert is properly qualified
1.  Relevancy
- see p.248

- logical relevance:  same inquiry as in Morris
- legal relevance:  the cost must be worth the benefit; an additional requirement/burden

  - reliability enters into this inquiry; an unreliable expert could be a very dangerous thing.

  - accepted experts:  fingerprints; DNA; alcohol extrapolation


- these are exact sciences; their reliability is high

2.  Necessity in Assisting the Trier of Fact

- must be something we as laypeople aren’t able to determine on our own

- must be beyond the knowledge of the average layperson
- not just helpful, but necessary

- the closer you get to statement of opinion about an ultimate issue, the more careful we must be about admitting this evidence
3.  Other Exclusionary Rules
- in Mohan, it is character evidence rules

  - do we accept that only certain types of people could commit these crimes?  That is what Dr. Hill is trying to convince us of.

  - no specific relevancy here.  Not distinctive enough.

4.  A Properly Qualified Expert
- this is a low threshold (see p.252:  “acquired special or peculiar knowledge through study or experience in respect of the matters on which he or she undertakes to testify.”)

- need only a special or peculiar knowledge in the subject area

Procedure - How Do We Do This?

- hold a voir dire
- be sure to define their area of expertise
- general experience may be good enough; need not have a certificate or degree.

From the text, p.137:  “Expert evidence based on a novel scientific theory requires special scrutiny of both relevance and necessity; the theory must be shown to meet a basic threshold of reliability; and the opinion must be essential in the sense that the trier of fact will be unable to come to a satisfactory conclusion without the assistance of the expert.”

Daubert v. Merrell Dow
- overturned the Frye test:  needed general acceptance in the scientific community
  - this is deference to science & its experts

- gives this power back to the judge.  Decided as a question of law.  Just like here in Canada.

- How do you make this determination?

  Five Factors:

  1.  Can the science be tested?

  2.  Has there been peer review?

  3.  What is the known or potential rate of error?

  4.  Are there standards or controls?

  5.  The “general acceptance” of the science within the scientific community.
- general acceptance is now only a factor to consider; it is not determinative.

- now the judges are the gatekeepers

- SCC accepted these factors in R. v. J-L.J.
- useful in cases involving novel science.

From the text, p.139:  “An expert opinion can be based on a melange of admissible and inadmissible information, although there must be some admissible evidence presented to establish the factual foundation on which the expert opinion is based.  The expert can describe both the admissible and the inadmissible information that he has relied upon.  This is done to explain the foundation for his opinion to the trier of fact.  The inadmissible information is received solely to enable the trier of fact to understand and assess the expert opinion.  It cannot be relied on to support the truth of the facts asserted.  In a jury trial, the judge must warn the jury that the more the expert relies on inadmissible information, the less weight may be given to the opinion.”

Admitting Expert Testimony
- consider the source, the expert & the opinion

	Source
	Expert
	Opinion

	- texts
	- qualifications
	- area of expertise

	- observation
	- education
	

	- told ~ by accused/others
	- experience
	

	- tables
	- in court
	

	
	- publications
	


- note that source may lead to objections over hearsay
  - this is what Sopinka is talking about in Lavallee
  - we accept that their expertise comes from reading/education


- the source of this hearsay is very reliable; it is acceptable.

  - observations do not lead to hearsay objection ~ comes out of their own observations.

  - however, when an expert’s opinion is based on what they were told by others, leads to a more convincing hearsay objection, as source is more unreliable.

- look at p.279 of Lavallee:  needs simply to be based on something admissible
  “In my view, as long as there is some admissible evidence to establish the foundation for the expert’s opinion, the trial judge cannot subsequently instruct the jury to completely ignore the testimony.  The judge must, of course, warn the jury that the more the expert relies on facts not proved in evidence the less weight the jury may attribute to the opinion.”

  - becomes a question of weight, not admissibility
  - note the source of expert’s opinion:  the more he relies on inadmissible sources, the less weight his evidence should be given.
- sometimes hypothetical questions put forward the factual foundation of the expert’s opinion

  - if these facts can be proven, the expert’s opinion will be given a lot of weight

- always analyse the expert’s previous publications ~ very good if you can make them eat their own words

- always establish the expert’s area of expertise.  If he starts testifying outside this box, object!

R. v. Olscamp
- Dr. Wieland is going to testify that there is evidence that this child was sexually abused

  - corroborates the child’s evidence

- start by attacking the source:  here, Ms. Grant; not videotaped, no notes.

  - never interviewed the complainant

  - saying information is not reliable.

  - lots comes from mother or was suggested to the child.

- then, attack the science:  no matter how reliable, the science itself is wacky!

- NOTE:  before an expert can be cross-examined on another’s work, they must recognise it as an authority.  See Marquard.
  - problem:  ignorant expert can insulate themselves by not reading good authorities.
- expert opinion was not allowed here

- this is a classic example of how to attack the source & expertise of the expert.

- he was acquitted.



Privilege
- every time a privilege is recognised, the court loses access to relevant evidence
- for this reason, the courts want to restrict the use of privilege
Privilege vs. Confidentiality
- privilege is not meant to protect confidentiality, but to protect a relationship
  - spousal privilege

  - solicitor-client

  - police-informant

  - doctor-patient

- privilege is motivated by policy; society feels certain relationships need to be protected.

- Thus, what policy gives, policy can take away.
Class Privileges
- if you bring yourself within the class, the evidence is prima facie inadmissible
- There are only 3:

  1.  Solicitor-client

  2.  Informer

  3.  Spousal
- it is then the onus of the party looking to override the privilege to show why
- no privilege is absolute, but you need to convince the court to override it.

Case-by-Case Privilege

- doctor-patient; journalist, priest-penitent

- applied on a case-by-case basis, using a voir dire.
- defined by Wigmore’s 4 criteria
- must convince the court that you should get the privilege.  Onus is on the party claiming the privilege to prove it.
Main Differences Between Class & Case-by-Case Privileges
- onus shifts

- class privileges are stronger
Solicitor-Client Privilege
From the text, p.153:  “A communication between a solicitor and a client, of a confidential nature and related to the seeking, forming, or giving of legal advice, is privileged information.  There is no privilege for communications that are themselves criminal or that are made with a view to obtaining legal advice to facilitate the commission of a crime.  The privilege may also be overridden where it would result in the withholding of evidence that might enable an accused to establish his innocence, or where public safety is at risk.”

p.157:  “Solicitor-client privilege would certainly apply when the lawyer engages an expert to examine the client; in this situation the expert is an agent of the lawyer, and the client’s statements to the expert are as privileged as if they were made to the lawyer herself.”  See R. v. Perron; Smith v. Jones.

p.158:  there is no privilege in witnesses
p.158:  “Once the litigation for which the statement was obtained is over the privilege ends, as there is no longer a need to maintain the adversary protection.”  Privilege ends with the litigation.
p.159:  “Documents exchanged on discovery are subject to an ‘implied undertaking’ that they are for use only in the present action…A party who seeks to make use of the disclosed documents for other purposes may make a motion to the court seeking leave to do so…the court must be satisfied ‘that the interests of justice outweigh any prejudice that would result to a party who disclosed evidence’.”

- don’t confuse ethical requirement of confidentiality with privilege

- privilege is narrower than confidentiality
What is it Comprised of?
- see p.298 (para 36) McClure:

  1.  Where legal advice of any kind is sought


- needs to be LEGAL ADVICE

  2.  From a professional legal adviser in his capacity as such


- nature of the communication

  3.  The communications relating to that purpose


- doesn’t protect pre-existing evidence

  4.  Made in confidence


- element of CONFIDENTIALITY


- presence of third parties undermines this intent (text, p.154)

  5.  By the client

  6.  Are at his instance permanently protect


- no time limit ~ it’s PERMANENT


- privilege owned by the client, not the lawyer
  7.  From disclosure by himself or by the legal adviser


- protects the source, not the information

  8.  Except the protection be waived.


- concept of WAIVER.

- every privilege needs an owner, in order to be waived.

  - client owns this privilege.
When will it be waived?
1.  Express & knowing surrender
2.  Implied waiver (through actions or conduct)
  - client opens the door (ex. dispute over fees)


- if not waived, would end up being a one-sided story

  - based on (a) fairness & (b) consistency

- where it would be unfair, we will override it.  Where the client is being inconsistent, we will override it.


- you can’t have partial waiver ~ this would be inconsistent.

Campbell v. the Queen (1999)

- deals with reverse sting operation; police go undercover as drug sellers.  Sell it, then arrest the buyers.

- nowhere under the CDA are police allowed to sell drugs.  Defendant alleged that their conduct amounted to an abuse of process.

- RCMP countered:  we consulted with the Department of Justice lawyers before we did this.  We acted in good faith.

- Defendant argues that they want to see this advice; RCMP claim privilege.  Court implies waiver ~ RCMP can’t rely on advice without disclosing it.
State of Mind
- when state of mind is at issue, you go along way to overriding privilege

NOTE:  Campbell does confirm that there can be solicitor-client privilege between government actors.  It was just impliedly waived in that case.

Exceptions
1.  Innocence-at-stake
McClure
  NOTE:  s. 278 protects records of sexual assault complainants ~ but not absolutely.
  - also alleging privilege

  Two-Stage Procedure:

1.  Could it raise a reasonable doubt?  Must convince the judge to look at the privileged communication.

2.  Production/disclosure to the accused.  Judge must believe it is likely to raise a reasonable doubt as to accused’s guilt.  Higher threshold.
  - not admitted here because evidence is available from another source.  Don’t want to lift privilege ~ not important enough.  Hard to meet the standards of this test if it goes to credibility or a collateral matter.  Better if it goes to an element of the offence 


Para 55:  “However, when the accused is either challenging credibility or raising collateral matters, it will be difficult to meet the standards raised of stage one.”


Para 58:  “unless the solicitor-client communication goes directly to one of the elements of the offence, it will not be sufficient to meet this [stage two] requirement.”

  - relevancy here is very tenuous.  SCC won’t be tempted to make a broad exception.

But see R v. Derby Magistrate’s Court, [1996] 1 AC 487 (H.L.)

  - case where mother brings civil suit against step-father.  Finds that stepfather murdered her daughter.

  - now tried criminally.  Stepfather wants notes from nephew’s trial (when he confessed).

  - UK has decided that privilege is absolute.  Wouldn’t allow this in.

  - McClure test might allow it in, even though it goes to credibility

2.  The Law Will Not Protect Criminal Communications
- no good public policy reason to protect these communications

- also dealt with in Campbell
  - not good enough to merely show that you consulted with the lawyer & then a crime was committed.

  - must have other evidence to show the advice led to the crime or that the lawyer became a dupe or co-conspirator.
3.  Public Safety Exception
See Smith v. Jones
  - has his client see a psychiatrist.  Very bad report.  Obviously, not going to call him at trial.  Does he now have to hand over this report?

  - psychiatrist is lawyer’s agent, so long as he is talking to the client.  However, when psychiatrist speaks to witnesses or others, this is litigation privilege.  Note the difference.  Depends on whom they’re talking to.  Must also be sure that psychiatrist is your agent.  Needs to be retained by the lawyer in order to protect the client’s interests.  Must also look back to Wigmore’s definition of solicitor-client privilege and be sure it falls into it.
  Three Requirements:

1.  Clarity

  - need a clear risk to an identifiable person or group.

  - here, the Defendant had done a lot of preparation/planning.


  - there was a clear risk to east side Vancouver prostitutes.


2.  Seriousness

  - here it was first-degree murder.  No problem.


3.  Imminence

  - concern that it was going to happen.  Need not know exactly when.

  - this is the weakest factor in this case.


  - #1 & 2 are most important & very strong.

  - difference between majority & dissent?


- extent of disclosure.  Dissent said we don’t need the details.


- afraid that it would be used against him.

Litigation Privilege

J.M.N.C. v. Winnipeg CFS
From the text, p.152:  “The Manitoba Court of Appeal has found that the ‘substantive rule’ outlined in Descôteaux v. Mierzwinski and adopted in Royal Bank of Canada v. Lee may apply to solicitor-client privilege but does not apply to litigation privilege.  The Court reasoned that the solicitor-client privilege was premised on the need for confidentiality, but litigation privilege was created to facilitate the adversarial system and not necessarily to preserve confidences.  The Court then relied on the equitable principles and the English authority that were dismissed in Royal Bank of Canada v. Lee.”

From the text, p.157:  “Communications between a lawyer and third persons are privileged if, at the time of the making of the communication, litigation was commenced or anticipated and the dominant purpose for the communication was for use in, or advice on, the litigation.”

- intervenor argues there is no discretion (based on Royal Bank v. Lee) at para 11.

  - they argued that the law is now that “where a privileged document is inadvertently disclosed to an adverse party, the court will intervene to prevent the adverse party from making any use of it and by ordered all copies of the document to be returned.”

- court doesn’t agree:  this is litigation privilege, not solicitor-client privilege.  The report didn’t deal with this child particularly, but was more general.

	Solicitor-Client
	Litigation

	- legal advice of any kind
	- contemplation/anticipation of litigation (or already commenced)

	- protects solicitor-client relationship
	- meant to aid the furtherance of the litigation; protects the adversarial system

	
	- confidentiality is not required (ex. work product; cases you photocopy for trial); protects all communications

	
	- dominant purpose is litigation


- solicitor-client privilege is much stronger; it is a substantive rule.  Protection is afforded to inadvertent disclosure.

- litigation privilege provides less protection.
- Ashburton v. Pape injunction is an equitable remedy.

  Three Requirements (p.335):


1.  If they haven’t looked at the documents, you should get them back


2.  If they have looked at them, generally you won’t get them back


3.  Exceptions:


  (a) procured by fraud OR


  (b) obvious mistake (shouldn’t benefit from sharp practice)
- Court said it fell under #2; exception 3(b) didn’t apply.  Their mistaken reading of it was reasonable.  Injunction not granted.

- in the US, this is known as ‘work product’ privilege

The Appropriate Threshold

	Threshold
	Scope
	Loss of Evidence

	‘A’ Purpose
	very broad
	lots

	Substantial Purpose
	broad
	a good deal

	Dominant Purpose
	narrower
	not that much

	Sole Purpose
	very narrow
	extremely little


Amount of Evidence Lost:
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- the test determines the scope of the privilege

  - courts waffled between ‘substantial’ and ‘dominant’

  - Australia, for awhile, went with ‘sole purpose’ test

- now, most jurisdictions have gone with ‘dominant purpose’
Waiver

From text, p.150:  “Where a witness is the holder, none of the parties have the right to assert privilege, and none of the parties is harmed if a trial judge erroneously overrides a witness’ claim for privilege - only the witness has been harmed.  In this situation, neither party can appeal the error, since the erroneous decision has harmed the witness, not the parties.  On the other hand, should a trial judge erroneously uphold a privilege, evidence has been lost and this loss may give the party deprived of the evidence a ground of appeal.”

- after you rely on a statement/document in court, you waive the litigation privilege attaching to them.
- other side then gets access to them

- statements become property of the lawyer

Gower v. Tolko Manitoba Ltd.
- if you want to claim litigation privilege, look to dominant purpose:  must be in anticipation or furtherance of litigation
- in opposition:  think of all the other reasons they might be investigating

- NOTE:  there was no voluntary waiver here

- also, privilege attaches even though lawyer is not licensed to practice in MB

- by hiring a lawyer to do the investigation, you insulate the witness statements & fact-finding.  Do we want to go down this road?  We end-up losing lots of evidence.

Compare & Contrast

- under class privilege, there is a presumption that information is privileged.  Person wanting disclosure carries burden of proof.
- in case-by-case privilege, there is a presumption against privilege.  Onus is on person claiming privilege to prove it.
- also, case-by-case privilege creates uncertainty in the law
Wigmore’s Criteria
1.  The communications must originate in a confidence that they will not be disclosed.

2.  This element of confidentiality must be essential to the full & satisfactory maintenance of the relation between the parties.
  Query:  are we looking at relationship generally or the specifics of the case?

- obviously, Wigmore meant it in the general sense, but now that we are using it case-by-case, we must look at both (see paras 25 & 29 of A.M. v. Ryan).

3.  The relation must be one which in the opinion of the community ought to be sedulously fostered.

4.  The injury that would inure to the relation by the disclosure of the communications must be greater than the benefit thereby gained for the correct disposal of the litigation.
- Wigmore’s criteria, if satisfied, were initially meant to create a class privilege.  Being misused, as we apply them on a case-by-case basis.
R. v. Gruenke (A.M. v. Ryan’s predecessor)

- adopted Wigmore Four, but in that case failed on #1

- in this way, A.M. v. Ryan is better, since it discusses all four.

- Gruenke originated in Manitoba.  Tried to argue priest-penitent privilege as a class privilege.

- court felt that such a change should be left to the legislature!

A.M. v. Ryan
- the message from SCC:  we’re in no hurry to find privilege.  You’ll have to make a very strong argument under the Wigmore Four to get case-by-case.
V.(K.L.) v. R.(D.G.)
- here, they wanted to protect confidence, not relationships.  Wigmore wanted to protect relationships.  Said privilege did not protect confidentiality.  Case never went to SCC, as she settled.

- twisted Wigmore Four to fit the facts of that case, so her diaries didn’t have to be disclosed to her abuser.

American Position

- Americans prefer class privileges:  see Jaffee v. Redmond
- they hate the case-by-case approach Canadians have taken.

Public Interest Immunity
From the text, p.172:  “Government documents and information may be protected from disclosure when a judge determines that the public interest in preserving the confidentiality of the information prevails over the public interest in seeing that litigants have access to all relevant evidence.”

p.173:  “The court is, in fact, called upon to balance two competing public interests.  On the one hand, it is in the public interest that the administration of justice should not be frustrated by the withholding of relevant information.  On the other hand, there are certain government secrets that should not be disclosed in the public interest.”

- like a privilege, but not a privilege, because no one owns it.
- in reality, it is as though the government owns it.

- lack of ownership makes waiver a problem, but court approaches the problem realistically.

- provides both CLASS & CONTENT protection
  1.  Class protection

- like solicitor-client:  bring yourself within the class & you are protected ~ s.39 of CEA

ex. Cabinet documents ~ once privilege is asserted, examination shall be refused

  2.  Contents protection

- s.37 of CEA

- broader (may also be claimed by other interested persons), but subject to a judicial balancing (see subs.2)

  - public interest in disclosure vs. specified public interest
  3.  Common law also recognises public interest immunity

- again, involves a balancing (see text:  Carey v. Ontario)


From the text, p.175:  Factors to consider provided by Carey:


  - the level of decision making

  - the nature of the policy decision

  - the particular contents of the document

  - the time when the document or information is to be revealed

  - the importance of the case

  - the need or desirability of producing the documents to ensure that the case can be adequately and fairly presented

  - whether or not the allegations involve government misconduct

  - the ability to ensure that only the particular facts to the case are revealed.

NOTE:  remember division of powers ~ if it is a matter of provincial jurisdiction, CEA doesn’t apply.  Must go back to common law & balancing act.  No comparable provincial statute.
Informant Privilege
From the text, p.176:  “The common law protects the identity of an informer from disclosure in a criminal or a civil proceeding.  This is recognised as a fixed rule.  It is subject to only one exception, imposed by the need to demonstrate the innocence of an accused person.”

p.176:  “The rule protects the informant’s identity; it does not protect the information provided.  However, the information should not be divulged where to do so threatens to reveal the informant’s identity.  In the case of anonymous tips, where it may be impossible to determine which details of the information provided by an informer will or will not result in that person’s identity being revealed, then none of those details should be disclosed [see Leipert].”
- strongest privilege of all (Stuesser thinks it’s even stronger than solicitor-client)

- subject to only one exception:  innocence-at-stake
- Procedure:  accused must apply for disclosure.  Must give a basis for disclosure (show innocence-at-stake). Examples:

  - material witness ~ was at the scene

  - agent provocateur ~ entrapment issue

  - search was not reasonable (breach of s.8)

  - evidence was planted

- judge will then review the evidence & decide if anything aids the accused.  May edit it (grant partial disclosure)
- Crown must then make a decision:  may stay the charges, or decide not to call further evidence.  Crown has the option of stopping the proceedings.
Who owns it?
- see para 15 (p.359) of Leipert
  - it is a broader type of ownership

  - owned by both the Crown & the informant

- both would have to agree before privilege waived
Public Interest Immunity vs. Informer Privilege
- sometimes a claim for public interest immunity under s.37(2) becomes cloaked within claim of informant privilege
- be sure to compartmentalise them!

Query:  is the issue disclosure of informant’s identity?  If so, then it would likely fall under informant’s privilege.

  - be sure to ask:  what information is being disclosed?  Are they truly an informant?

  ex. Allowing police to use your home in surveillance


- still undecided; some courts in Ontario have decided that this falls under informer privilege.

Vulnerability to a Charter Attack

- may be able to overthrow s.39 by using a Charter argument

  - would need to show “innocence-at-stake”
Protection of Third Party Records in Criminal Cases
From the text, p.167:  “In criminal cases, the Crown has a duty to turn over to the defence all relevant information in its possession.  Third parties are under no such duty.  The accused must apply to the court for the production of third party records.  In sexual offence cases, there is a special legislated procedure the accused must comply with before the trial judge orders a complainant or witness to produce specified records to the accused.  If the records have already been turned over to the Crown, they are not to be disclosed to the accused unless the complainant witness waives their protection or the trial judge orders production.”
p.167:  “In a criminal case, the Crown is obliged to disclose to the accused all relevant information that it has in its possession…The threshold for ‘relevancy’ for Crown disclosure is low…The Crown has a discretion to refuse to make disclosure on the grounds that the information sought is clearly irrelevant or privileged…Any privilege claimed, however, cannot unduly limit the right of the accused to make full answer and defence…On the other hand, the duty to disclose does not extend to information possessed by arms of government not involved in the investigation; nor does it apply to information held by third parties.”

p.168:  “In R. v. O’Connor, a majority in the Supreme Court went on to find that documents or records provided to the Crown by complainants or other third parties lost any cloak of confidentiality that might have otherwise applied.  The material became ‘public property’, which now needed to be disclosed to the accused.”

p.169:  “Third party disclosure, unlike Crown disclosure, requires a weighing of competing rights.  The accused’s right to make full answer and defence must be weighed against the third party’s right to privacy.”
p.169:  Two-step procedure:  “In step one, the accused must convince the trial judge that the information sought is ‘likely to be relevant’…If the trial judge is satisfied that the information sought is ‘likely to be relevant’, then the information is produced to the judge for review.  If the information does not meet the necessary threshold of relevance, then the analysis stops and no production order will issue.  At this stage, there is no balancing of competing interests or rights.  In step two, the trial judge is to examine the records to determine whether, and to what extent, they should be produced to the accused.  It is at this stage that the trial judge is to balance competing interests.”

p.170:  legislation soon followed which overturned the decision in O’Connor for sexual offences.  Note that it still applies in all other cases.
p.170:  “The legislation [s.278.1-.91 of the CC] places a broad limitation on access to third party records in sexual assault cases.  It applies to both complainants and other witnesses.  ‘Record’ is defined as including ‘any form of record that contains personal information for which there is a reasonable expectation of privacy.  Moreover, the production procedures apply even though the witness may have turned over the records to the prosecution, contra the majority in O’Connor.  In these situations, the Crown is under a duty to notify the accused that it has such a record in its possession, but is not to disclose the record’s contents unless the witness waives the protection or the court so orders.”
p.170:  legislation sticks with the two-step test, but changes it in important ways.  Sets out 11 assertions which one their own are not enough to meet the first step test of relevancy.  As well, balancing of interests is to take place during the first step (before production to the judge), so he is basically acting in the dark.  This seems to be misplaced.  Should only occur after production to the judge for his review.  As well, three new factors have been added to the list.
p.172:  “In conclusion, the new legislation provides far more protection for witnesses and complainants in sexual assault cases than any other case-by-case privilege…aimed at preserving privacy as opposed to protecting a privileged relationship.  Unlike a case-by-case privilege, the onus is on the accused to gain access to the records, rather than on the witness or complainant to protect their privacy.”



Calling Witnesses
First Question:  COMPETENCY
- the old common law was very restrictive
  - criminals could not testify

  - anyone interested in the litigation could not testify


- also included interested parties’ family members.

  - broad exclusion of witnesses

- needed to be remedied by statute:  see s.3 of the CEA, s.3 of the MEA
  - interest or crime no longer disqualify you from testifying

What is meant by competency?

1.  CAPACITY

  - ability to observe, recall & tell

2.  RESPONSIBILITY

  - person is prepared to accept the responsibility of testifying truthfully.
- for most witnesses, this is not a problem

Ex. Cockatoo on the stand in divorce case.

Competency of Child Witnesses

- for child witnesses, we must start with competency & s.16, CEA/s.24, MEA
- used to require corroboration, but both have since been amended.

- McLachlin basically says:  treat child witnesses just like adult witnesses

- what is our definition of ‘child’:  14 years old, or an adult whose mental capacity is challenged
The Process

- hearing is mandatory; must look at both capacity & responsibility

  - if it is a jury trial, will be held in front of jury
- judge asks the questions of the child, but Stuesser would prefer if person calling the witness (usually the Crown) asked the questions.

- if the person understands an oath, they will be sworn (see subs.2) or they may affirm
- if they do not understand oaths/affirmations, they may testify if they can promise to tell the truth (subs.3)
- McLachlin wants to take a more common-sense approach

- need to make sure that child does promise to tell the truth.

- better ask specific questions ~ children don’t do well with abstracts.

- if you challenge mental capacity, the onus is on you to prove why this persons ought not to testify (reversal of onus)
- with children, you must convince the court why they should testify
Spousal Competency
From the text, p.160:  “No husband is compellable to disclose any communication made to him by his wife during their marriage, and no wife is compellable to disclose any communication made to her by her husband during their marriage.”  See s.4(3) of CEA.

p.161:  R. v. Zylstra:  “The Ontario Court of Appeal held that the privilege could be asserted, but that it would have to be asserted in the presence of the jury; otherwise, the jury could well be confused as to why the Crown was not pursuing certain obvious lines of cross-examination.  The Court also held that when the privilege was asserted, then a special instruction was called for.”

p.161:  England has abolished spousal privilege in both criminal & civil cases
p.162:  not limited to confidences; protects any communication (words or actions).
- other main area of competency

- statute needed to change the common law

- s.4 makes accused & their spouse competent in their own defence

  - doesn’t apply to co-accuseds
  - doesn’t mention the Crown
  - doesn’t say anything about compellability
- under CEA, accused & spouse are not competent to testify for the prosecution
Exceptions:

  4(2):
crimes against the marriage (ex. sex crimes, sex crimes against children, marital property offences) make the spouse competent & compellable for the prosecution

  4(4):
crimes of violence against children make spouse competent & compellable for prosecution

  4(5):  covers common law, where spouse is the complainant (ex. spousal abuse - if you can’t call the complainant, the accused cannot be convicted)

- should we expand these provisions to include ‘common law’ relationships?

  - this would exclude more evidence

- many suggest that we should just scrap these rules
  - we have, at the provincial level, for civil matters
R. v. Salituro
- irreconcilable spouses can be competent witnesses for the prosecution
Permanency
- Is this privilege permanent? 

 - No, it dies with the marriage.
Competency vs. Compellability under s.4(5)
- they are competent, but are they compellable?  

  - This is the battleground.  Still undecided.



Self-Incrimination
From the text, p.181:  “The testimony of a witness cannot be used to incriminate him in a subsequent proceeding unless the testimony itself forms the actus reus of the offence that is being prosecuted at that subsequent proceeding.  If earlier testimony is inconsistent with the testimony being given by the accused at his trial, the earlier testimony can, however, be used to challenge his credibility as a witness.  Earlier testimony can generally be used against a witness in a subsequent civil or non-penal, administrative proceeding.  Derivative evidence, being evidence that would not have been discovered but for the testimony of the witness, cannot be used to incriminate him in a subsequent proceeding.”

p.182:  s.13 constitutionalises ‘use immunity’.

p.182:  Dubois is the case that gives us the explanation for why we don’t use prior testimony (2 reasons).

p.183:  “s.13 applies only if the subsequent proceedings are brought in an effort to impose penal consequences on the witness.”  Protects from incrimination, not civil liability.  This is also the explanation for the exception created in Kuldip:  using the testimony to attack credibility is not ‘incrimination’.
p.184:  Role of s.7:  “In some cases, section 7 of the Charter can be used at the subsequent proceeding to exclude evidence derived from the earlier testimony of a witness.  This will occur where the authorities are attempting to use evidence against the accused that they would not have found but for his earlier compelled testimony.  Although the burden is initially on the accused to prove that the evidence would not have been discovered without the testimony, the burden can effectively be shifted to the Crown.  If the accused can show a plausible connection between his testimony and the discovery of the evidence, the court will expect the Crown to prove on the balance of probabilities that the evidence would have been discovered even without the testimony.  If the Crown cannot do so, the derivative evidence is excluded.  This burden shift occurs because, as a practical matter, the Crown is in a better position than the accused to lead evidence about the investigation.”

p.185:  “In rare cases, persons suspected of, or charged with, offences may be non-compellable in proceedings where they are not charged but which deal with the subject matter of the offences for which they are suspected, such as public inquiries.  If the sole purpose in calling them as witnesses is to obtain self-incriminatory information from them, they cannot be forced to testify.  Beyond this restriction, the law is not certain.  It appears that if there is a legitimate public interest in having the evidence of a witness at that proceeding, the witness will be required to testify unless the predominant purpose in calling him was to obtain self-incriminatory evidence against him and he will be prejudiced by his testimony.  In non-penal proceedings governed by the provincial evidence acts, the parties can be forced to testify by the opposing parties.”
p.188:  “The failure of the accused to testify cannot be used as evidence of his guilt, where the evidence in the case already shows the accused to be guilty beyond a reasonable doubt, the trier of fact may use the failure of the accused to testify to conclude that the accused has no explanation that could raise a reasonable doubt.”

p.195:  “In an effort to compromise between the right of full answer and defence of the accused and the constitutional right of silence of the co-accused, the Supreme Court has held that the pre-trial silence of the co-accused can be used solely to challenge her credibility, and not as evidence of her guilt.”  See R. v. Chambers (1995).

- common law gave you a right to refuse to answer questions which may incriminate you

- given constitutional protection in the US ~ Fifth Amendment

- in Canada, we have modified the rule.  You have no right to refuse to answer, but you do have the protection that your testimony can’t be used against you.
- competency is one way to shore-up protection against self-incrimination.

Exemption from Testifying under s.7 of the Charter
- need to look at purpose

  - no exemption where the purpose of the proceeding is legitimate
  - may exempt where predominant purpose is to obtain incriminating evidence & the witness is prejudiced significantly.

- look to see if prejudice can be corrected by ‘use immunity’ & ‘derivative use immunity’
  - if so, witness may testify

- ‘use immunity’ = cannot be used in a subsequent trial
- ‘derivative use immunity’ = evidence gathered as a result of testimony (evidence derived from the testimony)
  - applies where accused subject to penal sanctions

STEP 1:  Accused must show a plausible connection between testimony & evidence.


STEP 2:  Crown must then prove on a balance of probabilities that they would have discovered it anyway (without testimony)

- if Step 2 cannot be proven, derivative evidence cannot be used, either
R. v. Jabarianha (November 15, 2001, SCC)

- cannot cross-examine on the fact that their testimony is protected by s.13, unless you have evidence of collusion
- but Stuesser believes this is wrong…it is relevant to credibility

Using Prior Testimony
- Why don’t we allow it (see Dubois):

  1.  Case-to-meet principle

  2.  Makes defendant a witness against himself
- see hypothetical in Kuldip (p.403):

  “For example, a situation could arise where A is charged with murder and B gives testimony at A’s trial that B was with A in Montreal on the day of the alleged murder committing a bank robbery.  B may subsequently become the accused in a trial for robbery and choose to take the stand in his defence.  If B then testifies that he was in Ottawa on the day of the alleged robbery, the Crown is entitled to cross-examine B with respect to the discrepancy between his current testimony and his previous testimony.  The previous statement is used only to impeach the accused’s credibility with respect to his current testimony that he was in Ottawa on the day of the alleged robbery.  The previous statement may not be used, however, to establish the truth of its contents; it may not be used to establish that the accused did, in fact, commit the alleged bank robbery.  In the situation just described, it would be incumbent upon the trial judge to give a warning to the jury that it would not be open to it to conclude, on the basis of his previous statement, that the accused was in Montreal on the day of the alleged bank robbery nor to conclude that the accused did, in fact, commit the bank robbery.  The jury would have to be warned that the only possible conclusion open to it from such cross-examination would be that the accused was not telling the truth when he said that he was in Ottawa on the day of the robbery and that he was not, in fact, in Ottawa on that day.  Of course, this in turn might well enable it to conclude, beyond a reasonable doubt, that B was in Montreal committing the robbery; but this conclusion would only be reached as a result of other evidence which will have become uncontradicted evidence as a result of the cross-examination which has impeached the credibility of the accused and thereby caused the jury to disbelieve the accused’s current testimony.”

Statutory Provisions Regarding Self-Incrimination
Charter:

  ss.11(c), (d) & 13

CEA:
  s.5(1):  forces you to answer

  s.5(2):  depends on whether you objected at your civil trial

MEA:

  s.8:  spousal privilege ~ owned by the one communicated to (the receiver), not the maker of the statement

  s.6(1):  forces you to answer

  s.6(2):  requires that you object under s.5 of the CEA at your criminal trial

Competency & Self-Incrimination:  True or False
1.  You are charged with dangerous driving under the Criminal Code.  The Crown cannot call you to testify.

TRUE:  you are not a competent witness under common law; has not been modified by statute.  Also have protection of the Charter.

2.  Your wife cannot be called by the Crown in the criminal trial for dangerous driving.

TRUE:  at common law, spouse is not a competent witness.  Has been modified by s.4(2), (4) & (5) of CEA.  Doesn’t fit into those exceptions.  You would have to modify the common law ~ unlikely!

3.  You are also charged with careless driving under the Highway Traffic Act.  At the trial for this offence the Crown can call you to testify.

FALSE:  protected by s.11(c) of the Charter.  Would not have to testify.

4.  At your Highway Traffic Act trial, the Crown may call your wife as a witness.

TRUE:  covered by MEA, not s.11(c) since she is not charged.  Competent & compellable under s.4 of MEA.

5.  Your wife wants to testify at your Criminal trial [she is tired of your dangerous driving].  In this instance she can testify for the Crown.

FALSE:  See #2.

6.  A civil action is brought against you.  At the civil trial the opposing side may call you to testify.

TRUE:  s.4 makes you competent & compellable.

7.  At the civil trial the opposing side calls your wife to testify.  She is asked to tell the court about what you told her about the accident.  You can object & claim privilege.

FALSE:  wife owns the privilege (under s.8 of the MEA); she may waive it if she wants.  Can’t claim privilege for her, but you might object & say she should be apprised of her right to use privilege.

8.  The criminal trial proceeds.  You testify.  The civil action follows.  The opposing side may use what you said at the criminal trial against you.

DEPENDS ON WHETHER YOU OBJECTED AT CRIMINAL TRIAL:  Charter does not apply; s.5 of the CEA is limited to criminal proceedings; s.6 of the MEA is much broader.  MEA applies.  Broader protection than Charter, but you must object under s.5 CEA to have it kick-in.

9.  The civil trial proceeds.  You testify.  The criminal trial follows.  The Crown may use what you said at the civil trial against you.

FALSE:  s.13 of the Charter applies, but can still be used to impeach your credibility, according to Kuldip.

10.  The Minister of Justice calls for an inquiry into a wrongful conviction.  The purpose of the inquiry is to see if criminal charges are warranted.  The lead Crown Attorney and police officers are called to testify.  Can they refuse?

MAYBE:  Need to do a s.7 analysis.

Three Cases on Self-Incrimination
Dubois, Mannion & Kuldip.

R. v. Kuldip
- tries to differentiate between incrimination & credibility.

- Stuesser thinks we should go back to first principles.  Once the accused decides to take the stand, the two principles are no longer in play.  We should be able to cross-examine him on it.

- 2 principles simply mean Crown cannot use the evidence in its case, but this seems to go out the window once accused takes the stand.  But you can only use it towards credibility (Kuldip).



Confessions
From the text, p.193:  “Adverse inferences cannot generally be drawn against an accused because of his pre-trial silence.  Statements made by an accused are admissible in evidence against him where the Crown proves beyond a reasonable doubt that they are voluntary in the sense that (a) they have not been obtained from him as the result of fear of prejudice or hope of advantage held out by persons in authority; and (b) they have not been obtained from him as the result of an atmosphere of oppression created by persons in authority.  Where there is a foundation in the evidence to raise the possibility that the statement was not the product of an operating mind, the Crown must establish beyond a reasonable doubt that it was.  A statement will be the product of an operating mind where the accused possesses the limited degree of cognitive ability necessary to understand what he is saying and to comprehend that the evidence may be used in proceedings against him.  Where the accused establishes on the balance of probabilities that her statement was obtained in violation of the Charter, it will almost certainly be excluded.  Violations of the right to counsel represent the most common basis for such exclusion.  The constitutional right to silence of a detained person is also contravened where an undercover state agent actively elicits a statement from the accused.”
p.195:  “In a civil case there is no fixed rule preventing an opposing party litigant from calling as evidence a statement that was obtained from the other party in violation of any of these rules, although the trier of fact may choose to give an involuntary statement no weight.”

p.196:  The traditional confession rule has three components:  “First, there must be either fear of prejudice or hope of advantage.  Second, that fear of prejudice or hope of advantage must be held out by a person in authority.  Third, that inducement must cause the statement.”
p.200:  “In some cases, section 7 prevents the Crown from incriminating accused persons with statements that they have been compelled by statute to make…In deciding this, focus is given to whether the statement is the product of ‘real coercion’, whether there is an adversarial relationship at the time, whether the risk of unreliable confessions is presented, and whether the legislation increases the risk of state abuse.  Therefore, persons who voluntarily enter a regulated activity…will not be protected.”
- simply a statement made by the accused to a person in authority
- a special kind of admission

What Do We Mean by ‘Person in Authority’?
- subjective, but need a reasonable basis for why accused felt the person was ‘in authority’

Ex. police officer, Crown prosecutor, corrections officer, school principal, teacher.

Why Does it Matter?
- need to hold a voir dire on whether confession was voluntary.

- needs to be proven BEYOND A REASONABLE DOUBT (the one exception)

Why Do We Treat Confessions Differently?
1.  Very powerful evidence
- note, however, a ‘confession’ includes any statement (may be inculpatory or exculpatory).  In this way, it is like an admission.

2.  Worried about voluntariness
Voluntariness
- law is very concerned about:

  1.  Threats, Promises, Inducements

- an ‘external’ concern; worried about what was actually said by the person in authority.
  2.  Atmosphere of Oppression

- not looking for specific threats; more of a general, overall picture.


ex. Hoilett (p.417).

  3.  Does the Accused have an Operating Mind?

- do they have free will?  Did they really make a voluntary choice?  Do they have the mental capacity to understand they’re talking to the authorities?
  4.  Police Trickery

Ex. police posing as chaplain; injecting diabetic with truth serum


- needs to be something which ‘shocks the community’; if not shocking, then it’s just good police work.

R. v. Oickle
	Improper
	Proper

	- oppressive environment
	- mental relief

	- shocking tricks
	- morality

	- promise leniency
	- minimize crime

	- quid pro quo
	- exaggerate

	
	- third parties (though cannot be a quid pro quo or threat of harm)


- seems to say that police officers will have to go a long way before we say that confession was induced

Two Concerns:
1.  Reliability:  this was the main concern of the common law.

2.  Fairness (to the accused):  want the state to act fairly, due to its immense power.

R. v. Sweeney
- robbery case; looking to exclude his statement (not the gun)

- cop threatened to trash his mother’s house

- appellant then tells them where the gun is & draws a diagram

- now arguing St. Lawrence Rule, which basically says that if derivative evidence corroborates the statement, though it may have been induced, it can be admitted into evidence.
  - this is the common law position; does it jive with the Charter and broader notion of fairness?

- can’t overrule St. Lawrence, so instead he creates an overriding discretion in the trial judge…only in exceptional circumstances will this evidence now come in.
- St. Lawrence Rule is on shaky ground; doesn’t jive with broader notion of fairness



Right to Silence
- made-up of a number of rights, like…

The Right to Counsel
- remember s.10(b), right to counsel upon arrest or detention

Two Parts:
  1.  Information:  right to (duty) counsel

  2.  Implementation:
given a reasonable opportunity to obtain counsel





cease questioning during that time





allowed to consult in private

- this right can be waived
From the text, p.202:  “the Court in R. v. Whittle equated the standard for waiving the right with the operating mind test:  ‘The accused must be [shown to be] capable of communicating with counsel to instruct counsel, and understand the function of counsel and that he or she can dispense with counsel even if this is not in the accused’s best interests.  It is not necessary that the accused possess analytical ability.”

Hebert case

- informed of his right to counsel

- indicated that he did not wish to make a statement

- placed in cellblock with an undercover police officer; makes an incriminating statement

Is confession rule triggered?  

  - No, because Hebert didn’t know Miller was a ‘person in authority’.
- this statement cannot be excluded under the common law

We must then turn to the Charter…

  - not a s.10(b) violation ~ he was informed of his right to counsel

  - use s.7 ~ right to silence.

What is the Rationale Behind the Right to Silence?
- Right to choose.  Freedom of choice (see p.439).

R. v. Guimond (1999), 137 Man. R. (2d) 132 (Q.B.)

- police must stop questioning when accused says ‘No’.  ‘No’ means ‘no’.  There is a right to silence.

- Hebert does not say this & Hebert prevails.
The Scope of Hebert
- explained in R. v. Broyles
Who is an agent of the state?
- The Test:  “Would the exchange between the accused and the informer have taken place but for the intervention or the inducements of the state or its agents?”
When is a statement elicited by an agent of the state?
- Consider:

  1.  The Nature of the Exchange: (active or passive elicitation)

“Did the state agent actively seek out information such that the exchange could be characterised as akin to an interrogation, or did he or she conduct his or her part of the conversation as someone in the role the accused believed the informer to be playing would ordinarily have done?


“Was the conversation the functional equivalent of an interrogation?”
  2.  Nature of the Relationship: (need to determine informer’s motive)


“Did the state agent exploit any special characteristics of the relationship to extract the statement?  Was there a relationship of trust between the state agent and the accused?  Was the accused obligated or vulnerable to the state agent?”
American Position
- ‘No’ means ‘no’.  Once accused says ‘No’, police have to stop questioning.  Concerned about coercion of people in detention.

- also note:  we do not have a right to have counsel present during questioning, only a right to contact counsel (unlike in US)

Contrast with Right to Counsel
- questioning must cease; accused must be given a reasonable opportunity to exercise this right.
English Position
- UK has done away with the right to silence.  May also draw inference from silence.

- instituted other protections:

  - need to have lawyer present

  - audio & videotaped (these are also statutorily demanded in Australia)

Stuesser’s Position
- Stuesser thinks we should draw an adverse inference if cops don’t audio or videotape.  They have the means & they chose not to use them.

Scope of the Right to Silence

- does not apply unless person is detained


Exclusion of Evidence Under the Charter ~ s.24(2)
From the text, p.227:  “Unlike the issue of whether derivative evidence is conscriptive, the Crown cannot rely on unconstitutional discovery techniques to argue that conscriptive evidence would have been found in any event…The alternative means proposed by the Crown must therefore be lawful.”

p.227:  two methods of proving discoverability:  (i) independent source; or (ii) inevitable discovery (which, in most cases, could also be classified as ‘independent source’).

- look to the history of the provision:  it was meant to be a compromise between old common law/pre-Charter position (no exclusion) and American position (automatic exclusion)

  - note however that ‘automatic’ exclusion in US has been riddled with exceptions.

- explained by Mme Justice McLachlin (p.496)

- Canadian provision allows for a balancing of interests.

- s.24(2) is the remedy which flows from a breach of the Charter (deals with evidence)

- NOTE:  s.24(1) can also be used to exclude evidence, but only in very narrow circumstances

Important Provisions in s.24(1)
- anyone who’s rights have been infringed ~ goes to standing

- needs to be a court of competent jurisdiction ~ not a preliminary inquiry, small claims court, bail hearing or parole board.
Important Provisions of s.24(2)
- evidence must be linked to the breach
- must weigh all the evidence

- burden is on the person looking to have the evidence excluded
Why Do We Exclude Evidence Under s.24(2)?
Three Arguments:

  1.  Remedial:  remedy the breach


- s.24(2) is NOT remedial.  Does not put the person back into the position they would have been had breach not occurred.


- this argument repudiated in Collins

- if this were the case, the main focus would be on discoverability


  - if evidence could have been discovered, the breach should not be remedied

  2.  Deterrence:  a remedy for police conduct; meant to deter the state.


- also repudiated in Collins

- focus here would be on good faith basis or conduct; must look at what was in the mind of the police.

  3.  Preserving the Administration of Justice

- we are talking about bringing the whole process into disrepute


- this is the issue; this is the main focus of s.24(2)
How Do We Do This Analysis?
Three Steps:
  1.  Applicant’s rights under the Charter are infringed

- this is an issue regarding standing

- remember infringement must be done by the state
  2.  Evidence connected to the breach of the Charter

- all that’s required is a temporal connection that is not too remote

- the leading case:  Strachan

  - police had a search warrant for narcotics.  Thought he might have weapons, too.


  - Strachan is handcuffed (detained); wanted to contact a lawyer.  He was delayed.


  - how was his failure to contact a lawyer linked to the evidence obtained by the lawful search?


  - court rejected factual causation ~ ‘but for’ test

  - required instead a temporal connection that was not too remote


- so, if evidence obtained before breach, it will not be excluded


- a very low threshold; this is only a little ‘speed bump’


- wanted to give this section some teeth

  3.  Need to show that the admission of the evidence would/could bring the administration of justice into disrepute

- this is the Collins case:


  - undercover police officer tackles Ruby Collins; dropped a balloon full of heroin


  - called to testify, but his testimony was objected to as hearsay.  Objection was sustained.  Thus there was no evidence before the court as to the reasonable basis for his tackle.


  - had to interpret s.24(2):  “all the circumstances” means ‘could bring the administration of justice into disrepute in the eyes of the reasonable man, impassionate & fully apprised of the circumstances of the case.’

  - Grouped factors into three sets:


1.  Trial fairness:  type of evidence; conscripted/emanating from the accused.



2.  Seriousness of the Charter violation:  good or bad faith; serious or technical 


violation, necessity or urgency; other lawful means; discoverability



3.  Effect of excluding the evidence:  significance of the evidence (will it result 


in an acquittal?); seriousness of the crime (for minor offences, more likely 


to exclude).



- however, matters which affect trial fairness in cases involving serious 


offences will be more likely to result in exclusion


  - Le Dain, in dissent, worried that we were creating an automatic exclusionary rule.  Once it was found to affect trial fairness, it would be excluded.

Let’s Apply This Test to Hebert:

- Were his rights infringed?  Yes.

- Temporal connection that was not too remote?  Yes.

- Brings administration of justice into disrepute?


1.  Trial fairness:  would render trial unfair


2.  Seriousness of violation:  fairly serious


3.  Effect:  would result in an acquittal.

- Evidence was not excluded.

Interpretation of Hebert
- has been interpreted to mean that (1) trial fairness and (2) seriousness of violation are alternate methods of getting evidence excluded.  If you can’t use one, use the other
- this was the law in Sopinka’s dissent; has subsequently been adopted by other decisions.

R. v. Stillman (1997)

- McLachlin, in dissent, says we should do away with Collins groupings

  - also takes issue with ‘conscripted’ vs. real evidence


- real evidence is not self-incriminating; only testimonial evidence can be self-incriminating

- Majority (written by Cory) sticks with Collins groups.

- it is an explanation of what was meant by ‘trial fairness’
- now focuses on conscription (how the evidence is obtained), not on what the evidence is.
- Presumption:  if conscripted, will render trial unfair.

- if not conscripted, move on to ‘seriousness of the violation’
- where evidence is conscripted, Crown may argue discoverability
- if Crown cannot prove discoverability, the trial would be rendered unfair & the evidence will be excluded
- if proven discoverable, go on to look at seriousness of the violation
TIP:  look at the pieces of evidence separately.
Handout on Exclusion of Evidence Under the Charter, According to Stillman:
*Accused must prove the following on a balance of probabilities:

1.  Breach of the Charter
  - accused’s rights

  - by the state

  - court of “competent jurisdiction”

2.  Evidence was Obtained in a Manner that Infringed

  - “temporal connection” that is not too remote

3.  Exclude if could bring the administration of justice into disrepute

  Step 1:  Is the Evidence Conscripted or Non-Conscripted?


- conscripted = where accused is compelled to provide:


  statements/bodily samples/use as evidence of the body (ex. line-ups) OR


  evidence derived there above (derivative evidence)


- if conscripted = render trial unfair => EXCLUDE

  Step 2:  Where Evidence Conscripted (Discoverability)

- Crown may show evidence was “discoverable” 


  - on balance of probabilities

  - NOTE:  Crown bears the burden

- if “discoverable” = NOT render trial unfair


- if “not discoverable” = trial unfair => EXCLUDE

  Step 3:  For Non-Conscripted or Discoverable Evidence


- consider seriousness of the violation & effect of the exclusion on the administration of justice in deciding whether to exclude the evidence


  - good faith/bad faith



- technical breach/serious violation


  - urgency/emergency/necessity


- availability of other means


  - seriousness of offence



- effect of exclusion (acquittal?)
Handout on The Charter:  Where Are We Now?
	R. v. Collins
The Three Groupings

	Trial Fairness
Option #1 for Exclusion:

“conscripted & emanating from” vs. “real”
	Seriousness of the Violation
Option #2 for Exclusion:

Look to the conduct of the authorities.
	Effect of Exclusion
If trial fairness affected, more likely to exclude in serious cases:  “generally exclude”.


	R. v. Hebert
Trial fairness & seriousness of violation are two independent ways to EXCLUDE evidence.  Good faith etc. on the part of the police cannot purge the taint if an accused’s right to trial fairness has been infringed.


	“Discoverability Based on the Participation of the Accused”
R. v. Burlingham

	If the evidence could not have been discovered BUT FOR THE PARTICIPATION of the accused, its admission would render the trial unfair.

Look to Crown to prove “discoverability”
	Trial fairness affected = exclude.

If the evidence would have been discoverable without the participation of the accused then the evidence is treated as “real”.  Go on to seriousness of the violation.


	“Conscriptive” v. “Non-Conscriptive” Evidence
R. v. Stillman

	STEP 1:  Classify the evidence as conscriptive or non-conscriptive based upon the manner in which the evidence was obtained.  If the evidence is non-conscriptive, its admission will not render the trial unfair and the court will proceed to consider the seriousness of the breach and the effect of exclusion on the repute of the administration of justice.
	STEP 2:  If the evidence is conscriptive and the Crown fails to prove on a balance of probabilities that the evidence would have been discovered by alternative non-conscriptive means, then its admission will render the trial unfair.  The court, as a general rule, will exclude the evidence without considering the seriousness of the breach.
	STEP 3:  If the evidence is found to be conscriptive and the Crown demonstrates on a balance of probabilities that it would have been discovered by alternative non-conscriptive means, then its admission will generally not render the trial unfair.  However, the seriousness of the Charter breach will have to be considered.


Let’s Apply This Process to Stillman:

1.  Was there a breach?  Yes, it was an unreasonable search & seizure under s.8.

  - has a right to privacy; need a warrant to get this evidence.

2.  Temporal connection?  Yes.

3.  Would the admission of this evidence bring the administration of justice into disrepute?

  A.  Was it conscripted?  Yes, even though it is real evidence (see para 80 on p.480)


- CA felt this was real evidence.  This distinction is unimportant now.  Look only to see whether it was conscripted.


REMEMBER:  only covers statements, bodily samples or use as evidence of the body


- in Stillman, teeth impressions, hair & swabs were conscripted.

  B.  Then look at discoverability:  not discoverable; DNA warrants didn’t exist yet (see p.508).

  C.  If it were discoverable, we would need to look at the seriousness of the violation:


  - disregard for his rights


  - serious penalty


  - no urgency


  - bad faith


Balance against:


  - would result in an acquittal for the most serious crime


- not an open & shut case

- however, since it was not discoverable, it would be excluded.
- Remember, if there is no Charter breach, we don’t get into a s.24(2) test.
A Note on Procedure
- in pre-trial Charter motions, police officers would be called by defence (they must prove exclusion)

- however, in the case of confessions, Crown must prove voluntariness beyond a reasonable doubt

- generally the Crown starts first…but both are heard at one hearing

Exclusion of Evidence in the Absence of a Charter Breach

From the text, p.237:  “It is now settled that courts can, in fact, exclude evidence because of how it was obtained, even in the absence of a Charter breach.”

p.238:  don’t use the same technical formula as developed under s.24(2).
p.239:  instead, look at all the circumstances.  Factors militating in favour of exclusion would include:  (a) the manner of obtaining the evidence renders it unreliable; (b) given the nature of the evidence, it could be misleading; (c) the misconduct is so serious that admission of the evidence would violate the appellant’s right to a fair trial, taking into account all the circumstances and society’s interest in finding out the truth; and (d) as a result of the unfair conduct, the accused is compelled to incriminate himself.”  This could be used by administrative tribunals or other courts who are not of ‘competent jurisdiction’ to administer Charter remedies as an alternative means of excluding improperly obtained evidence.


Judicial Notice
From the text, p.285:  “Judicial notice is the acceptance by a court, without the requirement of proof, of any fact or matter that is so generally known and accepted in the community that it cannot be reasonably questioned, or any fact or matter that can readily be determined or verified by resort to sources whose accuracy cannot reasonably be questioned.  It is important to distinguish between taking judicial notice of ‘adjudicative facts’ and ‘legislative facts’.  Judicial notice, as outlined, applies to adjudicative facts, which are facts to be determined in the litigation between the parties.  Legislative facts are also admitted without the need for proof.  However, legislative facts are those that have relevance to legal reasoning and the law-making process and involve broad considerations of policy.  Legislative facts assist in determining questions of law and are not intended to assist in resolving questions of fact.  Judicial notice also includes ‘social framework facts’, which provide a context for the judge to consider and apply the evidence in a given case.  This information may be provided to the court by experts where necessary, or may be accepted by the trial judge as a matter of common knowledge in the community.  The ‘social framework facts’ will only have relevance if linked to the evidence in the particular case.”
- may be taken of law or facts

- provisions contained in MEA; concerns with expediency in recognition of statute law in other jurisdictions.

- contrast with book of authorities:  not going in as evidence

- exception:  Simpson v. Geswein:  bringing criminal conviction into civil trial

- the beauty of judicial notice:  no need to call any evidence on those points.  Simply ask judge to take notice of it.
Two Categories:

  1.  Adjudicative Facts

- facts involved in this dispute between the parties

- specific to this litigation
  2.  Legislative Facts

- of a more general nature


- relevant to legal reasoning & law-making

ex. lots of legislative facts go in during Charter cases


  - articles, publications, statistics


  - assist the court in making a legal determination


  - in the States, these are known as ‘Brandice Briefs’

PROBLEM:  mixing-up the two categories
See Quebec case of R. v. Desaulniers:

  - defence called a psychologist & a psychiatrist

  - they stated that ‘it is a common thing for children to make up stories’

  - judge did some research of his own; didn’t find the experts were credible.  Convicted the accused.

  - appealed

  - overturned.  Using outside sources to determine adjudicative facts.  This is a factual, not a legal, dispute.

- appropriate thing to do:  notify the parties.  Allow them to respond.

What You Need for Judicial Notice
1.  A fact that cannot reasonably be questioned within a community (an indisputable fact)

  - a matter of common knowledge among reasonable people in the community

OR 

2.  Readily ascertainable by recourse to an accepted (unquestioned) source

  Ex. calendar, map, dictionary.
Why Do We Have Judicial Notice?
- judicial notice is concerned with expediency & bringing the administration of justice into disrepute.

  - if it is a reasonable fact, why doesn’t the judge know it?  Makes him look stupid.

- Thayer said judges were required to take judicial notice of certain things, but had discretion over others.

- Ont. CA in Zundel misapplied Thayer.  Stuck with Morgan.  Judicial notice is final.

- Should it be?

  - certain things cannot be disputed; others may be rebutted.

- even if you take judicial notice, judge still has an overriding discretion
Judicial Notice & Expert Evidence

- judicial notice & expert evidence are incompatible
- experts are called because the knowledge is beyond the average layperson

- judges cannot take judicial notice of subjects in expert areas


Exam Prep
How to Attack the Problem: (* = most important)

*I
=
Identify the issues.  Cut to the chase.

R
=
then set out the relevant law.  Don’t spend too much time here.  Don’t regurgitate everything you know on the subject.

*A
=
Application to the facts.  Need to capture the essence of the problem.  Have the courage to narrow the issue down.

C
=
Offer a conclusion, but he doesn’t care what it is.
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