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I.  Introduction

Frey v. Fedoruk & Stone (1950) SCC

- Is peeping a crime?

  - Court decided, “No”.  Why?

1.
It’s Parliament’s job to create new laws.

2.
Wanted certainty in the law.

Important Passage from the Case:
“I think that if any course of conduct is to be declared criminal, which has not up to the present time been so regarded, such declaration should be made by Parliament and not by the Courts.”

- damages were very low; reflects the judge’s own feelings

- since this case, the Criminal Code was twice amended:

  a) no more common-law offences;

  b) no more peeping-at-night

Compare with Shaw v. Director of Public Prosecutions (1960) H.L.

- same issue:  should we criminalise these offences?

  - specifically, was publishing this prostitute book a conspiracy to corrupt public morals and was such a conspiracy a crime?
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- conflict between Cartwright J. and House of Lords

  - Supreme Court supports certainty (see p.7)

  - House of Lords believes in flexibility (see pp.9 & 13)

    Opinion of Lord Reid (dissenting):  “Parliament is the proper place, and I am firmly of opinion the only proper place, to settle that.  When there is sufficient support from public opinion, Parliament does not hesitate to intervene.  Where Parliament fears to tread it is not for the courts to rush in.”

    Opinion of Viscount Simonds:  “I now assert, that there is in that court a residual power, where no statute has yet intervened to supersede the common law, to superintend those offences which are prejudicial to the public welfare.  Such occasions will be rare, for Parliament has not been slow to legislate when attention has been sufficiently aroused.  But gaps remain and will always remain since no one can foresee every way in which the wickedness of man may disrupt the order of society.”

    Opinion of Borth-y-Gest:  “Even if accepted public standards may to some extent vary from generation to generation, current standards are in the keeping of juries, who can be trusted to maintain the corporate good sense of the community and to discern attacks upon values that must be preserved.”

- Does this undermine Parliamentary supremacy?

  - a dialogue exists between the courts & Parliament

  - in Canada, Parliament is still supreme

- Yet there is still a great degree of uncertainty

  ex. What is pornography?  What do we mean by “consent”?

- is certainty not almost an imaginary concept in the law?

- we have a value system that favours certainty, but it is not wholly attainable.  ex. You cannot assault someone, unless you have their consent

- what are they consenting to?

- think of a hockey game; bar-room brawls…

- how are you consenting?  can you bring charges?

- try to bring a measure of certainty, but perfect certainty is impossible

  - the rest is left up to the courts

  ex. the Latimer case

    - either he’s a murderer or he isn’t

    - no discretion available to the jury, except perhaps when there are no minimum sentences

Summary:
- We learned how judges write & how to pick out issues.

- the issue:  can the courts make something a crime?

  - identified arguments for & against

  - Supreme Court favours certainty

    - recognised the supremacy of Parliament

    - wanted people to have a stable Criminal Code
  - House of Lords was in favour of flexibility (recognition of common-law offences)

    - juries to decide what is morally reprehensible, without the ruling of Parliament

- we recognised that though certainty is the ideal, it is not easily attainable

  - Criminal law, in essence, requires us to put a myriad of criminal offences into definite, discrete crimes/offences

  - Parliament is in charge of changing laws according to public opinion

  - the courts still have a role in weighing the morality of certain offences that might not fit in the prescribed categories of the Criminal Code


II.  Actus Reus
The Commission of the Elements of the Offence
R. v. Oppal (1984) BC Prov. Ct.

Rule:  no assault where victim consenting by deliberately provoking the attack; consent doesn’t need to be mutual.  Actus reus doesn’t simply mean ‘the act’.
Hutt v. the Queen (1978) SCC

Issues:
1.  Public place (circumstances);




2.  solicit (conduct)

- the judge chose a narrower definition of solicit than needed to be used (his value system came into play); this was a policy choice, which illustrates the dialogue between the courts & Parliament

Summary:

  - actus reus is not just the physical conduct, but the circumstances required by law for that act to be criminal

  - actus reus = conduct + circumstances
Fagan v. Metro Police (1969) London Q.B.

Two Ways to State the Case:

1.
Prove that it was one continuous act;

2.
Prove that he had a duty to the officer.

- Court adopted #1; dissenting judge looked to #2 and realised that Fagan would need to be acquitted

Lemieux v. the Queen (1965ish) SCC

- Question of Law:  “Did the learned trial judge err in law in not charging the jury as to whether there was a consent to the breaking and entering?”

- could not bring themselves to chastise the police, so they let Lemieux off on a technicality

Compare Lemieux v. the Queen & R. v. Chandler cases

- to reach different conclusions, the cases must differ in fact or in law

  - here, it is a point of fact:  who hatches the plan?

    - In Lemieux, the police planned it.

    - In Chandler, the accused made the plan & was found-out

  - they both did the conduct.  What about the circumstances?

    - a break & enter must include a lack of consent on the part of the victim
  - both have the mens rea.  The issue is actus reus.

R. v. Ssenyonga (1993) Ont. Ct. Gen. Div.

- charged with aggravated sexual assault & acquitted; Court held that in order for fraud to vitiate consent, it must go to the nature & quality of the act.  Non-disclosure of STDs did not qualify, thus consent was not vitiated.  There could therefore be no assault.

- narrow construction of the term ‘fraud’

R. v. Cuerrier (1998) SCC

Ratio:  “In my view, the Crown will have to establish that the dishonest act (either falsehoods or failure to disclose) had the effect of exposing the person consenting to a significant risk of serious bodily harm.” in order to vitiate consent.

- “the greater the risk of deprivation [detriment] the higher the duty to disclose.”
- broader view of the meaning of ‘fraud’

Example:  A has mono.  V contracts mono after kissing A.  V is seriously ill for 6 months.  Is A guilty of assault?
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- use Cuerrier to argue both sides

Summary of Actus Reus Cases:
  - actus reus consists of conduct, circumstances & sometimes consequences (explains Oppal)

  - we looked at how courts define some of these terms (in ‘circumstances’) 


ex. Hutt:  ‘solicit’ was narrowed

  - Fagan was an example of ‘conduct’ - conduct can be a continuous act
  - Lemieux & Chandler helped us realise that when a court reaches a different conclusion there must be (a) a difference in law or (b) a difference in fact.

  - Ssenyonga & Cuerrier show how policy issues affect judgments


- allow for broad or narrow interpretations



The Failure to Act ~ Omissions
ex. should we force Jehovah’s Witnesses to let their children have blood transfusions?

  - state the policy arguments for either side

Duties

1.  Statutory:   s.215 of the Criminal Code


aid a police officer



Child & Family Services & reporting abusive situations

2.
Common Law:  when you create a dangerous situation you have a duty to act (see 



Miller case)

- need to put a limit on omissions, or else it will be difficult to impose criminal liability & change people’s behaviour
R. v. Miller (1982) C.A. (English)

- the most important fact is that he left the mattress burning.

- “no one is held criminally responsible in criminal law for the harmful consequences of his omission to act, whether the omission was careless or intentional, unless the prosecution are able to prove that he was under a legal obligation to take action in the particular circumstances in which he was placed.”

Ratio:  when you create a dangerous situation, you have a duty at common law to act.

People v. Beardsley (1907) Michigan Supreme Ct.

Ratio:  “Where one person owes another a legal or contractual duty, any omission of the duty resulting in the death of the party to whom it was owing will render the other chargeable with manslaughter.”
Res Judicata:  “The relation existing between a man and his paramour is not such a relation was will raise any duty obliging him to care for her after she takes morphine, resulting in unconsciousness and death, while they were together, and both are more or less intoxicated.”

- no such duty existed in this case

R. v. Thornton (1993) SCC

Ratio:  “duty to refrain from conduct which could cause injury to another person.”; “it requires everyone to refrain from conduct which it is reasonably foreseeable could cause serious harm to other persons.”; “the common law duty to refrain from conduct which it is reasonably foreseeable could cause serious harm to other persons is a ‘legal duty’ within the meaning of that term in s.180(2).”

  - Thornton was charged with failing to discharge a legal duty, not with committing an act (in this case, donating blood)



The Act Must be Voluntary ~ Voluntariness
- part of the actus reus, not mens rea
Lucki (1955) SK Police Ct.

Charges:  “did fail to keep to the right half of the said highway, and did thereby inconvenience other persons using the said highway,”

- there is a mental element to actus reus ~ wilfulness/voluntariness of conduct
- Lucki did not have the actus reus; the problem with this decision is that it focuses on mens rea; however, it does come to the right conclusion

  - conclusion is right, but the reasoning is wrong


VOLUNTARINESS IS PART OF THE ACTUS REUS 

Larsonneur (1933) Ct. of Crim. App. (English)

- failed to take into account the voluntary aspect of actus reus (she did the conduct, but not voluntarily)

- conclusion is wrong, along with the reasoning

Kilbride v. Lake (1961) N.Z.S.C.

- this offence didn’t require mens rea (absolute liability)

  - conclusion is right, and so is the reasoning

Ratio:  “a person cannot be made criminally responsible for an act or omission unless it was done or omitted in circumstances where there was some other course open to him.  If this condition is absent, any act or omission must be involuntary,”

See p.99:  Different ways of looking at omissions (same as overall actus reus ~ Fagan)

1.
Continuous act

2.
Duty theory (once you start it, you must stop it)

- both allow you to arrive at the same conclusion

- if you voluntarily undertake a duty of care, you must carry it to completion, barring any major danger to yourself
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Causation
ex. Brashear v. McSorley
  - assault causing bodily harm

conduct = assault

circumstances = lack of consent

consequences = bodily harm (i.e. concussion)

- has there been a break in the chain of causation?

See the ‘cat case’:  R. v. Shanks (1997), 4 C.R. (5th) 79 (Ont. C.A.)

- we’re now talking about the 3rd element of actus reus (consequences).  

- Not part of every crime.  

  - Main examples:

    - homicide (requires death)

    - assault (requires bodily harm)

- the same acts having different consequences have differing levels of moral blameworthiness
- causation questions are often-times avoided by charging the D with a crime you can prove (under-charging).

Four Homicide Causation Rules
  1.  Causing the victim to bring about his own death (s.222);

  2.  Death which might have been prevented by resorting to proper means (see Blaue) (s.224);

  3.  Death from proper or improper treatment, applied in good faith, of injury; (see Smith & Jordan cases) (s.225);

  4.  Acceleration of death. (s.226)
From Prof. Sneiderman’s Notes
- note the ‘but for’ test; the ‘ordinary hazard rule’ (independent intervening causes - the D merely placed the victim in a geographical position where another agency unrelated to the D caused death); ‘reasonable foresight rule’ (the issue is whether the result was reasonably foreseeable, not whether the D in fact foresaw it; it is hence an objective test.  Was the result something that could have happened in the normal & ordinary course of events?); ‘neutralising causation’ rule (contrast with the ‘but for’ test; the D is deemed the legal cause of death notwithstanding that it would have happened in any event - ex. two hunters shooting the same victim; both should be convicted; Each act in itself was not necessary in terms of causing the death because of the operation of the other act.  In effect, the act of each neutralises that of the other.  Yet the courts will nonetheless trace causation to both actors such that both are guilty.).

- when it comes to intervening events, a D who inflicts a dangerous wound will be guilty if the victim does not get treatment; if the D inflicts a minor wound and the victim refuses to treat it & dies, the D is not the cause of death (not guilty).  When D inflicts a dangerous wound & the victim dies as a result of proper or improper treatment applied in good faith (PITGF), he is still guilty (it is reasonably foreseeable).
People v. Lewis (1899) Supreme Ct. of California

Sets out 4 Scenarios of Causation:

  1.  If one gives another a dangerous wound, which might, by very skilful treatment, be cured, and is not, it is a case of homicide;

  2.  If one inflicts a dangerous wound, and the man dies from treatment, if it can clearly appear that the medicine, and not the wound, was the cause of the death, it seems it is not homicide; but then it must appear clearly and certainly to be so; 

  3.  If one receives a wound, not in itself mortal, and fever or gangrene sets in because of improper treatment or unruly conduct of the patient, and death ensues, it is homicide, for that wound, though it was not the immediate cause of his death, yet is was the mediate cause thereof, and the fever or gangrene was the immediate cause of his death, yet the wound was the cause of the gangrene or fever, and so, consequently, is causa causati;

  4.  One who hastens the death of a person languishing with a moral disease is guilty of a homicide, for the death is not merely by a visitation of Providence, but the hurt hastens it, and the wrongdoer cannot thus apportion the responsibility, etc.  It would make no difference, I presume, if the person killed was languishing from a mortal wound, rather than from an ordinary disease.”

- here, brother-in-law was found guilty of homicide

In Smithers (1977) SCC, the Court discusses two types of causation:

1.
Factual:  the ‘but for’ or sine qua non test

2.
Legal:

- ‘but for’ test can lead to some crazy results.  So, the Court decides act must contribute beyond the de minimis range
- simply using factual causation creates too wide a net; too broad a category; thus, legal causation is meant to limit it.

- legal rule used in Smithers:  ‘thin skull rule’ (you take your victim as you find him)

- Defendant’s arguments:  vomiting was caused solely by nervousness or fear

  - however, the jury found the kick played at least a minimal role in the vomiting ~ factual causation

Factual Causation:  “In the case at bar the Crown had the burden of showing factual causation - that beyond a reasonable doubt the kick caused the death.”  But for the kick, the death would not have occurred.  

Legal Causation:  “Even if the unlawful act, alone, would not have caused the death, it was still a legal cause so long as it contributed in some way to the death.”
Ratio:  “[there was evidence] before the jury indicating that the kick was at least a contributing cause of death, outside the de minimis range, and that is all that the Crown was required to establish.  It is immaterial that the death was in part caused by a malfunctioning epiglottis, to which malfunction the appellant may, or may not, have contributed…The Crown was under no burden of proving intention to cause death or injury.  The only intention necessary was that of delivery the kick to Cobby.  Nor was foreseeability in issue.  It is no defence to a manslaughter charge that the fatality was not anticipated or that death ordinarily would not result from the unlawful act.”

R. v. Harbottle (1993) SCC

“The gravity of the crime and the severity of the sentence both indicate that a substantial and high degree of blameworthiness, above and beyond that of murder, must be established in order to convict an accused of first degree murder.” Thus, use this test:

“an accused may only be convicted under the subsection if the Crown establishes that the accused has committed an act or series of acts which are of such a nature that they must be regarded as a substantial and integral cause of the death.”

- look at legal causation like a continuum:
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In Blaue (1974ish) C.A. (English), the court also applies the ‘thin skull rule’.  

- Is her refusal to accept a blood transfusion an intervening factor?

“The question for decision is what caused her death.  The answer is the stab wound.  The fact that the victim refused to stop this end coming about did not break the causal connection between the act & death.”

R. v. Jordan (1956) Ct. of Crim. App. (English)

Ratio:  “death resulting from any normal treatment employed to deal with a felonious injury may be regarded as caused by the felonious injury, but that the same principle does not apply where the treatment employed is abnormal.”

R. v. Smith (1959) Courts-Martial App. Ct.

Ratio:  “if at the time of death the original wound is still an operating cause and a substantial cause, then the death can properly be said to be the result of the wound, albeit that some other cause of death is also operating.  Only if it can be said that the original wounding is merely the setting in which another cause operates can it be said that the death does not result from the wound.  Putting it in another way, only if the second cause is so overwhelming as to make the original wound merely part of the history can it be said that the death does not flow from the wound.”

How can we reconcile the Smith and Jordan cases?

  - in Smith, the doctor does his best under the circumstances, whereas in Jordan, the doctor was grossly negligent
  - What about the stabbers?  Didn’t they do the same thing?  Why aren’t they equally morally culpable?

  - there is no legal rule that governs this process; it requires moral choices & an evaluation of individual blameworthiness

  - an unlimited application of the ‘thin skull rule’ doesn’t allow for this moral assessment

Notes on Causation
- Smithers brought in a new distinction:

  - factual vs. legal causation

  - Factual causation helps us sift-out cases where the factual cause is too remote

  - Legal causation concept helps up bring-in some moral arguments

- When looking at Harbottle, we see a case of legal (not factual) causation.  We also see Smithers is not to be applied in all cases.

- Causation must only be examined when prescribed by statute (the Criminal Code)

- In Harbottle, s.214(5) sets-out a causation provision

  - ‘substantial & integral part’ vs. Smithers’ ‘contributing’ (de minimis)


 


murder



vs.




manslaughter

- Must we now categorise all offences by their level of intent or degree of moral blameworthiness to figure out which test to use?

- why did SCC create a new test & reject Smithers?

  - the higher moral blameworthiness of some crimes causes us to restrict factual causation.
- no easy distinction

- once certain events have been screened-out by factual causation tests, further legal principles may be applied for moral or policy reasons.

  ex. ‘thin skull rule’ (as in Smithers)

   - the ‘thin skull rule’ says more about the moral worth of the victim than it does about the moral blameworthiness of the criminal.

Breaking the Chain of Causation  *See s.224 & s.225

- Section 224:  Notwithstanding that death from that cause might have been prevented by resorting to proper means

- Section 225:  Notwithstanding that the immediate cause of death is proper or improper treatment that is applied in good faith

- Why were Smith and Jordan decided differently?

  - In Canada, Jordan would have been convicted under s.225


III.  Mens Rea
- different crimes have different fault requirements; there is no one mens rea
- we will be examining 3 types/levels of fault-requirements:

1.
Intention

2.
Recklessness

3.
Negligence

   or none at all!

- generally, there is no criminal liability where no personal fault exists (see s.7 of the Charter)

- very much entwined with our society’s theory of punishment

- mens rea does not simply mean ‘guilty mind’, ‘intent’ or ‘motive’

  - Intention is not only what one intends, but also what can be reasonably foreseen

    - actual vs. reasonable foreseeability

- level of mens rea is prescribed by statute

Intention
- how do we gauge the level of mens rea necessary for an offence?

  - look at the statute!

  (criminal law is a combination of common law, statutes & public policy) 

- the general rule (an evidentiary maxim):  a man intends the consequences of his actions
  - flexible

  - how do we know for sure?  Look at D’s actions & words.  We cannot know for sure what was going on in his head

  - intention must be derived from the evidence

R. v. Steane (1947) Ct. of Crim. App.

- how do we determine intent?

1.
Actions

2.
Words

- Mens Rea of this offence:  intent to assist the enemy

- Actus Reus:  doing acts likely to assist the enemy

Conduct:  acts

Circumstances:  likely to assist the enemy

Consequences:  n/a

- Defendant’s argument:  his intent was not to assist the enemy but to protect his family

- Prosecution’s argument:  Steane’s conduct inferred the intent required, thus his intent was to assist the enemy; “A man is taken to intend the natural consequences of his acts.  If, therefore, he does an act which is likely to assist the enemy, it must be assumed that he did it with the intention of assisting the enemy.”

- possible tests:  

a)
a reasonable person would intend the natural consequences of their acts

b)
or a subjective test

- Court endorsed the subjective test

- here, Steane did intend the act, but not the consequences

- logical flaw in the argument/decision:  confused motive with intent
  - very sympathetic to Mr. Steane

Two Objectives
1.
What is the mens rea?  Look at the statute!

2.
What level of mens rea is required?  Intention, recklessness, criminal negligence or none at all?

Motive vs. Intent
- Motive is your reason for doing something

- Intent is the consequences you reasonably foresaw.
R. v. Buzzanga & Durocher (1979) Ont. C.A.

- what was the judge trying to do?

  - figure-out the mens rea requirement; what had to be proved?  That the accused wilfully promoted hatred

  - next he must decide what level of mens rea will be attached to the word ‘wilfully’

Offence:  s.281.2(1)

  Conduct:  communicating statements

  Circumstances:  in a public place

  Consequences:  incites hatred

  Mens Rea:  recklessness

- wilfully can mean intentionally or recklessly, the Court says

- “The term ‘recklessly’ is here used to denote the subjective state of mind of a person who foresees that his conduct may cause the prohibited result but, nevertheless, takes a deliberate and unjustifiable risk of bringing it about;”

Intention
Desire OR Knowledge of the Certainty of the Consequences (does not include ‘purpose’)

- desire the consequences or know they are certain (rule from Willmott v. Atack)

Recklessness
Advert to AND Disregard the Consequences
- advert to the possibility of the consequences and disregard them

Question #1:  What are the elements of the mens rea?

  - are the consequences included in the mens rea?

  - look at the section, policy arguments, etc…

Question #2:  What level of Mens Rea is required?

A.
Intention

B.
Recklessness or

C.
Criminal Negligence

- the presence of the word ‘wilfully’ in s.2 (and not in 1) means that it is to reflect a higher level of mens rea; here it means intent, not recklessness
- therefore, ‘Maybe Steane is right, but it is not right here.’

- as well, “The general mens rea which is required and which suffices for most crimes where no mental element is mentioned in the definition of the crime, is either the intentional or reckless bringing about of the result which the law, in creating the offence, seeks to prevent and, hence, under s.281.2(1) is either the intentional or reckless inciting of hatred in the specified circumstances.”

- policy concerns:  it is more important when it’s in a public place…you would want a wider interpretation, to catch as many people as possible (use a lower standard of ‘wilful’ - recklessness)

- definition of intent:  “a person intends a particular consequence not only when his conscious purpose is to bring it about, but also when he foresees that the consequences are certain or substantially certain to result from his conduct.”
- definition of recklessness:  “one who, when he does the act, is aware that it is likely to produce that result but is prepared to take the risk that it may do so in order to achieve some other purpose.”
- “as a general rule, a person who foresees that a consequence is certain or substantially certain to result from an act which he does in order to achieve some other purpose, intends that consequence.”
  - “if he, nonetheless, acted so as to produce it, then he decided to bring it about (albeit regretfully), in order to achieve his ultimate purpose.  His intention encompasses the means as well as his ultimate objective.”
R. v. Docherty (1989) SCC

- the meaning of ‘wilfully’ is consistent with that of Buzzanga
  - this lends authority to the proposition that when ‘wilfully’ is used in a statute, it automatically means ‘intentionally’
Issue:  the ‘wilful’ component in a breach of probation offence

- “The word ‘wilfully’ is perhaps the archetypal word to denote a mens rea requirement.  It stresses intention in relation to the achievement of a purpose…the use of the word ‘wilfully’ denotes a legislative concern for a relatively high level of mens rea”

Summary:
- arguably, whenever the word ‘wilfully’ is used it means intentionally, absent anything else stating otherwise

- s.733.1 was enacted after the decision & ‘legislated it away’ - overruled it

- critics argue that Docherty was too narrow, too limited

- see s.129:  ‘Everyone who resists or wilfully obstructs a public officer in the execution of his duty’

  Actus Reus:  ‘resisting’ or ‘obstructing’; peace officer in the execution of his duty

  Mens Rea:  wilfully obstruct

  - what is meant by ‘wilfully’?  Intent or recklessness?

  - s.429:  For certain offences, ‘wilful’ is defined as reckless

A Review of Mens Rea:

ex. Wilfully Obstructing a Peace Officer

  Actus Reus:

Conduct:  obstruction

Circumstances:  peace officer & in the line of duty

  Mens Rea:  

     - If wilfully means intentionally, as in Docherty, you must desire the consequences or know they are certain.  

     - If wilfully means recklessly, then you need only advert to and disregard the consequences.

- silence on the part of the statute in assigned a level of required mens rea usually imports a recklessness standard
R. v. Theroux (1993) SCC

- determining mens rea is a subjective process

- in this case, the court must decide what level of mens rea is required for fraud.  Not specifically stated in Criminal Code.

- requires us to subjectively determine what someone else is thinking

- public policy concerns also support a recklessness standard

Important Passages from the Case:
- “The actus reus has its own mental element; the act must be the voluntary act of the accused for the actus reus to exist.”

- morality & thus motive are irrelevant; “The question is whether the accused subjectively appreciated that certain consequences would follow from his or her acts, not whether the accused believed the acts or their consequences to be moral.”
- “In certain cases, subjective awareness of the consequences can be inferred from the act itself, barring some explanation casting doubt on such inference.”
- knowledge vs. likelihood = intention vs. recklessness
- test for recklessness:  “Recklessness presupposes knowledge of the likelihood of the prohibited consequences.  It is established when it is shown that the accused, with such knowledge, commits acts which may bring about these prohibited consequences, while being reckless as to whether or not they ensue.”
- “To establish the mens rea of fraud the Crown must prove that the accused knowingly undertook the acts which constitute the falsehood, decide or other fraudulent means, and that the accused was aware that deprivation could result from such conduct.”

R. v. Vandergraaf (1994) Man. C.A.

- what is the mens rea of assault?

  - Intentional application of force.

- what level is required?  

  - High level:  intention (desire the consequences or know they are certain)

- does Vandergraaf have the required mens rea?  No.

- could we convict him on a recklessness standard?  Not sure.

- we could have convicted him of criminal negligence causing bodily harm.



Recklessness & Criminal Negligence

- Is there another level of mens rea besides intention & recklessness (i.e. negligence)?

  - if so, how is it different from the other two?

  - which offences would it apply to?

- Difficulty with Wording/Mishmash of Terms

  ex. dangerous driving:  wording seems to indicate an objective test 

  ex. careless use of a firearm:  also seems to imply a negligence standard 

  ex. alarming Her Majesty (s.49):  uses the word ‘likely’; by what standard?

O’Grady v. Sparling (1960) SCC

- advertent negligence = recklessness
- inadvertent negligence = negligence
- not a question of degrees, levels or a continuum

  - criminal negligence requires a subjective test
- allowed provinces to enact provisions of strict liability (objective)

- if the definition of criminal law was broad enough to include objective offences, it would have precluded any provincial legislation such as this
- the court decided that the boundary of criminal law was subjectivity; objective offences were outside its limits.

This creates a policy dilemma - conflicting policy arguments:

- this rewards the person who doesn’t stop & think.

- however, we also have to be careful not to criminalise actions which people have not though about or intended the consequences
* This case would have us believe that there is NO 3rd standard:  crimes require advertence.*
R. v. Lamb (1966) Ct. of Crim. App.

- application of the O’Grady v. Sparling rule; definitely in agreement.

Facts:  the reasonable person (let alone the experts) would not have expected the gun to go off.

Mens Rea:  no intent, no recklessness.

- the only way he could even arguably be convicted is under a negligence standard:  what the reasonable person would have done.

- trial judge instructs the jury that if the D’s actions were (a) careless or negligent; or (b) unlawful, then he could be convicted of manslaughter

Two Competing Arguments re: Mens Rea:

  1.
Crown:  pure negligence standard

  2.
Defence:  higher level; some level of intent.

- the Court opted for the subjective standard, like in O’Grady v. Sparling
- confirmed that the only 2 levels of mens rea are intent & recklessness

Ratio:  “The general effect of the summing-up was thus to withdraw from the jury the defence put forward on behalf of the defendant.  When the gravamen of a charge is criminal negligence - often referred to as recklessness - of an accused, the jury have to consider among other matters the state of his mind, and that includes the question of whether or not he thought that that which he was doing was safe.”

R. v. Tutton (1989) SCC

McIntyre:  calls for an objective test

- entirely contrary to O’Grady v. Sparling, but doesn’t deal with it at all


- takes a literal approach


- new standard would punish “mindless but socially dangerous conduct”; prevents not thinking before acting


- negligence = “What is punished, in other words, is not the state of mind but the


consequence of mindless action.”

- “s.202 [is] aimed at mindless but socially dangerous conduct.”

Wilson:  sticks with a subjective test, like in O’Grady v. Sparling

- consistent with our philosophy of criminal law


- “As I have stated, the presumption when we are dealing with a serious criminal offence should be in favour of a requirement of some degree of mental blameworthiness if the text and purpose of the section are susceptible of such an interpretation.”

- “Canadian criminal law jurisprudence requires the Crown to prove advertence or awareness of the risk that the prohibited consequences will come to pass.”


- “Conduct which shows a wanton or reckless disregard for the lives and safety of others will by its nature constitute prima facie evidence of the mental element, and in the absence of some evidence that casts doubt on the normal degree of mental awareness, proof of the act and reference to what a reasonable person in the circumstances must have realized will lead to a conclusion that the accused was aware of the risk or wilfully blind to the risk.”


- “I would think that in the driving context where risks to the lives and safety of others present themselves in a habitual and obvious fashion the accused’s claim that he or she gave no thought to the risk or had simply a negative state of mind would in most, if not all, cases amount to the culpable positive mental state of wilful blindness to the prohibited risk.”

- after this decision, what should a new charge to the jury be?

  - no clear answer:  Tuttons were never charged/tried again.

Lamer:  his modified objective test is appealing on its face, but the list of features could go on until it became a basically subjective test

- promotes an objective test with a generous allowance for comparisons among subsets; rejects our legal fiction of the ‘reasonable person’

- would be problematic in its application

R. v. Waite (1989) SCC

McIntyre:  defines his objective test (p.255)


- “marked & substantial departure” from actions of reasonable person
Wilson:  contradicts her stand on strictly subjective test (pp.257-8)


- how can wilful blindness be subjective?


- there are good policy reasons for a subjective negligence test, but we run into problems when applying it to driving offences

R. v. Hundal (1993) SCC

Our First Question:  is there a mens rea standard other than that of intent & recklessness?  Yes, there is a modified objective test for negligence.

- Parliament thus has the power to enact objective-test offences
Spectrum of Constitutional Jurisdiction (p.265):

- “Negligent driving can be thought of as a continuum that progresses, or regresses, from momentary lack of attention giving rise to civil responsibility through careless driving under a provincial Highway Traffic Act to dangerous driving under the Criminal Code.”

  - There is a spectrum of constitutional power in this realm; provincial offences are o.k.
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- perhaps it is the actus reus, not the mens rea, components of these offences that differentiate them (the nature of the conduct)

  - therefore, both provinces & feds can enact objective-test offences

- a matter of degrees; subjective mens rea is no longer a constitutional requirement - overruled O’Grady v. Sparling.

Ratio:  “In summary, the mens rea for the offence of dangerous driving should be assessed objectively but in the context of all the events surrounding the incident.”
Review of Our 3 Questions:
1.
Is there another mens rea standard?  Yes.

2.
What is it?  Not pure negligence, but a modified objective test - “marked & substantial departure” from the behaviour/conduct of a reasonable person.

3.
When would it apply?  Dangerous driving, for sure.  Perhaps when a statute employs words like “reasonable” or “careless” it implies an objective standard.  Also, “failure to provide necessaries”.
- we still don’t know what the mens rea standard is for criminal negligence causing death.

Mens Rea problems arise when

  A.  The statute is silent;

  B.  Words used are ambiguous & haven’t yet been judicially considered.

Review of Mens Rea
1.  Intent:

  - highest level; hardest to prove; catches the fewest people

  - desire the consequences or knowledge of their certainty 


ex. s.140(1) Public Mischief:  intention standard

  - you desire the consequences - misleading the police

  - if a statute says ‘intent’, it probably means intent

  - as well, ‘means’ = intent
  ex. R. v. Steane shows us that motive & intent are not the same thing
- ‘wilfully’ can also mean intent, when used in a statute

  - however, it can mean recklessness, too (as in arson cases)
2.  Recklessness:

  - when a statute is silent on the level of mens rea, it is often a recklessness standard
3.  Negligence:

  - different from civil negligence (see Tutton:  ‘gross departure from the norm’)

    - the Supreme Court has not yet determined whether this is subjective or objective;


- however, they have established that a negligence standard does exist, with an 
objective test (see Hundal)
  - when the word ‘duty’ appears, it implies a negligence standard (see Naglik); the word ‘careless’ can also connote this level of mens rea
  - applies to driving offences of the Criminal Code (see Hundal) for sure


Knowledge
- how do the words ‘knowledge’ and ‘possession’ fit in?

Beaver v. the Queen (1955ish) SCC

Charges:  possession & sale of heroin

Defence’s argument:  he didn’t know it was drugs

Issue:  does possession require knowledge?

Crown’s argument:  Parliament clearly intended to come down harshly on drug

  possessors; shouldn’t require knowledge.

General Presumption in Criminal Cases:  there is a mens rea component; this requires us to read-into any ‘possession’ offence a knowledge factor/mens rea level.
- decided that Beaver had to have knowledge of the “character” of the substance; that it was a prohibited drug, in order to have possession

- possession = knowledge of the character of the item

What kind of knowledge?  An intentional (actual) or a reckless level of knowledge?

  - Criminal Code is not consistent in its use of possession & knowledge together

Defences:  I didn’t know the package was there vs. I didn’t know what was in the package

Reckless Knowledge = adverting to what might be in the package, but ignoring it

Two Important Points:

  1.  Reinforces the importance of mens rea requirement in criminal offences

  2.  When a statute says “possession” it means knowledge as to the character of the substance, not simply awareness of its existence.

R. v. Blondin (1970) BCCA

- Trial Judge charges the jury to find that Blondin had to have full knowledge; he’s acquitted.

- was this too burdensome an onus?

Crown presents 2 options for mens rea component:

  1.  Broader:  he had to know it was merely something illegal;

  2.  Narrower:  he had to know it was a narcotic drug;

Or, even narrower, did he have to know it was hashish?

Issue:  was reckless knowledge enough?

- trial judge required specific, actual knowledge that it was hashish

- we are forced to decide what ‘knowledge’ means in criminal law

- the Court picks #2…intent for just any crime is not good enough - must be a narcotics offence.

- Blondin may not be the final word…only a BCCA decision

Two Important Cases:
  1.  R. v. Prince
  - offence has no explicit mens rea component

  - ‘possession’ connotes knowledge in the criminal law

  - Prince didn’t have knowledge in this case, but still knew he was committing a crime

  2.  R. v. Ladue
  - Ladue’s defence to interfering with a dead body was that he thought she was alive; he was raping her.

  - Court held that general criminal intent is all right 


- didn’t have to intend to commit a specific offence
( Beaver didn’t intend to commit ANY crime; that is the distinction.



Wilful Blindness
R. v. Jorgensen (1995) SCC

- discusses both ‘knowledge’ and ‘wilful blindness’

  - very much policy-based

- what did he know?  He knew it was pornography.

  - is that good enough?

  - The Court said ‘No’, needs specific knowledge of content, not just a general

  knowledge

- Crown makes a policy argument (p.323-4):  too great an onus.

- also provides a discussion of ‘wilful blindness’

  - can fulfil a mens rea requirement; wilful blindness can substitute for actual knowledge
Ratio:  “it must be shown that the retailer was aware or wilfully blind that the video being sold contained this [illegal] scene.”  Has to have actual knowledge.
- “If the retailer becomes aware of the need to make further inquiries about the nature of the videos he was selling yet deliberately chooses to ignore these indications and does not make any further inquiries, then the retailer can be nonetheless charged under s.163(2)(a) for ‘knowingly’ selling obscene materials.”

R. v. Currie (1975) Ont. C.A.

- good definition of wilful blindness

  “the rule is that if a [person] has his suspicion aroused but then deliberately omits to make further enquiries, because he wishes to remain in ignorance, he is deemed to have knowledge.”
- tells us that wilful blindness is a subjective test, like all other types of mens rea
*wilful blindness = deliberate ignorance

- wilful blindness is the equivalent of knowledge/possession requirement.

- trial judge’s error was in using wilful blindness as an objective test…it is subjective!

Different Forms of Mens Rea:
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Recklessness vs Wilful Blindness
- clearly distinct concepts, but not that far apart

- difference between wilful blindness & recklessness is explained in R. v. Sansregret.


Absolute and Strict Liability Offences
- historically, known as ‘public welfare offences’
R. v. Sault Ste. Marie (1978) SCC

Important Review of Mens Rea:

  “The distinction between the true criminal offence and the public welfare offence is one of prime importance.  Where the offence is criminal, the Crown must establish a mental element, namely, that the accused who committed the prohibited act did so intentionally or recklessly, with knowledge of the facts constituting the offence, or with wilful blindness toward them.  Mere negligence is excluded from the concept of the mental element required for conviction.  Within the context of a criminal prosecution a person who fails to make such inquiries as a reasonable and prudent person would make, or who fails to know facts he should have known, is innocent in the eyes of the law.”

Three Categories of Offences:

  1.  Mens rea offences

  2.  Strict liability offences

    - here, “Proof of the prohibited act prima facie imports the offence, but the accused may avoid liability by proving that he took reasonable care.”
  3.  Absolute liability offences.
- offence does not contain any mens rea indicators

- should a mens rea component be read-in?

ex. R. v. Pierce Fisheries Ltd. (1971)

  - D charged with possession of undersized lobsters

  - did there need to be a mens rea component (does possession = knowledge)?

    - this would make the law into a legislative sieve

  - it is important that this is not a Criminal Code provision

- therefore, possession in public welfare offences may not import a knowledge requirement
- however, this does not make it an absolute liability offence

  - if there is no defence, it cannot have a mens rea (thus, absolute liability)
- thus, Dickson J. develops the middle ground ( strict liability
  - still have a defence:  due diligence (unlike absolute liability offences)

- however, many public welfare offences do contain mens rea components

- Supreme Court doesn’t like absolute liability offences; want to read them as strict liability whenever possible
Crimes vs Regulatory Offences
Look at:

  1.  Punishment/penalty (and stigma attached);

  2.  Who’s passed it & where they put it (ex. in the Criminal Code)

  3.  How do you get there (through a licensed activity, for example)

- no clear test or definition, unfortunately

Reference Re Section 94(2) of the Motor Vehicle Act (1985) SCC

- looks to see if there are any constitutional limits/pointers to guide us in this analysis/ division

Charter had an enormous impact on Criminal Law:

  1.  Criminal procedure (ss.7-13)

  2.  Substantive criminal law (what offences Parliament can create) (s.7)

- this case was important because it showed that SCC would apply s.7 in substantive law area, too

- BC was trying to stop suspended/prohibited drivers from driving

  - want to increase the punishment for deterrence

  - increased time of suspension; mandatory jail time, etc…

- however, we don’t like to jail people who aren’t morally blameworthy

Issue:  can you impose jail sentences on the morally innocent?

Test:
1.  Check it against your right to “life, liberty & security of the person”


- Court found that it is unjust to take away the liberty of the morally innocent


2.  Consider the implications of s.1 & its application


- Court has given this section a very narrow meaning

- therefore, jail & absolute liability are incompatible in Canada
- must at least have a defence of due diligence available
Ratio:  “absolute liability and imprisonment cannot be combined.”
R. v. Smillie (1998) BCCA

- highest authority holding that even Criminal Code offences can be strict liability (Finlay did not decide this point)

Charges:  careless storage of a firearm
Compare with O’Grady v. Sparling & Criminal Code requirement of advertance

  - overruled by Hundal; allowed for a negligence standard to be imposed

See also Finlay; similar to Hundal, but with “careless use of a firearm”

Issue:  could Criminal Code have “carelessness” offences?
- In Hundal, the mens rea was held to be a “gross or marked departure from the norm”.  Higher than the civil standard.
Activity:  storage of firearms

Due Diligence Defence:  had made all reasonable efforts

  - Cannot say that you have done something equally as good; you have still contravened the regulations

- Does carelessness in the Criminal Code mean a strict liability offence (due diligence) or does it import an objective mens rea standard (marked departure)?
- in “careless storage”, it is taken to mean strict liability
- what about “careless use”, which has no regime of regulations surrounding it?

Categories of Mens Rea Offences:

1.  Subjective:

  - total awareness of all factors

  ex. murder & other traditional offences

    - using words like:  intent, recklessness, knowledge, wilful blindness
  - individualised

2.  Objective:

  ex. dangerous driving; maybe criminal negligence??

3.  Predicate Offences:

  ex. unlawful act manslaughter; unlawfully causing bodily harm



Predicate Offences
- there is an underlying crime
  - the difference between the two are their consequences
Two Major Cases:  Creighton (1993) SCC & DeSousa (1992) SCC

- DeSousa:  threw a bottle against a wall in a bar fight, which splintered & injured someone.  Charged with unlawfully cause bodily harm.

  Two Possible Standards:

  1.  Recklessness:  did DeSousa advert to the consequences & disregard them?

  2.  Objective:  would the reasonable person have adverted to the consequences?

- Creighton:  injected someone with cocaine mixture; she died.  Charged with unlawful act manslaughter.  5/4 decision.

- same two possible standards

- Lamer, writing the dissent, proposed a modified objective test which took into account a number of factors (almost to the point of making it subjective)

  - would require foresight of death specifically

- McLaughlin, writing the majority opinion, also proposed an objective test, not modified by those factors.
  - would only require foresight of bodily harm, not of death.  Less stringent standard.

- same arguments as in Hundal
- it seems this controversy has been put to rest

  - there is no practical middle ground; mens rea must be wholly subjective or totally objective

  - McLaughlin looks at it from the victim’s perspective; sees it as an application of the ‘thin skull rule’
    - consequences have a place in the criminal law

    - only need mens rea for underlying offences, not their consequences
- not as disturbing when you consider that we have no minimum sentences for these offences

  - we can reflect the moral culpability of the accused in their sentences.

Review
Actus Reus
Oppal:  actus reus is more than just an act; circumstances are also involved; issue of consent.

Hutt:  meaning of “solicit” = pressing & persistent; when establishing actus reus, we are faced with interpretation of statutory language; dictionary usage; Parliamentary intent.

Fagan:  
a) actus reus & mens rea must co-exist


 

b) actus reus can be seen as a continuing event
Lemieux & Chandler:  break & enter consent cases; courts came to different conclusions; turned on interpretation of “consent”

Ssenyonga & Cuerrier:  HIV cases; topical cases on the issue of circumstances & consequences; Cuerrier gave a very broad test - substantial risk of serious bodily harm; almost unworkable.

Omissions:  actus reus need not be a physical act; includes omissions; needs to be limited - concept of duty.  Where do legal duties arise?
Miller:  if you create the harm, you have a duty to fix it
Beardsley:  old American case; generally, no duty
Thornton:  HIV case of donating blood; Ont. court created a new common law duty; SCC sidesteps it.

Voluntariness:  actus reus must be voluntary
Lucki, Larsonneur
Kilbride v. Lake:  NZ court recognised that actus reus requires voluntariness
Causation:

Analysis:
1.  Factual Causation?





2.  Legal Causation?





3.  Is there a break in the chain of causation?
Smithers:  factual vs. legal causation; factual = ‘but for’ test ~ too broad a test; legal causation = contributing cause above the de minimis range ~ provides some limits (but not many)

Lewis:  victim’s actions do not break chain of causation

Harbottle:  legal test for causation is not the same for every offence; for murder = substantial cause; we must look at the type of offence.  

  - Remaining question:  Is there a third test?

Blaue:  similar to Lewis; victim’s actions won’t break chain of causation

Jordan:  negligent medical care does not break chain of causation

Smith:  grossly negligent medical care DOES break the chain of causation
Mens Rea
Intention

Steane:  intention vs. motive
Buzzanga:  “wilfully promoting hatred”; number of possible meanings; here, wilfully meant intentionally
Docherty:  “wilfully refusing to comply with a probation order”; here, wilfully means intentionally, but it will not always mean intentionally
Intention = desire consequences OR know they are certain
Theroux:  mens rea for fraud; no explicit mens rea; court imported a recklessness standard
Recklessness = advert to consequences AND disregard them

O’Grady v. Sparling:  criminal negligence = advertent negligence; subjective
Lamb:  mens rea for manslaughter was recklessness; subjective
Tutton:  SCC splits 3:3 on meaning of “criminal negligence causing death”; objective = reasonable person foresees harm; subjective = did this accused advert to the consequences?
Waite:  hard to apply subjective test to driving offences
Hundal:  dangerous driving case; Court was prepared to allow an objective standard for this offence

Naglik:  “failure to provide necessaries” now has an objective test; Court seems to be heading in that direction.
Possession/Knowledge Offences:  possession offences must have read-into them a knowledge component or they would be absolute liability.  Knowledge of what?

Beaver:  knowledge as to the character of the substance
Blondin:  recklessness as to the character of the substance; not a SCC decision.

Wilful Blindness/Deliberate Ignorance:  most common in knowledge-based offences

Jorgenson:  wilful blindness is a subjective test; wilful blindness is a direct substitute for knowledge
Absolute & Strict Liability Offences:  absolute liability = no mens rea
Re s.94(2) of MVA:  s.7 requires at least strict liability; strict liability allows for one mens rea defence - due diligence (doing all that is reasonable in the circumstances to prevent the happening)
Smillie:  can true criminal law support strict liability offences?  BCCA says “Yes”.

Predicate Offences:  offences which have another offence underlying them
Creighton:  when underlying offence gives rise to more severe consequences, Court used a low standard; must have actus reus & mens rea for the underlying offence; on top of that, all that is required is objective foresight of bodily harm.


Defences & Justifications

- mistake of fact can be seen as an extension of a discussion about mens rea, or as a defence.

- True defences attempt to illustrate that either the actus reus or mens rea is not present.  

- It is justifications which accept that the offence has been proven but seek to show some acceptable cause/reason.

Mistake of Fact
- classic example:  bigamy

  - what if you didn’t know that your first spouse wasn’t dead?


actus reus = two lawful marriages


No guilty intention = no mens rea


- fits with our general philosophy of criminal law

  - don’t impose liability where there is no personal fault

- the trouble in re: public policy is when mistake of fact is combined with sexual offences.

  - there is a conflict of value systems, philosophies.

  - our general philosophy of the criminal law faces-off with the protection of women

R. v. Pappajohn
- what does he need to intend?  To have sex with her, or to have sex with her without her consent?

  - is consent part of the actus reus or part of the mens rea?
- Court concludes that it is part of the mens rea
  - if Parliament had intended to take away this ‘knowledge of consent’ issue, they would have been much clearer/explicit

- the question then becomes:  Has the Crown proved lack of consent beyond a reasonable doubt?

Issues:
1.  Was she consenting?  If yes ~ no actus reus.



2.  Did Pappajohn believe that she was consenting, even though she says she





wasn’t?  If yes, no mens rea.
- note that Pappajohn’s argument was always #1:  she was consenting.  There was no agreement as to the facts.

- In most mistake of fact cases, there is agreement as to the facts, but an argument that they are equivocal/open to interpretation.

  - this was why the majority would not allow this defence to be raised.  This was not a case of mistake of fact.

- Dissent written by Dickson J.

  - looked at the case from a very pure criminal law standpoint

  - mens rea requires knowledge as to lack of consent

  - then, what is mistake of fact?  What does it mean?

  Critical Question:  does a mistake of fact need to be reasonable?  Or need it merely be honest?


Honest mistake:  personal belief of the accused


Reasonable mistake:  objective

  - Precedent vs. Policy & Logic

  - looks to Lambert in C.A. dissent:


- brings in reasonableness because of policy concerns; dealt with this issue of forcing the victim to act in a certain way to communicate with the accused.  However, strays from the pure doctrines/philosophy of criminal law.

  - Dickson disagrees; favours the pure criminal law approach - need only be an honest (not a reasonable) belief

- unclear whether this part of his reasons was adopted by the majority.  Whatever the case, it was accepted as law, since it was the only Supreme Court ruling on that point.  Held to be pure, true to criminal law:  honest belief was all that was required.

Major Criticism:  see Lambert’s passage.

  - what about victim’s actions?  A victim who simply accepts her circumstances out of fear leaves herself vulnerable to a defence of mistake of fact.

Perhaps the law must be changed.  Instead of the default being ‘I can have sex with you unless you let me know that you’re not consenting’, Parliament should change it to be ‘Sex requires a positive affirmation of consent.’

R. v. Sansregret

- Here the charge is not standard sexual assault, but with having consensual sex, which consent was obtained by threats or fear.

- if Dickson’s Pappajohn subjective test is used, Sansregret would walk (see p.433), at least on the sex offence.

- if an objective test was adopted, Sansregret would be convicted.  Goes against the philosophy of true criminal law.

Three Judgments of the Court of Appeal
  1.  Matas J.A.:  refuses to even look at Sansregret’s defence.  Feels that he is barred from raising it.  See p.434

  2.  Huband J.A.:  Has to honestly believe that his threats did not cause her to consent.  See p.435.

  3.  Philp J.A.:  agrees with trial judge, that Pappajohn applies & that this defence is available.  See p.435.

- so what did the Supreme Court decide?

  - accepts Dickson’s proposition in Pappajohn as the basic state of the law (p.435).

  - go on to analyse the differing charges

  - recklessness, wilful blindness & mistake of fact are all discussed (p.438)


- would have liked to deal with this solely on the basis of recklessness, but it could not

  - when raising a defence of mistake of fact in the face of a recklessness offence, the belief need only be honest
  - the defence of mistake of fact may not be used to rebut a wilful blindness offence.

  - when an accused is wilfully blind to the facts, he cannot then claim to be mistaken of them.

  - tried to distinguish two mens rea components:  recklessness vs. wilful blindness


- did not want to retreat from Pappajohn
  - you cannot use this defence when you don’t even bother to find out the facts (be wilfully bind); when you are reckless & advert to the facts, you can still rely on mistake of fact.

- some people find this decision intellectually dishonest.  

- however, it seems logical to me.

  - can’t rely on the facts to afford a defence when you will not advert to them.

Two Choices for Mistake of Fact Analysis:

  1.  Stick with pure, fundamental criminal law principles.


- punish moral fault


- don’t punish where no intent

  2.  Modernise & change the law; reformism.


- most prevalent in sexual offences.


ex. abortion:  along with changing societal values, the law changed.


  - you get to the chicken & the egg argument


ex. marriage:  primarily based on Biblical principles; society’s values are changing (see recent same-sex marriages)


- meant to change behaviour patterns

A Progressive Analysis
- mistake of fact as it applies to sexual offences:

See Pappajohn:

  - in most ‘mistake of fact’ cases, there is a great degree of agreement as to the facts (ex. bigamy).  Gives the defence an ‘air of reality’.

  - that was not the case in Pappajohn, so the defence was not available; just a credibility issue (two sets of facts; jury must choose)

  - court emphasised that the defence was available generally, just not here.

See Sansregret:

  - here, there was concurrence as to the facts

  - yes, you can have an honest but mistaken belief, but it cannot be wilfully blind
  - by applying the doctrine of wilful blindness, the Court was able to avoid an ugly conclusion

  - superimposes a reasonableness (partially objective) test (wilful blindness) onto an obviously subjective one (honest but mistaken belief)
  - there was a dispute as to the conclusions drawn from the agreed statement of facts

  - wilful blindness says, ‘We’ll accept your honesty up to a point.’

- Note the changes on the political scene; massive legislative reform fuelled by feminist legal theory

See s.273.2:  consent in sexual offences
  - entirely removed any defence of drunkenness
  - can’t be wilfully blind (repeals Sansregret ruling)

  - recklessness is no defence; adverting to the possibility is enough to get you convicted, even though you honestly come to the opposite conclusion
  - also puts a positive duty on the initiator to obtain actual consent.  Puts recklessness/wilful blindness in perspective.

  - creates an offence of unreasonable conduct; onus is on the accused to take reasonable steps.

  - this changes the law completely.

Now come to R. v. Ewanchuk:

[Interesting aside:  Mr. Justice McClung is Nellie McClung’s grandson.

  - put in irrelevant comments to denigrate victim’s character.

  - Mme Justice L’Heureux-Dubé couldn’t resist the chance to burn him on this one.

  - led to a huge furor; Mr. McClung wrote a letter to the editor (which is NOT done)…got into even hotter water!]

- now dealing with new Criminal Code provisions

- good example of proper legal writing:

  A.  Actus Reus:  note that consent is part of both actus reus and mens rea

- Crown has to prove beyond a reasonable doubt that she was not consenting


- only two options:  yes, she is consenting or no, she is not.


- explains s.265(3):  consent out of fear, due to threats, because of force, fraud or exercise of authority is no consent.


* Mere submission is not consent! *


- this section, however, goes only to the actus reus of the offence.


- actus reus = (i) touching, (ii) of a sexual nature & (iii) absence of consent (see para 25)

  B.  Mens rea:  (i) intention to touch & (ii) knowledge of lack of consent (see para 42)


- Crown has to prove that he knew she was not consenting


- this is where s.273.2 comes into play


- Defence to mens rea:  honest but mistaken belief in consent


  - limited by s.273.2:  the big one is “reasonable steps to ascertain consent”

  - it has clearly changed the law


- the only mens rea defence here:  the victim’s actions, when viewed objectively, show a change from No to constitute a positive Yes.


  - accused must fulfil his duty to take positive steps

  - could the reasonable person rely on her actions to constitute consent?


  - one verbal “No” changes the whole situation


- trying to change behaviour; making this a verbal exchange makes this analysis so much easier.


  - public policy reasons behind this; onus is on the accused.


- trouble is in non-verbal situations
- total change in the law over a very short period of time.

  - not true to criminal law principles, but is that a real problem?

Narcotics Cases
R. v. Kundeus
- Issue:  can I be convicted when the offence I thought I was committing has a lesser mens rea?
  Actus Reus:  selling LSD

  Mens Rea:  selling mescaline

- did have intent to sell LSD, he was just sold out.  TRANSFERABLE.

- Laskin dissents:  Mescaline punishment is so much less.

  - mens rea is NOT transferable

R. v. Couture
- majority held that the accused had to argue he was innocent; mistake of fact must bring you to an acquittal ~ doctrine of ‘transferred intent’
- had intention to traffic.  In what?  Doesn’t matter; this is no defence.  Still guilty.

- Note that mistake of fact in sexual offences has a huge social component.  In other cases, the mistake must bring you to innocence/acquittal ~ ‘I didn’t meant to commit ANY crime’.  If you meant to commit some crime, that intent is transferable.


The Midterm Exam

- Range:  10-26½

  - 10 people got 20+ (B+-A)

  - 15 people got 15-19½ (C+- B)

  - 8 people got 10-14½  (D-C)


1.  Hank, Susan & Mary

  - good to write about each separately

  Two Types of Criminal Negligence Causing Death:


- Hank:  commission


A.  Actus Reus of Criminal Negligence:
marked departure from the norm
















wanton & reckless disregard


B.  Then go on to causation:  Did Hank’s actions cause Mary’s death?


  - Is there factual/legal causation? (but for/de minimis)


  - was the chain of causation broken? (by Susan’s intervention)


C.  Mens Rea:  Legal issue:  what is the test for mens rea in criminal negligence?


  - objective vs. subjective


- Susan:  omission


A.  Actus Reus:  failing to do something when you have a duty


  - does Susan owe Mary a duty of care?


  - Duties arise from (1) statute & (2) common law


  - was there a statutory duty?  No.


  - was there a common law duty?  Once you started something, you have to carry it through.


  - was there a duty because she started to help?


B.  Causation & Mens Rea were short discussions here.

2.  Question #2:

  1.  Production:  this was a mens rea question


Actus Reus:


Mens Rea:  silent, thus we import recklessness

  2.  Trafficking:  


Actus Reus

Mens Rea:  silent, thus we use recklessness/wilful blindness

  3.  Unlawful Act Manslaughter:


Actus Reus & Mens Rea of trafficking (see above)


+ objective foresight of a risk of bodily harm.

  4.  Environmental Pollution


- note the word “knowingly” in the offence; not a regulatory offence!


Mens Rea:  had to have actual knowledge



Discussion of R. v. Latimer
- discussion & opinions

- really committed first-degree murder, got charged with second-degree

- jury nullification:  can’t bring it up as a defence attorney


- what happens where you have a really educated jury who know the penalties, etc.?


- boils down to luck of the draw, if the jury doesn’t know what they can & cannot do

- this jury had the option to raise the parole eligibility ~ came back with a two-year verdict that was not upheld as constitutional in the C.A. & SCC

- SCC had no way out of deciding the way they did

- charging decision:  was the government correct in charging as they did?

- basically a political decision

- if sympathy was the overwhelming view of society, then maybe he would have been charged differently (maybe this was already taken into account with the second-degree charge)



Mistake of Law
- s.19:  states it is NOT a defence
- traces back o early common law

- not a universal concept:

  - can be used as a defence in civil law jurisdictions

- American version has a broader scope

- What’s the rationale?

  - cannot argue that everyone knows the law

  - is being ignorant of the law blameworthy in and of itself?


- should people be punished for this?

  - is this a floodgates issue?


- would more people try to use it to escape culpability?


- would this not be true of all criminal defences?

R. v. Molis
- p.481:  Williams’ exception

  - argued in favour of limited exceptions to the blanket rule

  i.e. situations where the activity is not clearly immoral


- should find out laws related to your area, but if you do not and end up breaking the law, you should be allowed a defence


- you will have special duties to know the law if you engage in special activities


i.e. if you are in the drug-making business, if is your duty to know the law in that area


- if you are just passing through & break the law without knowing anything about the area, a defence should be available

- makes the point that it is sometimes difficult to know what the rules are

- SCC did not recognise any exceptions to s.19 at all
  - exceptions mentioned before will not apply

  - takes a very narrow approach to the section

Officially-Induced Error
R. v. Cancoil
- one small exception:  officially-induced error

  - if you act and rely on the advice of someone who is charged with knowing the law & you still make a mistake, some sort of defence will be available.

- this was the case here

  - Defendant relied on the advice of an official in doing what he did

R. v. Campbell
- involves stripers:  one was charged & acquitted because the section was deemed unconstitutional at trial

- others followed suit and are charged

  - by this time, CA rules it is constitutional

  - they are convicted

- when they appeal, the first judgment is at the SCC and deemed unconstitutional again

- second group not guilty, by way of officially induced error of law



Defences

Incapacity Based on Age
- no cases, but it is an example

- people we don’t want to convict based on their understanding capabilities

- common law recognised age of 7 as being the age where children would be able to understand the consequences of their acts.

- 1908:  first Juvenile Delinquents Act
  - did away with criminal liability up to age 16 (18 in Manitoba)

  - in exceptional cases, children at 14 could be transferred to adult court

  - treatment-oriented document

  - mishmash of criminal law & child welfare concepts

  - looked at children as delinquents, rather than criminals

  - became a problem when Charter came about


- could do things to children that you could never do to adults (long lock-ups, etc.)

- 1984:  Young Offenders’ Act
  - ‘act of unworkable schizophrenia’

  - recognise that there is no single model to dealing with young children who commit crimes

  - age 12:  age of capacity to form criminal intent (arbitrary figure)

  - tries to be a treatment-oriented provision

  - yet it requires young people to take responsibility for what they do

  - tries to be all things to all people

  - often criticised

  - people are compassionate to the fact that there are young people who make mistakes that do not belong in the criminal justice system


- other young people commit horrible crimes and it is hard not to treat them as adults

  - dilemma is in deciding where young people should fit into the system



Insanity
- trace back to 1843 & McNaghten’s Case
  - McNaghten was under a delusion that the PM was out to get him, so McNaghten set-out to assassinate him.  Instead, he killed an assistant.

- McNaghten test has survived in Canada, codified in 1892 in Criminal Code (now s.16).  In 1991, we changed the terminology because of its pejorative nature, but the concept is basically the same.

Two Types of Mental Disorder
1.  Incapable of appreciating the nature & quality of the act; OR

2.  Incapable of knowing it was wrong.

- generally, mental disorder defence has been much maligned by the public ~ seems phoney, fake - an ‘easy out’

- one ‘concession’:  defendant must prove his mental disorder
  - presumption of sanity; D must rebut this presumption

  - however, need only do so on a balance of probabilities (civil standard)

  - Constitutionality of this reverse-onus was upheld in R. v. Chaulk

- main argument:  how could the state prove sanity?  Much easier for D to prove sickness.

1.  First Requirement:  Must show that they suffer from a “disease of the mind”.  What do we mean by that?  See R. v. Cooper (p.501)

  - very broad definition; attempt NOT to categorise

  - acknowledge our limited understanding of the human mind


- easily covers schizophrenia & common diseases


- major problem:  psychoses ~ where the D knows very well what he was doing, but has no remorse/empathy for the victim

2.  What do we mean by “appreciate”?  See p.504.

  - more than mere knowledge, but perception

  - consequences, impact; understand not just what you are doing, but that what you’re doing has important consequences
  - doesn’t seem to devolve on caring or having empathy.  Only deals with the capacity to understand & measure consequences.


- this would not include psychopaths ~ they appreciate the nature & the quality of the act & its consequences, they just don’t care.

- remember that this is a legal, not a medical or psychiatric concept/definition.

R. v. Chaulk
- ruled on the 2nd part of the insanity test:  meaning of wrong
- Looked back to R. v. Schwartz - very close decision (5:4) that wrong was to be narrowly construed ~ meant legally wrong
  - Dickson wrote the dissent; focused on social policy aspect.


- basically looked at what was going on around the Commonwealth & followed it

- Chaulk & Morrisette were psychotic (delusional).  Thought they had to kill in order to rule the world.  Clearly visible on MRI.

  - element of skepticism here.  Unusual that two people shared a common psychosis.

Issue:  Was Chaulk insane according to s.16?

  1.  Did he have a disease of the mind?  Yes.

  2.  Did he appreciate the nature & quality of the act?  Yes.


  Did he know it was wrong?  That depends on what you mean by “wrong”.  He knew it was against the law.  Now, should “wrong” mean morally or legally wrong?
- Schwartz decided to go with the narrower - “legally” wrong.

- social policy argument:  if these people think they are doing something good for society, why should they be punished?  Shouldn’t we show some compassion?

- the trouble is that there is no treatment for psychopaths.  Chaulk was only psychotic ~ could be treated by proper medication.

Thus, to qualify for an insanity defence, one must show:




1.  Disease of the mind AND
action
2.  (a) Inability to appreciate (R. v. Cooper) OR

     

(b) Unable to know that what they are doing is wrong (that society would see

motive


 it as morally wrong - R. v. Chaulk)

  - no criminal conviction (acquitted; found ‘not criminally responsible’), but might order treatment, if necessary


Automatism
- goes to actus reus (voluntariness).  See p.537

- Policy Concerns:  punishment of (compassion for) the innocent vs. protection of the public

  - similar to insanity concerns

R. v. Parks (1992)

- totally policy-directed legal argument/analysis

- to be done on a case-by-case basis, balancing the above-mentioned policy concerns.  As well, medical science & medical evidence are still progressing in this area.

Two Separate Concepts:


Mental Disorder




/



Automatism

- slowly, automatism is being subsumed into mental disorder analysis, since we have moved away from a classification/pigeon-hole method to a clear policy balancing approach.

- since automatism defence leads to an absolute acquittal, it cannot serve our 2nd goal ~ protection of society

  - mental disorder, with an acquittal & treatment program, meets both these policy concerns
- sleepwalking is not to be confined to one or other of these categories.  Not static.

  - “Continuing Danger” approach:  a recurring condition should be treated like insanity.

  - “Internal Cause” approach:  if it is internally caused, it should be called insanity.  We can control external factors.

- LaForest rejects any attempt to pick one or the other.  We don’t need a common theory, just a common purpose - compassion mixed with safety.
- even recurrence is deemed to be non-determinative.  Doesn’t want hard & fast rules, but room for a policy analysis.  See pp.544-5.

- finds that neither of these leading policy approaches fits here.  So he moves on.  Looks to Rabey and Dickson’s comments.

  - Dickson seems to favour a finding of mental disorder, due to public perception of our legal system.  Reinforced in Stone (p.563).

- decided that there were no good policy arguments in this case to preclude a finding of straight (“non-insane”) automatism

- Absolute acquittal.

R. v. Stone (1999)

- issue of ‘psychological blow’ automatism
- p.556:  defines automatism as ‘impaired consciousness’ with a lack of voluntariness (see also p.567)

- then moves on to s.16 (see para 161)

  - insanity requires a disease of the mind AND either an inability to appreciate the nature & quality of the act, OR being incapable of knowing it was wrong.

  - what is the role of voluntariness?

- one more thing:  evidence & evidentiary concerns

- we are more concerned with the legal analysis here.  How do we determine that it is non-mental disorder as opposed to mental disorder automatism?

  - we know the presumption is toward mental disorder automatism, for public policy reasons

- discusses internal cause approach, comparative element ~ objective test (pp.564-5).

  - meant to narrow findings of non-mental disorder automatism & absolute acquittals due to policy concerns

  - must be something that would have happened to a normal person; not unique to this particular accused.

- recurrence is once again an important factor

R. v. Grant
- epileptic seizure leads to dangerous driving & someone’s death

The Analysis:

  1.  Is it a disease of the mind?  See R. v. Cooper
  2.  Does it go to voluntariness?  Then it would be automatism.  

  3.  Does it affect the ability to appreciate the nature & quality of the act or capacity to know it was wrong?  Then it would be a mental disorder.  

- Stone would put Mr. Grant in the mental disorder category, forcing him to get treatment.



Drunkenness
- classic 19th century view:  drunkenness is irrelevant

- changed by House of Lords in R. v. Beard (1920)

  - a progressive case, for the times

  - more true to criminal law principles ~ requirement of mens rea
  - probably reflected the times ~ intoxication was okay.

  - <inadvertently> created categories defining when drunkenness would be a defence:   general vs. specific intent.

- we are studying very recent cases here; drunkenness issue is not going away

Issues:
1.  Do we need to recognise drunkenness as a defence, being true to criminal law principles?  (do we need to in law?)




2.  If so, should we be true to those principles or do other policy concerns override/outweigh it?  (do we want to in policy?)




3.  To what extent should it apply?

- Dealt with by SCC in R. v. Leary (pre-Charter)

  - adopted Beard
  - drunkenness should be a defence to crimes of specific intent, but not those of general intent
  - however, the important questions had not been answered

- remember that this is a rule at common law; changeable by the courts.  Parliament had chosen to remain silent.

  - Should drunkenness apply to all offences, not just specific intent ones?

R. v. Bernard (1988)

The Issue:  did he have mens rea?

- the issue was NOT “Should we never allow a defence of drunkenness, even in specific intent offences?”  This argument could be made on policy grounds, not on true criminal law principles.

  - look at it from the victim’s perspective

- there is no doubt that alcohol & drugs have a huge impact on crime

  - alcohol lowers inhibitions

McIntyre’s Decision:
  - p.582:  starts by giving us the history of the common law on this point


- division between specific & general intent offences


  - specific offences have some ulterior intent (ex. murder; theft)


  ex. murder requires an intent to assault & an intent to kill


  ex. wounding requires an intent to assault & an intent to wound


- general intent offences do not require this secondary intent

  ex. sexual assault (need no special intent that it be sexual, that is determined objectively)


ex. murder vs. manslaughter

  - criticism of the law laid-out at p.583


1.  Artificial; a legal fiction.


2.  Illogical; policy-based

  - he feels that this division should remain (following previous cases)


- the individual has chosen to drink; no relief granted for this individual when he commits a general intent offence

  - however, he accepts that drunkenness is an excuse from specific intent offences.  Doesn’t deal with this issue here.


- note that not all specific intent offences are very serious or impose greater penalties

  - are we getting rid of mens rea in general intent offences?

- He says, “No”.  


  1.  Most drunks have mens rea.



- comes from external evidence, witnesses


  2.  And you know what, even if they don’t have mens rea, who cares?


- policy dictates that we should not protect these people.  No violation of the



Charter; no convincing policy arguments to the contrary.

Wilson’s Decision:  (becomes the basis for decision in R. v. Daviault)

  - brings in the concept of automatism as it relates to drunkenness
  - not sure about the idea of “substituted mens rea”
  - not prepared to punish drunkenness akin to automatism
  - would this not violate the presumption of innocence?  (no defence of automatism allowed)

  - no problem with drunkenness defence in specific intent offences

  - accepts McIntyre’s first proposition, that most drunks have mens rea, but doesn’t agree with 2nd point (not allowing a defence of automatism)
Dickson’s Decision:
  - dissented in Leary
  - feels the division between specific & general intent offences is artificial

  - if we are to override principle with policy:


1.  It should be Parliament, not the courts.


  - unless Parliament tells him otherwise, he will stick to the true principles of the common law (don’t punish without mens rea)


2.  This division is not necessary for social protection.


  - looks to Australian & New Zealand experiences



- they were true to principles of mens rea.  Drunkenness is just one more factor.

  - he then looks to the Charter (ss.7 & 11)


- says Leary imposes absolute liability on drunken offenders


- contrary to the Charter
  - he wants to be true to criminal law principles

In Summary:
- the law today follows McIntyre’s logic.  Continue to divide offences into two categories.  Drunkenness is no defence to general intent offences, even if to the point of automatism.

Summary of Bernard:
1.  McIntyre (picked up by Sopinka & Major in Daviault)

  - general & specific intent dichotomy is okay

  - drunkenness, even to the point of automatism, is no defence to general intent offences

2.  Wilson (adopted by Cory & the majority in Daviault)

  - general/specific intent dichotomy is okay

  - however, doesn’t like substituted mens rea when drunkenness goes to a state of automatism.  Would create an exception.

3.  Dickson (Lamer & LaForest pick this up in Daviault)

  - drunkenness is just another factor

  - Crown must prove mens rea beyond a reasonable doubt
R. v. Daviault (1994)

- Cory adopts Wilson’s judgment in Bernard
- creates an exception for drunkenness akin to automatism
  Why?  Offends the Charter (ss.7 & 11(d))


- we don’t punish people unless they’re guilty ~ need mens rea
- Sopinka stops & points out:  what about our objective standard?

  - p.637:  looks to Creighton (even though he dissented)

  - ‘Get off your high horses, you guys!’ he says.

  - feels the Court is being inconsistent

- Cory obviously intends for this to be a very limited defence/exception

  - note the low statistics coming out of Australia (p.626)

After Daviault, Parliament stepped-in.  Look at s.33.1:

  - refers to general intent offences
  - mentions “voluntariness”:  includes mens rea & actus reus
  - if your self-intoxication makes you an automaton and you interfere with someone’s bodily integrity, it is no defence.

  - didn’t include property offences because they were worried that the court might declare this “substituted mens rea” unconstitutional.  Very narrow.

- the Court has not yet dealt with drunkenness as a defence in specific intent offences

R. v. Robinson (1996)

- Beard rules regarding drunkenness as a defence to specific intent offences kept using the word “capacity”.  What did it mean?

- was “capacity to form intent” different from “forming intent”?

  - seemed to create something bordering on an objective test

- the word “capacity” was confusing.  Most lower courts had gotten rid of it.

- Robinson decided that the only relevant question was:  did the accused intend those consequences?
RATIO p.661:  Two Steps:

  1.  Judge is to screen-out frivolous defences.

  2.  Jury must decide if mens rea has been proven beyond a reasonable doubt.  Drunkenness is another factor in their decision.
- see his summary on p.663

The Law on Drunkenness as a Defence Today

- As a result of the Robinson decision, no one uses “capacity” terminology any more.

- impaired driving offences remained unaffected by Daviault.

- we continue to have specific & general intent offences
  - the question in specific intent offences:  did the accused form the requisite intent & necessary foresight?
  - with regard to general intent offences, so long as s.33.1 remains in effect, automatism can only be raised with regard to property-related offences.


Justifications & Excuses
- finally, we are moving away from the concepts of actus reus & mens rea
- not really worthwhile to try & distinguish between a justification and an excuse

- used in situations where mens rea & actus reus have been proven
Duress
R. v. Carker (1966) [PRINCIPALS]

- duress is closely connected to motive (think back to Steane case)

- mens rea is proven; duress tells us WHY the act was done
- common law defences are maintained by s.8(3) of the Criminal Code
  - we want flexibility in our defences ~ adjust to various circumstances ~ unlike in our law.  Exact opposite of why we do not have common law offences.

  ex. necessity  Lavallee (battered woman’s syndrome)  battered child’s syndrome  battered prisoner’s syndrome (?)

- philosophy:  don’t want to punish the morally innocent

- duress has a strong statutory component ~ s.17
  - recognises that the threat which led to doing the crime (both actus reus & mens rea) excuses it

- one commentator spoke against a defence of duress:  Sir James Stephens, author or our initial Criminal Code (1892)

  - his idea was that the law itself was a duress (you will not do things because we will do something to you)

  - we should not allow conflicting punishment/duresses to be set-up (one by the state; one by a third party)

  - why should you get to choose?

- he wanted to narrow it down; not leave it to the judiciary

- duress is never a defence to murder; but in other parts of the world it is more widely applicable.  Sir Stephens excluded a lot of offences (to which duress would not apply).

[Principals vs. Parties:  An Introduction
1.  Principal:  the person who does the offence.  The actor.

2.  Party:  See s.21; concept of aiding (helping) or abetting (encouraging)

  ex. supplying a gun to a murderer:  guilty of murder

  ex. driving the getaway car:  guilty of robbery

  - assist in the crime

- the defence of duress is different for principals (Carker) and parties (Paquette)]

- faced with two competing sections:  s.8(3) & s.17
  - court decided that the specific provision is exhaustive (s.17); outweighs the general section (s.8(3))
- this was the ratio of Carker, in re: principals.

Operative Words in the Test (in Carker)

- “immediate” & “present”

- SCC construed these words quite narrowly.  Needed to be immediate & the person needed to be right there.  No duress here.

- a case of statutory interpretation

- wanted it to be a very limited defence; only protect those who are legally guilty but morally innocent

R. v. Paquette (1976) [PARTIES]

- duress comes before the SCC once again, but this time as it relates to parties, not principals

  ex. where you agree to rob a bank, but a murder takes place.  As a party, are you responsible for the murder?

- noted that s.17 says “A person who COMMITS an offence”
- used pure statutory interpretation to expand the defence of duress; s.17 does not apply to parties.

  - not limited by s.17, so they looked to the common law

- here, the defence of duress was allowed

Hibbert v. the Queen (1995)

- jumped on the 2nd holding in Paquette:  “A person whose actions have been dictated by fear of death or of grievous bodily injury cannot be said to have formed a genuine common intention…”  See p.690

- what was meant by ‘intention’?

  1.  Legal sense:  mens rea
  2.  more general sense:  willingness; motive

- share #1, don’t share #2

- practical consequences:  how do you explain common intention to a jury?

- here, Court decides not to look at motive when analysing mens rea.  Want to separate mens rea & duress analysis.

- duress does not negate mens rea, but provides a defence (justification/excuse).  A ‘second-stage’ analysis.

First Part of Judgment:

  - no distinction drawn between the fact that Paquette was a s.21(2) charge & this was a s.21(1)(b) charge

- didn’t want to complicate the law


- attacked it on a theoretical level/basis

Second Part of Judgment:

  - then moved on to develop a test at common law:


1.  Threat of bodily harm & 


2.  No safe avenue of escape

  - should avail yourself of help


  - meant to limit the defence

  - makes it a modified objective test
- Dickson set the bar pretty high for necessity (“compliance with the law is demonstrably impossible”) & Lamer is going to do the same thing with duress (“no legal way out”)
- similar to limits placed on statutory defence of duress

  - broader at common law, though, because no offences are excluded & wording is slightly broader

- requires a safe avenue of escape.  How is this to be determined ~ subjectively or objectively?  p.703

  - opts for a modified objective test
  - based on theoretical underpinnings ~ normative involuntariness (morally innocent)


- if we are going to excuse your conduct, you have to meet a reasonable/societal standard.  p.704

ex. pre-Lavallee:  battered women were asked:  why didn’t you avail yourself of the possible avenues of escape?

  - needed to establish the psychological foundation of the battered woman’s syndrome before it could qualify as a defence ~ basically renders you incapable of taking those avenues of escape
- note, however, that the same criticism exists:  as you keep adding factors, it becomes a subjective test.



Necessity
- Hibbert said that we should look at duress & necessity together

  - duress is only a narrower type of necessity
- no equivalent of s.17 for necessity
- only governed by s.8(3) ~ a common law defence

Three Step Perka Test:

  1.  Imminent peril

  2.  No reasonable legal alternative.

  3.  Proportionality (harm inflicted must be less than the harm avoided)
- adopted in Latimer, but he failed the test on all counts

- works a lot in impaired driving (see newspaper article on p.742) & spousal abuse cases

- proportionality requirement prevents using defence of necessity for murder
Role of Defences Generally
- most people plead guilty (~80%)

  - then, there are problems with overcharging (goes to actus reus/mens rea)

  - also, drunkenness in re: specific intent offences (goes to mens rea)

  - these “true defences” are the rarity

- interaction between statutory & common law



Self-Defence
- in R. v. McIntosh, Lamer points out that these provisions are hopeless.  Legislative action is required!

- self-defence is a specific type of necessity
  - no alternative but to react, because of the actions of the victim

R. v. Cadwallader (1965)

- a good example of how the courts attempt to gloss-over the statutory provisions
  - cite the sections but make no attempt to analyse them

  - try to take a common law approach
- see p.759 for their “analysis” (last para.)

- don’t say:  what is an ‘unlawful assault’?





 is it objective or subjective?

- want to avoid analysing the statute

- legislature cannot blame the courts.  Badly drafted!

- common law test:  use no more force than is necessary, given your personal circumstances
  - has nothing to do with the statute

R. v. McIntosh (1995)

- a different approach, 30 years later

- can’t ignore the words (as in Cadwallader), but must attempt to make some sense of them

  - interpret them in favour of the accused ~ broad interpretation

- Lamer says, in essence:  ‘Did we screw-up this analysis?  If so, Parliament, fix it!’

- recognise the need to consult the statute

  - don’t worry about initial aggressor, defence of property, intend to cause grievous bodily harm.  Don’t get hung-up on the details.

- this exemplifies the dialogue which exists between the courts & Parliament.  Parliament has the last word.  What the court says need not be final.

- conclusion:  comes back to proportionality.  Must be reasonable in the circumstances.  A proportionate response to a perceived harm.
Battered Woman’s Syndrome

- really came to the fore in Lavallee (1990)

  - demonstrated more recently in Malott v. the Queen (1998)

- in Lavallee, she shot her partner in the back of his head, as he was leaving the room

  - doesn’t really fit the normal self-defence scenario

- again, SCC side-stepped the legislative provisions.

  - took a broader view

- the problem with this battered woman’s syndrome was that they didn’t feel that they could leave.  Irrational, but true.  

- aided by subjective nature of this analysis.  Have to look at it from the battered woman’s perspective.

  - ask, ‘What were the alternatives available, to her mind?’
- in Lavallee, she did not see any other alternatives.  Physically available, but not psychologically available.

- this defence has now been expanded to include children.

  - unable to see any other alternative solutions

- Malott tries to clarify this analysis

- wants to avoid categorisation or pigeon-holing

- remember the subjective nature of this defence

The Real Test:  Did this person perceive any other alternatives?
- you don’t need a psychiatrist’s report or particular medical evidence

- note that Malott was still convicted.  Jury did their job.

  - she had made-up her mind to kill him.  Look at the facts.

- comes down to:  do we want to exercise compassion?



Provocation
- only reduces murder to manslaughter.  Doesn’t apply to assaults, etc.

  - so, if you’re provoked, you’d better kill the guy!

- still, it doesn’t result in an acquittal

  - we are somewhat compassionate (we understand why you reacted the way you did), but not totally, when it comes to provocation

- definitely a throw-back to the era of chivalry and the possession of women

- when do you have a right to lose self-control?

- Should Parliament just do away with this defence?

  Query:  Which reasonable person loses self-control to the point of committing murder??

- Suggestions:  narrow the definition of wrongful act or insult






 narrow the defence itself

- how can reasonableness include the intention to kill?

  - to compensate, provocation is only a partial defence

- only applies to murder


- only reduces it to manslaughter

- shouldn’t we use it for all offences (more likely, reasonable people will not respond with murder)?

- seems to reward irrationality

Three Requirements:

  a.  The wrongful act or insult would deprive an ordinary person of self-control

  b.  Must have acted suddenly

  c.  Acted in the heat of passion


Entrapment
- philosophical basis:  state disapproval; the solving of crime is not an absolute goal.

- abuse of process dealt with in greater detail in Criminal Procedure.

  - a broad concept of state propriety
  - directs how we expect the state to act

- not saying that the person is innocent, but that the state has acted badly and cannot record a conviction

- entrapment is only one type of abuse of process
- the cost of conviction is too great:  brings the system into disrepute

- instead of acquitting the person, we order a stay of proceedings
ex. Former N.S. premier, Gerald Regan, alleges abuse of process.

  - just before SCC now

R. v. Mack
- don’t want the police to conduct morality-testing
- we are trying to find the proper balance/divide:

	Proper State Conduct
	Improper State Conduct

	good police work
	abuse of process (ex. entrapment)


  - don’t want to cramp innovative policing/investigation techniques.

Questions/Factors:

  - how persistent were the police?

  - did the defendant have an out?  Could he walk away?
- not testing/affirming the morality of the accused, but questioning the actions of the state.  That explains the different remedy.



Parties
- don’t get hung-up on the common law terminology

- s.21 of the Criminal Code meant to do away with this.

  - we convict people who have the actus reus & mens rea of a “party”
  - just use the words “aidor & abettor” to mean “party”

- we treat principals & parties similarly:  they are equally culpable
  - dealt with in the case of Colin Thatcher


- no one knows for sure whether he did it himself or if he hired someone to do it.


- Court said, ‘It doesn’t matter.  Either way he’s guilty.’

- draw no distinction between parties & principals
- now we have to figure out:  what is the actus reus & mens rea of being a party?

Actus Reus of Being a Party
Dunlop & Sylvester v. the Queen (1979)

- actus reus:  2nd para on p.840

  - encouragement

  - facilitation

  - assisting

  - not sufficient that you are merely present
- common law, not statutory

- no set of particular acts.  Could be many things.

- it is not a crime to watch an offence take place ~ no actus reus
  - may be morally culpable, but not legally culpable (look back to discussion on omissions)

  - not punishing immoral acts, but illegal ones

Three Possibilities:

  1.  They raped her ~ principals

  2.  They held her down, etc… ~ parties

  3.  They stood around & watched ~ acquitted.


- this is the one the Court picked

Mens Rea of Being a Party
- “prior knowledge that an offence of the type committed was planned.”  p.844

  - obviously, wilful blindness can substitute
- actus reus & mens rea must coincide
  - “It must be proved that he had knowledge that the principal intended to commit the offence and that the accused aided & abetted him.” (p.842)

R. v. Nixon (1990, BCCA)

- goes back to when we impose liability for omissions
- analogy to criminal negligence cases

- omissions only carry liability when you are under a legal duty, at statute or common law

  - Nixon was under a duty from the Police Act to protect the prisoners

- thus, he was convicted as a party

Section 21(2)
- also deals with cases where we are not punishing the actual perpetrator

- a party by virtue of a common intention
- on paper, it seems to create an objective test
- used where A & B agree to commit a crime (ex. robbery).  In the course of that crime, B commits another crime (ex. murder).  Is A guilty of this second crime (the murder)?

  ex. think back to Jeff Giles murder here in Winnipeg; in the course of their escape after robbing his store.

- murder requires foreseeability that death is likely to ensue (subjective).

- manslaughter only requires reasonable foresight of bodily harm (objective)

- this theory of foreseeability for principals should extend to parties
- now look at wording of s.21(2):

  - sets out an objective standard

- seems to create an inconsistency:

  principal ~ subjective standard

  party ~ objective standard

- In Logan, the SCC said that this objective standard infringed s.7 of the Charter.  Not operative.

- the law respecting parties should be the same as that governing principals. Principals & parties have to be the same.

  - otherwise, it creates an ugly inconsistency in the law.

- must now be measured against the same standard.  Should not be easier to convict one or the other.

  - Lamer’s Two-Step Test in Logan:

  “First, is there a minimum degree of mens rea which is required as a principle of fundamental justice before one can be convicted AS A PRINCIPAL for this particular offence?…Secondly, if the principles of fundamental justice do require a certain minimum degree of mens rea in order to convict for this offence, then that minimum degree of mens rea is constitutionally required to convict a party to that offence as well.”
  - “Where the principles of fundamental justice require subjective foresight in order to convict the principal…that same minimum degree of mens rea is constitutionally required to convict a party to the offence…”

- R. v. Laliberty is just a modern application of Logan.

- Note that under these principles, a party cannot be convicted of more than the principal.

- Laliberty is useful exam review material.



Attempts (a.k.a. Inchoate or Incomplete Crimes)

- reasoning:  don’t want to wait until harm is done to impose criminal liability
  - also the essence of conspiracy (an agreement to commit a crime)

- if we can stop crime before it happens, we should.

- however, we cannot simply punish guilty thoughts

- need to find a balance.

R. v. Ancio (1984, SCC)

Issue:  what is the mens rea of attempted murder?

- look to s.24 as a starting point

  - “intent” = full mens rea
- two types of murder:

  - intend to cause death = full mens rea
  - causing bodily harm, being reckless about whether death ensues = recklessness

- issue:  can the mens rea for attempted murder be recklessness, too?
  - critical word in the statute:  intent/intention

  - Arguments for:  if recklessness if good enough for murder, why not for attempted murder?

  - Arguments against (they prevail):  statutory interpretation points to full intent.

- ratio:  p.895

  - need to intend death, not just grievous bodily harm
- according to s.24, all attempts require full mens rea (intent), no matter what the mens rea is for the crime you are trying to commit.

Practical Ramifications

- many times attempts are only theoretical

  - there are so many other offences to charge people with!

- presumably wilful blindness could substitute for full mens rea in attempts

Deutsch v. the Queen (1986)

- actus reus of attempts
- offence:  attempting to procure female persons to have illicit sex with another person

- look again to s.24:  “does or omits to do anything”
  - extremely broad, on its face

  - need to put some limits on it; give it some parameters

- many attempts have been made…see pp.900-1.

- see p.900:  it is qualitative.  Relative proximity is important, “…in terms of time, location and acts under the control of the accused remaining to be accomplished.”

  - not amenable to clear definition

  - not a mathematical formula; dependent on the facts

- need not necessarily be an illegal act, or even an immoral act.

Use Sorrell & Bondett as a hypothetical fact scenario.

- actus reus:  does or omits to do anything?

  - beyond mere preparation?  relative proximity?

- mens rea:  full intention
  - no good evidence here

  - no extrinsic evidence; equivocal acts ~ doesn’t add up to intention



Second-Term Review
Mistake of Fact
- goes to mens rea
ex. Sansregret:  sexual assault

  - mens rea of sexual assault:  intention to proceed in the absence of consent or recklessness as to consent

  - mistake must be honestly believed, not reasonable

- honest but mistaken belief negates mens rea
  - wilful blindness will always substitute for mens rea of any kind

- compared Pappajohn & Sansregret:

  Pappajohn:  accused’s position:  she consented.  Not that, “I mistook her consent.”





   victim’s position:  “I did not consent.”


- honest belief requires equivocal conduct on part of victim.

- Parliament steps in:  s.273 ~ removes the defence of wilful blindness

  - onus on accused to get consent.  Attempts to change behaviour.

- then looked at Ewanchuk:  consent is part of both actus reus & mens rea of sexual assault
  - onus is on the accused to determine consent
- more generally, mistake of fact goes to mens rea
  - wilful blindness available.  Must be honestly believed without wilful blindness.

Mistake of Law
- fairly harsh rule:  mistake of law is no defence
- in Molis, court was asked to consider a due diligence defence & rejected it

- narrow exception:  officially-induced error of law (see Cancoil)

Incapacity
- Due to Age, Mental Disorder, Automatism & Drunkenness

- all go to ability to form actus reus or mens rea
- not necessarily discrete categories; not rigid

- deciding where a thing fits will be governed in large part by overarching policy concerns (see Parks; Stone)

  - repetitive?  continuing danger?

  - treatable?  internal cause?

  - insanity = on-going treatment; automatism = specific in time; non-treatable

- classification problem

  - insanity:  two possibilities under s.16:


- incapable of appreciating; incapable of knowing it was wrong

- word “appreciate” looked at in Cooper

- “knowing it was wrong” discussed in Chaulk
  - start by asking:  is this a disease of the mind?


- if yes = insanity


- if no = move on to possibility of automatism

  - use Parks model:  continuing danger, treatable, purely external


- don’t use a medical model

  - if it is insanity, look to s.16


- Cooper (understand consequences) & Chaulk (know that they are morally wrong)
  - remember:  insanity = treatment; automatism = acquittal
* Know the factors considered in Parks:

  - continuing danger


- recurrence


- public safety

  - internal cause


- treatable


- personal/family history

  - medical evidence

  - didn’t agree with issues re: floodgates/fraud or credibility of the system in that case

In Stone, in re psychological blow automatism, they suggested these factors:

  - continuing danger:


- corroborating medical history of automatistic-like episodes


- likelihood of recurrence

  - internal cause:


- severity of the triggering stimulus (ex. shocking = non-insane; mere stress = insanity)


- comparative element:  whether a normal person in the same circumstances might have reacted to it by entering an automatistic state


- motive (lack thereof)


- trigger should not be the victim

  - medical evidence

  - corroborating evidence of bystanders

Drunkenness
- again faced with difficult policy choices

- Bernard:  7 judges; 3 judgments

- interpreted in Daviault:  still require division between specific & general intent offences
Competing Policy Arguments:

  1.  Voluntary nature of intoxication

  2.  Want to be true to criminal law principles.

- drunkenness only a defence to specific intent offences, unless you are so far gone that you are an automaton.

  - no substitute mens rea
  - still a rare defence.  Nearly impossible factually.

- Parliament’s reaction embodied in s.33.1
  - even being an automaton is no defence (but only for certain offences ~ those involving violence)
- for specific intent offences, look to Robinson (murder)
  - need subjective foresight of death
  - drunkenness impairs one’s ability to foresee; goes to specific/secondary/ulterior intent.

Justifications/Excuses
- duress, necessity, self-defence, provocation, entrapment

1.  Duress:  see s.17 of the Criminal Code
  - very limited; can’t use it for crimes of violence, essentially.

  - policy:  you can’t hurt someone else to protect yourself.

  Carker:  very narrow construction of s.17 [PRINCIPALS]

- “immediate” and “present”

  Paquette:  a “parties” case [PARTIES]

- duress is a broader defence for parties

* No common law crimes, but common law defences. *

  Hibbert:  Lamer’s modified objective test eventually becomes a subjective test.  “Safe way out” measured by modified objective test.
2.  Necessity:  Latimer is the most recent decision in this area; adopts Dickson’s test in Perka (see p.739):

  a.  reasonable legal alternative

  b.  imminent risk

  c.  proportionality
  - a very narrow defence

3.  Self-Defence:  complex set of rules.  Needs to be amended!

  - TEST:  reasonable force in the circumstances
  ex. Cadwallader:  courts want to be flexible

  ex. battered woman’s syndrome:  what is reasonable in one person’s world may not be reasonable in another’s (see Lavallee & Malott)

4.  Provocation:  must satisfy all three factors

  - reasonable person would lose self-control & acts in the heat of passion

  - only a partial defence ~ reduces murder to manslaughter

  Three factors:

  a.  The wrongful act or insult would deprive an ordinary person of self-control

  b.  Must have acted suddenly

  c.  Acted in the heat of passion

5.  Entrapment:  look at state actions; results in a stay of proceedings, not an acquittal.  Not condoning the person’s actions, but punishing the state by not giving it the conviction.

Parties
- s.21(1):

  - actus reus:  assisting, encouraging, supporting, facilitating, etc…


- Dunlop & Sylvester:  mere presence is not enough; need not intervene when you see a crime being committed

  - mens rea:  must know your conduct is aiding the crime

- can substitute wilful blindness
- Common Intention provision (s.21(2)) ~ objective, on its face

  - looked at in Laliberty:

 
- extends liability to any offence that could be reasonably foreseen

  - see also Logan.  Objective foresight (referred to in Laliberty).

  - for murder, the foresight must be of death (subjective).  Can’t be done on an objective standard.  For manslaughter, objective foresight is good enough (remember Creighton?)

  - in murder, we look at principal subjectively.  Unfair to try parties on an objective (different) standard.

Attempts
- actus reus:  some kind of remoteness/relative proximity test.  Beyond mere preparation.  Needs to be subject to some limitations/parameters.

- mens rea:  see Ancio.  Requires full intention, due to wording of s.24.
- still able to substitute wilful blindness
1.  Identify the correct legal principle.


2.  Identify the relevant facts.


3.  Draw a conclusion.


      USE THIS RUBRIC ALWAYS!
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