LAY OPINION
R. v. Graat = ‘compendious statement of fact’ exception
Two Requirements:

  1.  Personal knowledge (qualified to give the opinion)

  2.  Necessary to assist the court.

Questions of Pure Domestic Law: No witness can provide an opinion on a pure question of domestic law.
Rule Against Oath-Helping:  A properly qualified witness can provide general information RELEVANT in judging the credibility of a witness, but is prevented by the rule against oath-helping from expressing an opinion ABOUT the probability that a particular witness is telling the truth.”  Marquard, Burns (SCC).

EXPERT OPINION
When will expert evidence be allowed?

1.  Evidence must be relevant

- logical relevance:  same inquiry as in Morris
- legal relevance:  benefits of the evidence (materiality, weight and reliability) outweigh its costs (in terms of the risk that it may be accepted uncritically by the trier, its potential prejudicial effect, and the practical costs associated with its presentation).

2.  Necessary to assist trier of fact

- provides information likely to be outside the experience and knowledge of a judge or jury and is more than merely helpful.  The closer you get to statement of opinion about an ultimate issue, the more careful we must be about admitting this evidence

3.  Absence of any exclusionary rule

4.  Expert is properly qualified

- low threshold:  acquired special knowledge through study or experience in respect of the matters to be testified about

NOVEL SCIENCE
- start by attacking the source, then attack the science

Expert evidence based on a novel scientific theory requires scrutiny of both relevance and necessity; the theory must be shown to meet a basic threshold of reliability; and the opinion must be essential in the sense that the trier of fact will be unable to come to a satisfactory conclusion without the assistance of the expert.

  Five Factors from Daubert v. Merrell Dow (SCC ~ R. v. J-L.J.)
  1.  Can the science be tested?

  2.  Has there been peer review?

  3.  What is the known or potential rate of error?

  4.  Are there standards or controls?

  5.  General acceptance within the scientific community.

EXPERT EVIDENCE & HEARSAY
Lavallee:  simply needs to be based on something admissible
  - the more expert relies on inadmissible sources, the less weight his evidence should be given.

Before an expert can be cross-examined on another’s work, they must recognise it as an authority (Marquard).  Problem:  ignorant expert can insulate themselves by not reading good authorities.

CLASS PRIVILEGES
- bring yourself within the class & evidence is prima facie inadmissible.  It is then the onus of the party looking to override the privilege to show why.

A.  Solicitor-client (from McClure)
  1.  Where legal advice of any kind is sought

  2.  From a professional legal adviser in his capacity as such (goes to nature of the communication)

  3.  The communications relating to that purpose (doesn’t protect pre-existing evidence)

  4.  Made in confidence (element of confidentiality, no 3rd parties)

  5.  By the client
  6.  Are at his instance permanently protected (owned by client)

  7.  From disclosure by himself or by the legal adviser (protects the source, not the information)

  8.  Except the protection be waived.

When will it be waived?

1.  Express & knowing surrender

2.  Implied waiver (through actions or conduct)

  - based on fairness & consistency; can’t have partial waiver

Exceptions
1.  Innocence-at-stake

  Two-Stage Procedure:

  1.  Could it raise a reasonable doubt?  (convince the judge to look at the privileged communication.)

  2.  Production/disclosure to the accused.  (Likely to raise a reasonable doubt as to accused’s guilt.  Higher threshold.)

  - Hard to meet the standards of this test if it goes to credibility or a collateral matter.  Better if it goes to an element of the offence

2.  The Law Will Not Protect Criminal Communications

- Must have other evidence to show the advice led to the crime or that the lawyer became a dupe or co-conspirator.

3.  Public Safety Exception (Smith v. Jones)
Three Requirements:

  1.  Clarity (a clear risk to an identifiable person or group)

  2.  Seriousness

  3.  Imminence (but need not know exactly when)

B.  Informer
- only one exception: innocence-at-stake
- does not protect the information provided.  However, information should not be divulged where it would threaten to reveal the informant’s identity.  For anonymous tips, where it may be impossible to determine which details of information provided by an informer will or will not result in that person’s identity being revealed, then none of those details should be disclosed (Leipert)

Procedure:  accused must apply for disclosure.  

- Must show innocence-at-stake.  Examples:

	material witness (was at scene)
	unreason. search (s.8 breached)

	agent provocateur (entrapment)
	evidence was planted


- judge will then review the evidence; may grant partial disclosure.

- Crown must then make a decision:  may stay the charges or decide not to call further evidence.  

- owned by both the Crown & the informant

  - both would have to agree before privilege waived

C.  Spousal
- No husband is compellable to disclose any communication made to him by his wife during their marriage, and no wife is compellable to disclose any communication made to her by her husband during their marriage.  See s.4(3) of CEA.

- not limited to confidences; protects any comm. (words or actions)

- Not permanent - dies with the marriage

CASE-BY-CASE PRIVILEGES
- Onus is on the party claiming the privilege.  Hold a voir dire.

Wigmore’s Criteria (adopted by SCC in R. v. Gruenke)
1.  The communications must originate in a confidence that they will not be disclosed.

2.  This element of confidentiality must be essential to the full & satisfactory maintenance of the relation between the parties.

3.  The relation must be one which in the opinion of the community ought to be sedulously fostered.

4.  The injury that would inure to the relation by the disclosure of the communications must be greater than the benefit thereby gained for the correct disposal of the litigation.

In V.(K.L.) v. R.(D.G.), protected confidence, not relationships

LITIGATION PRIVILEGE
- made in contemplation/anticipation of litigation
- confidentiality is not required; protects all communications where dominant purpose is litigation

- there is no privilege in witnesses
- Privilege ends with the litigation.

Three Requirements for Ashburton v. Pape injunction (available where documents are inadvertently disclosed)

1.  If they haven’t looked at documents, you should get them back

2.  If they have looked at them, generally you won’t get them back

3.  Exceptions:  (a) procured by fraud OR (b) obvious mistake

PUBLIC INTEREST IMMUNITY
1.  Class protection

    - bring yourself within the class & you are protected s.39 CEA
2.  Contents protection

- s.37 of CEA; broader (may also be claimed by others)

- subs.2:  balance public intrst in disclosure vs. specified public int.
3.  Common law also recognises public interest immunity
    -involves a balancing.  Factors to consider (Carey v. Ontario):

  - the level of decision making

  - the nature of the policy decision

  - the particular contents of the document

  - the time when the document or information is to be revealed

  - the importance of the case

  - the need or desirability of producing the documents to ensure that the case can be adequately and fairly presented

  - whether or not the allegations involve government misconduct

  - ability to ensure that only facts relevant to the case are revealed

No comparable provincial statute.  Use common law.

3rd PARTY DISCLOSURE OF RECORDS IN CRIM. CASES
- Accused’s right to make full answer and defence must be weighed against the third party’s right to privacy.

Two-step procedure:  In step one, the accused must convince the trial judge that the information sought is ‘likely to be relevant’.  If judge is satisfied that it is, then the information is produced to the judge for review.  If the information does not meet the necessary threshold of relevance, then the analysis stops.  In step two, judge is to examine the records to determine whether, and to what extent, they should be produced to the accused.  It is at this stage that the trial judge is to balance competing interests.

- Legislation soon followed which overturned the decision in O’Connor for sexual offences.  Still applies in all other cases.

- The legislation (s.278.1-.91 of the CC) places broad limitation on access to third party records in sexual assault cases.  Applies to both complainants and other witnesses.  ‘Record’ includes ‘any form of record that contains personal information for which there is a reasonable expectation of privacy’.  Production procedures apply even though the witness has turned over records to the Crwn

- Legislation sticks with the two-step test, but sets out 11 assertions which on their own are not enough to meet the first step test of relevancy.  Balancing of interests is to take place before production to the judge.  Three new factors have been appended to the list.

COMPETENCY (s.16, CEA/s.24, MEA)

1.  Capacity (ability to observe, recall & tell)

2.  Responsibility

  - prepared to accept the responsibility of testifying truthfully.

Definition of ‘child’:  14 years old, or an adult whose mental capacity is challenged

- if you challenge mental capacity, the onus is on you to prove why this persons ought not to testify (reversal of onus)

- with children, you must convince court why they should testify

SPOUSAL COMPETENCY
s.4 makes accused & their spouse competent in their own defence

  - doesn’t apply to co-accuseds; doesn’t mention the Crown; doesn’t say anything about compellability

- under CEA, accused & spouse are not competent to testify for the prosecution.  Exceptions:

  4(2):  crimes against the marriage

  4(4):  crimes of violence against children

  4(5):  covers common law, where spouse is the complainant 

R. v. Salituro:  irreconcilable spouses can be competent witnesses for the prosecution

SELF-INCRIMINATION
s.13 protects from incrimnation, not just liability.  Explains Kuldip.

INFERENCE TO BE DRAWN FROM SILENCE
The failure of the accused to testify cannot be used as evidence of his guilt, but where the evidence in the case already shows the accused to be guilty beyond a reasonable doubt, the trier of fact may use the failure of the accused to testify to conclude that the accused has no explanation that could raise a reasonable doubt.

INFERENCE TO BE DRAWN FROM SLNC OF CO-ACCUSED
In an effort to compromise between the right of full answer and defence of the accused and the constitutional right of silence of the co-accused, the Supreme Court has held that the pre-trial silence of the co-accused can be used solely to challenge her credibility, and not as evidence of her guilt.  R. v. Chambers (1995)

EXEMPTION FROM TESTIFYING UNDER S.7
- applies where accused subject to penal sanctions

- no exemption where the purpose of the proceeding is legitimate

- may exempt where predominant purpose is to obtain incriminating evidence & the witness is prejudiced significantly.

- look to see if prejudice can be corrected by ‘use immunity’ & ‘derivative use immunity’

  ‘use immunity’ = cannot be used in a subsequent trial

  ‘derivative use immunity’ = evid. gathered based on testimony

STEP 1:  Accused must show plausible connection between testimony & evidence.

STEP 2:  Crown must then prove on a balance of probabilities that they would have discovered it anyway

  - if Step 2 cannot be proven, derivative evidence cannot be used

CONFESSIONS
- inculp. or exculp. statement by accused to a person in authority 

- civil case = no fixed rule preventing opposing party from using a statement that was obtained from the other party in violation of any of these rules, although involuntary state. may be given no weight.

person in authority = subjective, but need a reasonable basis

voluntariness must be proven by Crown beyond a reas. doubt
  1.  Threats, Promises, Inducements

  - worried about what was actually said by the person in authority.

  2.  Atmosphere of Oppression

  - more of a general, overall picture (ex. Hoilett)

  3.  Does the Accused have an Operating Mind?
  - Operating mind = accused understands what he is saying and that the evidence may be used in proceedings against him.  

  4.  Police Trickery

  - needs to be something which ‘shocks the community’
R. v. Oickle
	Improper
	Proper

	- oppressive environment
	- mental relief

	- shocking tricks
	- morality

	- promise leniency
	- minimize crime

	- quid pro quo
	- exaggerate

	
	- third parties (but cannot be a quid pro quo or threat of harm)


St. Lawrence Rule = if derivative evidence corroborates the induced statement, the statement can be admitted into evidence.  Sweeney creates an overriding discretion in the trial judge ~ only in exceptional circs. will evidence now come in under this rule.

R. v. Whittle:  waiver of right to counsel?  Use operating mind test.

RIGHT TO SILENCE under s.7
R. v. Guimond (1999, MBQB)

- police must stop questioning when accused says ‘No’.  However, Hebert does not say this & Hebert prevails.

R. v. Broyles:  Who is an agent of the state?

- The Test:  Would the exchange between the accused and the informer have taken place but for the intervention or the inducements of the state or its agents?

When is a statement elicited by an agent of the state?  Consider:

  1.  The Nature of the Exchange: (active or passive elicitation)

Did the state agent actively seek out information such that the exchange could be characterised as akin to an interrogation, or did he or she conduct his or her part of the conversation as someone in the role the accused believed the informer to be playing would ordinarily have done?  

Was the conversation the functional equivalent of an interrogation?

  2.  Nature of the Relationship:

Did the state agent exploit any special characteristics of the relationship to extract the statement?  Was there a relationship of trust between the state agent and the accused?  Was the accused obligated or vulnerable to the state agent?

Right to silence ONLY APPLIES TO DETAINED PERSONS

EXCLUSION OF EVIDENCE according to Stillman
Accused must prove the following on a balance of probabilities:

1.  Breach of the Charter
  - accused’s rights (goes to standing)

  - by the state

  - court of competent jurisdiction (not a preliminary inquiry, small claims court, bail hearing or parole board)

2.  Obtained in a Manner that Infringed

  - “temporal connection” that is not too remote (Strachan)

3.  Could bring the administration of justice into disrepute

  Step 1:  Is the Evidence Conscripted or Non-Conscripted?

- conscripted = accused is compelled to provide statements/bodily samples/use as evidence of the body (ex. line-ups) OR

  evidence derived there above (derivative evidence)

- if conscripted = render trial unfair => EXCLUDE

  Step 2:  Where Evidence Conscripted (Discoverability)

- Crown may show evidence was discoverable on balance of prob.

- if discoverable = NOT render trial unfair

- if not discoverable = trial unfair => EXCLUDE

  Step 3:  For Non-Conscripted or Discoverable Evidence

- consider seriousness of the violation & effect of the exclusion on the administration of justice in deciding:

  - good faith/bad faith

- technical or serious breach

  - urgency/emergency/necessity
- availability of other means

  - seriousness of offence

- effect of exclusion

JUDICIAL NOTICE
Two Categories:

  1.  Adjudicative Facts (facts involved in this specific litigation)

  2.  Legislative Facts (relevant to legal reasoning & law-making)

PROBLEM:  mixing-up the two categories (R. v. Desaulniers)

What You Need for Judicial Notice
1.  A fact that cannot reasonably be questioned within a community (an indisputable fact)

  - a matter of common knowledge among reasonable people in the community OR 

2.  Readily ascertainable by recourse to an accepted source

  Ex. calendar, map, dictionary.

Why Do We Have Judicial Notice?
- judicial notice is concerned with expediency & bringing the administration of justice into disrepute.

Ont. CA in Zundel:  Judicial notice is final.

cannot take judicial notice of subjects in expert areas

