1.  Relevancy
2.  Exclusion
3.  Discretion

Direct evidence is always relevant

Circumstantial evidence requires inference, thus we must test relevancy

Test for Relevancy:  Would it alter the probabilities in the mind of a reasonable juror? (Arp, SCC)

Test for Materiality:  What are you trying to prove?  Is that a matter in issue?

Discretion (Morris):  where probative value outweighs prejudice, except when it’s D’s evidence, then prejudice must substantially outweigh probative value (see Justice Doherty in Watson, OCA & Justice McLaughlin in Seaboyer)

prejudice = giving it more weight than it logically deserves

much harder to convince judge to exercise discretion than to prove relevancy

To Exercise Discretion Consider: unfair prejudice, confusion of issues, misleading jury, undue delay/waste of time/repetition

Criminal convictions are admissible as prima facie evidence in civil trials (Geswein)

You need substantial new evidence to re-open a cnvctn in a civil case (CUPE)

CEA s.12 allows witnesses to be cross-examined on prior convictions, if they take the stand.  Only goes to credibility, not character.  

Judge retains discretion.  These factors outlined in Corbett:
When should accused be cross-examined on prior convictions under s.12?  

  1.  Fairness (have Crown’s witnesses been attacked?)

  2.  Prejudice


    - similarity of offences

    - nature of conviction

    - time of conviction (remoteness)

    - current circumstances of accused

Corbett application comes at end of Crown’s case (Underwood), so defence counsel can decide whether to put defendant on the stand

Exception to Collateral Fact Rule:  CEA s.12(1.1) ~ if witness denies he has criminal record or refuses to answer, Crown may prove prior conviction

Character evidence is relevant, but is excluded on policy grounds.  Probative value ( and prejudice (
Must be able to jump from general information to specifics, otherwise general information about disposition should not be allowed (Gottschall, Drysdale)

In civil trials, character evidence must have specific relevancy 

  - good character evidence can only be called if character is directly in issue

  - bad character evidence can only be called if it satisfies the similar fact evidence rule

Introducing ‘Good’ Character [opening the door ~ puts accused’s character into issue]

1.  Reputation Witnesses (someone from the appropriate community)

  - this is hearsay; can be rebutted by Crown with more hearsay

2.  Expert Witnesses

3.  Accused’s Own Word

Rebutting ‘Good’ Character [once the door is open]

1.  Cross-Examination (M.M. places limits on the cross-examination)

  - Can’t call other witnesses to challenge the witnesses’ answers.

2.  Rebuttal ‘Reputation’ Witnesses

3.  Section 666 of the Criminal Code (may introduce criminal convictions)

4.  Contrary Expert Evidence

5.  Similar Fact Evidence

Good character evidence goes to credibility & character, as well as guilt or innocence

Bad character evidence goes to credibility & rebutting good character evidence, but not to accused’s disposition (to support both see E.D.H.)

Similar fact evidence (discreditable conduct; prior bad acts) not irrelevant, just inadmissible due to high prejudice.  Examples of similar fact evidence:
  a.  Prior abuse of victim ~ goes to animus, motive (Drysdale)

  b.  Number of victims found ~ goes to refute accident (Makin)

  c.  Abuse of family ~ explains delay in reporting (Drysdale)

  d.  Expert evidence the accused has a particular characteristic

  e.  # of similar incidents with other complainants ~ goes to credibility (L.B.)

  f.  Prior involvement in crime ~ goes to knowledge

- if admitted, it must be accompanied by a limiting instruction to the jury (must avoid the ‘forbidden inference’ ~ not showing that the accused is the kind of person who would do this crime, but going to a specific relevancy.)

We will admit evidence if probative value significantly (from Arp) outweighs prejudicial effect.  Factors listed in L.B.:

Probative Value

  1. Strength of Evidence (that accused committed the prior acts.  Pfenning [UK].  Collusion may be a problem here.)

  2. Support for Inference (relevancy; might look to similarity; may be direct, may prove mens rea, actus reus, or go to credibility of complainant)

  3.  Importance of the Inference (materiality) (Proctor)

Prejudicial Effect
  1.  How Discreditable is the Conduct? (Likely to inflame jury?)

  2.  Inference of Guilt from Bad Character (how likely is it that jury will make the forbidden inference?)

  3.  Confusion of the Issues

  4.  Accused’s Ability to Respond (( ability = ( prejudice)

In cases involving identity:

  1.  Look at the similarities ~ must be ‘strikingly’ similar (likely that same person did both)

  2.  If strikingly similar, need evidence to link accused to incidents (needs to be more than a mere possibility)

Multi-count indictments = Arp; acquit. = Verney (Stuesser thinks should go in)

Character of Third Parties:  Scopelliti, Arcangioli, Wilson; Discretion = Yaeck
Cannot bring D’s char. into issue by admitting his statement (Wilson, Drysdale)

Ss. 276 & 277 of CC deal with character of third parties in sexual assault cases

Darrach, in obiter, says s.276 deals with consensual & non-consensual sex
OCS + TOM = HEARSAY 

Exceptions:  NECESSITY + RELIABILITY = 1

Smith says Khan stood for general principles, widely applicable

Necessity ( unavailability to testify; but needs to be proven by Crown (Rockney); goes to quality of the evidence (want to get the best evidence)

Reliability = circumstances of trustworthiness; threshold vs. ultimate 

Test for threshold reliability:  sufficient basis for a reasonable jury to conclude it is reliable.  

Starr says DON’T LOOK OUTSIDE THE BOX!  Seems to contradict Khan.

Approach to Hearsay under Starr:

  1.  Is the evidence hearsay?  If yes, does a hearsay exception apply?  If so, then evidence is presumptively admissible.

  2.  Challenge the hearsay exception

  3.  Challenge this specific evidence (example of repetition & ( necessity)

  4.  Where it does not fit within a recognised exception ~ Khan it

  5.  Discretion 

K.G.B. dealt with inadequacies of s.9(1) & (2) of CEA for Crown in advancing its case.  9(1) declaration of adversity.  9(2) only allows for cross-examination on prior statement.  With K.G.B., the statement comes in for its truth (so long is would be otherwise admissible ~ not, ‘I was told by X that the accused did it.’)

Requirements for New Hearsay Exception created in K.G.B.:

  1.  Witness is in court testifying

  2.  Inconsistent out-of-court statement

  3.  Requirements (may be substituted, but cross-exam. is most important)

    - warning

    - videotaped

    - cross-examination (more difficult when witness does not admit statement)

    - oath/affirmation

    - must be made voluntarily (to authorities)

- higher reliability requirement than in Khan; could have used Khan, but didn’t.

New exception also applies to prior identifications by witnesses (Tat, McGuire)

Admissions:  One side can put into evidence anything that the other side ever said or did so long as it is relevant & material.  Does not follow strict requirements of K.G.B. (that only applies to witnesses, not parties).

Messere v. Carlone = cannot introduce your own admissions

Admissions by Silence Have 3 Requirements:

1.  A statement, usually an accusation, is made in the presence of the party

2.  The party heard and understood the statement (ex. no language barrier)

3.  In the circumstances, it would be reasonable to expect the party to deny the accusation

- does not apply to silence in the face of an authority (you have a right to remain silent and it cannot be used against you)

Admissions need not be based on personal knowledge; they can be adopted (Streu).  Mere reporting, however, is not enough.  Need to accept it as true.

Vicarious admissions (Rudzinski, Strand Electric Ltd.).  Issue:  do you need authority to speak or only be acting in course of employment?  US, Laskin & Stuesser say #2, Ont. CA in 1969 say #1.

One other kind of vicarious admission:  by co-conspirator in furtherance of the conspiracy.  Must first prove that there was conspiracy & that he was part of it.

Declarations Against Pecuniary and Proprietary Interests:  (i) the declarant is unavailable to testify; (ii) the statement when made was against the declarant’s interest; and (iii) the declarant had personal knowledge of the facts stated.

- used to admit relevant collateral facts

Declarations Against Penal Interest:  (i) declarant should have apprehended a vulnerability to penal consequences as a result; (ii) vulnerability cannot be remote; (iii) the declaration must be considered in its totality; (iv) where doubtful, consider whether or not there are other circumstances connecting the declarant with the crime and the accused; (v) declarant would have to be unavailable by reasons of death, insanity, grave illness, or out of court’s jurisdiction (requirement not met where he or she simply refuses to testify); (vi) used to exculpate and not to inculpate the accused (Lussier, SCC, 1982).

Dying Declarations [criminal]:  (i) settled, hopeless expectation of almost immediate death [this is a subjective test; there needs to be more than a mere likelihood or probability]; (ii) about the circumstances of the death; (iii) would have been admissible if the deceased had been able to testify [requires personal knowledge]; and (iv) offence involved is homicide of the deceased.

Declarations in Course of Duty:

A.  Common Law (criminal & civil):  Ares v. Venner 
  1.  Declaration made reasonably contemporaneously

  2.  In the ordinary course of duty

  3.  Based on personal knowledge (or made by others who have personal knowledge & a duty to record…see Monkhouse)

  4.  By persons under a duty to record

  5.  There is no motive to misrepresent

  - includes ‘opinions’, not just facts; * may be oral or written *
B.  Manitoba Evidence Act (civil):  s.49
1.  Any writing or record

2.  Made of act, transaction, occurrence or event (fact-based)

3.  Made in usual & ordinary course of business (must be under duty to record)

4.  And usual and ordinary course to make the writing

5.  Within a reasonable time

s.49(3)  NOTICE

s.49(4)  ALLOWS HEARSAY

s.49(5)  Addition to Common Law

C.  Manitoba Evidence Act:  s.58  * no more hearsay rule for documents! *
58(1) Any statement made by a person in a document, on production of the original is admissible if the maker either had: 

  a) personal knowledge or the document forms part of a continuous record & the giver of the statement had personal knowledge and

  b) the maker of the statement is called [exception to prior con. stat. rule] OR

s.58(2)  Witness is UNAVAILABLE

s.58(4)  Not admissible where party interested at time or litigation pending

s.58(5)  Need authentication of statement

s.59  Weight to be attached to document

* no requirement of duty *  * opinion only admissible if qualified to give it *

D.  Canada Evidence Act (criminal):  s.30
- Where oral evidence admissible

1.  Record made in the usual & ordinary course of business

2.  In respect of that matter is admissible

30(2) Omission = evidence TO PROVE event did not occur

30(7) NOTICE

30(10) Not admissible where made as part of investigation or inquiry/in contemplation of legal proceedings

30(11) Addition to Common Law

* no duty to record requirement *

Statements of Present Physical Condition = Where a person claims to be experiencing a particular physical condition, the statement containing that claim is admissible but only to prove that the person was experiencing the condition at the time and to establish its duration.

- the statement of past pain or about causes of the pain are not admissible

Statements of Present Mental State = Where a person describes his or her present state of mind (emotion, intent, motive, plan), the person’s statement to that effect is admissible where the state of mind is relevant.

- direct statements ARE hearsay, indirect statements ARE NOT

- circumstantial evidence that they acted in accordance with that state of mind, but not admissible to show the state of mind of other persons or to establish that past acts or events referred to in the utterances occurred.

- must not be made in circumstances of suspicion (see Starr)

Excited Utterances = A statement relating to a startling event or condition may be admitted to prove the truth of its contents if it is made while the declarant is under the stress of excitement caused by the event or condition.

- spontaneity is not a critical factor; the fundamental question is whether in the circumstances the statements were made at a time when the declarant’s mind was dominated by the events such to preclude concoction.

Statement of Present Sense Impressions = A statement that describes or explains an event or condition made while the person was perceiving the event or condition, or immediately thereafter, may be admitted for its truth.

- recognised in the United States (Rule 803(1) of the Federal Rules of Evidence), but not yet expressly adopted in Canada

