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Negligence

Breach of Standard of Care
Vaughan v Menlove (1837) 132 E.R. 490

D is negligent in constructing a hayrick on his own property – it catches fire – fire burns down his neighbour’s house.

Court – an objective standard of negligence should be applied – the care a prudent man would take, not whether D had acted bona fide (which is subjective and therefore infinitely various)

Moule v N.B. Electric Power Co. (1960) 24 D.L.R. (2d) 305 (SCC)

Child climbs up one tree, over a ladder to another tree, falls onto some hydro wires and is burned.

D was not held liable – negligence is based on foreseeability – they could not have foreseen the series of events leading to the injury – a ladder connecting the trees – difficult for the child to be injured. 

Amos v N.B. Electric Power Co. (1976) 70 D.L.R. (3d) 741 (SCC)
Child climbs tree - tree sways - touches hydro lines - child is burned.

Distinguished from Moule on foreseeability – Power Co. should have foreseen this – trees grow – sooner or later they’ll reach the hydro lines – no tree ladder in this case – the danger was more obvious.

Bolton v Stone [1951] A.C. 850 (HL)

Cricket ball hit out of park – strikes P – causes injury – P sues.

Court – must consider material/substantial likelihood – three factors – 1) number of balls hit out, 2) amount of traffic on the road and 3) gravity of harm.

Court – this was highly unlikely event and not much damage would occur normally.

Miller v Jackson [1977] 1 Q.B. 966 (CA)

Housing development goes up right beside cricket park – houses are being damages by stray balls – risk of injury to homeowners.

Distinguished from Bolton – higher foreseeability and greater harm

Nuisance based on whether D’s action interferes unreasonably with P’s use of land

Buckley v Smith Transport [1946] O.R. 798 (CA)
Special standards of care are applied to those with mental disability

D suffered from syphilis of the brain – was delusional in thinking his truck was controlled by remote control – crashed into others.

Subjective test for volition - D didn’t meet the standard – 1) didn’t appreciate the duty to take care and 2) had no power to behave differently.

Onus on D to show – on balance of probabilities – mental incapacity – hard to prove.

Joyal v Barsby (1965) 55 D.L.R. (2d) 38 (Man. CA)

Special standards of care are applied to children.

Child startled by honking horn – forgets to look – gets hit – driver sues for contributory negligence.

Test – did D act as a child of like age, intelligence and experience – court says no contributory negligence.

McEllistrum v Etches – the age of child must not be such as to make a discussion of  Con. Neg. absurd.

Theory of adult activity – Dellare v Pearson – was the negligent child engaged in an “adult activity”?

Chubey v Ahsan [1976] 3 W.W.R. 367 (Man. CA)

Special standards of care are applied to professionals.

D performed disc surgery on P – cuts aorta – P later dies from hemorrhaging.

P must demonstrate negligence – 1) in causing the internal bleeding or 2) in failing to recognize the impending hemorrhaging while operating or 3) in negligent post-operative care.

The standard of care is that of the reasonably prudent professional (surgeon in this case). 

Court – D met the standards – the operation itself was done adequately – post-operative care was suspect but not enough for negligence.

Chasney v Anderson – doctor left a sponge in the patients throat – patient dies – no negligence – doctor maintained normal standards which never required a sponge count – custom itself was no good.

Fontaine v British Columbia (1997) 156 D.L.R. (4th) 577 (SCC)
Doctrine of Res Ipsa Loquitor – the thing speaks for itself – the act couldn’t have occurred without negligence – prima facie case for negligence – onus reverses to D to show no negligence.

P’s husband is killed in car crash (along with driver) – P sues driver’s estate in negligence – loses.

Court – reliance on circumstantial evidence alone was no longer sufficient.

Byrne v Boadle – barrel of flour falls out of factory window and strikes P who sues for damage – no one is sure what exactly occurred but negligence is a certainty (res ipsa loquitor).

Causation of Damage

East Texas Theatres v Rutledge (1970) 453 S.W. (2d) 466
P is struck in the head with a bottle thrown by an unidentified rowdy person in D’s theatre.

“But For” Test is applied to prove cause in fact – but for the negligence of the D, would the act have occurred – CA says yes – the incident could have occurred regardless – there was no evidence that the remedies suggested by P (ejection of rowdy patrons, police supervision) would have altered outcome.

Snell v Farrell (1970) 72 D.L.R. (4th) 289 (SCC)

D performs a cataract operation negligently which results in the P losing her sight

Loss of sight may have resulted from retrobulbar bleeding caused by the doctor – or it may have resulted from high blood pressure and diabetes (which the patient suffered from)

“But For” Test – inconclusive – multiple causes tend to negate the test.

Burden of proof remains with P however in the absence of proof to the contrary adduced by D, the court may – and in this case did - draw an inference of causation from evidence.

SCC  – compromise between reverse onus (McGhee) and “but for” test (East Texas Theatres).

McGhee v National Coal Board [1972] All E.R. 1008

P is exposed to coal dust as part of his job – there is no below standard behavior until the NCB fails to provide washing facilities – P develops a skin condition – claims it resulted from coal dust remaining on his skin until he gets home to wash.

How do we know that washing conditions would have made any difference?

New “But For” Test – 1) P must prove D created material risk of damage, 2) P must prove that loss was within the scope of that risk, 3) burden of proof reverses to D to prove his act didn’t cause the damage.

Wilsher v Essex Area Health Authority[1988] A.C. 1074

Child is born prematurely – doctors hook him up to an oxygen machine negligently – child goes blind.

Child also has five other things wrong with him which could have potentially caused the blindness.

P doesn’t need to prove operation caused blindness – just need to prove operation was 51% likely on a balance of probabilities to cause blindness (Sopinka – common sense inferences drawn from evidence).

Athey v Leonatti (1996) 31 C.C.L.T. (2d) 112 (SCC) 

P involved in 2 separate car accidents – later suffers disc herniation while exercising.

Material Contribution Test – Was the D’s negligent action a substantial and material contributor to the damage suffered by P? (Yes)
The accidents themselves weren’t enough to cause the herniation – they required a pre-existing back problem – the pre-existing back problem wasn’t enough – it required the accidents.

Material Contribution Test does not have to satisfy the balance of probabilities (51%) – it just needs to be more than de minimus.

Once material contribution – beyond de minimus – is established – D’s (because they were negligent) are 100% culpable for damages – regardless of how much they actually contributed to the injury.

Contingency analysis – P is returned to the state he would have been in had the negligence not occurred.

Hymowitz v Eli Lilly Co. (DES Case) (1989) 539 N.E. (2d) 1069

DES was distributed to pregnant women from 1951-1971 to control miscarriages – drug caused sterility in their female children – discovery wasn’t made until years later – no telling which manufacturer was responsible in each individual case.

Market Share Liability – drug companies were responsible for the amount of market share they possessed at the time of the wrong – if X had a 12% market share, they had to pay 12% of the damages awarded.

Several – as opposed to joint and several – liability – P may not get 100% of her damages.

Duty of Care

Donoghue v Stevenson [1932] A.C. 562 *****
P and friend go to bar – friend orders drinks – P drinks ginger beer – has decomposed snail – P suffers harm (case takes a “golden thread approach” and sets a new benchmark for negligence).

Neighbour Principle – A duty is owed to persons so closely affected by you that you ought to have foreseen that injury could result if due care was not exercised (principle is based on proximity and foreseeability). 

Manufacturer – vendor – friend – plaintiff ( isn’t there a problem with proximity (say dissenters)?

Atkins limits proximity – no possibility of intervening variable – bottle was sealed from D to P.

Proximity in its legal sense isn’t temporal or geographical – it means “directly affects”.

This case causes Winterbottom v Wright to be overruled. In that case, D had a contract with a mail carrier to keep his coaches in good repair. P was employed by the mail carrier as a coach driver who was injured when coach collapsed. P sued D without success – court held there was insufficient relationship between P and D.

Bourhill v Young 

P gets off train just as a motorcycle accident occurs around the corner – she hears the crash and later sees blood on the roadway – P suffers shock and later miscarries – P sues negligent motorcycle driver’s estate.

Court – no damages – P was not in reasonable contemplation - she was beyond the ambit of foreseeability.

Palsgraaf v Long Island Railway (1928) 162 N.E. 99

P is on platform waiting for train – passenger comer running for train which is pulling out – station guards negligently help passenger onto moving train – a package of firecrackers is dropped and explodes causing a heavy weigh scale to topple over on P – P sues railway for vicarious liability (negligent guards).

Court holds that the chain of events wasn’t foreseeable – P wasn’t within the ambit.

Anns v London Borough of Merton [1977] 2 All E.R. 492 *****

Duty of Care is a two-step process

1) Was there a sufficient relationship of proximity between the parties such that D ought to have foreseen that negligence on his part would cause harm to P? (plaintiff’s onus)

2) Are there any policy considerations which would negate or reduce the scope of the duty, the class of persons to whom a duty was owed, or damages to which the breach of duty was owed? (defendant’s onus).

Galaske v O’Donnell (1994) 21 C.C.L.T. (2d) 1 (SCC)

Third Party Liability - P – a child – is with his father in D’s truck – an accident occurs whereby the father is killed and P is severely injured – other driver was found negligent – issue was whether D was also negligent.

Court held that D owed a duty of care to P to ensure he was wearing a seatbelt – P was a neighbor to D – D ought to have had P in contemplation.

Passengers generally owe a duty of care to themselves to buckle up – however as a child, P could share that responsibility with the other adults in the car.

D argues that his duty was mitigated by the presence of P’s father in the car – court holds that the duty was shared (they were in D’s car).

Duties of Affirmative Action

Osterlind v Hill (1928) 160 N.E. 301
P is drunk – rents a canoe which tips over – hangs onto overturned canoe yelling for help – D (canoe renter) hears him but does nothing – P dies – P’s estate sues for negligence.

Negligence is claimed in two ways – 1) D was negligent in renting canoe to someone who was drunk (fails because deceased was not drunk to the point of incapacity) and 2) D was negligent in failing to rescue P (fails because D owed P no duty of care – he did not place him in peril).

Exceptions to D-P duty of care – 1) D created the peril, 2) a special relationship exists (such as parent-child) or 3) D has taken a duty upon himself.

Mathews v MacLaren [1969] 2 O.R. 137

Boat owner takes guests for boat ride – guest gets drunk and falls overboard – owner is negligent is his rescue attempts.

D argues no creation of peril – he never caused him to fall overboard – therefore no duty of care.

Court – there was a pre-existing duty of care – passengers were in a position of reliance/dependency – there was obvious proximity and a special relationship existed (D ought to have had them in contemplation).

Random rescuers – those with no special relationship to the victim – are not liable unless they worsen the victim’s situation.

In this case D did have a special relationship – he is to be held to the standard of the “reasonable rescuer”.

Court finds a duty of care – they also find that D was negligent in meeting a reasonable standard – however no liability was found because P was already dead (apply “but for” test and outcome would be the same).

Gimbel v Zelenko (1935) 287 N.Y.S. 134

Z falls in a department store – employees take him to the infirmary and leave him unattended – he dies.

D claims no responsibility – they didn’t cause him to collapse.

Court – you undertook to rescue Z – assumed a duty of care – plus you worsened his situation by ensuring no one else could find and help him.

Crocker v Sundance Resorts (1988) 44 C.C.L.T. 225 (SCC)
P was extremely drunk – signs waiver – enters tubing race – falls and is severely injured.

D claims they discharged their duty of care by warning P even though he was severely incapacitated - D claims P was the author of his own misfortune – argue volenti non fit injuria (voluntary assumption of risk). 

Court – D’s owed a duty of care based on a special relationship – factors – they got him drunk, they failed to ensure that he knew the legal risk, they were aware that he’d been previously injured, they knew the act was inherently dangerous and they were profiting from it.

D is held liable – policy decision – send message that conduct is not allowed.

Jordan House v Menow (1974) 38 D.L.R. (3d) 105 (SCC)

Regular at bar gets drunk – bar ejects him – on way home he is run over by a car.

Bar owner has a special relationship with patron resulting in an affirmative duty of care – D was profiting from P’s drunkenness, he had personal knowledge of P and his propensity to drink to excess, he knew of the dangers P would face once he left the bar, P was over-served in contravention of the law. 

Stewart v Pettie (1995) 23 C.C.L.T. (2d) 89 (SCC)

Couple attends a dinner theatre – man gets drunk and then drives – accident – woman passenger is injured.

Court – vendors of alcohol have a special relationship not only with patrons of the bar but also third parties who might reasonably be expected to come in contact with the patron.

Duty is to take reasonable steps to control the conduct of the intoxicated person (the court found reasonable care was taken in this case).

Gratuitous Undertakings

Soulsby v City of Toronto
A watchman was provided gratuitously on a seasonal basis to keep an eye out for trains – watchman wasn’t present and an accident occurs – P sues.

Court – no liability – there was unreasonable reliance by P who could clearly see that there was no watchman – the custom was for a seasonal watchman and it was out of season.

Duty of Care Owed to Rescuers

If D creates a situation of peril, P’s are foreseeable as becoming rescuers – they are neighbours and need to be held in contemplation.

Evolution of Law – there has been a change in theory over the last century from the notion of no duty owed to those who undertake (at their own peril) to rescue others to an attitude including rescuers in the ambit of duty of care.

Why – policy reasons – we want to encourage socially responsible behavior such as rescuing those in need.
Horsley v MacLaren (1972) 22 D.L.R. (3d) 545 (SCC)

Owner of boat negligently tries to rescue man overboard but does not succeed so a second rescuer dives in to save him but ends up dying.

Did D create peril for rescuer by negligently attempting rescue himself?

SCC – D hadn’t created the original peril (he didn’t cause the original man to fall overboard).

Majority of court held that D made an error in judgment in an emergency situation – the rescue attempt under the circumstances was a reasonable one (D met the standard of care required).

Dissent – D was negligent and below standard – ought to have known that P would jump in. 

Corothers v Slobodian [1975] 3 W.W.R. 142

D negligently caused an accident on the highway – P stopped to help – P left the scene of the accident and ran up the road to warn other drivers – P gets struck by a car – P sues D as a rescuer.

D claims that P’s accident was not connected to D’s accident – D says P wasn’t directly involved.

SCC – she was still foreseeable – she was still within the ambit of the rescue scene (this is a very generous interpretation of foreseeability by the courts).

Urbanski v Patel (1978) 84 D.L.R. (3d) 650

D was a doctor who removed a patient’s only functioning kidney – patients father then donates a kidney to save his daughter – father then sues the doctor claiming he is a rescuer who came to the peril created by the doctor.

D argues that P voluntarily assumed the risk – court did not agree – D negligently created a situation of peril – rescuer was foreseeable (example of courts willingness to side with rescuers).

Psychiatric Injury (Nervous Shock)

Victorian Railway v Coultas  

P was in a carriage driving over a railway line and was nearly struck by an oncoming train – the railway was negligent in not posting signs – P went into shock and later sued for damages.

House of Lords – dismissed the claim – the link of causation between bad behavior and the shock was improvable – policy reasons not to open the floodgates.

Dulieu v White [1901] 2 K.B. 669

P was a bartender who suffered a nervous reaction when D drove his carriage through the front window of the tavern – P was successful in her claim.

Hambrook v Stokes

P suffered shock because she was upset for her children – she feared for their safety as opposed to her own 

P was successful – court held that such apprehension was reasonable under the circumstances.

The cases of Dulieu and Hambrook marked a turning point in the law on cases involving non-physical injuries. They set the stage for further recovery.

Certain conditions must be met to recover. The manifestation must be a recognized psychiatric illness such as PTSD or clinical depression – a victim will not be compensated for mere emotional distress. The claimant must not be hyper-sensitive to life’s ordinary stressors – must be of “normal phlegm”.
Rhodes v C.N.R. (1990) 5 C.C.L.T. (2d) 118 (BCCA)

P’s son is killed in a train wreck – she arrives 8 days later and then claims to have suffered from nervous shock (the illness is present – clinical depression will suffice).

Court comes up with four criteria for deciding liability in cases of nervous shock.

1) Relational Proximity – how strong was the relationship between P and the deceased

2) Locational Proximity – did P witness the actual accident or it’s immediate aftermath

3) Temporal Proximity – were there intervening events between the accident and the onset of the illness – the longer the temporal distance, the more potential factors may exacerbate reactions  

4) Intensity – how horrific was the event

P scored high on relational proximity (close mother-son relationship), but low on locational proximity (P wasn’t at the scene – she didn’t view the aftermath – she never saw her sons body) and low on temporal proximity (P arrived 8 days after accident – illness may be from coping with loss not from dealing with cause of death – if this is so, then she would suffer illness regardless of how her son died).

Alcock v South Yorkshire Police [1991] 4 All E.R. 907 (HL)

P was at a football match when a portion of the stadium collapses killing many including Ps brother-in-law.

There was a horrific triggering event, there was negligence, and there was recognized psychiatric illness.

Relational – status relationships which are taken prima facie to be close – spousal and parent-child – all others – sibling, friend, etc. - must be proved.

Locational – watching the accident happen live on TV will not suffice.

In the aftermath, the first person to the morgue was there 8 hours later – court says this is too late to establish any locational or temporal proximity (very stingy).

Court assessed all the factors – relational, locational, and temporal – all claimants failed.

Remoteness of Damage or Proximate Cause

Overseas Tankship Ltd. v Morts Docks & Engineering (Wagon Mound No 1) [1961] A.C. 388 (PC)

D negligently discharged oil into harbour where P’s employees were using welding equipment – sparks ignited a rag floating on debris which ignited the oil and caught fire damaging P’s wharf.

Court held that D was liable only for the reasonably foreseeable consequences of its negligence.

The directness rule which held that the D was liable for all the direct consequences of it’s negligence (as set out in Re Polemis) was no longer to be followed.

Hughes v Lord Advocate [1963] A.C. 837 (HL)

D’s left a manhole open and unattended along with a lit lamp while they went on break – P (a young boy) took the lamp and descended down the manhole to explore – on his way back up he accidentally dropped the lamp – the paraffin in the lamp vapourized resulting in an explosion which burned the P severely.

D argued that the explosion was entirely unforeseeable.

House of Lords – there was no need to establish the foreseeability of the explosion – it was sufficient that the P had suffered a kind of harm (burns) which was foreseeable – D was liable.

The decision that it was not necessary to foresee the manner in which the accident occurred, the mechanics of the accident or the precise series of events that led to the accident has contributed significantly to the expansive interpretation of the remoteness rule.

Overseas Tankship Ltd. v Miller (Wagon Mound No 2) [1967] 1 A.C. 617 (PC)

P owned a ship that was tied to the wharf where the fire occurred and the ship suffered considerable damage.

P argued that while damage by fire was not probable, it was a possibility under exceptional circumstances (not so far-fetched as to never occur to the mind of a reasonable person).

Court held this to be sufficient to satisfy the foreseeability test and liability was imposed.

This modification of the foreseeability test to include possible damage encompasses most direct consequences of a negligent act and further dissipates the pro-defendant emphasis of Wagon Mound No 1.

Remoteness Test – one only has to foresee the possibility of damage in order to be held liable

Assiniboine South School Division v Greater Winnipeg Gas Co. [1971] 4 W.W.R. 746 (Man. CA)
D is negligent in starting snowmobile – crashes into gas pipe which was unprotected contrary to statutory requirements – gas leaks into school and is ignited by pilot light – explosion – P sues.

The foreseeability principle is sustained by showing that each successive step in the chain of causation was foreseeable (even if the entire chain seems highly unlikely).

It was foreseeable that the runaway snowmobile would impact with the school, it was foreseeable that there would be gas-riser pipes on the building, it was foreseeable that gas would escape on impact, it was foreseeable that it would find its way into the school and it was foreseeable that a pilot light might be lit.

Technique of building foreseeability upon foreseeability is not uncommon in remoteness cases.

Smith v Leech Brain & Co. [1962] 2 Q.B. 405 (CA)

P was a metal worker who through the negligence of his employer in not providing adequate protection got molten metal on his lip causing a reasonably sever burn – P had a pre-cancerous condition and the burn precipitated the flourishing of the malignancy – P later dies.

D argues that a normal individual would not have died from a burn to the lip – only liable for “burn” damages.

Court reaffirmed the thin-skull rule – it was sufficient that the burn was foreseeable – it was not necessary to foresee the cancer or death – the fact that disproportionate damages resulted is no defence.   

Crumbling Skull Doctrine – a condition may have been manifesting itself already and we simply accelerated the process – in these cases the D may not be liable for the full extent of the damage.

The principle of tort damages is to return the P to the position he was in prior to the accident.

Bradford v Kanellos (1973) 40 D.L.R. (3d) 578 (SCC)

P was a guest in D’s restaurant – D’s employees negligently caused a small kitchen fire triggered the automatic fire extinguisher – the hissing sound of the extinguisher caused an unidentified person to shout that gas was escaping – panic ensued and in the scramble the P was knocked down and injured.

Court – the intervening act (the panic) was unforeseeable and D was not liable – the actions of the third person were hysterical and idiotic and beyond the contemplation of the reasonable person.

Dissent – panic should have been foreseen under the circumstances – test is foreseeability.

Novus Actus Interveniens – may serve to sever the chain of causation – thus erasing/limiting liability.

Defences 

Contributory Negligence
P must demonstrate the following – 1) D acted below standard, 2) D owed a duty of care, 3) the scope of the injury is not too remote.

Butterfield V Forrester

P’s riding her horse when they run into a pile of dirt on the road deposited there by the D – P is thrown from her horse and injured – P sues.

D demonstrated that P had been riding too fast and not been paying attention – action dismissed

Davies v Mann 

P tied up his donkey on a roadway – D driving negligently hits donkey and kills it – P claims property damage.

Last Clear Chance Doctrine – court determines who the closest person to the event was – the negligence of the P was older than that of the D – D’s negligence is more recent and thus he is liable – he had the last clear chance to avoid the situation.

Walls v Mussens Ltd. (1969) 11 D.L.R. (3d) 245 (NBCA)

P was an owner of a service station faced with a small gasoline fire started by the negligence of the Ds – P attempts to extinguish fire by throwing water on it instead of using one of the five extinguishers nearby.

In the end the station is destroyed and P sues.

Ds argue that P did not exercise the skill and knowledge of a reasonably careful owner of a service station.

Court – no contributory negligence – apply standard of reasonable person not reasonable service station owner – invoked the “agony of the moment” rule – concluded that the P’s actions were consistent with what an ordinarily prudent man might (not ought) have done.

Voluntary Assumption of Risk – Volenti Non Fit Injuria

Crocker v Sundance Resorts (1988) 44 C.C.L.T. 225 (SCC)

P signed an exemption clause in order to enter the race.

D must show that the injured party was fully knowledgeable about the contents of the waiver.

D must prove an express or implied agreement between the parties whereby P has consented to accept both the physical and the legal risk (waiving the right to sue) of injury. 

Court found that P didn’t know that the exemption clause amounted to a release – he didn’t know he was waiving his rights – he was severely intoxicated.

Illegality – Ex Turpi Causa Non Oritur Actio

Ex Turpi – the plaintiff should not recover because what they are complaining about involved illegal behavior on their part. The plaintiff is not worthy.

Hall v Hebert (1993) 15 C.C.L.T. 93 (SCC) 
P and D are drinking together – they then get in the car and D drives to a field where more drinks are consumed – P then wants to take the car for a spin – car rolls into ditch injuring P – action brought against D as owner of the vehicle.

Clear case of contributory negligence – P drank and drove – P was engaged in criminal activity at the time of the accident – criminal activity played a large role in his injuries.

Court is unwilling to let P profit from his own bad behavior – example of negligence being denied if illegal activity has taken place.

Special Issues in Negligence

Products Liability
Lambert v Lastoplex Chemicals Co. (1972) 25 D.L.R. (3d) 121 (SCC)
P is lacquering the floor in his basement – furnace pilot light ignites fumes and room explodes.

Court – warnings on can were inadequate – competitor had larger more specific labels – court is strict when the product is inherently dangerous even when used normally.

P must show that he did read the warning otherwise size and prominence are irrelevant.

Learned Intermediary Doctrine – manufacturer owes a duty of care to the intermediary who in turn owes a duty to the ultimate consumer.

Hollis v Birch (1996) 27 C.C.L.T. (2d) 1 (SCC)

P has silicone breast implants which ruptured and caused damage – P sues the manufacturer for failing to disclose the possibility of rupture under everyday stress.

Learned Intermediary Doctrine – manufacturer owes a duty of care to the intermediary who in turn owes a duty to the ultimate consumer.

Causation – objective – would the reasonable person have gone ahead if she knew the risks - subjective – would this plaintiff herself gone ahead.

Court says subjective and concludes that this P would not have had the surgery.

D argues that P must prove that the doctor would have passed along relevant info – court – not necessary – manufacturer must accept the risk of the learned intermediary defaulting on his obligation. 

Informed Consent to Medical Treatment

Reibl v Hughes (1980) 114 D.L.R. (3d) 1 (SCC)
P was not told that surgery designed to unblock his carotid artery carried a significant risk of a stroke, a stroke that manifested itself and left him partially paralyzed.

SCC – imposed liability on defendant surgeon for failing in his duty to secure P’s informed consent.

This is a patient-centered standard – what would the reasonable patient want to know – P cannot exercise self-determination wisely unless he has sufficient information to determine what is in his own interests.

Arndt v Smith [1997] 2 S.C.R. 539

P contracted chickenpox in the course of her pregnancy – the defendant physician chose not to tell her patient that this posed a small risk of serious birth defects to her child – the child was born with serious disabilities – P argued that if she had been told of the risk, she would have terminated the pregnancy.

Court applied the modified objective test – what would the reasonable person in her circumstances have done – held that P had a particular desire for children, she was in her third trimester and she had a suspicion of mainstream medicine – judge held that given the low risk she would not have terminated her pregnancy.

Human Reproduction
Dobson v Dobson [1999] S.C.J. No 41
P is a fetus later born alive who suffered damage in the womb as a result of maternal negligence (mother to be negligently crashed her car while pregnant).

Immunity Rule – should there be maternal immunity in cases such as these?

SCC – there should be immunity for policy reasons – 1) interference with autonomy rights of pregnant women and 2) there is no standard applicable to the “reasonable” pregnant woman.

SCC – applies the Anns test – 1) is there a proximity relationship – yes, 2) are there policy reasons to negate the duty – yes.

If it had been a third party that caused the injury, they would have found for the child.

Freeman v Sutter (1995) 26 C.C.L.T. (2d) 99 (Man. CA)

P was father who sued defendant physician for a botched abortion resulting in an unwanted birth.

Court – no duty of care was owed to the father – mother should have commenced action and had Dad join in later as co-plaintiff.

Breach of Statutory Duty

The Queen v Saskatchewan Wheat Pool (1983) 143 D.L.R. (3d) 9 (SCC)
D’s grain elevators delivered grain to Crown shipping company (P) – grain was infested with larvae which are only discovered later on through testing – fumigation of the ship costs $100,000 – P sues D in tort – breach of statutory duty under the Canada Grain Act

Issue – Can P recover damages from D for breach of statutory duty?

Court – proof of negligence (a breach of standard of care) must be shown for P to recover in tort.

Negligent Misrepresentation Causing Economic Loss

Hedley Byrne Ltd. v Heller & Partners [1963] 2 All E.R. 575 (HL)*****

P is an advertising firm which purchases TV and radio time on their clients behalf – they ask their own bank to get them a credit reference on their client to ensure that they’ll recoup the money spent – own bank goes to clients bank (D) to get info – D responds negligently (they don’t do any research) – own bank sends info back to P – P relies on info and loses money when client goes bankrupt – P sues D in tort for negligent misstatement. 

Court  - a duty of care would arise for pure economic loss when a special relationship exists between the parties – in this case support for this relationship was found in: P’s request for information, the expertise of the bank in such matters, the seriousness of the occasion, and the reasonable and foreseeable reliance by P.

Court – the most compelling factor however was a disclaimer made by D – thus D owed P no duty of care.

Hercules Management v Ernst & Young [1997] 2 S.C.R. 165

P’s were shareholders and investors in a corporation which hired the D’s who were accountants to prepare audited financial statements – D’s prepared the statements negligently – P’s relied on them to make investments and suffered economic loss.

Court – in order to establish liability we must apply a Modified Anns Test.
Step 1 – to establish a prima facie duty of care in negligent misrepresentation cases, P must demonstrate that the representor “ought reasonably to have foreseen” that P would rely on the representation AND that such reliance was reasonable (one could factor foreseeability from the criteria set out in Hedley Byrne).

Step 2 – were there policy reasons - such as indeterminacy – which would negate the duty of care?

Court held that indeterminacy was sufficient to negate a duty of care unless (a) D knew an identifiable class of Ps were going to rely on the information and (b) the information would be used by them for the precise or specific purpose for which it was prepared.

Court – there was a prima facie duty of care owed (step 1) and the Ps were an identifiable class (step 2a) BUT the audits were not prepared for the purposes of individual investing (step 2b).

Negligent Performance of a Service

White v Jones [1995] 1 All E.R. 691 (HL)
Feuding father and daughter reconciled – father advises lawyer (D) to tear up old will (which excluded P) – lawyer is negligent in doing so – father dies before new will is implemented – estate is distributed to others.

Court – D was liable to P even without reliance – factors in favour of duty of care – lawyers should be competent, testator’s wishes were frustrated, P was a limited class of individuals known to D (no indeterminacy), estate cannot sue, deterrence against poor legal practice.

House of Lords addressed a lacuna in the law – estate had a right of action but no loss, daughter suffered loss but had no cause of action.

Relational Economic Loss

In these cases P is at least one step removed from the actual damage to person or property. 

Does P have a cause of action against D because of a mutual relationship with X (whose person or property was actually damaged)?
Barber Lines v Donau Maru (1985) 764 Fed. Rep. 2d 50  

Contractual relational economic loss – P is a ship owner who has a contract with X to use his wharf – the wharf is damages when D negligently spills oil in the harbour causing P to have to use another wharf.

P wants to sue D for the extra expense.

Court – duty of care was negated by indeterminacy concerns (step 2 of Anns) – not about to open the floodgates (tunnel syndrome leading to disproportionate liability for negligent act)

Canadian National Railway v Norsk (1992) 11 C.C.L.T. (2d) 1 (SCC)*****

D was the owner of a tug which negligently struck a railway bridge – the bridge (owner by X) was closed for several weeks – P had a contract with X to use the bridge for its railway – P sued for the cost of re-routing all its trains.

SCC (majority) – Anns test was satisfied – 1) foreseeability was established and 2) no indeterminacy.

SCC (minority) – apply exclusionary rule – potential indeterminacy in future case and no deterrent value in current case. (SCC split 4-3 and left the law in an uncertain state)

Bow Valley Husky v St. John Shipping Ltd. [1997] 3 S.C.R. 1210*****

D built an oil-drilling rig for X who then leased it to P – a component of a heating system on the rig was built by a second D – this component caught fire putting the rig out of service for several months during which time P suffered losses – P claims D owed a duty to warn then about the flammability of the component.

Court – trying to clean up the mess they made in Norsk – say 1) contractual relational economic loss is recoverable only in special categories of exceptional cases (this is the exclusionary rule), 2) these categories include (a) proprietary interest in damaged property, (b) general average cases, (c) joint ventures between D and P and (d) transferred loss cases, and 3) creation of new categories (which will be rare) will be determined by applying Anns test.

Court – this case did not fall within any existing exceptional category of cases – it therefore fell to be examined under the Anns test – 1) a prima facie duty of care was satisfied but 2) indeterminacy concerns were insuperable – conclusion – duty was negated for policy.

Special categories of cases which are exceptions to the exclusionary rule set out in Bow Valley Husky.

Proprietary Interest in Damaged Property – most Ps will have a contractual relationship with the property owner - a few may also be co-owners – in these cases indeterminacy concerns are allayed – the most common example is a boat charterer who takes complete control of the vessel supplying its own crew and essentially becoming the de facto owner of the ship for the duration of the charter – if ship is put out of service via D’s negligence – P can sue D directly for lost profits even though he is not the owner of the damaged property.

General Average Contributions – in the course of a voyage a ship may become imperiled and may have to incur expenses (repair costs, harbour fees, etc.) to continue the voyage – under the doctrine of general average contributions the cargo owners are required to contribute to these expenses – if the peril was the result of D’s negligence the cargo owners may recover their contribution from the tortfeaser even though they have no proprietary interest in the ship.

Joint Ventures – a number of people may use property owned by one of them for a joint business enterprise when a D negligently damages or destroys the property, all participants may suffer economic loss – these losses are recoverable directly from the tortfeaser by the owner and non-owners of the property. 

Transferred Losses – commonly with the sale of goods the contract may allocate the risk of damage to the buyer before the ownership of the goods actually passes from the seller – if during this period the goods are damaged by the negligence of the D the owner may have no claim because she has suffered no loss (risk was allocated to buyer) and buyer has no claim because she has no ownership of the goods – in these cases the buyers claim for contractual relational economic loss will be supported.

Product Quality

Suppose a contractor is negligent in constructing a house but the latent defects aren’t noticed by X who has a contract for purchase with D. X later sells the house to P and soon after cracks in the foundation appear. P wants to sue D. What about duty of care? What about privity?

Donoghue v Stevenson would say that the neighbour principle applies (M-R-F-P). The difference is in that case the plaintiff suffered actual physical injury. This is pure economic loss.

Winnipeg Condominium Corp. v Bird Construction Ltd. (1995) 23 C.C.L.T. (2d) 1 (SCC)
D – the negligent contractor – built an apartment block which was later sold from the original owner to P.

Some years later a large slab of cladding fell from the 9th story – all cladding was then replaced at a cost of $1.5 million – P wants to recover this cost from D.

Court held that D owed P a duty of care with respect to dangerous defects  - policy driven – we want owners to take immediate action to repair dangerous defects – not wait until personal or property damage occurs (incentive) - duty of care is not found for merely shoddy construction – this would result in a “transmissible warranty of quality”. 

Court – applied the Anns Test in establishing duty of care – 1) foreseeability of damage to future occupants created sufficient proximity to create a prima facie duty of care and 2) there were no indeterminacy concerns because the class of plaintiffs was restricted to the future owners of the building, the amount of money was restricted to repairs and the duration of liability was limited to the useful life of the building.

In Rivtow Marine v Washington Iron Works, Laskin in s dissenting judgment favoured the imposition of liability for dangerous chattels. The case involved the costs of repairing a defective and dangerous crane affixed to a floating barge leased by the plaintiff. The repairs were prompted when a crane of identical design collapsed causing a loss of life.

In Bryan v Maloney, the High Court of Australia has extended liability to cover even non-dangerous defects in property. In the case the court allowed recovery for a third owner of a house against the defendant constructor. The court thereby created a transmissible builders warranty running with the building to future owners.

Governmental Liability

Theory – the government is generally immune from private actions – they are accountable to the system not to individuals – the ballot boxes as opposed to the courts are the proper places for governmental challenges.

Pure policy decisions are immune from liability – the court will not substitute itself for elected decision makers – however – negligent implementation of policy decisions (the operations) is susceptible to liability.

Barrett v North Vancouver (1980) 14 C.C.L.T. 169 (SCC)
P is riding his bike when he hits a pothole and takes a tumble – P brings an action against the city claiming in not inspecting or marking the potholes.

Court – policy was to inspect streets once every two weeks – this was done competently – no negligence in operations – P is thus suing because of the scheme (policy) itself – pure policy decisions are unassailable in tort – no liability.

Just v British Columbia (1990) 1 C.C.L.T. (2d) 1 (SCC)

Province (D) system of road inspection for the discovery and removal of unstable rocks above highways failed to detect a boulder that broke loose and crashed onto P’s car , injuring him and killing his daughter.

The policy was to perform routine checks, the implementation (operational) involved looking from the road.

SCC – the system of inspection that the province implemented was open to judicial scrutiny as an operational matter – Cory suggested a narrower interpretation of policy decisions – the standard of care had to be assessed in light of all surrounding circumstances (budgetary restraints, etc.).

Brown v British Columbia (1994) 89 B.C.L.R. (2d) 1 (SCC)

P lost control of his vehicle on black ice and crashed – at the time the province was operating it’s summer system of highway inspection and maintenance which, in comparison to it’s winter system, involved fewer resources, less equipment and reduced hours of operation – P challenged the reasonableness of using the summer system in early November.

Court – decision to operate under a summer schedule was a true policy decision – it involved political, social and economic factors and was not subject to a duty of care.

Negligence was found on the part of the province in not having the phone number of the on-call personnel responsible for road-sanding (this is operations) – however, no liability is imposed because the “but for” test of causation isn’t satisfied – even if they had the number, the individual would not have arrived in time to prevent the accident.

Apply Anns Test to all three cases

1) proximity – yes – easy to find in all three

2) policy considerations to negate duty of care – yes – Barrett, Brown – no – Just (operations)
Prevention of Criminal Violence

Hill v Chief Constable of West Yorkshire [1989] A.C. 53 (HL)

P was a victim of the Yorkshire Ripper – P’s estate sued the police (D) for negligence in investigation.

House of Lords – no specific duty was owed to Hill – there was insufficient proximity – police have a general duty to prevent crime but no specific duty to individuals - even if a duty was found under Anns Test it would have been negated through policy concerns (indeterminacy, etc.).

Doe v Metropolitan Police (1998) 160 D.L.R. (4th) 697

Police (D) were aware that a serial rapist was loose in a certain area and that he was preying on women who lived in 2nd and 3rd floor apartments with balconies – they decided not to issue warnings for fear of scaring him off – P was subsequently raped.

Court – this was not a policy decision – it was operational (made by two low level detectives who believed women would panic if warned)

Apply Anns Test – 1) is it reasonable and foreseeable – yes – duty is owed, 2) policy considerations – not mentioned

“But for” test – but for the police’s failure to warn I would not have been attacked – I would have taken precautions – this is akin to informed consent (Reibl v Hughes) – would she have acted differently? – apply modified objective test.

Court – police do have a duty to potential victims where the group is narrow and the suspect is known.

Dorset Yacht v Home Office [1970] A.C. 1004 (HL)

Negligent guards (D) let prisoners escape from island penitentiary by stealing and later crashing P’s yacht.

This case is much more similar to Doe than to Hill – narrow group of victims, small geographical area and escapees were known to the authorities – court imposed liability.

Intentional Interference with the Person

Trespass upon another’s person can involve – 1) battery (bodily integrity), 2) assault (peace of mind), 

3) false imprisonment (deprivation of liberty), 4) malicious prosecution, 5) intentional infliction of nervous shock, 6) invasion of privacy and 7) stalking and harassment. 

Intentional torts are not subjective – P doesn’t have to show that D actually meant harm – P simply must demonstrate that D was intentional or reckless according to an objective standard.

Intentional torts are actionable per se – no need to prove damages.

Battery

Battery – non-consensual direct touching of another’s body in a harmful or offensive manner.

Bettel v Yim (1978) 88 D.L.R. (3d) 543

P was throwing matches into D’s store – D grabs P and shakes him – they bump heads and P is injured.

P claims battery – D argues that it wasn’t foreseeable that they would bump heads.

Court – foreseeability isn’t applicable to intentional torts – policy reasons – intentional torts involve moral culpability – don’t deserve foreseeability consideration – wrongdoers are responsible for the entire chain of events which follow their wrong behavior (from shaking to head butt).

Many cases of battery involve abuse of children. The Statute of Limitations on battery actions is 2 years. There is a provision which allows for an extension of limitation – up to 30 years in Manitoba.

Discoverability Concept – the Statute of Limitation period does not commence from when the event actually occurs – it begins from the moment of realization that the act was tortuous. 

In the event of minors, the period – at a minimum - does not begin until age 18.

Assault

Assault – intentional interference with the person – usually resulting from a reasonable apprehension of immediate battery (offends the individual’s peace of mind).

Stephens v Myers (1830) 172 E.R. 735

D advances towards P in an aggressive manner with his fist clenched – he is stopped before he reaches P.

D had intention and means for an assault – P’s apprehension was reasonable – interference with peace of mind – assault – court awards nominal damages.

Tuberville v Savage (1669) 

D with sword in hand says “If it were not assize time, I would not take such words from you”

Court – conditional threats are not an assault because there is no imminent threat/fear of violence.

Bouton v All State Insurance (1986)

Three boys are out trick-or-treating on Halloween night – one is dressed as G.I. Joe and carrying a plastic gun – knock on P’s door – P shoots the youth dead – P then claims assault – apprehension of harm was not reasonable according to an objective test.

False Imprisonment

Bird v Jones (1845) 115 E.R. 668
P was partially obstructed from exercising a public right of passage across a bridge – there was nothing, however, preventing him from passing around the obstruction and continuing across the bridge.

Court – a partial obstruction and disturbance of a right of way is not false imprisonment – there must be a complete detention of the plaintiff

Dissent – false imprisonment is any obstruction or restraint – one wall as opposed to three. 

Noguchi v Nakamura (1982) 639 P (2d) 1383

Car was confinement – P was confined to car because D would not slow down enough for her to get out.

P had originally consented to getting into the car but later changed her mind – false imprisonment can include a failure to release someone who had previously consented to confinement.

Malicious Prosecution

Roberts v Buster’s Auto Towing Service [1977] 4 W.W.R. 428 (BCSC)
P had his car towed – went to claim it – as he was leaving D closed the gate on his car – gate was damaged.

D called the police – had P arrested and charged – P launched suit of malicious prosecution.

Court – there are five requirements for malicious prosecution – 1) D must instigate original proceedings, 2) they must fail (terminate in P’s favour), 3) there must have been no reasonable and probable grounds, 4) the D must be shown to have been motivated by malice and 5) there must be damage.
In this case the D intentionally closed the gate on the P’s car then had him arrested.

Intentional Infliction of Nervous Shock

Wilkinson V Downton [1897] 2 Q.B. 57 

D thought it would be a funny joke to tell P that her husband was hurt in a serious accident – P suffered essentially a nervous breakdown at the news – late sues D for damages.

Three elements of nervous shock must be proven – 1) an outrageous or extreme conduct coupled with an actual or constructive intent to cause a severe impact on P’s psychological well-being, 2) P must prove nervous shock, which is defined as a recognized psychiatric illness or physical harm and 3) P must not have a predisposition or susceptibility to shock.

Clark v Canada (1994) 20 C.C.L.T. (2d) 241

P was harassed by her co-workers over a four year period – superiors failed to remedy the situation – P then began suffering from psychiatric illness and was forced to leave her job.

Court – proof of a pattern of behavior involving many incidents of sexual harassment cumulatively causing her nervous shock was sufficient to impose vicarious liability on the Crown (it doesn’t necessarily have to be one single outrageous event).

Some “unwelcome, uncomfortable or unpleasant emotional apprehension or sensation” was intended – it doesn’t then matter that nervous shock was not foreseen.

Samms v Eccles (1961) 358 P. (2d) 344

P was constantly bombarded with indecent proposals from D – D constantly harassed her and as a result P suffered a degree of emotional distress.

Court – community standards have evolved from the “no harm in asking” approach to actions which are of a nature as to be considered outrageous and intolerable (stalking, etc.)

Court – recognized a right of recovery to include severe emotional distress (expands the rule) – need not prove psychiatric illness (American).

Privacy

Aubry v Editions Vice-Versa [1998] 1 S.C.R. 511
P was sitting on the steps on a public building – D took her picture and published it in his magazine – P sues for damages – her right to anonymity was infringed upon

The mere taking of the photograph was insufficient to constitute a tort because P was in public – the tort only occurs when the picture is published.

Balance must be struck between right to privacy and right to freedom of expression/information.

Had P been a public figure, or part of a newsworthy event, or incidental to a photo of something else, then no liability would have been visited upon D.

P claimed discomfort/embarrassment from having her friends laugh at her – pretty thin damage – she could have claimed commercial loss and recovered modeling fee.

Majority gives her minimal damages – minority would have awarded no remuneration.

Davis v McArthur (1971) 17 D.L.R. (3d) 760

Wife hires detective (D) to investigate husband (P).

The tort of invasion of privacy requires that the violation be committed willfully and without claim of right.

The nature and degree of the privacy to which a person is entitled is that which is reasonable in the circumstances.

Court – detective was just doing his job (claim of right) and doing it reasonably.

Milton v Savinkoff (1994) 18 C.C.L.T. 288

P leaves nude photos of herself in jacket and then loans it to D – D then circulates the photos.

Court – there was evidence of consent to invasion of privacy – P let developer see photo, P was careless in leaving photo in jacket, P made little attempt to retrieve photo, D did not act spitefully/maliciously – privacy has not been broken to a sufficient degree.

Authority now holds that this case was wrongly decided.

Harassment

Allen v C.F.P.L. Broadcasting (1995) 24 C.C.L.T. (2d) 297
P claims her boss D sexually harassed her over a period of several years.

Court – there is no tort of sexual harassment – remedies should be sought under existing comprehensive legislative schemes (Human Rights Commission) – tortuous liability on it’s own in the common law isn’t recognized.

Clark v Canada was also sexual harassment but under a recognized tort of intentional infliction of nervous shock – here there is no pre-existing tort.

Lajoie v Kelly (1997) 32 C.C.L.T. (2d) 144 

P is subject to lewd comments and suggestions (sexual harassment) by her superior D.

Court – recognizes  a tort of sexual harassment – holds that the human rights code of Manitoba does not exclude a new common law tort of sexual harassment – furthermore – this tort is actionable per se – there is no need to prove damages – case creates a brand new tort.

Defences to Intentional Interference to the Person

Consent
Allan v New Mount Sinai Hospital (1980) 11 C.C.L.T. 299
P tells her anesthetist (D) not to inject her in her left arm – D does so anyway and severe complications arise – P sues for negligence and battery.

Court – suit for negligence fails – doctor performed the procedure at an acceptable standard.

Court – suit for battery is successful – P did not consent to the battery of injecting her left arm – explicitly said no – doctor proceeded without consent – this constitutes battery.

Consent cannot be assumed from silence (must ask) – consent may be implied only under unmistakable conditions – reality of consent must be assessed (under drugs, duress, fraud, etc.) – consent may be withdrawn at any time.

