Real Property CAN – 2000/2001 – Irvine

Doctrine of Estates

Land ownership is a four-dimensional concept – 1) length, 2) width, 3) vertical dimension (airspace above and the strata beneath your land) and 4) dimension of time (duration of your interest in the land).

Length and width are self-explanatory.

3) Vertical Dimension

“Whosoever has the soil shall have everything from the vaults of heaven down to the roof of hell.”

Austin v Rescon Construction

D put up a shopping mall beside P’s house – they laid the foundation for the basement too close to the land boundary and as a result steel stabilizing rods had to be driven into the land 30 feet below P’s land.

P sued and won even though there was no direct interference with the land

Pickering v Rudd

Issue – trespass in airspace by airplanes – reasonably conducted air traffic has special privileges – can’t sue Air Canada every time they fly by at 30,000 feet but if a private aviator buzzes your bedroom window, that is actionable.

4) Dimension of Time

The value of your interest in the land is directly related to how long an interest you have – the duration defines the type of interest you possess.

Estate in Fee Simple Absolute

Fee simple absolute is the largest interest a person can have in a piece of land.

Such an estate is infinite in duration and is conveyed or granted absolutely to a person and his heirs forever. There are no conditions, restrictions or limitations on the holder of such an estate and the property is freely alienable or heritable. The holder of the estate is known as the tenant in fee simple because, technically, he is merely a tenant of the Crown but for all intents and purposes he is the absolute owner.

Settlement

The process by which a tenant in fee simple split the estate into a life tenancy and a remainder in fee simple absolute.

Joe has an estate in fee simple absolute – in his will he leaves a life estate to his son Fred and the remainder in fee simple absolute to his grandson Jimmy. Upon Joe’s death the estate is broken into two fragments.

Despite this fragmentation, the estate will heal itself over time – it is simply a temporary bisection.

Fred could sell his life estate but the purchaser would only receive interest in the land for the duration of Fred’s life. Jimmy could sell his remainder in fee simple but what he would be selling would be future enjoyment of the land because the purchaser would not enjoy possession until Fred is dead.

There are restrictions set out in the Doctrine of Waste as to what a life tenant can do with the land – remainder man’s interests must be protected.

Upon Joe’s death both these interests occur simultaneously and run concurrently – Fred has a life estate vested in interest and possession while Jimmy has a remainder in fee simple vested in interest but not yet in possession.

Complication – There is a legislative provision which holds that Fred as current possessor of the land fails to pay the taxes then the government through statutory authority may extinguish Fred’s life estate and Jimmy’s remainder in fee simple and thus claim the land for itself in which case it reverts back to a full fee simple absolute to be sold to a new buyer.

Contingent Remainders

Estates may be passed along based on the meeting of certain specified conditions.

Joe may specify that Fred only gets a life estate if he marries or Jimmy only gets a remainder in fee simple when he gets his L.L.B. 

In 16th century England – problems arose with contingent titles – people were leaving the land upon contingencies which would last very long periods of time (sometimes they were never met).

Rule Against Perpetuities

A rule designed to control excessively imaginative use of contingent remainders which tie up land for longer time than public policy allows.

Whenever a contingent remainder surfaces – the executor of the deceased’s estate is required to ask whether it is at all possible that the contingency may be resolved beyond the perpetuity period.

The perpetuity period is defined as “a life or lives in being plus 21 years”.

If it is possible – then the contingency is struck out right away and the interest reverts back to the deceased’s estate

A life in being is defined as any living person or fetus, the duration of whose life may have some interest in the contingency.

Suppose Joe died leaving four grandchildren under 21 and a fifth on the way. In his will he leaves his estate to the first of his grandchildren to reach age 21. This is valid – the unborn grandchild is a life in being and so the contingency is within the perpetuity period. Had Joe specified the age of 22 – the contingency would have been struck out and the interest would have reverted back to his estate.

Heritable Freehold Estates – A) Modified Fees and B) Fee Tail

A) Modified Fees

Modified fees are a species of fee simple that have strings attached – they may last forever or they may not.

There are two kinds of modified fees – 1) determinable fees and 2) fees simple limited upon conditions subsequent.

1) Determinable Fees

“ I give this land to the city of Winnipeg for as long as it is needed and used for municipal purposes and no longer.”

The estate is based on a condition which may or may not occur (condition cannot be inevitable).

If the conditions does occur – say the land is not used for municipal purposes – then the interest automatically reverts back to the donor or the donor’s estate – this is the possibility of reverter.

Determinable fees are immune to the Rule Against Perpetuities – they may last indefinitely.

Why immune – the donor retains the possibility of reverter which means that determminable fees are not contingent – the estate never lets go of the right – as such the remoteness of vesting is avoided.

Determinable fees which are declared null and void cause the whole gift to fail – it all goes back to the donor or his estate.

Re Tilbury West Public School Board and Hastie [1966] 2 O.R. 20

The deceased conveyed land to school trustees “for so long as the land shall be needed and used for school purposes and no longer”. The land was used for school purposes until 1964 when it was expropriated by the Ontario Highway Board in order to run a highway through it. The issue facing the court was who got the expropriation money. The court held that the wording was indicative of a determinable fee. Since the land was no longer being used for school purposes, it reverts back to the estate of the donor and the expropriation fee would go to the descendants.

2) Fee Limited Upon Conditions Subsequent 

“I leave you Blackacre. If you ever consume alcohol on the premises then the property will revert back to me or to my estate.”

The fee is given outright. Then a subsequent condition is attached. 

The fee simple limited upon condition subsequent contains a right of re-entry – if the property is being used in a manner which meets the condition – the original donor may go to court and assert his entitlement to the property (right of re-entry must be established, possibility of reverter is automatic).

With conditional fees – if anything goes wrong, then the offending condition is struck out and it becomes a full fee simple absolute.

Re McKellar [1972] 28 D.L.R. (3d) 162

M left his land to the railway company (CNR) in a deed. In one part of the deed he specified the giving itself. In another part he specified certain conditions for the giving. The court held this was  a fee limited upon condition subsequent. As such it violated the Rule Against Perpetuities – the offending condition was struck out leaving CNR with a full fee simple absolute.

B) Fee Tail

1) Fee Tail General

I give you Blackacre. You must have children to pass down the estate. First it goes to your eldest son. Then to any son. Then oldest daughter. Then any daughter. You must reproduce or the estate reverts back to the estate of the original donor.

2) Fee Tail Special (Male)

I leave Blackacre to my son Fred who must then leave it to his son (and so on). If Fred doesn’t have any children or has only daughters, then the estate reverts back to the original donor. As soon as a male heir fails to produce a son, then the estate reverts back to the original donor.

3) Fee Tail Special

I leave Blackacre to my son Fred and his wife Margaret. The land may only be passed down to a male heir of both of them. Thus if either dies or leaves before a son is born, then the land reverts back to the original donor.

Section 27 of the Real Property Act of Manitoba abolished the fee tail. Numerous subsequent Real Property Acts were enacted. In 1889, all previous Real Property Acts were consolidated into one – The Real Property Act of Manitoba 1889 (all Acts from previous years were repealed). However, in the consolidation process section 27 was mislaid and thus the fee tail was essentially revived and no one has abolished it since then. Section 30 of the Real Property Act of Manitoba contains provisions for barring a fee tail – the most common of which was simply to convert it into a fee simple absolute.

Non-Heritable Estates – 1) Life Estate, 2) Estate Pur Autre Vie, 3) Leasehold Interest, 4) Joint Tenancy and 5) Tenancy in Common

1) Life Estate

The duration of the estate is measured by the lifetime of the holder. The estate carries the right to enjoyment of the land subject to the Doctrine of Waste.

Life estates may be created by the original owner or by statute (such as the Homestead Act).

2) Estate Pur Autre Vie

“The life estate of another”.

One can use any human life as a “measuring life” – life must be exisiting at the time of giving.

You can use more than one life - I give Fred my estate until the last son of X dies.

You can add time to a measuring life – I give Fred my estate for the lifetime of X plus 20 years.

Be careful not to go oner 21 years and 9 months – offend the Rule Against Perpetuities.

If the tenant dies before the measuring life, it will be as if he died intestate.

3) Leasehold Interest

When there is a predetermined entitlement for an alloted period of time and the possessor has esclusive control – this is a lease.

Joint Tenancies and Tenancies in Common will be addressed later.

Servitudes – 1)Easements, 2) Profits-a-prendre and 3) Covenants
1) Easements
An easement is a right attaching itself to a particular piece of property and enhancing it’s enjoyment or usefulness while simulataneously burdening a neighbouring property.

Any disadvantage to B for the benefit of A creates an easement.

The benefitted property is referred to as the dominant tenement while the burdened property is known as the servient tenement.

Positive easements – right to drive over neighbours land, etc.

Negative easement – right to prevent neighbour from putting in a manure pit beside your window, etc.

Easements can be created contractually -  once so created, it may become a permanent agreement which attaches itself to the land.

Prescriptive easements – if a landowner exercises usage over his neighbours land for an appropriate length of time – he may acquire a prescriptive easement to use that land indefinitely.

Prescriptive easements must be capable of precise definition and cannot be enjoyed under conditions of secrecy – in Canada you must show that you’ve enjoyed an uninterrupted easement for 20 or more years.

Implied grant or reservation – when X sells part of his property to Y he also sells the right of access to the road across his own property. Conversely, of X sells property bordering the road, he retains an implied reservation to get to the roadway.

2) Profits-a-prendre 

Similar to easements – two neighbouring properties (dominant and servient tenements) – profit involves the right to bring something back from your neighbours land (timber, fish, etc.) – this right can be acquired by the affluction of time – 30 years of uninterrupted usage in this case.

3) Covenants

Contractually binding promises which run with the respective pieces of land all through time.

Covenants require two pieces of land – a dominant and a servient tenement.

A sells half of Blackacre to B on the promise that nothing ever be built on the land – B covenants for himself and his successors in title that nothing will be built on the land – B then dies and C purchases the estate – C is bound by the covenant – benefit and burden of covenant run with the land – privity in real estate contracts does not apply.

Only restrictive covenants (promise not to do something) run with the land down through time not  positive covenants (promises to do something).

Privity of Estate

There is a run down of the benefits and burdens from the original parties down through subsequent parties.

Example – L rents a suite to T – if T breaks promises, then L may sue for breach and vice-versa – even if L or T sells or leases their lease to someone else giving them the complete reversion of the lease then each subsequent party is bound by the lease as well.

However, a sub-tenant who only leases for a couple of years and does not take on complete reversion is not bound by this contract. L would have to sue the original tenant who is still bound by the contract.

The Rule in Shelley’s Case

“Where an estate of freehold is given to a person, and by the same disposition an estate is limited either mediately or immediately to the heirs or to the heirs of the body of that person, the words “heirs” or “heirs of body” are words of limitation and not words of purchase.”

This rule takes a gift and attributes consequences to it beyond the intentions of the donor.

When the phrase “to A for life, remainder to the heirs of A” is used, the Rule in Shelley’s Case seizes upon such language and gives a fee simple absolute to A.

To avoid the Rule, don’t use the word “heirs” – specify with comprehensive language – “to A for life, remainder to A’s three children (or to Jim, Ann and Timmy)” – don’t use generic expressions.

The Rule in Shelley’s Case has been abolished since 1992 – section 17 of The Law of Property Act.

History of the Rule

In medieval times all people had to pay fees to their feudal lord – included among these fees were reliefs which were payments to your feudal lord upon your inheritence of lands – you would move into the position occupied previously by your father or whomever had bequeathed you his lands but only after the payment of relief.

In those days people died all the time – payments were extremely burdensome – estate holders began constituting themselves as life tanants while conveying the remainder in fee simple to their heirs – relief payments were thus avoided because such payments were only due upon property inherited by way if succession – this method involved intervivos conveyance.

Each tenant would then follow this scheme with each successive feudal lord all the way up to the King who had no feudal lord and thus sustained the loss – the monarchy didn’t like this process and so instituted the Rule in Shelley’s Case whereby X gets back the very fee simple he was trying to break apart. 

Thou Shalt Not Mount A Fee Upon A Fee

You cannot give away a fee simple more than once – once you given it to one person you cannot specify that it should later go to someone else.

Re Hornell [1945] 1 D.L.R. 440

H specified in his will that the fee simple go to his wife upon his death and that the fee simple go to his daughter after his wife’s death.

This is mounting a fee upon a fee.

Once H had granted the fee to his wife, he had nothing left to give his daughter. 

As a result, Mrs. H got a full fee simple absolute – she died intestate (believing provisions had been made by H) – the estate was then divided up three ways between all the children.

Dissent – look at H’s intent – interpret the will as giving Mrs. H a life estate, remainder in fee simple to the daughter.

Five Bases for Invalidity

1) uncertainty 

2) repugnancy

3) public policy

4) impossibility

5) perpetuity

1) Uncertainty

If a modifed fee is at all uncertain or vague – it will be struck down.

Clayton v Ramsden [1943] 1 All E.R. 16

S left his daughter a large estate on the condition subsequent that if she ever married someone not of the Jewish faith and not of Jewish parentage it would be snatched away.

House of Lords impugned the the terms of the will on the basis of uncertainty – no percentage of Jewish blood was specified (what pedigree) and no test of Jewish parentage was specified (one or both).

The condition was held to be void – the test was whether the testator had been specific to the extent than an estate holder would know whether a specific course of action  would or would not contravene it.

Re Tegg [1936] 2 All E.R. 878
Testators daughter was given property upon the conditions subsequent that her children remain members of the Church of England and never attend a Roman Catholic School.

The condition of conformity to the Church of England was struck down for uncertainty – how much and what kind of conformity?

Condition of not attending R.C. school was struck down on public policy grounds – a children’s education should be at the parents discretion.

In Re Tuck’s Settlement Trusts [1978] Chancery 49

Sir Adolph Tuck was a Jewish Baronet – he wanted to ensure that the Baronacy be passed on down the line in a strictly Jewish inheritency – he stipulated a condition subsequent in his will that if ever a male descendant married a non-Jewish wife that the inheritence be cut off.

The canny draftsman also added “and if ever there arises a dispute over what constitutes sufficiently Jewish, the matter is to be arbitrated by the chief Rabbi”.

Court upheld the provision as certain – a mechanism for finality was specified – one could conference with the chief Rabbi.

Re Selby’s Will Trusts [1965] 3 All E.R. 386
Property was left to descendant of S on condition precedent that he marry a Jewish woman.

Court gives wider parameters to conditions precedent (which result in entitlement) than to conditions subsequent (which result in forfeiture). 

Condition was challenged on certainty grounds – how Jewish – court could perceive a possibility of being Jewish enough – that was sufficient for a condition precedent.

Re Allen [1953] 2 All E.R. 898

Property was left on the condition precedent that P marry a member of the Church of England and adhere to it’s doctrine. Challenged for uncertainty – what does member and adhere mean? 

Court – circumstances could be imagined – this is a valid condition – very loose test of certainty for conditions precedent. 

Sifton v Sifton [1938] A.C. 656

Daughter was left an estate on the condition that she live in Canada.

Was this a condition precedent or subsequent?

Precedent – no problem – she lives in Canada now – give her the estate.

Subsequent – must assess certainty.

Uncertain – strike out provision – give D the estate.

Certain – problem – if she lives abroad she forfeits the estate.

Court – this is a condition subsequent and the condition should be struck out for uncertainty (can she travel or go to school outside Canada?)

Presumption of Early Vesting – when the court is in doubt as to whether the the condition is precedent or subsequent – it will always choose condition subsequent – best to assume the individual already has the estate.

2) Repugnancy

General restraints on alienation (the power to give away property) are repugnant and will be voided - I give Blackacre to X on the condition that he never sell it to anyone.

Partial restraints on alienation are allowable - I give Blackacre to X on the condition that he never sell it to the Bloggs family.

In Re Macleay [1875] 20 Equity 186

The deceased left her mansion to her brother P on the condition that he never sell it out of the family – P wants to sell it to an acquintance M – was the restriction general or partial?

Court – upheld the restriction as being partial – it only restricted P for his lifetime and the restraint was only on selling not leasing – P had a large family and no shortage of potential purchasers.

Re Rosher [1884] 26 Chancery 801
R dies leaving his estate to his son J – the property is left subject to an option by way of first refusal to his widow to buy the land for 3000 pounds or lease it for 25 pounds a year  (about one fifth market value).

Court – this is not a valid restriction – figures are derisory - it is a general restraint on alienation for the lifetime of the widow – the temporary nature of the restraint will not save it.

Re Brown [1954] 1 Chancery 39

Gift of business to 4 brothers as tenants in common – each a one quarter share in fee simple. They could leave their shares to whomever they liked in their wills but during their lifetime they could only sell, lease or mortgage to each other. 

Court – diminishing class phenomenon was a general restraint on alienation and was therefore repugnant and should be struck out. 

3) Public Policy

If a modified fee is contrary to the interests of society it will be struck down.

The interests of society are constantly evolving and consequently so is this category.

Conditions which may contravene public policy include – disruptions of marital bond, disruptions of parent-child relations, commissions of crime, racist conditions, etc.

Eastern Trust Co. v McTague [1963] 39 D.L.R. (2d) 743

B left much of his property to his housekeeper who was estranged from her husband – B made it a provision in his will that the property was to revert back tio his estate if there was ever any reconciliation between his housekeeper and her husband.

Court – conditions which disrupt the marital bond are against public policy and as such void – no need to determine whether it was precedent or subsequent or determinable fee.

4) Impossibility

Conditions which are void for impossibility are extremely rare because when people embody blatant absurdities in their wills, courts will question their capacity to even make a will.

Doctrine of Waste

1) Commissive Waste – that done by physical action on the part of the life tenant.

a) ameliorating waste – that which makes the land better.

b) voluntary waste – that which diminishes the value of the land.

c) equitable waste – wanton vandalism.

2) Permissive Waste – waste commited by not doing something – laziness or disregard.

1) Commissive Waste

A) Ameliorating Waste

A change in land which actually enhances the economic value of the land.

Docherty v Allman [1877] 3 A.C. 709
Two sheds lay in a state of disrepair in a field. Leasees renovated the sheds using their own money and then sub-leased them as dwellings. Original owner objected and sought an injunction.

House of Lords – refused the injunction – it was a 900 year lease – why object?

Meux v Cobley [1892] 2 Chancery 253

M owned farmland and leased it to C who put up a greenhouse on the property – M objected and brought an action in waste.

Court – it is technically waste – however – you shouldn’t get damages when the land value is actually increased.

Brokaw v Fairchild [1929] 177 Northeastern Reports 186
An old, fashionable estate in New York City came into the hands of a life tenant who wanted it demolished so he could put up a skyscraper. Family wanted an injunction granted under ameliorating waste – the hous had sentimental value that far exceeded the increased commercial value that a skyscraper would bring.

Court – found this to be ameliorating waste – granted injunction on sentimental grounds.

B) Voluntary Waste

Any course of action which diminishes the long-term value of the land.

There are two categories: i) timber and ii) extraction of minerals.

i) Timber

A technical term meaning oak, ash and elm tress of a certain age of their life and which are commercially valuable.

Honeywood v Honeywood [1874] L.R. 18 Equity 306

A life tenant isn’t allowed to cut down timber unless a) the land has previously been designated for such use, b) an estover exists or c) the life tenant has been made “unimpeachable of waste”.

Estovers are specific allowable uses of timber available to the life tenant

Housebote – timber may be cut down to repair dwellings on the premises

Heybote – timber may be used for repair of gates and fences

Plowbote – timber may be used to repair agricultural implements

ii) Extraction of Minerals

From oil to diamonds – if a mine already exists on the property then one can take profits from it – but a life tenant cannot create a new mine (unless “unimpeachable”)

C) Equitable Waste

Vain v Lord Barnard [1716] 2 Vernons Reports 739
Father made himself life tenant and his son the remainder man. Dispute arose between father and son and father (who was unimpeachable of waste) ended up stripping the property bare. 

Court – this was malicious vandalism – father stepped outside the bounds of his immunity – must replace the castle.

2) Permissive Waste

Waste which is constituted by idleness – by what the tenant doesn’t do.

Statutes of Marlbridge and Gloucester – hold that the law of permissive waste applies to life tenants and leasees in the same manner.

Patterson v Central Canada Loan Co. [1898] 29 O.R. 134

Court – life tenants (and therefore leasees) were immune from permissive waste – there’s nothing the remainder man can do.

Morris v Cairncross [1907] 14 O.L.R. 544

Court of Appeal – life tenants and leasees should be treated the same – as per the Statutes of Marlbridge and Gloucester – but they should both be held liable for permissive waste.

Manitoba – Law of Property Act (ss 12 & 13) – life tenants and leasees are liable for permissive waste.

Transactional Priveleges – 1) Taxes and 2) Emblements

1) Taxes
Who pays the taxes on a life estate?

Re Dennison [1893] 24 O.R. 197

The life tenant as possessor of the land must pay the taxes – up to a limit – which is the income producing capacity of the land itself. Beyond that capacity – the life tenant is not responsible for the surplus.

Mayo v Leitovsky [1928] 1 W.W.R. 700
L buys a piece of land for his parents – he gives it to them for life and keeps the remainder interest for himself – L later sells the remainder interest to M – by this time the father had died and the mother has let 6 years of taxes build up – municipality repossesses the house – mothers son-in-law purchases the house (as a brand new fee simple) from the government at auction and conveys title back to the mother – M appears and claims the mother broke her fiduciary duty to the remainder man by failing to pay the taxes – M sues mother for the title and wins – estate is put on trust for her for life, remainder to M. 

2) Emblements

Apply to life tenants on agricultural property. The Law of Emblements holds that if a life tenant after planting a crop dies before the harvest, the bounty from the harvest will not go to the remainder man but instead to the heirs of the life tenant. This law only applies to annual crops.

Settled Estates Act 1856 (Sections 2, 11 and 32)

Manitoba became a province in 1870. At that time it adopted all UK Statutes including the Settled Estates Act of 1856. 

Section 55(1) of The Queen’s Bench Act stipulates that the powers of the Queen’s Bench to approve leases and sales of land are the same as those enjoyed by the English Court of Chancery.

Section 2

Stipulates that the court has authority to approve certain authorized leases on the application of the life tenant. The court can order such a lease even if it outlives the tenant and these leases may serve to bind the remainder man.

The court also retains the power under this section to make the life tenant unimpeachable of waste.

In order for a successful application by the life tenant to lease the land, certain conditions must be met:

Agricultural Leases can’t exceed 21 years. Mining leases can’t exceed 40 years. Building leases can’t exceed 99 years.

Leases must be commercially realistic – you can’t lease to your best friend for $1 for 50 years.

If you lease the property for removal of earth or mineral purposes, then a portion of the proceeds must be invested for the remainder man because you’re diminishing the long-term value of the land.

If you are unimpeachable of waste, then you must invest 25% of proceeds.

If you’re not unimpeachable, then you must invest 75% of proceeds.

Section 11

The court may, under this section, authorize the sale of the whole of the estate by the life tenant – even without the permission of the remainder man. The proceeds are then invested – the principal sum belonging to the remainder man while the life tenant receives the interest on the principal sum.

Section 32

The section broadens the leasing powers of the life tenant as set out in section 2. Unless the document giving the life estate says otherwise – a life tenant may – without application to the court – lease the land (with the exception of the principal dwelling house) for a period up until 21 years.

The only conditions are that the life tenant be unimpeachable of waste and that the lease be commercially realistic. This is binding on the remainder man.

Trustee Act of Manitoba

Section 60 enables trustees to apply to the court for authority to make transactional decisions involving the land – the court then has the authority th authorize a lease, sale or mortgage of the property.

Problem – the drafters of the Trustee Act forgot about the Settked Estates Act – if a piece of land exists under a trust, then two people may be simultaneously capable of granting leases – the life tenant under s.32 of the S.E.A. and the trustee under s.60 of the T.A.

Perpetuities and Accumulations Act

Section 4 – all land owners are technically equitable trustees of their own land.

Chupryk v Haykowski [1980] 4 W.W.R. 534

C was an 80 year old life tenant living in a shed on property which had been condemned as no longer fit for human habitation. In addition to his life estate, he retained a one third interest in the remainder. The other two thirds belonged to his daughter. The daughter’s son – H – was the trustee of the property and one day without telling anyone he went to the land titles office and had the title transferred in to the names of Chupryk (as life tenant plus one third remainder) and Haykowski (as two thirds remainder person) thus ending the trust.

C went to the bank to mortgage the lot to raise money to improve the property. Bank would only agree to mortgage the entire remainder (not just his life estate or his one third) – daughter wouldn’t agree to this.

C applied to the court to bind the remainder man.

Court – as a trustee one could acquire a mortgage under the Trustee Act – but a life tenant does not possess the powers of a trustee – as such he could not be granted a mortgage on the fee simple – instead the land should be sold and the proceeds split one third and two thirds. 

Antecedent Charges

What happens when a life tenant finds the fee simple he has inherited is burdened with a mortgage?

The payments (of both principal and interest) must be made by someone – who has the obligation?

The life tenant is responsible for “keeping down the interest”. 

The remainder man is responsible for the principal.

As with payment of taxes – there is a ceiling on this responsibility – if the interest on the mortgage exceeds the income producing capacity of the land – then the amount in excess is the responsibility of the remainder man.

What are the rights of the life tenant who exceeds his strict obligation and doesn’t merely “keep down the interest” but also discharges some or all of the principal sum?

Re Warwicks Settlement Trusts [1938] 1 Chancery 530

Warwick Castle and lands are owned by the Greville Family and are passes down through generations via a strict settlement agreement.  

The 6th Earl of Warwick inherited the full fee simple from his father – he then is required by the agreement to settle the estate on himself for life, remainder in fee simple to his eldest son – the 7th Earl of Warwick will have to do the same and so on.

One provision of the settlement was that the female relatives had to be provided for as well – the family would acknowledge a debt (mortgage) on the property to sustain these individuals with a stipend – the life tenant would then pay the interest on these encumbrances using the income produced from the land.

During the depression – the life tenant wasn’t able to keep up with the interest payments – the interest exceeded the income producing capacity of the land – the life tenant (7th Earl) then conveyed his life estate to a corporation created by the family – the Greville Trust Co. – which then became the life tenant of Warwick Castle and lands – the G.T.C. then dipped into the family savings to pay off not only the interest but also the encumbrances themselves – the life tenant had thus exceeded it’s strict obligations by duscharging the entire debt (which was the responsibility of the remainder man – 8th Earl – a 6 year old).

What are the rights of the life tenant who exceeds it’s strict obligation? It depends on intention.

If the life tenant paid the full amount with the intent of benefiting the remainder man (done in the spirit of generosity) then that’s the end of it.

If the life tenant paid the full amount without intent to benefit the remainder man but for some other purpose (perhaps to keep a roof over his own head) then he can claim a charge over the remainder man’s interest. In essence the mortgage is transferred from the bank to the life tenant – the life tenant becomes the remainder man’s creditor under the same terms as the bank.

Next question – when can this charge be enforced?

There are two views – 1) it can be enforced immediately or 2) it can only be enforced by the life tenant’s estate (after he’s dead).

American view – life tenant’s charge over the remainder man should be the sum discharged MINUS the savings incurred by the life tenant by so discharging the sum.

Fixtures

When the life tenant incorporates chattles into the land – upon the life tenants demise – are the fixtures part of the life tenants estate or part of the land which goes to the remainder man?

Holland v Hodgson [1872] L.R. 7 C.P. 328

M was the fee simple owner of a wool factory – M mortgaged the property to Holland (mortgage expressly included all fixtures) – M went bankrupt – Holland claims all items on property including valuable looms – Hodgson (M’s trustee) disputes title – he has to look after the other creditors and wants to sell off as many chattels as possible – the looms were affixed to the floor with spikes.

Court – the looms were fixtures – stay with the land.

The test to be applied is this

1) What was the degree of annexation – how permanently were the items affixed to the land?

2) What was the object/intent of the annexation?

The seller could always expressly stipulate certain exceptions in advance – “I reserve the right to take X”

Smith v Simon [1938] 1 W.W.R. 441

Simon sold the property to Smith but took the henhouse with him when he left – it was simply sitting loose on some wooden blocks – court – held that it was part of the estate – there was intent to make it permanent. 

Dower Act/Homestead Act

Common law dower stipulated that a life estate would be conferred upon a widow in one third of any realty held in freehold by her husband in his lifetime. Dower was an institution for the protection of widows because the typical family home was in the husband’s name and if he had mortgaged the property the wife could very well be left without a roof over her head after the husband died.

Tenancy by the Courtesy of the Realm of England – husband could claim a full life estate in the freehold of the deceased wife who owned property and didn’t leave him any of it. In these cases - the husband had to show that he and the wife had created descendants capable of eventually inheriting the land.

Dower Act 1833

Methods of barring dower were established – dower being a huge and invisible encumbrance on the land which would scare off potential buyers if discovered.

Eventually in 1885 – by ss 24 and 25 of The Real Property Act – the common law institution of dower was abolished.

Homestead Act – Definitions

An urban homestead includes the residence plus the land it is situated on up to a limit of 6 lots.

A rural homestead includes the residence plus 320 acres or one half section.

An owner is defined as a married person who is an owner of a homestead – no common law unions, etc.

The Homestead Act also applies to leasees

What if the residence is used for commercial purposes?

Re Ripstein [1929] 38 M.R. 184

R owned a block of apartments which had shops on the ground floor and residences on the floors above.

R owned the penthouse suite with his wife – R dies – Mrs. R remarries and claims a life estate under the Homestead Act 

Court – the block wasn’t a homestead – their interest was commercial (the shops) – residence was ancillary.

Re Ostrapowitz [1938] 46 M.R. 65

O owned and lived with his extended family in a building which also housed a family grocery store – O died and Mrs. O claimed a life estate 

Court – the premises were primarily residential in nature – they looked at the building’s “primary” purpose.

The different outcomes from essentially the same type of scenario reflect changing attitudes of the time.

Modern judges now give a broad interpretation – hybrid usage will almost always be allowed under the Homestead Act.

Functions of the Homestead Act – 1) Life Estate Function and 2) Veto Provisions

1) Life Estate Function
Section 21(1) of the Homestead Act – a surviving spouse should be guaranteed a life estate as “fully and effectually” as if the deceased had left it in the will.

This premise is altered somewhat by the wording of an amendment in 1919 – the amendment stipulated that a wife’s right to a life estate was subject to the deceased’s creditors – the widow only gets a life estate once the husband’s debts have been paid.

Creighton v Zelensky [1946] 3 D.L.R. 729

Z made a will in which his wife was disinherited – Z also left debts which exceeded the value of the property – Z’s executor was required to pay off debts leaving the wife with no life estate.

Court – that was too bad – amendment to the Homestead Act put creditors first – reaffirmed the decision in Re Neuhouse (1923).

2) Veto Provisions

Section 3 of the Homestead Act – the disposition of the homestead was subject to the consent of the wife in due form in writing.

Wife’s consent isn’t required if she surrendered her dower rights to her husband (for consideration) or if she is the co-vendor of the interest – otherwise husband must have wife’s written consent.

Section 9 of the Homestead Act – there must be an independent witness to the wife’s signing her consent.

Section 9(4) – this consent must include an acknowledgement made apart from the owner that the wife knows that her lack of consent voids the disposition.

What if the ritual isn’t complied with strictly?

Brown v Prairie Leaseholds [1954] 62 M.R. 253
S was na agent for PL – S wanted oil drilling leases on B’s property – needed Mrs. B’s dower act consent – S witnesses Mrs. B’s signature – B later sees that the document wasn’t for leasing but for outright selling – B challenges document.

Court – the document is invalid on 4 grounds – 1) fraud, 2) non est factum, 3) the fact that B was still in the room when his wife was signing over her dower act rights and 4) conflict of interest – S was both a commissioner of oaths and an agent for Prairie Leaseholds.

In contrast to this case there is authority for the concept that minute observance of the exact details of the Homestead Act are not necessary. This may be the case when the owner and wife themselves are attempting to rely on their own non-compliance.

Senstead v Makus [1977] 5 W.W.R. 731

Couple sells property and later are offered substantially more – wife did not comply with specifics of the ritual – could the sale be overturned?

SCC – no – party should not be allowed to rely on own non-compliance.

Section 19 of the Homestead Act – the wife has the right to register a homestead notice with the land titles registrar as soon as she is married. This allows anyone looking to buy, lease or mortgage the property to know of the wife’s dower act rights.

There also provisions for the husband to make a statutory declaration that he has no wife or that the property being sold is not a homestead. Once made these declarations may be relied upon legally by purchasers – they won’t have to check unless the wife has registered a notice which the husband is trying to circumvent.

Reep v Shuckett [1955] 63 M.R. 192

R was a farmer who wished to become a landlord in the city – S advances money to R on security of the farm – R signed mortgage claiming he had no wife – mortgage went through land titles office – R later goes bankrupt and S attempts to seize the farm at which point Mrs. R appears and claims she never consented to anything – court says too bad – R’s assertion that he had no wife was sufficient to validate the transaction.

Co-Ownership – Joint Tenancies and Tenancies in Common

Joint Tenancies

Joint tenancies are much more precarious tenancies in common because they involve the right of survivorship. If you are a joint tenant and one of the other joint tenants dies – his share automatically accrues to the surviving joint tenants. This right of survivorship cannot be frustrated by will – if you want to transfer your share to someone else you must do it intervivosly during your lifetime.

There are four unities of joint tenancy

1) unity of interest – same percentage (50%/50%)

2) unity of title – everyone got joint tenancy by the same transaction

3) unity of time – all tenancies began at the exact simultaneous moment

4) unity of possession – all tenants share every part of the land

Back in the 1700’s – in the case of Fisher v Week – the common law position was firmly in favour of assuming joint tenancies whenever ambiguity occurred. This was contrasted the Lord Chancellor’s position in equity that joint tenancies should not be favoured – the presumption should be in favour of tenancies in common – the game of survivorship was offensive to equity.

Section 15 of The Law of Property Act settled things once and for all – in ambiguous situations shared estates  shall be assumed to be tenancies in common not joint tenancies (equity is given legislative sanction).

Re Sternechuck [1958] 16 D.L.R. (2d) 505

Unmarried couple purchased a laundromat and specified it as a joint tenancy – one later dies – the estate of the deceased claims that equity would insist on tenancy in common even over words in document and as such the deceased’s interest should go to his estate.

Court – a conscious decision to rebut the statutory presumption was made – equity cannot reimpose it’s presumption of tenancy in common.

Joint tenancies can come to an end in two ways – 1) severence and 2) partition

Severence

A process by which joint tenancy is converted into tenancy in common.

Williams v Hensman [1861] 70 E.R. 862

Judgement – severence can occur in three ways – a) unilateral act of a joint tenant involving a conveyance, b) mutual agreement or c) severence by course of dealing intimating mutual intent to move to tenancy in common.

Unilateral Act of Disposition

Suppose A, B and C are joint tenants and C sells his one third interest to X. A and B will remain joint tenants while X will be treated as a tenant in common. X does not participate in survivorship.

Under the Torrens System – no transaction is valid unless and until it is registered in land titles office.

If C sells to X – C remains the owner until X registers the transfer in land titles.

Stonehouse v A.G.B.C. [1962] S.C.R. 103

Mr. and Mrs. S were a married couple who shared the family home as joint tenants – Mrs. S gives their daughter her interest in the property without telling Mr. S – Mrs. S dies three years later – daughter then (after death) registered the document giving her 50% - Mr.S later tries to get the full fee simple only to discover he’s a tenant in common with his daughter – Mr.S argued that the daughter’s registration was too late – Mrs. S’s share reverted to him at the moment of her death.

Court – even an unregistered document of transfer is sufficient – as soon as it’s executed – to severe the joint tenancy – the giving by Mrs. S to the daughter was good enough

Severence by “Mutual Course of Dealing”  

Flannagin v Wotherspoon [1953] 1 D.L.R. 768

J and B Wotherspoon were brothers and joint tenants who decided to sell the farm – they took their share of the proceeds and deposited them I separate bank accounts – B later became ill and asked to see his daughter F – B tells her in front of J that he’s leaving her his half of the proceeds in his will – B then dies – J challenges the will – the right of survivorship takes precedence over the last will and testament.

F argues that the brothers had divided the proceeds into sole proprietorships – the joint tenancy should be construed as having ended – look at their behavior.

Court – the fact that J stood idly by knowing that B could not will away his share must be looked upon as J having concurred with his brother’s assessment that the joint tenancy had ended – there was mutuality of conduct.

