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- Grant case is important - read carefully!

- second case (Australian…v. Commonwealth) is full of jargon - don’t spend too much time trying to understand it.

Objectives of the Course
1.  Rules

2.  Analysis

3.  Perspective

How to Study a Case
Rules:

  1.  Identify the important facts.

  2.  What was the contentious legal issue(s)?

  3.  Determine & evaluate the competing legal arguments

Legal Analysis:

  4.  Look at the judicial reasoning.  How did the judges justify the end result of the case?

  5.  What is the rule of the case?  Old or new?  General or specific?

Perspective:

  6.  What are the consequences for the involved parties?  How would you have ruled?

An Introduction to the Law of Contract
- a contract is an agreement that the courts will enforce

- the main problem is the diverse types of contracts employed

  - makes it difficult to distinguish which will be enforced & those that won’t be enforced

- What are the characteristics of a contractual promise?

  - this is the key.  We will study it in First Term.

Contractual Remedies
- one factor which helps us decide which agreements to enforce:  the nature/seriousness of the penalty.

  For example:  Anyone who breaks a contract will be executed.

    In this system, the definition/requirements of a contract would be very narrow & well-defined.

  Conversely:  Anyone who breaks a contract must apologise.

    This will result in the widest enforcement & broadest definition of contracts.

- in Common Law there were 2 remedies:

  1.  Judicial order of specific performance:

    - if you did not comply, you would be charged with contempt of court (a crime)

    - you will do it, because the judge orders you to

    - a discretional remedy

  2.  Damages

    - an award of money

    - the most common remedy

- the point/goal of these remedies is to give the plaintiff the full benefit or value of the initial promise/contract.

* Contractual damages are designed to place the innocent party in the position where they would have been if the contract had been carried out. *

  - very generous; known as the “expectation” measure of damages

  For example:  A has promised to pay B $500.

  - A refuses to do so and is now in breach of contract.

  - B is very upset, since he was expecting $500.

    - in this case, he has already spent $200 of the expected $500.

  Expectation measure of damages = $500

  Reliance damages = $200

- in general, the more generous measure of damages is awarded - the expectation measure

An Example
Jane Doe graduates with a B.A.  Her parents want her to follow a great family tradition of legal education.  Jane announces she wishes to travel & write instead.  Her parents propose to pay her $2000 every month she attends law school; $6000 is to be paid in 3-month intervals.  This is done consistently for the first year.  In second year, as Jane has taken a liking to law school, her parents refuse to continue paying.  She hopes to sue for the money promised.

Elements of a Contract

- Seriousness:  situation, language, relationships

- Reliance:  relied upon, thus acted upon

- Reciprocity:  the parties must get something out of it

- Expectations:  do the parties expect the promise to be enforced?

- Unjust Enrichment:  gained the benefit but did not do their part

- Rituals:  written, signed, witnessed

- Performance:  acting on a promise makes it enforceable

What are the Basic Elements of a Contract?
  1.  Offer/Acceptance

  2.  Consideration

Offer & Acceptance
- is there agreement between the parties?

- ‘invitation to treat’ precedes offer & acceptance

- what do we mean by ‘invitation to treat’?

  - any sort of information that does not amount to an offer
  - the lead-up to a concrete offer
- what do we mean by ‘offer’?

  - a more serious, concrete offer with specific conditions
  - all the other party has to do is accept
  - requires clarity & intent

  - can be rebutted by a counter-offer

- what is ‘consideration’?

  - Canadian law will not recognise an agreement as a contract unless each party gains an economic advantage from it

  - differentiation between bargains & gratuitous promises

  - courts will enforce bargains as contracts, not gratuitous promises

  - the law takes-on a commercial flavour

Grant v. Province of New Brunswick
- why didn’t the government want to pay?

  - didn’t believe Grant owned the potatoes

  - factual problem

- what did the trial judge say?

  - he decided that Grant was indeed the owner of the potatoes & that he had a right to be paid

- why don’t people appeal on the basis of fact, rather than on issues of law?

  - the appeal court cannot re-evaluate witnesses, etc.

  - however, the conclusions drawn from these facts may be appealed

- what was the legal issue?
  - was there a contract, or simply invitations to treat?
- the law of contract centres around intent
  - how do you determine what the parties’ intentions are?
    - the Grant case decided that the only way to do this is by measuring them against what a reasonable person would do
    - objective vs. subjective

    - OBJECTIVE INTENT/apparent intent

- why do we use objective intent instead of subjective intent?

  - it is very difficult to determine subjective intent

  - judges would rather measure words & conduct than subjective intent
  1.  Ease of Proof
  2.  Provides a measure of consistency/certainty in the law of contract

  3.  The Courts ought to protect the reasonable expectations of honest people
     - related to certainty ~ what is reliable?

Ratio:  Intent is based on what a reasonable person would think.
Confusion of this Principle
- ‘meeting of the minds’ or consensus ad idem; ‘concurrence of wills’

- don’t let these lead you astray; still need to focus on objective or apparent intent

- in Grant, the judge realises (last para., p.3) that the Province never intended the offer to be contractual.  Still, it appeared to be, so that means it’s enforceable.
Grant’s Position:  decided to argue it as a question of contract

The issue:  was there a contract?

  - ignore the parties’ intentions.  Use objective intent.

  - Where is the offer?  The application form.

    - an offer from the province to buy the potatoes.

  - Where is the acceptance?  Filling-in the form, sending it in & being bound by its conditions (inspections, disposal, etc.)
  - by his conduct, we say that there was a valid contract of sale.

The Province’s Position:  the application is NOT an offer, simply an invitation to treat
- thus, filling-in the form on Grant’s part constituted an offer to sell
- the Province states that it did not accept the offer, thus there existed NO contract

1.  A good example of the expectation measure of damages.

  - he is awarded the commercial value of the goods, rather than their real market value.

2.  This is an example of a ‘unilateral contract’.

The Case of Australian Woollen Mills Ltd.
- similar to Grant case ~ government subsidy program

- does a contract exist?

  - Australian Woollen Mills = yes

  - Commonwealth = no

- there must be an intention that a contract be formed

- in this case, there was an evenness and consistency in the way all the wool companies had been treated, unlike Grant’s uniquely bad & unfair treatment
Gibson v. Manchester City Council (C.A.)

- brochure of Nov. 1970 constitutes an invitation to treat

- the normal course of events would have led to a formal, ‘standard form’ contract of sale

  - this was never reached

Gibson’s view:  he argues that there was a binding contract before this point

  - letter of Feb. 10th, 1971 was an offer to sell

  - Gibson’s letter of March 18th, 1971 was the acceptance

  - the hard part would be convincing the court that the Feb. 10th letter was indeed an offer

    - shows intention, with certainty of terms

    - the mortgage was not a firm offer, but this implies that the price was an offer

Council’s view:  they point to the Feb.10th letter as a continued invitation to treat

  - March 18th letter was an offer to purchase, which was never accepted

  - does not contain their normal conditions; it is not meant to be a contract

  - note the language:  “may sell”, “application”, “not a firm offer”

- the point of contention:  what is the letter of Feb.10th?

  - invitation to treat vs. offer to sell
- Denning breaks with conventional analysis of contracts (invitation to treat ( offer ( acceptance = contract)

  - puts the Council’s normal conditions in the order for specific performance (in the remedy)

- Diplock returns to the conventional analysis.

  - decides the March 18th letter is an offer to purchase which was never accepted
  - the Feb. 10th letter is only a further point in the negotiations, not an offer.

- see the similarities between the letter of Feb. 10th and the Grant application.

The Process of Making a Contract
Landmark Case:  Harvey v. Facey
  3 Telegrams:

    Inv. to Treat (B):  1.  Will you sell us B.H.P?  Telegragh lowest cash price (LCP).

    Inv. to Treat (S):  2.  L.C.P. ₤900

    Offer to Buy (B):  3.  Accept.

( NO acceptance = NO contract

- #2 is the critical point; they decided it was an answer to the second part of #1; no reply to the first question.

Alternative Argument:  answer to #1 is implied by #2; therefore, #1 is an invitation to treat, #2 is an offer to sell and #3 was the acceptance.

Canadian Dyers Association Ltd. v. Burton
1st letter:  May 1918 ( invitation to treat

Reply:  June 6th ( is this an offer to sell or another invitation to treat?

Later letter:  October 16th 1919 ( another invitation to treat

Reply:  October 21st 1919 ( offer to sell or further invitation to treat?

- the Court decided that this is an offer, emphasising “the price…is the lowest I am prepared to accept…if it were to any other party I would ask more.”

- acceptance was the sending of the cheque.  Reinforced by later conduct of the parties.

Where else is there an offer?

  - the sending of the cheque.  Accepted by the drawing-up of the deed.  Contract by conduct.
What was the trouble?

  Probably got a better offer.

However, the offer & acceptance must have a degree of clarity & certainty.  Without this, a contract is declared void ( thus, there is no contract.

NO CERTAINTY = NO CONTRACT

- the Courts have decided that the contract doesn’t need to be totally certain & explicit, just enough to make it understandable to the reasonable person.

Carbolic Smoke Ball case

Plaintiff’s argument:

  - the ad is an offer.  By performing the conditions it sets out, she accepted the offer.  Therefore she should be given the 100l.

  - compared to ‘reward cases’ (ex. find my dog, wallet, etc.)

Defendant’s arguments:

  1.  This couldn’t possibly be construed as an offer to contract by any reasonable person; it is mere ‘puffery’ (boasting)

  2.  No reasonable person would make this kind of offer (when they can’t check how the ball was obtained, used, etc.)

  - the judges don’t buy this; any promise, no matter how extravagant, can be held to be contractual

  - the judges also point out that the promise is “as plain as words can make it.”; would be perceived by a reasonable person as a promise (see p.23)

  - objective standard of contractual obligations

  3.  The contract is not made with anyone in particular, but rather with ‘all the world’.

  - the judges argue it is not a contract, but an offer to the public.  Only contractual with all who use it (accept the offer by performing the required conditions).

  4.  There was no communication of acceptance, which is required for a valid contract.

  - plaintiff argues that the act was enough; no communication of acceptance was necessary.

 - the judge find (bottom of p.23) an exception; this type of offer/contract waives that rule.

  - the requirement of communication of acceptance is for the benefit of the offeror.  This introduces the concept of ‘waiver’.  In contracts, one can waive rules which are to their benefit.

  5.  The terms of the contract were very uncertain, thus it cannot be valid.

  ex.  how long does the obligation last?  How long must one use the smokeball?

  - the judges were not in agreement on this point; Lindley believes in the period of reasonable time, whereas Bowen states that the obligation will only last as long as the smokeball is used.  However, both are reasonable enough & protect the plaintiff.

  6.  There was no consideration.

  - we will deal with this later.

The Court is very aware that this ‘contract’ is an advertisement in a newspaper.  Distinguishes it from other advertisement cases (see p.22).  Usually, ads have been seen as invitations to treat.  The court wants to be sure that ads are not now all viewed as offers.

- note the expectation amount of damages.  Didn’t decide the cost of the flu, rather it simply paid Carlill the 100l.

- this case is representative of all unilateral contract cases

Promise ( Act = Unilateral Contract

Dale v. Gov’t of MB, [1997] MJ 342 (MB CA)

- MB gov’t set-up ACCESS program with U of M.  U of M enrols students in this program.  Before the first set of students has passed through, the gov’t cuts its funding.  Students are forced to use other means.  Dale is only one of a number of students who sued the gov’t.
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- government’s made promises through its agent.  These were acted upon by the plaintiff.  Thus, we have the situation of Carlill v. Carbolic Smokeball Co.  The facts may not be the same, but the model of contract is identical.

- government was found liable
Two Models of Contract
1.  Unilateral

2.  Bilateral

	Unilateral Contracts
	Bilateral Contracts

	ex. Carlill, reward cases
	ex. sale

	- the promise for an act (no reciprocal promises)
	- most contracts are bilateral, therefore there is a presumption that all contracts are bilateral

	- not binding until the act is performed
	- offer + acceptance = CONTRACT

	- the offeree is never asked to make a promise
	- offer:  promise to sell

	- this also means the offer can be revoked at any time until the act is done
	- acceptance:  promise to pay

	
	- therefore, a contract is made-up of reciprocal promises

	
	- the discharging of these promises = performance

	
	- draws a major distinction between formation of the contract & its performance

	
	- allows for planning future arrangements & performing them later

	
	- once the contract is created, it is binding (not only after its performance)


Lefkowitz v. Great Minneapolis Surplus Store
- defendant argues the ad is simply an invitation to treat; Mr. Lefkowitz is making an offer to buy & the store is free to turn him down.

  - had many precedents to refer to

- the plaintiff argues that the ad was an offer & his coming into the store was acceptance, thus there was breach of contract
- the Court looked at the language of the ad; agreed with Mr. Lefkowitz

- defendant’s lawyer uses “unilateral offer” to mean “invitation to treat”
- Is the Staples flyer an offer?

  - what if there’s a misprint?

    - revoke/change the offer before anyone accepts

    - try to prove that the misprinted price is unreasonable

  - what if you run out of stock?

    - are you liable for damages?

    - indicated that it was only “while quantities last”

R. v. Dawood
- Ms. Dawood was convicted of theft

- this argument followed:  if the owner consents to the transfer of a possession, and its title/ownership, it cannot be theft.
- was there an offer & acceptance?  That would constitute consent, though it might be caused by fraud or false pretences (those are not relevant to this case)

- justification:  the sales rack is an invitation to treat.  Ms. Dawood offers a price to the cashier; the cashier, on behalf of the store, accepts this new lower price.
- Court relies on Boots Cash Chemists case (an English case)

- Judge Clement didn’t understand the majority’s reliance on an English case - he goes on at length about the Canadian retail environment

  - the display of goods in the store was an offer

  - her taking it to the counter is acceptance

  - she was a thief & the conviction should be upheld

Sanchez-Lopez v. Fedco. Food Corp.
- would normally be a tort action
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- no tort liability could be found by either action

- so they sue in contract; can’t sue the manufacturer, so they sue the store

  - doctrine of privity of contract:  can only be sued by the parties with whom you’ve contracted (therefore, no luck against the manufacturer for the consumer)

- in a contract of sale, the seller makes an implied promise that the goods are of an acceptable quality

- needed to prove that a contract existed, so they could hold the retailer liable.

- when is a contract made in this type of scenario?
  - offer = having the item on the shelf
  - acceptance = taking it to the cashier (it would be inconvenient if acceptance was executed simply by taking an item off the shelf)
-  it’s obvious the judge wanted to find in favour of the plaintiff, so he needed to find a contract.

Bettison v. I.C.B.C. (1988), 22 B.C.L.R. (2d) 130 (S.C.)

- ICBC is a car insurance company in BC

- plaintiff’s lawyer is dealing with ICBC re: young person disabled in a car accident

- both work in the same building

- ICBC lawyer & plaintiff’s lawyer end-up in an elevator together

  - informal conversation leads plaintiff’s lawyer to believe an offer of $900,000 in settlement was made.
- later, ICBC denies any existence of contract, when plaintiff accepts the offer.

- go to court in breach of contract!

- the question:  was there a contract?

  - judge found that there was no contract.

E-Commerce Act of Manitoba
s.19:  may be an electronic document or other electronic means (touchscreens, clicking, speaking)

- contracts may now be made by electronic means in Manitoba

Summary
1.  What is an offer?

  - must be an objective, rather than a subjective standard (the ‘reasonable person’)

2.  Offer, acceptance & invitation to treat are not precise terms or concepts

  - no standard formula or application

3.  Courts take into account a wide variety of factors in determining whether or not something is an invitation to treat, offer or acceptance

  a.  Past cases & authorities (ex. Sanchez-Lopez v. Fedco. Foods)

  b.  Language & words used (ex. Harvey v. Facey)

  c.  Surrounding circumstances, both before & after (ex. Gibson)


- value of the object


- relationship between the parties


- degree of reliance or performance

  d.  Commercial consequences of their decision

  e.  Judicial sense of fairness (ex. Grant, Carlill)


- result-oriented

4.  Helps us understand contract litigation & how to set-up proper contracts.

5.  Introduction to judicial writing techniques.

  - very formalistic; tries to paint the judge as a neutral arbiter

 Do they look for a contract, then assign the remedy OR do they decide on a remedy & then proceed to find a contract?

R. v. Clarke
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- Clarke gives the government the requisite evidence, but can’t claim the reward because he wasn’t acting in reference to the offer.
- must have knowledge of the offer in order to form a valid contract
- looked at it subjectively, as to Clarke’s own motive or intention

  - did not use an objective standard
- it’s not enough to just do the act; you must know of the offer in order to accept it (and prove that you were acting in reliance upon it).

- p.44:  Clarke himself rebutted the objective presumption.
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Ratio:  There must be an awareness of the offer when the act is done in order for there to be a contract.
- Why should the offeror pay when the act is done in ignorance of the promise?

  1.  Unjust Enrichment:  they got what they wanted, but they didn’t have to pay.

  2.  Knowledge:  the offeror probably doesn’t care whether the act is done in light of the offer or not.  He is prepared to pay, in any case.

  3.  Prompt Action:  the Clarke decision may delay the doing of the act, since the act will not be done until the person is sure of the offer.

New Principles:
  1.  Invite the court to return to common law objective standard.  Clarke is totally subjective.

  2.  The Clarke decision benefits the offeror.  But, in general, the offeror waives this requirement of knowledge on the part of the acceptor.
  3.  Make an exception for unilateral contracts (repudiate R. v. Clarke).  For example, if the unilateral contract benefits the offeror, knowledge of the offer is of no consequence.

  - Clarke is an old Australian decision.  Not binding on Canadian courts.

  4.  Our new rule is explicitly stated in Quebec’s Civil Code.

Courts:  “We will not enforce contracts contrary to public policy.”

  - you could use this ‘Rule of Public Policy’ if another Clarke case ever arose.

Acceptance

Important Issues:

  1.  Counteroffers

  2.  Rejection of an offer

  3.  Ignoring an offer

  4.  Acceptance (must be unconditional)

- a conditional acceptance is simply another counteroffer
- acceptance is measured by an objective standard

St. John Tug Boat v. Irving Refinery
- why does the refinery enter into this contract?

  - saves them “demurrage” charges (for anchoring in the harbour)

- offer made:  March 27

- express acceptance

- lasted until June

- after this point, the tug boat service continued, invoices were sent, but the defendant didn’t pay

Question:  does Irving have to pay for anything after June?  If so, how long did the contract last?
Options:

  1.  Sept.21:  end of summer

  2.  Dec.15:  port summer season ends

  3.  Feb.28:  terminated

- defendant points to the offer of March 24th:  the service was only for the “summer”, as in the terms of the offer

  - Court looks at the ongoing acceptance of the offer through the uniform conduct up until Feb.

- normally, ignorance or silence cannot constitute acceptance
  - however, acquiescent conduct can be construed as acceptance
Why did the court conclude that a contract continued to exist?

  1.  Knowledge:  Defendant knew the service was continuing.

  2.  No Notification:  Defendant did not notify the service provider that they wished to terminate the contract.

  3.  Enrichment:  Defendant benefited from the continued agreement.

- if this contract was no enforced until Feb., there would be unjust enrichment.

Manco v. Atlantic Forest Products
- Manco had a tractor it was trying to sell

- told Atlantic that they could try it out for the desired purpose

- Manco delivered it, by barge, to the defendant’s sawmill on Feb.5

  - no arrangement as to how & when it might be returned and who would pay for it
- tractor remains at Atlantic, but it is not in use

- invoices are sent, indicating that the tractor is being leased for $64/day, starting on May 20th
- defendant doesn’t do anything about them; uses the tractor for about 30 hours.

- in December, Manco comes to pick up its tractor & sues for non-payment.

- the invoices are offers; were they accepted?  Was there a contract?

Plaintiff:  based on St. John Tug Boat
  1.  Knowledge:  knew of the invoices

  2.  No Notification:  did not notify the plaintiff that he was not interested

  3.  Conduct:  continued using the tractor; conduct indicated acceptance.

Defendant:  wants to distinguish St. John Tug Boat
  1.  No Prior Agreement:  no concrete deal; went from a possible sale to a lease

  2.  No Obligation or Responsibility:  conduct doesn’t reflect acceptance in this case

  3.  Fault on both sides; took a long time sending invoices

  4.  No Substantial Benefit:  not the same degree of enrichment

  5.  Never paid any of the invoices - not continued action

  - St. John Tug Boat case dealt with the continuance of an established, deliberate contract

    - this was not the case in Manco v. Atlantic
- Court decided that there was no contract, but still made them pay for the 30 hours

  - shows the importance of ‘unjust enrichment’
Unsolicited Goods
Common Law Principle:

- you become an involuntary bailee:  you have them, but you don’t want them.

- however, if you use, sell or lease the goods, that is conduct amounting to acceptance
- may be controlled by provincial consumer protection laws
Felthouse v. Bindley (1862) 11 C.B. (N.S.) 869

- John was the owner of a horse; Paul was a potential purchaser.

  - began negotiating the price

  - came to a point where they thought they’d made a sale, but they were confused about the agreed price:


John = 30 guineas
Paul = ₤30

  - then, Paul sends a letter:  “You can send him at your convenience.  If I hear no more about him I consider the horse mine at ₤30, 15 shillings [split the difference between pounds & guineas].”

  - John’s response = silence
  - John later hires an auctioneer to sell some of his horses, but asks that Paul’s horse be held-out.

  - However, the auctioneer sells that horse, too

  - Paul sues auctioneer in conversion, for selling his property without his permission.

The Question:  is Paul the owner?

- Court says:  if there was a contract, then Paul is the owner.  Thus, the Court must decide if a valid contract existed.

  - shifts the onus to the acceptor - unfair
- the court found no contract in this case; Paul had no right to impose a condition such as this on John.  Contracts cannot be imposed upon you.
  ex. idea of negative-option billing
- when conduct is construed as acceptance, it must be unequivocal (no other possibilities or reasons)

Prescriptions
- As a general rule, when an offer is made, any words or conduct can indicate a willingness to accept.  However, the offeror does have the power to dictate the way a contract will be accepted.

  ex. signed & in writing; deadlines in time; at a particular place, etc.

  ex. particular act required to complete unilateral contracts.

- in unilateral contracts, the act is wholly prescribed
- in bilateral contracts, a mode of acceptance may be prescribed.

- In a unilateral contract, once the prescribed act is done, the acceptor has completed his obligations.  In a bilateral contract, this prescribed method of acceptance, once done, still requires the acceptor to complete his side of the bargain.

Example:  ‘Send a note to that effect (accepting the offer or sale) with your office manager to my office by noon tomorrow.’

- the problem:  partial compliance
  - what if a note was brought to the right place at the right time, but by the offeree himself?

- the court takes a common-sense approach.  Four options:

  1.  Strict Compliance:  not popular in the courts.  Requires explicit wording in the offer to that effect.

  2.  Functional Approach:  figure-out the offeror’s concerns & see if they have been met/eased.  Will the offeror be unduly penalised if partial compliance is accepted?

  3.  Not Sole Method:  they were simply suggesting one method of acceptance, not requiring absolutely.

  4.  Waiver:  no immediate objection; if the acceptance comes in & it’s not in compliance & the offeror says nothing, he is waiving his right to more strict compliance.

- which way will judges go?  Certainty & Clarity v. Fairness & Reasonableness.

Manchester Diocesan Council case

- this court believes a tender by D for purchase was an offer

  - see Condition 4 (p.55):  required strict compliance

    - send letter to 15 Berkeley St.

    - the D sent the letter to the surveyor’s office, instead of Berkeley address
  - problem of partial compliance:  this court decided that ‘near enough is good enough’ = there was a contract
  p.58:  invoked “Not Sole Method of Compliance” doctrine
  - Condition 4 was not the offeror’s condition, but to the offeree’s benefit

  - so, they waived the requirement
  - used concepts #2, 3 & 4, plus showed strict compliance was not required.

Jen-Den case

- spoke of “implied prescription”
[A short introduction to Agency Law & Jargon…

- agency problems always have three people in them:

  1.  Principal

  2.  Agent (agent acts on behalf of principle due to agency agreement between them)

  3.  A third party

- most times, agents have the authority to make contracts

  - however, real estate agents (like in Jen-Den) do not have this authority

  ex. Principal has a boat to sell.  Agent offers to sell it for him.  Principal authorises agent to sell, but for no less than $100,000.

  - this is the agent’s ‘actual authority’
  - the agent’s job is to forge a contract between the principal & a third party; usually gets paid a commission on sales.

  - However, sometimes questions arise as to the agent’s actual authority

  - what happens if the agent acts outside his authority?

  ex. what if the agent sold the boat for $99,000?

  Consequences:

    1.  There is no contract between the principal & the third party.

    2.  Principal has rights against the agent (agent is liable for any losses to the principal; will not get commission)

    3.  Third party has the right to sue the agent (for breach of warranty of authority)

  - however, the law gives the principal the right to make subsequent ratifications

  - ‘ratification’ gives the agent, retroactively, actual authority (prevents above consequences)

  - this ratification principle gets agents into trouble, because they rely on it when they step out of bounds (act without authority)

- one last point:  new example:

  1.  Bank

  2.  Loans Officer

  3.  X

- X wants to borrow $20,000

- Loans officer agrees; says the money will be there.

- later, X doesn’t get the money.  Loans officer admits that he has limited authority.  Bank does not ratify.

- However, the court will look at this differently:  Bank set-up their agent to seem, to the public (3rd parties) to have actual authority to lend money.  Third party was led to believe the agent had authority, by the company.

  - principle:  public is allowed to make reasonable assumptions about an agent’s actual authority:  this is deemed ‘ostensible authority’, ‘apparent authority’ or ‘authority by estoppel’.

  - this only applies when the principal has made their agent appear to have this authority.  Does not apply to agents who simply run-amuck (we wouldn’t want to hold principals to their actions in such a case).

- if ostensible authority is found to exist, so will a contract.]

Back to the Jen-Den case…

1. D (Vendor)  counter offer (Feb.3) - oral acceptance to agent
- the court could have found a contract here:

  a.  An oral acceptance would be okay.

  b.  An oral acceptance to the agent would have to be sufficient.

  - agency law:  communication to Agent means knowledge by Principal.

2.  Feb. 4 conversation:  attempted revocation - communication of oral acceptance
  - vendor changed his mind

  - rule:  revocations are not operative unless they are communicated to the offeree.  In this case, the vendor was communicating with his own agent.
  - there could easily have been a contract here.

3.  Feb. 5:  revocation communicated - written acceptance of Feb. 3 counter-offers
  - the written acceptance may have been viewed as a formality; felt there was a contract Feb.3, so revocation is invalid.

  - however, if the revocation is valid then the written acceptance is invalid.

  - the court said it was implied that the only method of acceptance would be in writing.

- the court had to get around a number of precedents that would have allowed a contract at Step 1.

See p.62:  Lists the factors considered:

  1.  Felt both parties recognised a written memo was required for acceptance.

  2.  Used an agent.

  3.  Offers were made on a form.

  4.  Subject was land.

  5.  Substantial changes were made.

  6.  Real Estate Brokers Act implies this rule/decision.

- obviously had a huge impact on the conduct of real estate brokers in Manitoba.  Get it in writing!

Three Theories of Long-Distance Contracts:

1.  Information:  no contract until offeror has knowledge of acceptance (communication)

2.  Reception:  necessary for offeror to receive acceptance, not necessarily information/knowledge (communication)

3.  Expedition:  acceptance given-over for transmission creates a contract (no communication)

- most of the time there is no problem because reception & information are simultaneous
- Conventionally, the general rule required communication.  However, acceptances made by post or telegraph were the exception which only required expedition.

- no conclusive decisions on faxes, e-mails yet.

Re Modern Fashions
- illustration of the general rule of communication of acceptance
- should Manitoba or Quebec law apply?

  - Quebec law would be much more advantageous for the vendor.

- Judge says:  we must decide where the contract was made - that is, whose law should apply

Method #1:  In this case, Winnipeg company is offeror.  Accepted by company in Montreal.  Communication was received in Winnipeg, so that’s where the contract was made.
Method #2:  have a ‘choice of law’ clause, like the one in the invoice
- judge decides that this clause came too late (contract was already made)

- opted to follow the first method of evaluation

Generally, it is the role of the acceptor to ensure that acceptance is communicated (either by information or reception)

  - with the Postal Rule, this risk is transferred to the offeror
Re Modern Fashions:  Alternate Analyses:
  1.  Perhaps the Manitoba company was the offeree, while the PQ was the offeror (thus the contract was made in PQ)

  2.  Perhaps the contract was not made on the phone, but only upon delivery of the goods (thus subject to conditions of invoice)

  3.  Perhaps it was implicit that the contract was made ‘on the usual terms’ (subject to conditions set-out in invoice)

  4.  Similar to #1, MB may have made an offer, and PQ was making a counter-offer (thus governed by the invoice)

  5.  Acceptance was done through conduct (thus contract was made in Quebec).

Brinkibon Ltd. v. Stahag Stahl case

- two companies:  English & Austrian, sending counteroffers back & forth

Two places where a contract may have occurred:

  1.  Acceptance by telex.

  2.  Conduct re: letter of credit.

- where was the contract made?

  1.  Telex:  decided to apply the rule of Communication (general rule), thus the contract was made in Vienna
  2.  Conduct:  letter was opened by bank in Vienna, thus that’s where the contract was made.
- the court believed view #1.

- here, “communication” probably means “reception”
Now, some exceptions to the general rule…

Expedition (the Postal Rule)
Henthorn v. Fraser (1892)

- an offer which is promised to be kept open is known as a ‘firm offer’, though it is legally revocable at any time before acceptance

- when someone pays to keep an offer open, this is called an ‘option’ - irrevocable because it is a valid bilateral contract.
Timeline of this Case:

  - Offer:  July 7th
  - Letter of Revocation:   
posted 1pm



- expedition




     




delivered 5 or 6pm
- reception






     


read 8pm



- information

- revocations are only valid when communicated (postal rule does not apply), but it is unclear whether we mean “reception” or “information”

  - Letter of Acceptance:  
posted 3:50pm


- expedition




    





delivered 8:30pm

- reception




 
 
 
 


read 9th in a.m.


- information

- defendant’s argument:  the initial offer was made in person (delivered by hand); expedition rule should only apply when offer & acceptance are both made by post.

Issue:  what is the extent of the expedition rule’s application?
  Two Theories Put Forward by Judge:

  1.  Where use of post is foreseeable/common practice;
  2.  Where such postal acceptance is expressly or impliedly authorised.
- he follows #1, but says either would have come to the same result.

- if acceptance is posted when it is not foreseeable or not common practice, the expedition rule will NOT apply
Important Points:

  1.  Firm offers can be revoked at will.

  2.  Revocation can never be subject to the postal rule.
  3.  Where postal acceptance is not foreseeable or not common practice, the expedition rule will NOT apply.
A Few Comments on the Postal Rule
1.  It is a ‘default rule’ - prescriptions can be made to avoid or supersede these rules
  - not too harsh on the offeror (even though he runs the risk of the letter being lost in the mail, etc.) because he has the power to alter the conditions.

2.  It is suggested that with letters there is an arbitrary point - however, there will always be that problem.

3.  Easier to prove a positive act, than to disprove a negative.  Always easier to prove a positive act (mailing the letter) rather for a person to show they didn’t receive it.

4.  Gets around the problem of fraud; ex. ‘I didn’t receive it, honest.’

5.  Offer should not be changeable after the letter is sent.

6.  Offeree has done everything in their power to accept the offer.

Charlebois v. Baril
- Offer:  Aug.14, written offer handed to company’s representative

- Acceptance:  August 26, posted.

- Revocation:  Sept.5, posted; Sept.6, received.

- it was argued that the postal rule applied; there would then be a valid contract.  Authority:  Magann v. Auger
- distinguishes Magann case, saying that the offeror must specify/authorise/nominate the Post Office as the offeror’s agent in order for the expedition rule to apply (Like Theory #2 denied in Henthorn v. Fraser)
  - how does this nomination occur? <speculation>
  1.  Offeror first sends his offer via post (implied declaration)
  2.  Specific words in the offer specify that postal acceptance is okay.
  3.  Circumstances (distance between the parties, etc.)
- differs from the Henthorn decision, however, most of the both tests would arrive at the same comclusion.

- A note on modern cases:

  - courier & messenger services have been grouped with the postal rule cases/situations
  - faxes are thought of as instantaneous; general rule applies
The Electronic Commerce Act <NOT ON MIDTERM>

- when is an electronic contract made?

  1.  Expedition      OR      2.  Reception

- the Act defines the time of sending & receiving as well as the place of sending & receiving, but does not specify which rule will apply.  This has yet to be decided by the courts.

ex. buying a CD from Amazon.com

The Queen v. Weymouth Sea Products Ltd. (1983)

- courier case; postal rule applied

Holwell Securities Ltd. v. Hughes (1974)

- option set-up for 6-month period; if land price went up, they would exercise this option.

- an option is an irrevocable offer; exercising an option is simply the acceptance of this irrevocable offer.

- this offer is subject to a specific prescription:  certain mode of acceptance is required - notice in writing to owner & deposit sent to solicitors.
- however, both notice & deposit were sent to solicitors; notice to owner was posted but not received.
Argument:  postal rule should apply, plus doctrine of partial compliance.

- this court decides that strict compliance was necessary in this case, so there was no contract.

- postal rule does not apply since a prescription was issued.
- this court was not very sympathetic to the surveyors

- the law was not as certain or mechanical as they would have us believe

- reader is not provided with a lot of facts or background

- recognise that this case could have gone either way.
Joan Balcomb Sales Inc. v. Poirier (1991) NSCA

- fax case; Brinkibon applied

Eastern Power Ltd. v. Azienda Communale Energia (1999) Ont. C.A.

- fax case, Brinkibon applied (instantaneous)

- no SCC authority, yet

Termination of an Offer ~ Revocation
Dickinson v. Dodds (1876)

- letter of 10th June 1874 was an offer, not an option (‘firm offer’)
  - therefore, revocable at will
- what terminated the offer (revocation)?

  - when Berry informed Dickinson that Dodds was selling to Allan.
- a revocation is not legally acceptable until the offeree is informed of it (requires communication)
Argument of the Plaintiff:  communication must be direct, from offeror to offeree

  - rejected by the court
Further Discussion of Revocation & Termination of an Offer
Gratuitous Promises:

  1.  (Simple) Offers:  revocable at will; must simply communicate (directly or indirectly) revocation to the offeree; will not cause a significant loss; No reliance, because of its nature; promotes quick action on the part of the offeree.

  2.  Firm Offers:  offer with promise to keep it open; no value/consideration; thus, no contract; not enforceable; offer is revocable at will.  Some judges have been reconsidering this point.  Sometimes there is reliance, which complicates the matter.  Reasonable expectation?

Promise supported by Consideration
3.  Option:  offer with promise to keep it open; offeree pays for this privilege (consideration); enforceable as a contract of option; cannot be revoked legally; shows some seriousness on behalf of the parties; usually there is reliance; if the option is broken & offer revoked there would be unjust enrichment of the offeror.

How Should the Doctrine of Revocation Apply to Unilateral Contracts?
ex. Offer:  A promises to pay $1000 to anyone who swims across the lake.

  - promise for an act; contract is made when the act is fully performed.

What if A intercepts the swimmer in the water & revokes the offer?

  - even if the act is almost completed, the offeror can still revoke???

- there has been partial performance; reliance; reasonable expectation…
Some would argue this is unfair; others would say that the offeree knows that this is the case, their knowledge of the conditions makes it o.k.

Petterson v. Pattberg (1928, U.S.)

- Offer for Unilateral Contract:  discount on his mortgage - keep paying his instalment & his outstanding principal.

- Petterson goes to Pattberg’s house to pay, money in hand, but before he can hand-over the money, Pattberg revokes.
- Court takes a very harsh, strict view; decides against Petterson.  Won’t enforce the contract.
  - revocation can occur anytime before the act is completed.
- Minority of the court felt that the act should be redefined as:  presenting the money was enough.  Thus, there was an enforceable contract.

- it turns out that Pattberg had sent an earlier letter of revocation to Petterson, but due to an unusual evidentiary rule of NY state, it could not be included in the opinion as evidence.  This might explain the case.
- on its face, this case is a strict application of the rule of revocation to unilateral contract.
Errington v. Errington (1952, U.K.)

- Father promised to hand-over possession of the house once daughter had paid-off mortgage

- however, father died & his estate wondered whether this was an enforceable contract/arrangement

- taking back the offer at this time would cause unjust enrichment for the father.  Required performance (payment) over a long period of time.
Denning’s Judgment:  offer must be kept open once performance has begun.
- he has no authority back up this interpretation.  Simply a common-sense approach.

One way to rationalise this decision:

  - Look at the unilateral contract as two separate agreements:
  1.  Implied Contract (implicit promise, in essence, an option):  promise no revocation; consideration = begin & continue in a timely fashion the performance of the act.
  2.  Express (Main) Contract:  ex. I will give you $1000 to swim across the lake; only completed once the act is fully performed.
The interesting question is:  what should the damages be when Contract #1 is broken?  A problem of quantum of damages.
Reasonable Time
Barrick v. Clark (1950, S.C.C.)

- Nov.20:  offer is effectively communicated to Mr. Clark

- Dec.10:  accepted, expedited (use postal rule)

HOWEVER,

- Dec.3:  land sold to a third party (Hohmann)
- why wasn’t this a valid revocation, as in Dickinson v. Dodds?  No, because Clark didn’t know about it.

- Has the land been sold twice?

  - No, because the offer has lapsed…reasonable time had passed
Question:  What is reasonable time?
  - What factors do we take into account:

    - the type of commodity at issue, wording of the offer, conduct of the parties, no possibility of possession until March, used for farming (not useful until spring), ready buyers, hurried language.

- What should Barrick have done?

  - communicated the revocation to Clark before closing the deal with Hohmann.

Manchester Diocesan Council v. Commercial & General Inv.
- Offer/tender to purchase:  August 26th
- Acceptance, but no compliance with prescribed mode of acceptance, Sept.15

- Full compliance with prescribed method of acceptance:  January (134 days later)
- purchaser wants to back out, so it looks for technicalities

Judge says:

  1.  Near enough is good enough.  Partial compliance is all right.
  2.  Is there was no contract in Sept., there was one in January.  Offer had not lapsed.
Two Analyses:

  1.  Withdrawal Theory:  if not accepted in reasonable time, it is withdrawn by offeror.
  - point of view of the offeror; used in this case, it would aid purchaser, which he didn’t want to do.

  2.  Refusal Theory:  if not accepted in reasonable time, it is refused by offeree
  - point of view of the offeree; has there been rejection?  Look at conduct, circumstances, etc.

- seems to contradict Supreme Court’s ruling in Barrick v. Clark  (where they prefer the withdrawal theory)
Rejection & Counter-Offer
- once an offer is rejected, it is terminated.  Cannot be accepted later.
A Counter-Offer is Viewed by the Courts As:

  1.  A rejection of the previous offer; and 

  2.  A new proposal.
- sometimes it is hard to characterise counter-offers.

  - don’t confuse them with information-seeking/clarification/inquiries.  In these cases, the offer remains open & valid.

Livingston v. Evans
1.  Offer to sell:  $1800 & terms.

2.  Send L.C.P. [lowest cash price].  Will give $1600 cash.

  - rejects counter-offer; cancels it.

3.  Cannot reduce price.

  Two Options:

    a.  renewal of initial offer

    b.  flat-out rejection
4.  Accept at $1800 & terms.

  If it is (a), then this is acceptance; if it is (b), then it is a new offer.

- Court accepts that #3 is a renewal of the initial offer (goes with option a)
In re Cohen v. Boyd
	1.  Offer of renewal.

2.  Would rather renew at the current rent.

3.  Landlord:  I will call on you for further discussion.
  - used to support decision in Livingston v. Evans (in choosing option A)

4.  Acceptance on terms of #1.
	Trial Judge

offer

not a counter-offer, merely a request for clarification

therefore…

offer still stands, so this is an acceptance
	Court of Appeal
offer

counter-offer (voids initial offer)

renewal of first offer (could have simply been an invitation to treat)

therefore…

acceptance


Butler Machine Tool Co. Ltd. v. Ex-Cell-O Corporation (England) Ltd.
“Battle of the Forms”
Involves standard forms of contract:

- “seller’s form” = protective of the seller.

  ex. price escalation clause; no right for buyer to cancel despite late delivery.

- buyers have their own form:  “buyer’s form” = protective of the buyer

  ex. NO price escalation clause; shipping charges shifted to seller; right of cancellation.

TIMELINE:

1.  May 23:  Seller’s form.

2.  May 27:  Buyer’s form.

3.  June 5:  Seller’s letter & returned form.

4.  Seller delivers product.

5.  Buyer accepts delivery.

Issues:  Is there a contract?  If so, what are its terms?
- Seller’s form purports to prevail over Buyer’s form 

(“priority clause”)

- Buyer’s form contains a tear slip which must be signed & returned by sellers, showing that buyer’s conditions will prevail.

- June 5:  sellers fill-in tear slip, but accompany it with a letter stating that the terms to be used are those of May 23.

OPTION #1:

Trial Judge:  feels there was a contract on the seller’s form Priority clause should prevail, in his opinion.
Another way to find a contract on the seller’s form:  offer #1 rejected by the buyer’s form (counter-offer).  Letter accompanying tear slip constitutes a renewal of first offer.  Acceptance can be construed by their long-term silence.
OPTION #2:
Denning’s analysis:  contract concluded on buyer’s form, since acknowledgement is returned & signed.  Dismisses letter of June 5th as unimportant.

OPTION #3:
- parties have not agreed on terms & conditions; no agreement = no contract.
- not supported by the parties’ performance of this agreement.

- what do we do if there’s no contract?  Either (a) goods have to be returned to seller (unjust enrichment) or (b) restitution:  buyer must pay the value of the goods to seller.
OPTION #4:
- parties had agreed on everything but the price.  Here, the court can step-in & put a reasonable term into place (probably the price at time of contracting).
OPTION #5:
- contract only concluded by conduct.  Problem:  what is the price?  Is acceptance of delivery acceptance of the higher price?

- Why does Denning chose the buyer’s form?

  - seller was in breach of contract (see p.102)
- What if this dispute had arisen on June 6th?

  - totally executory at that point

  - by the time this case was brought, much reliance had been made on their agreement - nearly everything had been done

    - note how reliance seems to bind the court to find a contract
- compare this case to Re Modern Fashions, that was also a “battle of the forms”

Denning explains the main arguments in these types of cases:

  1.  The last form is the final counter-offer.

- Problem:  this might mean silence = acceptance.

- however, it is silence in the face of negotiations; there is usually conduct to


support this view

  2.  The first form is the offer.  Modified by acceptance.

- Problem:  modified acceptance is currently known as a counter-offer.


Acceptance must be unequivocal.
  3.  The buyer must clearly indicate any changes in price to the seller.

- Problem:  inconsistent with current doctrine of offer & acceptance.

  4.  When there is a concluded contract but the forms vary, the Court should be allowed


to scrap the forms & impose reasonable terms.  Courts should play a very activist


role.
Financings Ltd. v. Stimson (1963)

[A note on hire-purchase agreements…

- Meant to deal with the following situation:


[image: image5.wmf]Seller

Buyer

- if he supplies the credit,

he is in a very insecure position

- wants the goods now,

but need to buy on credit.


- so the lawyers came up with the hire-purchase arrangement

  - built around the concepts of ownership vs. possession
Two Contracts:

  1.  Contract for hire/lease:  monthly lease payments will reflect price & cost of credit.

  2.  Option to Purchase:  after cost of goods & credit have been paid, the buyer can turn his possession into ownership for a nominal fee.

- during the first part of this arrangement, ownership & possession are split:  buyer has possession, but seller retains ownership, until option to purchase is exercised.

- rarely, however, does credit stem from the seller himself.

  - usually, sellers sell the financing company the goods, and then the financing company enforces/collects on the hire-purchase agreement.  This is even better, because the buyer has possession & the seller has his money.]

- in this case, Stimson probably didn’t understand that he was truly buying the car from Financing Ltd.  He thought he was buying from Stanmore himself.

- March 16:  Stimson makes an offer to Financings for the car

- March 18:  After securing the proper insurance & paying his first instalment, Stimson is given the car.

~ all parties appear to have a contract

- March 20:  Stimson realised he bought a lemon & returns the car to Stanmore.

- March 23:  Stimson cancels his insurance.

- March 24/25:  car is stolen & damaged.

- March 25:  Financings Ltd. signs the documents

- Now, Financings Ltd. argues that there was a contract, so Stimson should be responsible for the damage.
- Denning finds that the contract was not concluded until March 25.

- so, there is a continuing offer from March 16.

- Stanmore is an agent of Financings Ltd.; Stimson’s return of the car is the revocation of his offer.

- communication requirement is met, since Stanmore is the ostensible agent of Financings Ltd.
Another Possibility:  This is a ‘conditional offer’

- Conditional offer = offer made under certain circumstances; if the facts change, the offer is automatically terminated.
- since the condition of the car changed from the time of offer, it resulted in termination of the offer before acceptance of March 25.
Review of Contractual Theory
- all based on freedom of contract
  - you make the deals you want to make

  - you make the deals which are in your best interest

  - facilitates a free market economy

  - the court is the referee

- classical, formalistic view of contracts from 19th century

  - cases provide stability; entrenched these rules & their predictability

- however, we have seen that judges can manipulate these concepts; still flexible…not simply governed by strict, clear rules which dictate the results.

- the rules seem to imply a strange, artificial form of contract

  - no obligations before contracting; suddenly, like magic, the communication of acceptance grants rights & obligations on both parties.

Real Life:

  - parties normally are not strangers; the longer they have known each other, the looser the contract/communication.

  - performance occurs before a contract is certainly created, in hopes that things will simply ‘work out’

  - people don’t act according to our formalistic rules

Realise that:

  1.  Judges are not mechanically applying the rules; quite the opposite  they normally start with the desired result/remedy & work backwards.  Result-oriented.

  2.  Judges take a global approach; consider a wide variety of factors.  Cases are not decided solely on the rules, but in the things hiding in their shadows, such as:

  a.  Seriousness:  did they mean to contract?

  b.  Reasonable Expectations:  what are the reasonable expectations of ordinary people?  Would the ordinary person enforce this contract?

  c.  Reliance:  (To what degree) has there been reliance?

  d.  Unjust Enrichment
  e.  Good Faith:  have the parties acted in good faith?  To what degree?

  f.  Disparities in bargaining power/knowledge
  g.  Fairness:  are the suggested terms of the contract fair?

Our Two Essential Tasks
1.  We’ve got to understand & make legal arguments.

2.  We’ve got to understand the factors considered by & forces acting upon the particular judge.

- we must also keep them in balance; consider them together.

- the first step is to try & understand the dispute.  Then apply the legal rules.

Dawson v. Helicopter Exploration Co. (1955)

- this is a classic case of unjust enrichment.  Dawson needs a remedy…thus, the Court must find a contract.

Defendant’s argument:  there is an offer:  unilateral contract requiring an act on Dawson’s part.  Letter of June 7th was a simple revocation, as the act had not yet been committed.

- Plaintiff points out that this is not the classic unilateral contract; normally, the offeror remains passive.  This is not so in this case.  Doesn’t fit the mould.  

- Supreme Court says that, wherever possible, contracts should be construed as bilateral.  Offers protection to both parties

- majority deems the Dawson arrangement to be bilateral
Court’s View:  bilateral contract

- March 5th:  offer

- April 12th:  acceptance

- June 7th:  breach of contract (‘anticipatory’ because the act had not yet been performed)

- Dawson promises to attempt to secure leave & accompany helicopter company to the showings

- Company promises to secure a helicopter & pilot to take Dawson to the showings, which he will have a 10% interest in.

- the Court recognises that the parties don’t normally spell-out each term; cite “fair implications” & “instinct [imbued] with an obligation” doctrines (Cardozo & Williston).

  - allowed to make fair & reasonable implications where the wording is not perfect or express (i.e. promise to get a pilot)

  - What if they were, on good faith, unable to get a pilot or unable to secure leave?

    - Contract calls for “attempts”, not actual performance.  If they meet these obligations, performance is not necessarily required:  Conditions are precedent to performance of a contract.
- you can also have conditions precedent to the formation of a contract:  contract is not made until conditions are met.

- the court holds that these terms/conditions are those of the contract, not of its formation.

- the court really had to stretch our concepts of contract to give Dawson a remedy

Characteristics of a Unilateral Contract
1.  Acceptance of the offer is the full completion of the act
2.  Normally, communication of acceptance requirement is waived.
3.  The consideration is the complete performance of the act required.
4.  After act is performed, nothing more is required of the offeree.
5.  An offeree never makes any promises or further commitments (if promises are made, it is some type of bilateral contract or no contract at all).

6.  Offeror remains totally passive until the act is done.
7.  Offeree can never be in breach of contract, because they are under no obligation.
8.  The offer may be revoked, but exactly when that can take place is uncertain (can it be revoked after performance is undertaken?).

9.  The Court’s presumption is always toward a bilateral contract (i.e. when wording is ambiguous, etc.).  When it can be construed as bilateral, it will be (this protects both offeror and offeree).

ex. “I will pay you $1500 to paint my house.”  “Okay.”

- as a unilateral contract, offeree is under no obligation to paint; and offeror could revoke the offer.

- as a bilateral contract, these words connote a promise to pay as well as a promise to paint ~ binding both parties to future performance & legal enforceability

-- this is the more reasonable, sensible approach

- language & conduct of the parties must strongly indicate their preference for a unilateral contract for the court to enforce it that way.
Certainty
- another requirement for a valid contract:  certainty of terms.
Two Categories:

  1.  Indefiniteness:  problems with words/phrases in the contract; terms of contract are in doubt/dispute.
    - there may be partial performance; conduct may show that the parties thought they had


a contract, but were unclear about the terms.

    - can the court import reasonable meaning to the words used?
  2.  Incompleteness:  parties seem to have come to agreement, but leave some terms in


dispute.  Sometimes apparent contracts will be silent on contentious issues, or


purport to make ‘an agreement to agree’.  Referred to as “open term agreements”. 
Should the court fill in the blanks?
- if a contract is too incomplete or too indefinite, the court will rule that it is void = no contract.

- Scammell v. Ouston dealt with both of these

- indefiniteness was also an issue in Carlill v. Carbolic Smoke Ball Co.:  when did you have to get the flu?

- Dyers Assoc. v. Burton also contains an indefiniteness issue

Presumption of the Court:  do not want to see contracts flounder for lack of definiteness; understands that many contracts are made by laypeople; want to facilitate the honest & reasonable meaning of the parties.  However, they do recognise that some issues will be insoluble.

- incompleteness is a much more difficult issue for the courts to resolve.

- judges are inevitably influenced by the nature of the contract before them when deciding issues of certainty.

Two Categories:

	Transactional Agreements
	vs.
	Relational Agreements

	ex. sale of goods, land, etc…

- discrete agreement for payment of services, transfer of goods, etc…
	
	ex. employment, mortgages, leases

- on-going, long-term relationships


- all of our classical common law contract laws accommodate most easily transactional agreements

  - we can demand a high degree of certainty in these cases

  - these cases shape our view of contract law & its rules/requirements

- perhaps relational agreements should not be subject to these precise & exacting standards

  - these agreements must allow for flexibility & adjustments

- transactional agreements are, arguably, no longer the norm.

  - marketplace is now dominated by relational agreements

  - thus, the Courts must be careful of how they apply the strict, traditional (transactional) rules to relational agreements

ex. Scammell v. Ouston = transactional; R. v. C.A.E. = relational

Scammell v. Ouston
- there is some degree of agreement between the parties.

  - seller prepared to sell the van, with improvements, for ₤268.

  - buyer offers a trade-in, with the balance to be paid through a hire-purchase agreement

- this agreement collapses when seller discovers buyer has misrepresented the trade-in vehicle.  Buyer sues for breach of contract.

Question #1:  Is there a contract?

  - argues that the contract would only be complete when hire-purchase agreement is completed.

  Issues:
1.  What is meant by “hire-purchase agreement”?

   

2.  It must be one to which the parties both agree.

- court admits that the seller’s objection to the trade-in were unfounded; if there had been a contract, they would have been in breach.

- lower courts find a contract, but the H. of L. has 2 problems:

  1.  Indefinite
  2.  Specifically, what was meant by “hire-purchase agreement”?
* p.118-9 explains judicial attitude toward indefiniteness in contract cases *

- transactional arrangement

- the lower courts produced a “startling diversity of explanations” in re hire-purchase agreement

1.  Indefinite
2.  Incomplete

- Hillas & Co. v. Arcos:  distinguished because there was no express stipulation for future agreement

Two Categories:

  1.  Express Stipulation that the parties will agree in the future


ex. Scammell v. Ouston, May & Butcher v. King
  2.  No Express Stipulation for future agreement; silence.


ex. Hillas v. Arcos; Montana Mustard Seed
R. v. C.A.E. Industries
- the ultimate defence to a breach of contract charge is that there was no contract at all

Government’s argument:  there is no contract

  - no intent to contract

  - rather, it is a political agreement

    - look to circumstances

    - look at the indefinite language

- the court does not agree

  - this is a commercial, not a political, arrangement
- so, the government tried to argue indefiniteness (of terms)
Most interesting:  “best efforts” = ‘leave no stone unturned’, but it does not require them to break any existing contracts with third parties or go against the public interest

- there was a great deal of reliance on the part of C.A.E. on this contract

- there was also part performance by both parties

- unjust enrichment on the part of the Government:  they sold the base, but didn’t give the work (which was part of the price)

- relational agreement

Nicolene v. Simmonds (1953)

- precedent held in England & Canada

- “The usual conditions of acceptance will apply” was the only indefinite phrase in the whole agreement
- seller was charged with breach of contract & alleged that there was no contract

- Denning held that this indefinite clause did not affect the important parts of the contract, so he severed those indefinite words & let the contract stand.
- any other holding would promote the use of indefiniteness as a defence by defaulters.  Denning would not have it!

Incompleteness
Montana Mustard Seed Co. v. Gates
- arrangement between a farmer & a seed dealer

  - farmer looking for a fair, reasonable & stable price that he could rely on

  - it is the dealer who is taking the risk, since he doesn’t know what the price will be in the fall

- in a poor year with low yields, prices will be high & the dealer will make more money & vice versa with a bumper crop season.

- judge distinguishes May & Butcher, where there was an agreement to agree; when there is silence, as in this case, the court can import a reasonable price.
May & Butcher v. the King (1934)

- in this arrangement, the buyer was at a definite advantage

  - seller was putting forward warranties on the tentage, which could come back at them if the buyer sued

  - new management on seller’s part sets-aside this practice; now buyer must do their own inspection.

- seller maintains that there never was a contract; cannot agree to agree.

- buyer looks to reliance, part performance as proof of binding contract

- Court sides with the seller > No Contract

- this was not a case of silence, but of express agreement to agree
- this finding illustrates the judge’s view on the role of the Courts:  meant to play a passive role; will not create or complete an agreement.

- It would have been okay, in the alternative, if the contract declared:

  1.  a reasonable price

  2.  the market price

  3.  the market price +/- some %

  4.  the price was to be decided by arbitration

  5.  the price was to be decided by a third party
Must be considered in tandem with…

Foley v. Classique Coaches Ltd. (1934)

- here, there was agreement to agree (as in May & Butcher) yet a contract was found to be enforceable.
- long period of reliance & performance

- parallel contract for sale of land & petrol

- would result in unjust enrichment if not enforced.
- as well, this seemed like a fair bargain for both sides

- How does the judge get around May & Butcher?  Says it was not meant to lay down a universal principle, rather, individual agreements must be looked at on their own facts.

  - construes the arbitration clause more broadly than in May & Butcher
- was not heard by the House of Lords, so Scrutton’s weakening of May & Butcher stands.

- believed that Classique was acting as a bad faith purchaser.

Friesen v. Braun (1950, MB KB)

- this is a case of lease of land, which contains an option for the tenant to purchase

  - when an option is part of a binding lease contract, there does not need to be further consideration paid for it

- the tenant exercised this option, thus declaring there to be a valid contract for the sale of the land.  Sellers were not happy.  Wanted to back-out.

- How should the court decide?  How could they have supported an alternative conclusion?

- included an ‘agreement to agree’ clause, as in May & Butcher
- sisters seem to think that the land is worth much more, so they no longer wish to sell it.

- court held that it was void for incompleteness, as in SCC decision in McSorley v. Murphy (1929).
  - McSorley v. Murphy mirrored May & Butcher reasoning.
- why didn’t it fit with Foley?  No arbitration clause, not relational (but transactional).  The court takes a hard line on ‘agreements to agree’ in sales of real estate.
- judge is unhappy with the result, but can’t seem to distinguish the SCC decision…needed more facts!

  - there are some distinctions to be made; Denning could have done it (or like Scrutton in Foley)!

A.G. v. Barker Bros. Ltd. (1976, N.Z.C.A.)

- Defendant’s arguments:

  1.  Agreement to agree clause (incompleteness of terms)

  2.  Narrowly construe arbitration clause (not meant to apply in this case)

  3.  There are no objective standards on which to judge this (no standard re reasonable terms in this case)

- Crown’s arguments:

  1.  Look to arbitration clause, as in Sykes & Foley
  2.  Agreement seems to have been drawn-up as a 10-year deal

  3.  Great deal of reliance on part of the Crown

  4.  Public interest:  important air transportation link to these islands

- Court discusses agreements that contain “machinery” (as in arbitration clause) or “formula” (a set or standard criteria, ex. reasonable price).  Different types:

  1.  Agreement with a formula but no machinery
    - as long as there is some clear or reasonable standard, the court will not be hard pressed to find a contract

  2.  Agreement has a formula & machinery
    - this is the best way of guaranteeing the court’s enforcement of this as a contract

  3.  No formula, no machinery (as in Friesen v. Braun)
    - hard to find a contract; simply an ‘agreement to agree’
  4.  No formula, but machinery (as in Barker Bros.)
    - would it be impossible for the arbitrator to deal with?  If not, then the contract should be enforced.  Start with the previous agreement.  Have there been problems?  If so, find a compromise.

Agreements to Agree
- no universal rule re: enforceability

  - some are enforceable, some are not

1.  Is there an intention to be bound? (objective intent)

2.  Is it possible to determine the terms of the contract?

- trying to enforce the reasonable expectation of the parties
Indicators:  T R P M S L G 

- transactional vs. relational

- performance/relaince

- does any machinery exist?

- is there a standard or formula (express or implied)?

- does it involve land or goods?

	No Contract
	Contract

	Scammell (T P G)

May & Butcher (R P S M G)

Friesen (T L)

McSorley (T L)
	Barker Bros. (R M P L)

Sykes (R M S P G)

Foley (R M S P G)

Hillas v. Arcos, too


- Clearly, May & Butcher was wrongly decided.
Sudbrook Trading Estate v. Eggleton
- dealt with the buying-out of leases

- court held that there was an enforceable contract; the owner could not avoid appointing a valuer simply to frustrate the action of the lessee.

- Reasons to Uphold these Contracts:

  - Clear intent:  obviously sought legal advice

  - Language is clear

  - Fair & reasonable

  - would create unjust enrichment if not upheld

  - vendors obviously acted in bad faith

  - there is machinery & a standard
- defendants cite Milnes v. Gery (1807), but Diplock overrules it.  Shows the change in judicial reasoning over time.

  - decided that the vendors waived their rights to machinery, since the intent, machinery & standard are so clear, the court will bend over backward to enforce it.
- judge defines the option & its exercise as a unilateral or “if” contract

  - if it were, then there would be no further performance required of the purchaser…but what about payment??

  - this must be a bilateral contract; exercise of the option is simply acceptance, in a prescribed manner, of an irrevocable offer, though at this point it is simply executory.

- bilateral contract:  the exchange of promises between two parties; more than two parties is technically “synallagmatic”, because “bi” means 2.

Re Empress Towers v. Bank of Nova Scotia
- at issue:  renewal clause contained within a lease agreement

  - long relationship; commercial tenancy agreement

- banks are generally very good tenants

- objective standard:  market value
- subjective concept:  as mutually agreed by the parties
- if they don’t agree, then either party can walk away

- the $15,000 condition doesn’t seem fair; not bargaining in good faith.

- judge imports an implied obligation to negotiate in good faith towards a renewal of lease.
Explanation of Good Faith Bargaining:

  1.  Do not withhold agreement unreasonably.

  2.  Do not lease to a third party for what the current lessee is willing to pay.
Strong Case for the Bank:

  - existing lease

  - standard:  market value

  - willing to reach an agreement

- point of distinction from Friesen & McSorley:  they set no standard, but the agreement does not seem to have been negotiated in good faith.

DISSENT:  Wallace, J.A. is in harsh dissent.

  - good faith is far too fuzzy, ambiguous

  - looks to their former agreement:  they rejected arbitration machinery

    - upholds what he sees as their clear intention - no third-party umpire!

Question:  should this apply to all negotiations for contracts?

  - the circumstances are pretty clear in this case

  - maybe we should look at what is bad faith, instead of good faith:

          - refusal to negotiate                                       - introducing unreasonable terms

          - undoing things which are already agreed     - negotiating with 3rd parties

Manpar Enterprises Ltd. v. Canada (1997) (BCCA)

- similar renewal arrangement, but with no standard
- Empress Towers was distinguished on its facts

  - probably going to be given a fairly narrow reading
Agreement to Negotiate
Courtney Ltd. v. Tolaini Bros. Ltd.
- exchange of letters regarding finance of a land development project

Was there a contract?

  1.  A construction contract (as found by trial judge)

  2.  A contract to negotiate (as found by Denning)

- facts remind us of Dawson Helicopter case

  - unjust enrichment at the cost of the plaintiff

Extrinsic Factors:

- Courtney insists that things be put in writing; his intent is clear.  He is in a vulnerable position & knows it.

- However, there were some attempts to negotiate

  - not a case of extreme bad faith

  - this was simply a business risk

1.  Construction Contract:

  - fail to agree on a price, with no machinery in place

    - could have emphasised the points of the letter that the trial judge looked at (fair & reasonable price + 5% > a cost-plus contract)

2.  Contract to Negotiate:

  - see dicta of Lord Wright in Hillas v. Arcos
  - Denning thinks that if you can’t agree to agree, you can’t agree to negotiate either.  PROBLEM:  Damages!  Not estimable.

  - neither arrangement is enforceable - too indefinite!

  What if you could estimate the damages?  Reliance damages, not expectation losses.

A Different Perspective:  Plaintiff could have sued under restitutionary claim, since they arranged the financing (rendered a service & didn’t get paid for it).  Wouldn’t have won enough money.

Walford v. Miles
- tentative agreement to sell a business, “subject to contract”

- the English position on the phrase “subject to contract” is different from the Canadian position.  In England, it automatically means “no contract”.
- purchasers are in a vulnerable position; might lose the deal.  So, they decide to put forward a collateral contract:  separate from the contract of sale; vendor promises not to negotiate with 3rd parties, while the purchasers secured a letter of comfort from their bank.
- vendors get cold feet; sell to someone else.

Issue:  what is this collateral agreement?  Is it enforceable by law?
Two Arguments:

  1.  Contract to negotiate (positive) - ‘lock-in’
  2.  Contract not to negotiate with other parties (negative) - ‘lock-out’
    - this one is a more certain/definite option

- this particular ‘lock-out’ agreement was flawed; did not specify a time period.
- could the court not import a ‘reasonable time’ test?

- ‘lock-in’ contract cannot be enforced (as in Courtney v. Tolaini)

- basing a ‘lock-out’ agreement on ‘reasonable time’ is basically like enforcing a ‘lock-in’ agreement, forcing the parties to negotiate
- at least in this case, as opposed to Courtney v. Tolaini, the agreement was almost entirely completed.

Commertec v. Stabler
- basic agreement to agree rejected

- narrow reading of Empress Towers:

  1.  there was an existing contract

  2.  a standard was provided (market rent)
- will enforce an agreement with one or more elements to be decided, but not whole agreements that need to be negotiated.
- a harsh line is drawn between negotiations & contracts.  Freedom is maximised (no obligations on the parties) in negotiations/invitations to treat.  Courts do not want to police these negotiations, except in cases of fraud or misrepresentation.  However, once there is an offer & acceptance there is a contract, bringing duties & responsibilities on both parties.  Strict performance is required.

- what about the ‘twilight zone’ of ‘tentative agreement’?
  - in Walford v. Miles, the court upheld this harsh divide.  No special provisions for those cases on the borderline.

- Cannot argue a duty to negotiate, only show that there was a contract (see Foley, Barker, Sykes).  Empress Towers tried this, but was read-down in subsequent cases.

The Big Issue:  one party is negotiating in bad faith.

- the trend is heading toward a more liberal approach to these types of situations.  Good faith is required in performance, spilling-over into negotiation stage.

Conditional Contracts

- a.k.a contingent contracts
- easy to recognise; it will say “subject to…” or something like that
- court is forced to analyse the intent of the parties

Two Loose Categories:

  1.  Subject to Contract:  usually involve only the two contracting parties
  2.  Conditional Contracts:  usually depend on 3rd parties
1.  Subject to Contract

- primary agreement meets our requirements of offer & acceptance

- anticipate a formal contract at a later date
- later, the documents will be executed by their lawyers

PROBLEM:  when one party withdraws between initial agreement & formal contract
- the court must determine their intent

From Walford v. Miles, we know that “subject to contract” = no contract in U.K.  It is a condition precedent to formation of a contract.
  - that means the initial agreement is not a legal obligation; either party can walk away.

- Canadian courts have a variety of interpretations for these words (as in Australia):

  1.  Condition precedent to the formation of a contract
  2.  Condition precedent to the performance of some/all obligations of contract.
  3.  Nothing depends on the written document.  Contract is binding as of their initial agreement.  Writing it down is just a formality.
- most often times courts must choose between #1 & #3.

  Why it might be #1:


1.  Cooling off period; decide whether they want to contract.


2.  May have come to a general agreement or outline, but this is only a tentative framework.

  #3 means that it doesn’t matter whether the final documents are ever completed.


- may be past practice, where the form is a standard form


- written documents are seen as a mere formality

Masters v. Cameron
- example of contract defined by #1:  no contract

- very clear, written arrangement
Three Ways to Interpret “Subject to Contract”:

1.  Intend to be bound immediately, but plan to draw up a formal agreement later.  

2.  Performance of agreed arrangements is subject to the drawing-up of a formal contract.

3.  No contract until the formal document is made.

- #1 & 2 are binding, #3 isn’t usually, but it all depends on the intention of the parties

Megill v. Woo
- more common situation

- one party reneges between initial agreement & drawing-up of final documents
- judge finds 2 conditions precedent:

  a) approval of Woo’s lawyer

  b) written document

- thus, no obligation until these conditions were met.
Many wish the common law could come-up with an interim obligation (between initial agreement & final written document).

  - maybe parties should be bound in good faith, unless lawyer finds a serious flaw in their agreement

    - find some middle ground

  - gets us back to the debate about good faith negotiation

    - should such an obligation be enforced by the courts?

Conditions Precedent to the Formation of a Conditional Contract

Wiebe v. Bobsien (BCSC)

- think back to Manchester Diocesan Council & Dawson cases

  1.  Condition precedent to formation of contract:  see above; no contract to generate obligations.

  2.  Condition precedent to performance:  there is an implied term that the parties will take reasonable steps to see the agreement through/try to satisfy the condition(s).

  - if condition is not satisfied, the contract terminates.

Stage 1:

  What did the parties intend the condition to be (#1 or #2)?

Stage 2:  Analysis

  If it is a condition precedent to performance, then we must look closely at the condition to be met.

  - must be certain; definite, like any other major term of a contract.  Is it certain enough?

Defendant argues that the sale of buyer’s house was a condition precedent to the contract.

  Thus, neither party is bound until conditions are met.  Seller was free to walk away.

Plaintiff argues that selling his house is a condition precedent to performance.  There is a

  valid contract & obligations on both sides.  Cannot walk away unless condition is not

  met.
- Judge finds contracts of Type 1 usually have conditions that depend on “whim & fancy” of the parties, where either party could elect not to perform them.  These are conditions precedent to formation because no real, firm agreement/commitment has been made.

- says contracts of Type 2 usually involve conditions dependent on 3rd parties.  This fits better as a condition precedent to performance.

- However, these are only guides.  Must look to the intentions of the parties.
Goes to the Court of Appeal…

- Defendant advances a new argument:  uncertainty, indefiniteness

  - accepts that it is a condition precedent to performance, but that condition is so riddled with uncertainty that it cannot stand - no contract
- Lambert, in dissent, agrees; majority of court still side with plaintiff.
Pietrobon v. McIntyre
- assumes that it is a condition precedent to performance

- buyer is trying to get out of the arrangement, since the basement leaks…pretends he can’t secure financing, so as not to meet the condition.

- Justice Southam says the condition & thus the contract is void for uncertainty.
Griffin v. Martens
- purchaser is trying to get out of the agreement by arguing the condition is too uncertain to be upheld.

- Court finds that it is certain; imports his own definition of “satisfactory financing”
- purchaser withdraws to offer a lower price; bad faith reason

  - compare with the good reasons in Wiebe v. Bobsien & Pietrobon v. McIntyre
  - this must affect the judge’s reasoning/judgment

- compare this to his dissent in Wiebe v. Bobsien!

  - even cites the majority judgment in that case!
An Example:  Sale of Residential Property/Conditional Contract

- condition:  subject to inspection by structural engineer

Issues:

  1.  Is it a condition precedent to formation (CPF) or performance (CPP)?


- we must look to the intention of the parties


- CPF:  no immediate obligations; either party can walk away


- CPP:  immediate contract; seller must wait to see the report; buyer must get an engineer to produce a report; if condition is not satisfied, contract is terminated; usually involves a third party.

  2.  Is the CPP sufficiently certain/definite?


ex. when is it to take place?  by whom?  what does he have to tell us?  is there a good faith/reasonable requirement?

  3.  Can the purchaser waive the condition?  Can vendor argue that all conditions must be satisfied or else contract is terminated (no waiver)?

Barnett v. Harrison
- 18-month period granted for condition to be met

- land increases in value, meanwhile

- no apparent rogue in this case; both sides doing their best to meet their obligations
- purchaser tries to waive a condition to his benefit

- vendor is waiting for the contract to terminate so he can sell for a higher price; doesn’t accept waiver principle.
Issue:  who gets the increase in price of the land?

  - waiver = purchaser profits; no waiver = seller profits.
- Dickson & majority side with vendor & ownership rights.

- Laskin sides with purchaser; risk is part of this agreement.
Majority Decision:

  - seems to be laying down rules, not deciding this particular case

  - talk of ‘true condition precedent’ = CPP in this case


- true might imply one which depends upon a 3rd party
  - no unilateral waiver in conditional contracts, unless such a right is expressly written-into an agreement.
- Point 1:
a) A & B have a contract, where benefits are to pass.  A is in default.  B can





waive A’s breach; ‘forget about my benefits’ (waive reception of benefits)





b) A & B have a contract, where benefits are to pass.  A is in default.  A





cannot waive his own wrongdoing/breach.
  - conditional contract = same as 1(b), Dickson says; Laskin would say it falls into 1(a);

  - Question:  are you waiving a benefit or your own default?
- Point 2:  Had declared one part as having an express right of waiver; in this area, they had not
- Point 3:  this is like an option the purchaser hasn’t paid for
  - the vendor is bound (like an option)

  - however, the buyer has obligations, too (not like an option)

- Point 4:  wants to avoid having to determine whether a condition is severable or if it is for the benefit of one or other party.
- Point 5:  certainty in the law; principle has been upheld for 20 years, why overrule it now?
  - BC has overruled this decision by legislation.

Thus, when drawing up a contract:

  1.  Make sure the condition precedent is clear - F or P

  2.  Make it definite/clear.

  3.  If you want waiver, you must write it in.
Dickson holds that this clause is a true condition precedent to the performance of the contract solely for the benefit of the purchaser.  It is also severable.  It cannot be waived.  “True” means that reasonable steps must be taken.  The only way to get around it, except to include in the contract an express right of waiver.
Laskin takes a very different view…shows us how to get around unwelcome precedents.  Not only is Dickson against him, but there is Turney v. Zhilka & that line of cases.  He could have simply declared that it was bad law & overruled it.  Instead, he plans to distinguish it.

  - argues that there are two types of CPP:  those solely for the benefit of one party & those for the mutual benefit of the parties.  First ones can be waived, second type cannot.
  - he holds that Turney v. Zhilka contained a condition for the mutual benefit of both parties - no wavier.  This is the point of distinction:  Barnett v. Harrison has a condition solely to the benefit of one party.  Waiver should be allowed.
  - marginalises T. v. Z., because most CPPs are only for the benefit of one party.  T. v. Z. was an exception.

  - he then moves to I.T. Developments Ltd. v. Sherman & distinguishes it.


- there were other reasons why the clause in that case couldn’t be waived

  - lastly, he looks at O’Reilly case & decides it was wrong.

  - doesn’t really respond to Dickson’s judgment, except on p.223

  - takes a traditional view:  benefits accruing solely to one party can be waived by that party.  As well, he doesn’t care that the vendor faces some uncertainty, for that’s what he agreed to.
- this decision was quite a surprise to lawyers in general

  - always thought waiver was an option

- Dickson seems to want to lay down a rule, following Turney v. Zhilka.  Unfortunately, he chose an abnormal, atypical case to do so.

This tension has been resolved, to some extent.

  1.  Legislation in B.C. has reversed it:  allows for waiver.

  2.  Standard forms have been redrafted to include express right of waiver.

  3.  Cases try to make points of distinction between them & Barnett v. Harrison.


- calls it a zoning land deal; try to confine it to those cases


- makes it applicable only to sales of land


- in Barnett, some conditions were open to waiver & some were silent.  This is peculiar.  Most contracts don’t mention waiver at all.

- some judges have played with the meaning of “true”.  Construed it to apply to those 3rd party conditions.

- Dickson distinguishes Beauchamp v. Beauchamp not as a case of waiver, but as a case where the condition was satisfied.  Courts seem to take a more liberal approach to financing conditions; want to allow waiver on the part of the buyer.
Let us also remember that a CPF cannot be unilaterally waived; that would lead to one party forming a binding contract.
Social Arrangements
- tied to certainty principle & the intention of parties to form a contract.  Did they intend it to be legally binding?
- this loose, discretionary test of intention has allowed the court to pick & choose which agreements they will enforce.
Balfour v. Balfour (1919)

- court’s hostility to these types of proceedings was plain

- makes the ‘floodgates’ argument - courts would be overrun.

- no real discussion of the facts

  - what was the nature of their relationship?

  - why such a formal arrangement?

  - what are the specifics re: wife’s condition?

- without looking at these facts & circumstances, how can we know their intentions??

- however, this case remains the authority; cited again & again

- seems to be a presumption that family members generally do not intend to contract.  However, this presumption can surely be rebutted.

- indefiniteness & consideration problems often arise.
Merritt v. Merritt (1970)

Points of Distinction:
  - couple is no longer living together

  - some of it is put in writing

  - not as flexible as the Balfour arrangement.  Must more strict.

  - much more definite.
- Husband will argue that:

  - this is a marital property issue:  should be divided ½ & ½ 

  - never intended the agreement to be legally binding

- Wife wins; there was a contract.
Also consider Errington v. Errington.

Jones v. Padavatton (1969)

- Salmon writes in dissent, supporting the arrangement as an enforceable contract

- majority finds that the mother should not be bound to pay daughter for attending law school
Fobasco Ltd. v. Cogan (1990)

- arrangement between friends re: Blue Jays season tickets
- Plaintiff argues:

  - reliance

  - past performance

- Defendant argues:

  - indefiniteness

  - never put into writing

  - experienced in making contracts

  - kept the tickets in his name

- held that there was no contract; defendant keeps the tickets.
In commercial relationships, the presumption is that the parties intended a contract.  Opposite of the presumption in social relationships.
- you can, however, delay or postpone contracting by:

  1.  Condition precedent to formation of contract (ex. “subject to contract”)

  2.  Cases where the parties make it clear that they do not want to contract (as in Rose & Frank Co. v. J.R. Crompton)


- include an “honour clause”:  specifically state that a contract is not being formed; see how intent of parties rules here.

- an express provision; however, it need not be explicit (can be implied by language used)

Edwards v. Skyways Ltd.
- the airline argued that the words “ex gratia” should be regarded as an honour clause
- court has to see if “ex gratia” has a generally accepted meaning in this regard.  It doesn’t mean “no contract”.  It means they are not admitting past liability, not that the settlement is not a contract.

- so, the airline argues that in these circumstances, “ex gratia” was meant that there was no contract.  Didn’t want a true contract so as to avoid taxation.

- court doesn’t buy this argument, either

- this case shows an explicit honour clause would be preferable if you truly do not wish to make a contract
British Steel Corp. [BSC] v. Cleveland Bridge & Engineering [CBE]
[Two Important Concepts:

  1.  Letter of comfort (as in Walford v. Miles)


- leading case:  Kleinwort Benson Ltd. v. Malaysia Mining Corporation (1989)

  - KB was lending money to MMC, wanted a guarantee of payment from MMC’s parent company.  Refused.  Instead, they offer a letter of comfort.  MMC defaults & KB goes after parent company, trying to enforce the letter of comfort.


  - was it enforceable?


  - Important Clause:  “It is our policy that MMC have enough assets to cover its liabilities to you.”  NO PROMISE FOR THE FUTURE!  Not a binding contract of guarantee.

  - unless the letter of comfort contains promissory language, it is not enforceable

- Legal Consequences:


  - no contractual liability


  - may be liable in tort for misrepresentation or fraud


- Non-Legal Consequences:


  - affects company’s reputation in the marketplace


  - price of borrowing money for that company & their subsidiaries goes up


- Business people & lawyers look at letters of comfort very differently


- recent Canadian case:  TD Bank v. Leigh Instruments (1998)


  - bank was owed $40 million.  Went after the parent company, who had issued a letter of comfort.


  - court held that it was not legally binding, but neatly outlined the non-legal reasons for issuing/accepting letters of comfort.
  2.  Letter of Intent (as in British Steel)


- almost ready to contract, but need some more time for the final details


- an indication of a future contract & the parties’ intentions


- presumption that there is no contract; but this can be rebutted.


- sometimes creates problems of reliance; unjust enrichment & partial performance.
Further Terminology:

  Quasi-contract & quantum meruit

ex. B does the work promised, in expectation of payment.  Once the work is started or even done, A claims that there was no contract.  This gives rise to a restitutionary claim (a quasi-contract) for a reasonable sum.]

- letter of intent

  - expresses intention of the parties

  - subject to contract - in England, that means no contract.

  - battle of the forms

  - agreements to agree

  - great deal of reliance; expectation of payment

- BSC simply wants to get paid, either by contract or under restitution.  Would prefer restitution, so as to fend off CBE’s claim…

- CBE fights back, claiming BSC is in breach & owes them money.

Their Argument:

  Offer:  CBE letter of intent, Feb.21

  Acceptance:

  1.  BSC commences performance (judge doesn’t agree)

  2.  Partial performance

  3.  Complete performance (like any unilateral contract)

  - #3 won’t work because then BSC can’t be held to any promises

- the trouble is that the parties are still battling it out; neither has conceded.

- this is a restitutionary claim.  BSC wins.
Consideration
- the role of Contract Law is to decide which agreements the court will enforce & those it will not enforce.  Offer & acceptance doctrine performs part of this function.
- civil law ends here:  no idea of consideration.  Their law of contract revolves around the intention of the parties.

- common law feels that agreement is not enough; must be supported by consideration.  Further limits the types of agreements the courts will enforce.
- English law of contract was governed by the marketplace; in the commercial world, there exist bargains (exchange transactions).  The common law of contracts is used to support these bargains.
- in civil law, the Roman Catholic influence encouraged them to focus on the intention of the parties.  Common law highly influenced by commercial world; focused on consideration.

The Great Divide
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- Canadian courts have recently struggled ~ do we have it right?  What about reliance?  Could there not be a second formula for contracting?
How Do We Identify Consideration?
1.  Identify the promisor.
  - identify which promise you are trying to enforce & the person who made it.

2.  What did this person request as a price/payment for the promise?

  Two Parts:  (a) request
(b) price
  ex. Bilateral Contract:
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Consideration is the promise for an act or delivery of something of economic value.

  - binds people NOW with promises for the future
Consideration is the promise to pay, not the actual payment of the money.

- See how easily it fits into a commercial setting!  Problem once we reach charitable promises.

  ex. Unilateral Contract:
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the act is the acceptance, performance & consideration
* Remember that consideration must be requested & bargained for.  Cannot be decided by just one side.
Does consideration have to be fair?  Can it be lopsided?

General Rule:  Courts will not investigate the adequacy of consideration, provided it is of sufficient economic value.

* Courts will not concern themselves with adequacy. *
Some judges still view consideration as a benefit to the promisor & a detriment to the promisee.  Careful when the situation involves a 3rd party.
Our system of contract law is quite narrow & conservative, when compared with Americans or civilians.

Past consideration cannot support a contract.  Past consideration is no consideration.  However, there are some exceptions:

  - what about unjust enrichment?  Cannot always sue in restitution, because it will only provide you with a reasonable sum.  Maybe the promise was for more, then you’d want to enforce that promise, instead.

Pau On v. Lau Yui Long (P.C. 1979)

- When past consideration is okay:

  1.  Act was done on request of promisor;

  2.  Parties must have understood that it was to be paid for (not a gift); AND

  3.  Payment or benefit must be legally enforceable if the promise had been made in advance (i.e. past consideration is the only snag)
Re Boutilier Estates
- Dalhousie University’s arguments:

  - Is the consideration dependent on other subscribers?

 past consideration

 trying to enforce a contract between Dalhousie & Boutilier, not amongst other subcribers

  - What if there was an implicit promise on the part of Dalhousie to get more subscribers?

  Not supported by the evidence

  - Maybe this is a unilateral contract…Boutilier promises to pay, Dalhousie acts (by spending)


- lawyers look to American case law; maybe the Court would like to adopt their reasoning?  I don’t think so…

  - Final argument:  simple reliance following U.S. reasoning

 Court not prepared to accept American approach.  Doesn’t believe that type of reliance existed here, anyway.  This was a gratuitous promise, not a binding contract.  Followed English, not American law.

Courts generally do not want to enforce gift promises.  Not due to doctrine of consideration, but possibly fall-out from it.
Driven by policy concerns:
  1.  Donor/Promisor:  don’t want to bind people in charitable situations (as in Boutilier); don’t want to discourage charitable donations; circumstances out of their control can impact upon their ability to give.

  2.  Donee:  gifts are given due to worthiness of donee; what if character/circumstances of donee change between time of promise & performance?  Should donor be bound?  No; leave it in the moral realm.

  3.  Cautionary Concern:  promises of gifts can be made quite rashly (without thinking, under pressure).  Can lack seriousness.

  4.  Evidentiary Concerns:  easier for donee to show a positive action (easier to assert); could become a vehicle for fraud.  Harder to disprove for the donor, especially when supposedly made verbally.

- Civilians address these concerns directly, with extra requirements for gift promises

- Common Law has other vehicles for their enforcement:

  1.  Deeds

  2.  Nominal consideration

  3.  Executed gifts

  4.  Testamentary Dispositions (wills)
Combe v. Combe
- searching for consideration to make this a valid contract

Two Arguments:

  1.  This is a bilateral agreement:  he promises to pay, she promises not to bring an action for alimony.

Denied because:  (a) there was no promise;








(b) she could not give up her right to sue.

  2.  This is a unilateral agreement:  he promises to pay, she forbears from bringing an action for maintenance.

Denied because consideration must be at the request of the promisor.  Therefore…NO CONTRACT!
- Two Extraneous Factors:

  1.  Wife makes more money - no reliance.

  2.  Denning thinks this case should be tried in Divorce Ct.
Royal Bank v. Kiska

[Some background information on guarantees…
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Requirements for a Document of Guarantee:

  1.  Must be written.

  2.  Must have consideration.
- when done all at once, the consideration is that without the guarantee the loan will not be made.  Consideration need not be to the direct benefit of the guarantor; needs only to be the requested price for his promise.

- if the guarantee is sought after the loan is made, the consideration is past; past consideration is no consideration.
  - consideration could be forbearance to sue

  - however, the guarantees are drawn-up in the form of a deed, so no consideration is needed as long as it is under seal.]
- In this case, the Royal Bank sought to convert this incomplete deed into a contract supported by consideration (Laskin will not have it)
  - consideration = forbearance from suing, on the part of the bank
  - unilateral contract:  brother promises to guarantee his brother’s loan, for bank’s act of forbearance.
  - however, no time frame was ever agreed upon ~ uncertain.

  - could not truly argue unconscionability, since it requires very uneven bargaining strength & a very unfair bargain.

- Laskin, in dissent, has sympathy for the man because of his age & inexperience; doesn’t like how poorly the bank acted, either.

Compromise Agreement
Definition:  a compromise agreement = “an improvident agreement made between unequal parties without independent advice.”

- all premised on a common situation, where the D is negligent & the Pl has suffered some loss.  They were involved in a tort action.
  - settlements in tort cases are a type of contract
  - promise to pay by D, Pl will abandon the right of action.

  - if D decides not to pay, Pl can sue for breach of contract

  - D can bring-in lack of consideration:  feels that Pl would not have been successful in initial tort action; a worthless promise - cannot be consideration
- Major Policy arguments conflict:

  1.  You would have to litigate a case within a case.

  2.  There is always a risk involved in these types of contract.

  3.  Want to promote settlement whenever possible.

- if the plaintiff had an honest belief that the claim was a valid one, there would be consideration.

- However, we will not enforce dishonest or fraudulent claims.
Scivoletto v. De Dona (1961)

- not your typical compromise agreement
- promise to pay $500 so long as Scivoletto promises not to send bride back to Italy

- judge decides to apply Compromise Agreement cases & its doctrine of ‘honest belief’ in his right (a right he probably did not legally have).  Very unusual.
- realises there are public policy concerns here; even though the judge does find a contract here.

- no public policy problems, here, judge says

  - Still treating a person like a commodity.  Couldn’t we just dismiss this as a social agreement?
Keewatincappo v. Clearsky (1993)

- no enforcement of unconscionable agreements
- Requires:

  1.  disparity between parties in their capacity.

  2.  gross inadequacy of consideration.
- can only be upheld where weaker party has received independent legal advice

- In this case:

  1.  Disparate Capacity:  adjuster for an insurer - he does this kind of stuff all the time; very experienced.  Plaintiff - limited education, never dealt with insurance before; unemployed; lacked experience & sophistication.

  2.  Gross Inadequacy:  We’ll give you $2000 in return for your $50,000 claim.

- Court would not enforce this type of agreement

B. (D.C.) v. Zellers (1996)

- trying to shift responsibility for shoplifters onto their parents.

- came into the media ~ great public uproar

- test case on Zellers’ whole claim program

- Zellers argues that this is a regular settlement case

- judge feels that this is an invalid claim ~ cannot rely on ‘honest belief’ doctrine
- further problem ~ not merely executory; had already been paid.

- judge still overturned it.  He was upset by their actions.

- the failure of this action led to the Parental Responsibility Act; the legislature stepped-in.

- Compromises are generally enforced, so long as the claim advanced is honestly believed to be a valid one.
  - will not enforce unconscionable agreements
  - will not enforce where claim is an invalid one
  - difficult to overturn where they have been executed.
Promise to Pay More than is Due
** Dana’s Notes **

- If a promise is made to perform an act that is an act that already arises from an existing duty (as a result of a prior contractual agreement), the promise to do the act cannot be construed as consideration.  

- Consideration cannot be something the promisee is obliged to do from an existing contract. 

- The reason it is said no consideration exists is because if you are promising to simply discharge duty that would have had to have been done in any event the person is not really receiving any kind of benefit in exchange for the promise.

Stilk v. Myrick
- This principle arises from Stilk v. Myrick, which shows us why this principle was initially applied.

- This principle was applied in cases where there was a contract of employment between captains and crewman who were on a voyage.  

- During the voyage something would happen that would make the captain promise to pay more money to the crewman for services.  

- However, when they got back to port the captains would often renege on their promise.  

- The courts said that these agreements were not contractual and therefore not enforceable because there was no consideration to support the promise.  

- Court said that the duty that was being performed was a duty that was an existing duty (antecedent contractual duty).  

- Court felt that if they enforced this type of agreement, crewmembers would take advantage of these types of situations and the captain would be forced under duress to pay money for services that were already owing under a prior contract.  

- In determining that there was no contract, the court should have said that it was about duress, not that there was no consideration under the initial contract of employment.

Gilbert Steel Ltd. v. University Construction Ltd. 

Important Points:

  1.  Relational contract

  2.  A is the supplier ------------ B is paying for the goods and services

  3.  A’s costs go up so A attempts to pass the costs onto B. B must pay more.

  4.  B understands the price increase and agrees to promise to pay the increase.

  5.  B reneges and “A” sues for breach of contract.  B says there was no consideration.  A says they supplied the goods and that amounts to consideration.  B says that the goods were part of an existing contract.  A then says it was a variation of the original contract.  

  6.  There was no duress or coercion
- Three arguments made by the appellant/plaintiff:

  1.  Fresh Consideration - increase in credit arrangement which was a benefit to the D (when the price increased, the D had credit for more money)


- Wilson J. did not accept this argument because the D did not ask for the increased credit.  It was merely incidental to arrangement to get steel.

  2.  Good Price - I will promise to pay more if you promise to give me a good price on future contracts.


- Wilson J. said one cannot see that the plaintiff made a commitment, the wording is vague and uncertain.

  3.  Mutual abandonment of 1st contract - idea was that the parties terminated their existing contract for steel.  The agreement of termination must be enforced by consideration. The appellant states that the consideration was the mutual agreement to terminate the initial contract. A new contract was then made with the promise to supply steel at the increased rate.  The appellants claim that there was no variation in the contract but that it was a new contract. This is how they distinguished from Stilk v. Myrick. 

- Wilson J. says no, its not a new contract, its simply a variation.

Williams v. Roffey

Important Points:  

  1.  builder had contractual obligation to complete work on the flat

  2.  in order to induce carpenter to move ahead they promised to pay more

  3.  Ct. says they won’t overrule Stilk v. Myrick but say that it should be adjusted.

- The current state of the law on enforcing contracts where there is a promise to pay more:

  1.  If A enters into a contract with B to do work or supply goods or services, in return for payment by B (this is an employment contract)

  2.  and at some point it appears that A will not be able to complete his contractual obligation or B has reason to doubt that it will be completed

  3.  and B then promises to pay more to ensure that A completes the job (promises to pay more to get the work done)

  4.  and as a result of his promise B gets a benefit (any type of benefit doesn’t have to be typical economic benefit (consideration) )

  5.  if B gives the promise freely (not under duress or fraud)

  6.  then the benefit received by B is sufficient to signify consideration (when all the circumstances are met, the benefit is received and there is a legally binding contract)

- The courts craft a tight and narrow exception that will allow us to reach decision in the present case without reversing the decision of Stilk v. Myrick.
- This method is one further weapon to enforce contracts of this nature.

** End of Dana’s notes **

Williams v. Roffey Bros.
Six Requirements:

“1.  if A has entered into a contract with B to do work for, or to supply goods or service to, B in return for payment by B; and

  2.  at some stage before A has completely performed his obligations under the contract B has reason to doubt whether A will, or will be able to, complete his side of the bargain; and

  3.  B thereupon promises A an additional payment in return for A’s promise to perform his contractual obligations on time; and 

  4.  as a result of giving his promise B obtains in practice a benefit, or obviates a disbenefit; and

  5.  B’s promise is not given as a result of economic duress or fraud on the part of A; then

  6.  the benefit to B is capable of being consideration for B’s promise, so that the promise will be legally binding.”

Cases of Gilbert Steel & Roffey
- note old precedent of Stilk v. Myrick; ways to get around it:

  1.  Fresh consideration.

  2.  Termination of existing contract & creation of a new one.


- kind of a legal fiction, but will be used by the courts

  3.  Make this variation by way of deed.

  4.  Exception to Stilk v. Myrick created by Roffey (six requirements)


- has not been expressly adopted by Canadian courts, yet
- Now try analysing Gilbert Steel under new Roffey exception.

  - it could be that Wilson believed duress existed in the Gilbert Steel case.  That’s why she adhered so strictly to Stilk v. Myrick.
- Maybe we shouldn’t apply the doctrine of consideration to variations; test should simply be:  no duress, practical benefit
- Maybe one day we will bring ourselves to overrule it.

Ward v. Byham (1956)

Promise:  Father to pay mother ₤1 per week

Requested Price:  Father asks that the child be well-looked-after & happy.
- Now, father doesn’t want to pay.  Alleges:  no consideration.

  - Mother, by statute, has an existing duty to look after the child.

Conventional Analysis:

- Morris & Parker enforce the agreement.  Need to find that she is doing something more than her legal duty.  She agrees to keep the child happy & let her choose where to live.  She has promised her duty, plus:  other things beyond her duty.  These parts are the fresh consideration (as an existing duty = no consideration).
Unconventional Analysis:

- Denning contradicts conventional wisdom:  holds that the promise to perform an existing duty is good consideration (so long as it provides a benefit).  You can see this echoed in Roffey.
Shadwell v. Shadwell (1860)

- case where uncle promises to pay nephew a yearly sum until his wages reached a certain amount.
- problems with:


intention to create legal relations


vagueness/uncertainty


consideration


gift promise

- Still, majority of the court enforces the agreement.
- Distinction from Stilk v. Myrick:  existing duty is owed to a third party (unlike Stilk, where duty was owed to promisor).
  - seems kind of silly, but is the only way to make it jive with other accepted principles of contract law.

- could have applied this argument in Ward v. Byham.
Promise to Accept Less than is Due
ex. Debtor owes Creditor $1000.  Hard to get paid.

  - creditor thus proposes a new deal:  pay me $500 now & I promise not to institute proceedings against you.

  - then, later:  creditor sues for remaining $500.  The earlier payment did not form a contract, since it was simply part of the discharging of an existing duty.

Ways to Evade the decision of Foakes v. Beer:

  1.  Make a deed.

  2.  If it is a composition of creditors, it is enforceable (see Cumber v. Wane)

  3.  Where a third party agrees to pay the creditor some money on behalf of a debtor (see Hirachand Punanchand v. Temple)

  4.  Fresh consideration (a.k.a. ‘accord & satisfaction’)

ex. paying sooner (early payment) where requested; paying at a different place; paying by a different method.

CANNOT settle for less than initial amount (‘existing duty’ problem)
  5.  Roffey exception may apply (see six requirements)
  6.  Other exceptions may be made (see Robichaud v. Caisse-Populaire)


- also cites practical benefits (‘a bird in the hand is worth two in the bush’)
  7.  The Mercantile Law Amendment Act

- the Legislature stepped-in; set-up a debt settlement regime.


- no need for supporting consideration; they are enforceable simply because the Legislature says so.


- requires part payment; cannot have outright forgiveness of debt.

Two Options:


  a.  where creditor accepts this payment & promises full settlement, it becomes


binding (see s.6(1)a) OR


  b.  when rendered pursuant to an agreement for that purpose (as in Foakes v. Beer),


though there is no new consideration (see s.6(1)b).


- NOTE unconscionability restriction (where D is the more powerful & Creditor is in position of weakness - s.6(2))

- s.6(4) deals with revocability

  8.  Equitable/Promissory Estoppel

- lease arrangement:  Hughes v. Metropolitan Railway Co.

  - covenant of repair upon tenant; lessor need give only 6 months’ notice.


  - if repairs aren’t done in 6 months, the tenant forfeits the lease.


  - Notice to repair given:  October 22 (6 months would be April 22)


  - then, negotiations for sale begin



- won’t do repairs until negotiations are over (would be pointless)


  - Dec.31:  negotiations for sale break down


  - if the repairs had to be done by April, they wouldn’t have enough time


  - argued that the clock stopped running while negotiations were on


  - obviously, the lessor disagrees



- now they could take the land back for free ~ seems a little unjust!


- never any clear articulation re: time period ~ unclear.


Material Facts:



1.  Parties have an existing contractual relationship


  - leads to certain rights/duties (i.e. covenant of repair)



2.  Negotiations begin; one party is led to believe that the prior rights will not be



enforced during this time; these strict contractual rights are to be held in



abeyance/suspension during this time.



3.  Lessor is not permitted to enforce their strict rights under the contract where it



would be inequitable to do so.



4.  Tenant has acted to his detriment/prejudice, as a consequence of his belief under



#2.  Detrimental Reliance = you have relied on your belief to your detriment (in this



case, forfeiture of the lease).



5.  This case is about a lease & forfeiture.  This colours the judgment.  Courts are



very protective of tenants in the fact of forfeiture, unless it is clear that they have



acted badly.

- declared that lessor was estopped (prevented) from enforcing their strict contractual rights

How is this related to the doctrine of consideration?


  See #2.  Case would have been even stronger if a promise re: repair time had been


  made.  That is what the court is presuming here.  The lessor’s actions add-up to a


  promise that they will not enforce their strict contractual rights.


* there is no consideration for this express/implied promise *  Not enforceable, except


  by the doctrine of equitable estoppel.

- Is Hughes to be read broadly or narrowly?


Let us compare with later case of Foakes v. Beer:

- decided 7 years later


- 2 of the same judges

(
1.  There was a legal relationship between the parties:  creditor/debtor.  Gave rise to


rights & duties.

(
2.  Express promise from creditor, that she would not enforce her strict legal rights


(obtaining interest on the loan).  No consideration here, either.

(
3.  Inequitable?  Probably.

X
4.  Detrimental reliance?  No.  It puts the debtor in a better position, in fact.

X
5.  Not about lease & forfeiture.


- One other distinction:  promise to suspend enforcement of legal rights vs. abrogation


of legal rights.

- Isn’t it interesting that Hughes wasn’t even referred to in Foakes v. Beer?

  - obviously, they thought that Hughes was a special case, on its particular facts.



Perceived very narrowly.


Or, Hughes could be read broadly, as in Central London Property Trust v. High Trees


House:
(
1.  Parties have an existing contractual relationship.  Gives rise to rights & duties.

(
2.  Express promise that strict rights to full rent will not be enforced during the course


of the war.  No consideration.



- this abrogates the right for this time period, not just suspends it.

(
3.  Inequitable?  Yes.

X
4.  Is there detrimental reliance?  No.  It relieved them of a difficulty, in fact.

X
5.  This is not about forfeiture.

- To Denning, Hughes only requires Steps 1, 2 & 3.

  - what would this mean for Foakes v. Beer?


  - he feels it would have been decided differently


  - depends on your reading of Hughes, construing it broadly or narrowly.

- Note that promissory estoppel only applies where there is an existing relationship


between the parties.  Only allows for the modification of existing relationship.  Not a


cause of action in & of itself (see Combe v. Combe).

- Denning feels that the promise need only be serious & then acted upon.  Meaning of


“acted upon” need not necessarily be detrimental reliance.  In fact, it seems to be a


rather low/loose requirement, indeed.

REVIEW:  The Requirements for Estoppel

  1.  Existing contractual relationship.


  2.  Express promise that strict rights will not be enforced ~ no consideration.



- Denning adds in abrogation to this suspension principle.


  Still requires something else…what is it?  (#1 & #2 are not enough)



- reliance?

- detrimental reliance?

- inequity/unconscionability?




- or are reliance & inequity some how tied together?


- the Courts do not always require detrimental reliance; many emphasise equity ~ look


for injustice/unconscionability

- courts haven’t quite sorted this one out, yet


- let us consider these as factors which the court will weigh/evaluate.


- Estoppel cannot be used as a sword but only as a shield.  Does not create a new cause


of action.

  - see Combe v. Combe; Gilbert Steel

Combe v. Combe once again…


- trial judge mistakenly employs High Trees doctrine of promissory estoppel


- gives Denning the chance to reiterate his idea


  - underlines #1:  it permits variation & modification of existing contracts without


  consideration


  - did not mean to do away with the doctrine of consideration (one step at a time…)

  - did not create a new cause of action or head of contractual liability

- See p.342 for a good explanation.


Now Canadian courts must decide if they will implement these principles…John


Burrows Ltd. v. Subsurface Systems Ltd. (1968)


- Creditor-debtor situation; 10-day limit, then loan could be called-in


  - had 11 such occasions, and did nothing (very indulgent creditor)


- however, a change in their social relationship causes a change of heart

  - suddenly creditor exercises his strict legal rights

- debtor says, “You can’t do that!  Your conduct amounted to an implied promise.”


Plaintiff argues:


  1.  Existing contractual relationship.


  2.  Implied promise not to enforce rights came out of long-standing conduct.


  3.  Detrimental reliance on this conduct & implied promise.



- unjust, unconscionable, inequitable


- yet Supreme Court will not apply doctrine of equitable estoppel

  - conduct is not strong enough


  - don’t like the practical ramifications (would put any indulgent creditor on edge;


  would have to enforce every agreement to the letter to ensure that they don’t give up


  their legal rights)


  - need a clear expression on the part of the creditor that he intends to change their


  existing relationship


  - Burrows wins; note is enforced; estoppel does not apply, because there was no


  explicit promise & such an intention cannot be implied (on the facts)


Even if this case had been decided in favour of the debtor, creditors would still have the option of sending a letter giving reasonable notice that they intend to return to their strict legal rights.


- isn’t the argument, in this case, good enough as reasonable time?

Common Law Estoppel or Estoppel by Representation
- a representation of fact which is relied on by the other party cannot later be repudiated

- distinguish from promissory estoppel, as in Hughes & High Trees House, which deal with future conduct
Important to Waltons v. Maher:

  - one important fact:  all negotiations, it was made clear, were subject to contract.

- not binding until contract was signed

- indeed, now tenant wants out

  Important Points:


1.  Owner/builder sends tenant an executed draft for his comment; says nothing.


2.  Tenant constantly pressuring owner/builder to get the work done.


3.  After work is 40% complete, the tenant backs out.

  - bad behaviour on part of tenant.  Can we draw inferences from their conduct?


- since there was no contract, they want to sue on that promise.


- cannot sue on promissory estoppel (shield not sword), right?


- first time a high court in the Commonwealth explodes these limitations; makes it possible to sue on an implied promise.

Why?  To do otherwise would be absolutely unconscionable.

  - a remedy must be given, since owner justifiably & reasonably relied on this promise to contract.


However, this seems to be the start down the slippery slope.

  - how do we differentiate/set limits?  Does estoppel replace consideration in these cases?


NOTE American Experience (p.357):  s.90 of the Restatement.  Australia is not ready to go that far.


- majorly restrict the application of this principle to the facts of the case


- underline the importance of unconscionability, hurriedness, draft deed & silence of tenant.
Mid-term Exam Info
- go back to his 3 objectives given in September

  - plans to emphasise #1 & 2.

  - wants us to understand the rules & work on our legal writing & reasoning.

Tips:

  1.  Read the question carefully.

  2.  Read it over at least 2-3 times.

  3.  Note important facts.

  4.  Will have to argue (a) contract & (b) no contract.

  5.  Doesn’t want a conclusion.

  6.  Determine the important/contentious issues (‘issue recognition’)


- acceptance/postal rule


- rejection/counter-offer


> diagnose the problem; identify the issues.

  7.  Deal with each issue separately.


a.  Issue


b.  Rule & cases.


c.  Arguments for either side (apply rules to the facts)

- doesn’t want a recitation of rules, only use relevant facts/cases/rules.

- this is a test of skill, not memory.

- stay away from hypotheticals.  Don’t add facts.

Review of Consideration
- consideration = a bargain; this notion can be applied strictly or loosely.

- most commercial arrangements are bargains, so we don’t have a major problem with consideration there.

- However, there are some problem areas:

  1.  Gift promises:  should they be binding contractually?


- other methods of enforcement

  2.  Past consideration:  overcome by restitutionary claims as in Pau On case.

  3.  Promise to Pay More:  Stilk v. Myrick & Gilbert Steel; does threaten certain types of reasonable commercial arrangement.  Note the many exceptions (ex. fresh consideration, Williams v. Roffey)

  4.  Acceptance of a Lesser Sum:  Pinnel case, debt settlements


- estoppel may play a role

  5.  The gratuitous option:  should firm offers be enforced?  No - see Dickinson v. Dodds; exception Ron Engineering (to be studied next term).
Where do we go from here?  Should we keep the consideration rule?
  1.  Promise:  where promisor receives practical benefits (though they do not count as consideration).  Failure to enforce may cause unjust enrichment (see William v. Roffey & Ward v. Byham).  Should these promises be enforced?  Hard to limits its application.

  2.  Reliance:  a serious promise has been made (though no consideration passed) & promisee relies on its reasonably & justifiably.  Why should it not be enforced?  Seems unreasonable, unfair, unjust.


- see American Restatement of Contract, s.90:  reliance is set-up as an alternative to consideration as a basis for contract.


- doctrine of promissory estoppel takes it one step - hard to limit/contain it.

- reliance has always played an important part in contract law:  look at unilateral contracts, Errington v. Errington ~ Denning J.


  - seems to lurk in the shadows of conventional analysis.  Ex. Grant, Gibson, Lefkowitz.

- cannot as of yet base an action on reliance (not a cause of action), though some courts question this anomaly.  See Waltons v. Maher.
  3.  Deed:  What do we do with it?  Can’t get rid of it ~ very important tool in the enforcement of gift promises.  See Royal Bank v. Kiska.  Is a signed & witnessed document good enough?  Seems reasonable.  Get rid of formality of a deed.
Privity vs. Consideration
- privity is a consequence/aspect of the doctrine of consideration

- Landmark case:  Beswick v. Beswick (1968)

  - man who owns coal operation wants to retire.  Wants to ensure he & his wife are looked after.  Nephew buys & agrees to make certain payments to retiring uncle & upon his death, to the widow.

  - there is undoubtedly an enforceable bilateral contract between uncle & nephew

  - upon death of uncle, he stops paying.  He argues - no consideration on her part.  What price did she pay for this benefit?  Nothing.  No privity.
  Why wouldn’t we enforce this agreement?


1.  Clear intention:  wife was supposed to have legal rights here.


2.  Reasonable belief of honest people:  thought this would be enforceable.


3.  Written/clear.


4.  Reliance.


5.  Part performance.


6.  Unjust enrichment.

  - now all that remains is a technical problem:  privity

  - Should have put it in a deed, trust…101 other possibilities that could have prevented this problem.  However, she has everything else going for her (besides, all the judges are worried about their pensions, too!).  Lord Reid accepts for the moment that she personally has no cause of action.

  Notes one common problem in privity cases:  the person is not always a third-party beneficiary.

- can be nominees (only holding it for other party)


- can be setting-up a trust.  Must have:


  a.  intention

b.  no variation.


  - earlier, judges used this interpretation to get out of the privity jam.

  - fortunately, though, the wife is also the administratrix.


- took over deceased’s contractual rights; she becomes a party to the contract.
  - Nephew argues:  as deceased, what have you lost?  I should only pay nominal damages.


- to fix this, House of Lords orders specific performance - payment.

  - doesn’t change the traditional rule - just creates an exception.

****************************SECOND TERM *****************************

A Bit About the Midterm
Question 1:

  Issues:


1.  Expedition rule


2.  Lapse of reasonable time


3.  Prescription


4.  Conditional contract


5.  Uncertainty

Question 2:

  Issues:


1.  Promise to Pay More than is Due


- Stilk v. Myrick ~ consideration problem


- Gilbert Steel

- Williams v. Roffey
Privity
- From Beswick v. Beswick:
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  - amounts to a gratuitous promise ~ won’t enforce it

  - however, if not enforced, leads to unjust enrichment

  - It is always open to A to sue


- the trouble is that A will only get nominal damages
  - in exceptional circumstances, the court may order specific performance
  - normally, there is no good reason for A to sue ~ won’t do him any good

Jackson v. Horizon Holiday Ltd.
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- note the difference between tort & contract in getting damages for mental distress.

  - no major ‘floodgates’ problem in contract

- Horizon Holiday agreed to pay Jackson, but not his family

- Denning held that he could sue on behalf of his family
  - major in-road into doctrine of privity

  - support:  Lloyd’s v. Harper (1880) ~ one sentence!!

- however, Lloyd’s dealt with trust/agency.  Took it out of context.  Shouldn’t apply here.

- Denning even goes so far as to say that where A is unco-operative, the TPB can sue in A’s name.

  - totally destroys the doctrine of privity

- House of Lords goes out of their way in Woodar v. Wimpey to address Denning’s judgment.

  - discredits Denning’s whole analysis, yet supports the result

  - Jackson was very exceptional; but the result was just.

- Mental distress damages are normally only available when the contract itself promises relaxation, comfort, pleasure.  This is the limiting factor in contract law.

Hallmark Pool Corporation v. Storey (1983, NBCA)

- Storeys already got judgment against contractor, but it is likely that he was bankrupt

- so, they go after the manufacturer

- manufacturer argues privity, seriousness, no consideration.

- Storeys point to ad & brochure ~ 15-year warranty

- LaForest brings in Carlill.  This is a unilateral contract.

  - Hallmark promises 15 year warranty, so long as consumer buys it from Price (the contractor).

  - consideration is implicit
Exceptions to Privity Doctrine
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1.  A can sue; will only get nominal damages, normally

  - in unusual cases, the court may order specific performance (ex. Beswick v. Beswick)

  - will A sue?  No way to force them.

2.  Line of cases represented by Jackson
  - a loose application of the rules; didn’t actually change the rules

  - a very narrow category

3.  Agency:  creates a direct contractual link between B & C (third-party beneficiary).  Here, 
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  - does not overcome the consideration problem; must show that consideration passed between B & C
4.  Trust:  A holding on trust certain contractual rights for C
  - earlier, courts created a legal fiction on these principles to get around privity problem

  Greenwood, however, says this is no longer a fiction.

  Two features:  (1) intention to create a trust; (2) trusts are irrevocable.
5.  Joint Promisees:  close relationship between A & C; both are signatories to the contract, though consideration only flows from one.  This is good enough to cover both.

6.  Collateral Contract (as in Hallmark Pool v. Storey)

  - creates a separate contract between Storeys and manufacturer


- unilateral contract (looks to Carlill)

7.  Does C provide some consideration?
8.  Provided for in a deed, to which C is a party.

  - no consideration necessary
9.  Possibility of assignment:  equitable or statutory.

  - not really an exception; more like a parallel legal concept
  - allows you to do indirectly what privity will not allow you to do directly (ex. Gilbert Steel)
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  - can also employ s.31(1) of the Law of Property Act, for statutory assignment.

10.  Tort law steps-in:  one ex. White v. Jones
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Contract between testator & lawyer to make a will for estate to go to C & D.  Lawyer messes-up will, estate goes to X & Y.


- instead of suing on contract, C & D can sue in tort on lawyer’s negligence.

  ex.  Winnipeg Condominium case

11.  Legislature steps-in; provides rights to certain TPBs.

  ex. Bills of Lading Act; insurance law area

The New Zealand Shipping Co. v. A.M. Satterthwaite
- only one case in a whole string re: bills of lading
  - Midland Silicones; New Zealand Shipping, I.T.O.
  - struggled with in high courts in England, Australia, New Zealand, United States & Canada

- Seller:  builds drills in England; needs to ship to buyer

  - he is the ‘consignor’
  - also contracts with carrier to deliver goods to buyer

- this contract is a ‘bill of lading’

Role of Bill of Lading:

  1.  Receipt showing carrier received goods from consignor

  2.  Lays-out the terms of contract of carriage

  3.  Acts as title to the goods

- tricky part is when bill of lading is received by buyer (consignee) before the goods

- this is what happened in New Zealand Shipping
- Insurance Difficulty:  who will insure the goods?
  - Bill of Lading will assign this risk to one party or the other


- usually contains a significant exemption clause covering the carrier ~ designed to protect the carrier
- Buyer becomes a third-party to this contract between consignor & carrier.  Resolved by Bills of Lading Act in all jurisdictions.
- sometimes the buyer receives damaged goods; can’t sue the carrier, so they look to the stevedore.  Sue in negligence.

- stevedore is looking for a defence; points to exemption clause in the contract of carriage.

  - not a party to that contract
- stevedore argues that the exemption clause governs the whole of carriage, including his role.

Divergent Policy Goals:
  1.  Makes no sense to exclude stevedore.  The whole arrangement is based on commercial reality; makes no commercial sense.  This arrangement was meant to minimise transaction costs, but by excluding them the stevedore will need to take out liability insurance, thus increasing costs.

  2.  Why should we protect a wrongdoer?  Doesn’t tort have some deterrence function?  Shouldn’t make any exceptions.

pp.381-2:  Court looks to dicta of Lord Reid in Midland Silicones:

  1.  Show that parties intended to protect stevedore;

  2.  Show that carrier is contracting as agent for stevedore;

  3.  Carrier must have authority to act as agent for stevedore;

  4.  Consideration problem must be overcome;

  5.  Must also show that Bill of Lading Act applies to consignee.

- Can we satisfy Lord Reid’s 4-step test on the facts?

  1.  Look to bill of lading.  Protects carrier & all others


- yes, the requisite intention exists

  2.  Carrier is deemed agent (see p.381)

  3.  Stevedore owns the carrier.

  4.  Consideration problem:  consignor offers to exempt stevedore; transmitted to the stevedore through their agent (the carrier)


- a unilateral contract:  offer accepted when stevedore performs his part (unloading the goods)


One Snag:  pre-existing duty.  Note ~ the duty is owing to a different party.  So it’s okay.
- thus, Lord Reid’s test is met

Court of Appeal’s Objections:
  - Court of Appeal didn’t like what was going on here:  exemption clause to be extended only when the boat is unloaded badly.  Promise for a bad act.  Odd.

  - definiteness problem, too:  all sorts of acts are going to take place; which ones will fulfil the unilateral contract?  Uncertain, the C.A. said.

  - also don’t think the words indicate a unilateral contract; seems to be a bilateral contract of carriage.  Unreasonable.

Himalaya Clauses
- a “Himalaya clause”:  the type that seeks to extend exemption to carrier.  Names after a case involving the ship ‘Himalaya’.

- also note that this decision (N.Z. Shipping) is also named after the ship involved, the ‘Eurymedon’.

General Rule or the Exception?
- issue which arose later:  was this a peculiarity or a general rule when dealing with Bills of Lading?

  - arose in Port Jackson case (on outline)


- facts were technically distinct from N.Z. Shipping

- Wilberforce said it was a general principle; the clauses were to be enforced to protect stevedores.  All Himalaya clauses to be enforced.
- adopted in Canada in I.T.O. case
  - didn’t want to promote fine distinctions coming into the courts, so they laid-out a broad, general principle.

Greenwood Shopping Plaza Ltd. v. Beattie
- owner of shopping mall & Canadian Tire franchise

  - who will buy fire insurance?

- decide that owner will buy the insurance

- trying to avoid subrogation.

What is subrogation?
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  - insurer pays money to property owner, but takes-over the right to sue the tortfeasor.  This is subrogation.

- here, the owner is under-insured.  Only paid part of the loss.  So, they sue the employees of the tenant (can’t sue tenant because of clause in lease).
  - must have had liability insurance; wouldn’t have sued otherwise.

- Wilberforce would have found a way to protect the employees.

  - arrangement must surely have extended to the employees


- corporation (tenant) can’t do anything without its employees

- trial J & Court of Appeal agreed

- SCC opts instead for doctrine of privity; strictly applied.

Two Possible Exceptions:
  1.  Agency:  must be explicit.  Not here.

  2.  Trust:  must intend a trust; irrevocable.  Not here.

- very conventional application of doctrine of privity; didn’t take commercial reality into account.
Dyck v. M.S.A. et al
- contract between Dyck & MSA; however, tortfeasor is Wood, an MSA employee.
- Dyck wants to sue Wood in tort; Wood relies on contract between Dyck & MSA
- goes back to Lord Reid’s dicta & agency exception.

- also goes out of his way to explain Greenwood based on Reid’s dicta.  Applies Reid’s test to Greenwood.

See p.401, top paragraph:

  1.  Employees not mentioned.

  2.  No declaration of agency.

  3.  Authority to be agents?  No indication of this.

  4.  No consideration.
- says Greenwood stands for a very narrow, technical & strict interpretation of Lord Reid’s dicta.

- could argue protection of employees was implicit.  Thus, implicit agency.  Consideration could be fit-in to the unilateral contract model, as in New Zealand Shipping.  A more robust interpretation.

- now, can agency be applied here?  Goes once again to Lord Reid’s test.  Finds that all the requirements are met.

*Appealed.

- Problem #1:  consideration.

  - not flowing from Wood.


- could say it was the performance of his duties, like stevedores unloading the goods in New Zealand case.

- Problem #2:  agency argument #2.

  - very vague

  - looks to wording of the document, not the relationship between Wood & MSA

  - never an outright declaration of agency in release form (unlike in N.Z. case)

  - looks like a generous application of Lord Reid’s test, unlike it’s application in Greenwood.

* Note that Lord Reid was concerned with bills of lading & carriage by sea (as in N.Z. Shipping & I.T.O.)

- how does it apply to personal injury cases??
  - Wood raised a volenti defence ~ not popular in tort law

- now court is using Lord Reid’s test to protect a tortfeasor & deny a seriously injured plaintiff any recovery.

- all they had to do here was apply a close reading of Lord Reid’s test.  That’s all ~ no agency here.

- compare to Crocker v. Sundance.  Seems to be out of place.

- normally, the courts will not enforce these types of waivers.

  - generally they will be strictly construed.

London Drugs v. Kuehne & Nagel
- contract for storage; discussed insurance ~ decided that London Drugs would rely on its first-party insurer.

- Kuehne & Nagel’s employees damage the goods; now London Drugs says the employees are not party to the contract.  Sue in negligence.
- could have stretched the agency theory to fit these facts, but decided to go another way.

Point #1:  however, at p.417, we realise that they wish to uphold all their previous decisions ~ simply going to distinguish, not overrule, them.

  - starts with Canadian General Electric ~ there, there was no true Himalaya clause; no intention to benefit some third party.


- where parties intend to protect some third party, they are a TPB

- if not such intention is express or implied, this third party is a ‘stranger’ to the contract.  This was the case in Canadian General Electric.

  - then moves to Greenwood case; four points of distinction (pp.418-9)


- another ‘stranger’ case
  - he then deals with I.T.O. (Canadian version of N.Z. Shipping case)


- this was clearly a third-party beneficiary; agency exception applied.


- very little to distinguish it from Canadian General Electric
Point #2:  now he decides to make another, new exception (p.427):

  1.  Must expressly or impliedly extend to employees

- flows out of his third-party beneficiary vs. stranger analysis

  2.  Employees must have been in the course of their employment, carrying forward their duties under this specific contract
Problem:  wording of the contract doesn’t really fit #1 ~ ‘warehouseman’

  - in other parts of the contract, they use ‘warehouse employees’

  - why didn’t they do it here?  Maybe this isn’t a true Himalaya clause

- now he tries to show us that this is an ‘impliedly’ situation
  - employees are implicitly third-party beneficiaries

- meant to be a very narrow exception (see top of p.428)

Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd.
- another insurance problem

- Fraser leases a ship to Can-Dive; damaged (it sank)

- under new rules of subrogation, Fraser’s insurer tries to sue Can-Dive for their negligence.  Try to argue that whatever benefits may seem to be conferred on charterers under their insurance contract cannot be claimed due to privity.

- to strengthen their case, they attempt to change their contract with Fraser, with their agreement, to remove any such benefits

- clearly, doesn’t want to depend on agency; moving the law forward yet another step.

- cannot use Kuehne & Nagel because this contract does not involve employees

  - so, he modifies it (p.346).  Makes #2 step a little wider.
  - tries to say that Kuehne & Nagel was never meant to be limited to employer-employee relationships (seems to contradict p.428).

- what about attempt to change the contract?

  - cannot be changed once benefit crystallises (i.e. when boat sank); could have been changed up until that point.

- seems to have nearly overruled Greenwood, but didn’t come right out & do it.  Still grafting on exceptions, one at a time.

* Why do we put so much effort into protecting tortfeasors?

  Mrs. Beswick would still have no right to sue on her own behalf?

  1.  How do we define a third party beneficiary?


- people who are specifically listed, granted a certain benefit (Beswick)


- but whom else?  Incidental beneficiaries (ex. students suing university on Professor’s employment contract)?  What/where are the limits?

  2.  How does this jive with being able to vary/terminate contracts at will (provided there is consideration)?  Will TPB always be at the mercy of the contracting parties (as in Fraser)?  At what point must third-party be part of the negotiations/variations?
- in 1999, England abandoned privity & created a legislative scheme similar to our draft privity act.  Has not been adopted in any Canadian jurisdiction yet.

Form
- Statute of Frauds repealed in Manitoba

  - no writing requirements, even for sale of land

- note that it has not yet been repealed anywhere else ~ beware!

Vitiating Factors
- principles allowing for relief of hardship

Main Categories:

  1.  Misrepresentations

  2.  Mistake

  3.  Pressure

  4.  Unconscionability
- however, only very limited remedies are available

  - only two remedies available at common law ~ valid or void
Possible Responses of the Court:

  1.  Whatever the problem, the contract is still VALID

- happens most often in mistake cases


- if this is the case & you are in breach, the contract will be enforced & expectation damages or specific performance will be ordered

  2.  Contract is VOID (common law remedy)


- no contract; no rights or duties arise between the parties


- very Draconian ~ awful consequences, in the marketplace


- if a contract is void, any subsequent contracts based on it are also void
  3.  Contract is VOIDABLE (equitable remedy)


- contract is valid at its commencement, but in face of the misrepresentation or whatever, the innocent party has an option:  can rescind or affirm the contract.  If rescinded, the contract was void ab initio (from the get-go).


- a ‘self-executing’ remedy, sometimes (court needn’t be involved) - if parties agree.  Otherwise it will come before the courts.


- note, however, that the right to rescission is very narrow/limited.

  Limited by BARS TO RESCISSION:


1.  If you at any point affirm the contract, you cannot go back & rescind


2.  You must respond quickly, if you want to rescind


3.  If the rescission would have some adverse effect on a third-party, it cannot be exercised


4.  Some debate as to whether right to rescind is given-up upon execution or performance of contract (see Ennis v. Klassen)


5.  Cannot be used where restitution is not possible (ex. perishable goods, etc…)

  - equity was trying to find some middle ground

  * Basically, these bars add-up to this fact:  the innocent party cannot rescind if there has been reliance. *

Issues/Problems Facing the Courts:
  1.  Should we give relief?

  2.  If so, how?  Handcuffed by limited remedies available.

- also forced to decide whether statements made are promises or misrepresentations; if it’s a promise, you’ll get damages; if it’s a misrepresentation, then you’re faced with bars to rescission & possibility of voidability.

Misrepresentations
- they are false precontractual statements
  - can lead to both contractual & tort remedies

In Contract…
 Option 1:  we can call them promises/terms of the contract/warranty

- you’ll get expectation damages ~ put you where you’d be if it had been true

 Option 2:  or else, you could call them misrepresentations of fact, rendering the contract voidable.  Rescission is the remedy.
In Tort…
- depends on the finding of some misrepresentation; depends on some bad conduct

 Option 1:  fraudulent misrepresentation ~ deceit = tort measure of damages

- Derry v. Peek was all about fraud vs. deceit

 Option 2:  negligent misrepresentation can also provide, in certain circumstances, a tort measure of damages (see Hedley Byrne)

- no remedy in tort if there is no faulty conduct (contract doesn’t care about fault/deceit)

Legislative remedies:

  1.  Consumer Protection Act and

  2.  Business Practices Act
Derry  v. Peek
Issue:  what is fraud?
- contract for sale of shares

  - shares went down in price; buyer was unhappy.

- buyer became more unhappy when he found out the train company made a misrepresentation.  It was this misrepresentation which probably caused the shares to collapse.

- What remedy is sought?  Rescission.

  - voidable contract ~ buyer will be able to get his money.

  - however, this is not even argued, because the right to rescission is barred because a reasonable time had elapsed.

- since they cannot argue in contract, they move to torts

  - however, in tort you are required to show fault (note 1st para on p.447)

* this is not required in contract *
- need to show some fraud in this misrepresentation

  - all this changed in 1965:  negligent misrepresentation accepted in the law of tort

  - however, in the 19th century, fraud was the only way to get damages for a misrepresentation, in tort.

- Derry v. Peek is clearly a negligent misrepresentation case ~ would not be recognised by the law until 1965.

- its importance:  defines fraud (bottom of p.449)

  - the second head of their definition of fraud seems to point to negligence (“recklessly” or “carelessly”)

  - the key, really, is that you have no honest belief in its truth
  - FRAUD = DISHONESTY
- Derry v. Peek tells us that fraud is a very narrow concept.  To get damages in tort for misrepresentation you must show fraud (dishonesty)
- this held up until 1965 and Hedley Byrne, when negligent misrepresentation was recognised at law.

Innocent Misrepresentation
- what do we mean by “innocent misrepresentation”?

  Pre-1965:  non-fraudulent misrepresentation (could be negligent)

  Post-1965:  non-negligent misrepresentation 

- just know that ‘innocent’ normally connotes non-tortious conduct
Back to Contract…
- here, we do not care what kind of misrepresentation it is.  Any misrepresentation creates a VOIDABLE contract, subject to the remedy of RESCISSION.

- note that this remedy is trying to balance competing interests:

  1.  Trying to do justice for party who has been duped


- unjust enrichment of party who made the misrepresentation


- rescission allows the parties to go back to where they were at before the contract was made
  2.  However, if misrepresentation remedies are granted liberally, without restraint, you undermine the certainty & predictability of contract in the marketplace


- must limit the allowable time period for such a claim.

Rules Regarding Misrepresentation
1.  Misrepresentation must be shown to be a misrepresentation of FACT.

  - a fact, not a promise

  - a fact, not an opinion or mere puffery

  - must be in relation to something present or in the past
  - must be subject to concrete proof

2.  Can be made by words or conduct.

3.  Generally, there is no duty to disclose.  Misrepresentations only govern positive actions.

  - caveat emptor!  The onus was on the buyer to look into everything, subject to certain exceptions.

4.  Contracts uberrimae fides
  - requirement of full, complete & honest disclosure of all facts
  a.  Insurance contracts:  insured must disclose everything about the risk being undertaken.

  b.  Existing fiduciary relationship:  lawyer/client, doctor/patient, parent/child.  Power inequality.  Requires full disclosure by the stronger party.

  c.  Vendors of real estate must disclose latent defects in the property (those not easily discoverable) which are dangerous or render the property uninhabitable.


- special limits on caveat emptor doctrine


- still expanding; not sure how far it extends

5.  The misrepresentation must induce (be one of the reasons for) the contract.

  ex. if misrepresentation is made but not heard by buyer

  ex. if misrepresentation does not convince buyer to buy (checks it out himself)

  ex. if buyer already knows misrepresentation is false.

6.  Misrepresentation must be fundamental.

  - brought-in by Ennis v. Klassen; did not appear in the textbooks before that.

  - has not yet been adopted by the SCC
  - supported by the fact that rescission is a drastic remedy; makes sense that it should only take place in situations where misrepresentation is fundamental.

Ennis v. Klassen (1990)

- judge basically assumes statement that it is a 733i is a misrepresentation (not a promise or anything else)

- makes contract voidable; open to rescission
- plaintiff phones defendant once he discovers it is not a 733i ~ act of rescission
- however, it was imperfect:  he should have given back the car to show rescission (return to status quo ante)
- defendant now argues that plaintiff was barred from rescission ~ contract was already executed/performed
  - in contracts for the sale of land, execution/performance is a bar to rescission (because agreement & performance are so far apart), subject to two exceptions:


1.  Fraudulent misrepresentation (“fraud unravels all”)


2.  Error in substantialibus
- some courts simply adopted this framework for the sale of chattels.  This is unjust/unfair.  No chance (as with land) to check it over.

- here, the court does not apply the rules/exceptions that apply to land.  Gives instead a reasonable period of time to accept/reject the chattel.  Execution is no longer a bar to rescission in the sale of chattels.
- one last issue:  Mr. Justice Huband stated that the misrepresentation had to be fundamental, not material.  

  - confounds the above land-related framework (basically erases the 2nd exception ~ if misrepresentation must be fundamental, it is in substantialibus)

Other Bars to Rescission
1.  Time:  Leaf v. International Galleries (1950)

- went after rescission for a painting which they thought was done by a famous painter

- should instead have called it a promise and got damages for breach

2.  Restitutio in integro:  rescission requires a taking-back of goods on both sides (restitution) ~ however, where fraud is involved, rescission will likely be allowed, even if restitution is not possible.

  - go back to where you were before you contracted

  - some goods don’t really allow you to do that (i.e. perishable goods)

3.  Involvement of Third Parties.

<see above for a complete listing of the bars to rescission>

Whittington v. Seale-Hayne (1900)

- tries to distinguish between damages & indemnity
  - damages come with breach
  - indemnity comes with rescission

- if certain expenses were incurred before rescission, you may claim them as indemnities

- however, these expenses must be necessary (i.e. part of the contract; required by the contract)

  - not exactly a covert way of getting damages in rescission actions (very narrow concept)

Mistake
1.  Only applies to mistake of past or present fact(s)
  - cannot be ‘mistaken’ about the future

 ex. shipping contracts between England & Australia; Suez Canal closed ~ major increase in expenses

  - these types of mistakes as to the future are dealt with under ‘frustration’, not mistake
2.  Also note that mistake would greatly undermine the marketplace.  Balancing of certainty/predictability vs. relief of hardship.
  - courts favour certainty; won’t often overturn a contract for mistake (see p.470).  Only given in the most serious circumstances.

3.  One other difficulty:  mistake is not a comfortable fit in the common law’s theory of contract ~ objective.
  - mistake requires a subjective approach/analysis

4.  Divided into somewhat arbitrary categories.  All deal with this difficult balancing act.  Don’t put too much weight in this categorisation effort.  Often the language is mixed-up/confused.

  ex. common mistake:  both parties make the same mistake.  Different from mutual mistake, where parties are mistaken as to different things.

Common Mistake
Very Different Approaches:

1.  Bell v. Lever Bros.
  - built on the common law:  either valid or void.


- no discussion of equity

2.  McRae v. Commonwealth
  - very different approach

  - looks to the intention of the parties, what they would have wanted.

3.  Solle v. Butcher
  - no contract is void for mistake; it all devolves on equity, according to Denning

~ all are result-oriented.

Bell v. Lever Bros.
- on first blush, it looks like a unilateral mistake
  - employer is mistaken

  - employees were the wrong-doers

- relies on the finding of the jury

- so, the common mistake regards the termination of the employment contracts
- we are concerned with the termination contract

- when Lever Bros. discovered they could’ve simply fired these two instead of paying such high compensation, they wanted to get their money back.

- no equitable arguments put forward.  Judges then faced a finding of valid or void.  No equitable alternatives.

- very confusing judgment.  But, they do identify 3 types of cases where a contract may be void for common mistake:

  1.  Res extincta (p.468)


- where both parties think the goods exist, when in reality they do not.

  2.  Res sua (p.469)


- where both parties believe the seller is the owner, but they are mistaken as to title & the buyer is the true owner.


- buyer is essentially buying his own goods/land

- arose in old English real estate cases, where title registry system was disorganised.

  3.  Fundamental mistake as to quality (p.469)


- mistake of both parties as to the quality of the thing contracted for.

- however, Lord Atkin believes that this case does not fit into category #3 (see top of p.470)

- gives a number of examples where no relief could be granted.

- so he has created a 3rd category; we just don’t know what kind of things would fall into it.  What would be fundamental??

*How can we justify this decision?

  - Lever Bros. themselves don’t seem too innocent, either


- if they were so concerned, they should have built a condition into the agreement, got a representation or investigated it themselves before termination/contracting.


- settled for 30,000l ~ way more than necessary ~ a bonus/gift for good performance

  - this could be construed as a compromise agreement

- don’t like to unravel them

  - certainty issue ~ there are so many agreement like this made all the time*

McRae v. Commonwealth Disposal Commission (1951)

- contract for sale of an oil tanker for just 285l.

- soon the purchasers find there is no tanker.

- what remedy would they want?

  - not rescission ~ they would only get 285l
  - want to find a contract & then breach ~ expectation measure of damages
  - if not, then they want damages some other way:


- fraud/deceit; negligent misrepresentation (didn’t exist yet)

- seller is arguing ‘no contract’.  This is res extincta.

- court sees this as unfair.  Attacks the res extincta rule, through Couturier v. Hastie (the first in a line of cases)

- decide to interpret/construe this contract.  Very different approach than Bell.  Three possibilities:

  1.  Seller says there is a tanker (a guarantee).


- seller is taking the risk that it might not be there.

  2.  Buyer is only buying the possibility that it is there.  No promise of tanker’s existence.

- buyer takes the risk of non-existence

  3.  Agreement is subject to the existence of the tanker.  Express condition precedent to the formation of the contract.

- neither party assumes the risk
- according to this analysis, #1 & 2 create contracts.  In #1, buyer can sue seller upon non-existence.  In #2, buyer cannot sue for breach because he took-on the risk.
- here, the court found a contract under #1
- this analysis hinges on the allocation of risk, not some attempt at categorisation.  Simply look to the intention of the parties.

- this case would now fall under negligent misrepresentation in tort.  Both get reliance amount of damages.  Cannot prove expectation damages.  Basically wanted a tort vehicle to get reliance losses.  Here they used contract to get there.

Solle v. Butcher (1950)

- long-term lease arrangement between plaintiff & defendant for 250l
  - a fair & proper rent; could’ve charged it under The Rent Acts if they had followed proper procedure.

  - plaintiff is the one who advised that the Rent Acts didn’t apply

- then there is a falling out; plaintiff discovers the Rent Acts do apply

  - sues to get his money back & to set the future rent at 140l
- defendant would support a finding of common mistake ~ contract void
  - tenant would have to leave; get to keep the money already paid.

  - if not, he argues that the contract is voidable.  This brings in the bars to rescission.

- Denning finds this to be a common mistake.    His philosophy:  no matter what kind of mistake is made, the contract should not be void, but voidable.
  - it is a question of equity

RATIO:  para 2 of p.484, 1st sentence:  “A contract is also liable in equity to be set aside if the parties were under a common misapprehension either as to facts or as to their relative and respective rights, provided that the misapprehension was fundamental and that the party seeking to set it aside was not himself at fault.”

  - equity also applies to common mistake

TEST:  must be unfair; common mistake as to fact or rights that is fundamental but which is not the fault of the party which wants to rescind.

- A few problems:

  1.  Rule that executed contracts cannot be rescinded


- Denning says that it has not been fully performed.  Let’s not be bound by this rule here.

  2.  Rescission should put the parties back to where they were before the contract was made.


- Denning is no slave to this, either.  Won’t stop him here.

- Denning’s judgment:  rescission WITH CONDITIONS (otherwise it would have been unduly harsh on the plaintiff).

  - Conditions:


- excess rent already paid stays with landlord (unjust enrichment)


- must allow tenant to remain a licensee (no eviction)


- landlord must promise to go through formalities prescribed by the Rent Acts to increase rent to 250l.


- landlord must then offer to the tenant a new lease for 250l
- SUMMARY of Denning’s Judgment:

  - not void at common law, but voidable at equity.

  - bars to rescission not at play here
  - rescission granted, but with conditions/terms.

- could have been regarded as a misrepresentation, not a common mistake.  But Denning wouldn’t have minded, because now both misrepresentation & common mistake have the same remedy.  Brings consistency to the law.

- this only applies where common mistake as to fact.  Could argue that this was a mistake of law & extent of application of legislation.  Denning answers, ‘it also applies to mistake as to rights.  This is such a case.’  How can you tell the difference between rights & law??

- note that misrepresentations must be as to fact.  Picked-up on by Jenkins L.J. in his dissent.

Magee v. Pennine Insurance Co. Ltd. (1969)

- car insurance case; common mistake; contract uberrimae fides (requires the fullest disclosure)

  - insured did not have a driver’s license, like he said he did

  - now insurance company wants to get out of settlement agreement (common mistake that policy was valid).

- Options:

  1.  Void at common law under Bell v. Lever Bros.
  2.  Voidable at equity under Solle v. Butcher
  3.  Not void or voidable.  Contract stands.

- plaintiffs rely heavily on Bell v. Lever Bros.
  - insurance contract is like employment contract

  - settlement of claim is like the termination agreement which was upheld in Bell
- Denning doesn’t like Bell; goes back to views in Solle v. Butcher (p.490).

  - protects the insurer here; if insurance policy was no good, driver should not be able to benefit from settlement on a policy he should not have had.

- Winn L.J. completely ignores Denning’s equitable mistake doctrine.  Tries to find out what kind of mistake is required to nullify the contract.  Applies Bell v. Lever Bros.
- Fenton-Atkinson L.J. also ignores equitable mistake doctrine, but comes to the opposite conclusion to that of Winn L.J.  This was a fundamental mistake which rendered the contract void; Bell v. Lever Bros. is the correct law.
- Just know that there are a variety of approaches to these types of cases.  SCC hasn’t yet decided authoritatively which way we will go.
Summary
Three Approaches to Common Mistake:

  1.  Common law ~ void; nullity (Bell)

  2.  Equity ~ voidable; rescission (Solle v. Butcher)

  3.  Parties’ intentions ~ give effect to this solution (McRae)

- courts are cautious about giving relief for mistake

  - must be fundamental

  - parties should be careful

- common mistake:  both parties are mistaken as to the same fact.

NOTE:  “total failure of consideration” = total failure to perform/gain the benefit.

Mutual Mistake
Raffles v. Wichelhaus (1864)

- no written judgment; only a declaration; judgment for the defendants.

- no contract ~ it was void/a nullity

- there was a mistake as to which ship would bring the cotton (1st or 2nd Peerless ~ October or December)

* There exists in the offer a LATENT AMBIGUITY ~ which ship?

  - reasonable people could interpret it in different ways
  - indeed, this is exactly what happened in this case

- this is what is called ‘mutual mistake’
  - they do not share the same mistake, but are mistaken as to the offer
  ex. Offer to sell my car ~ however, I own both a green & a white one.


- the terms do not suggest which one is being sold.


- if buyer is thinking of white car & seller is thinking of green car, there is no contract due to a mutual mistake.

Lindsey v. Heron & Co. (1921)

- points out that this is merely a question of uncertainty
- don’t need a fancy doctrine to dress this up

  - probably came from textbook writers’ envy of the civil law & their extensive writings on mistake

FACTS:

  1.  What will you give me for 75 shares in Eastern Cafeterias of Canada? (seller)

  2.  I will give you $10.50 per share for Eastern Cafeterias. (buyer)

  3.  Accept. (seller)

- there are two companies:
(a) Eastern Cafeterias of Canada Ltd.










(b) Eastern Cafeterias Ltd.

- most likely made an argument on textbook writers’ take on Raffles v. Wichelhaus.  Quite plausible.

- however, the court said ~ we can’t ignore that first statement which is sufficiently certain.  There is no latent ambiguity.
- no mutual mistake here
Unilateral Mistake
- mistake as to fact or terms of the contract
- cases fall into two categories:

  1.  mistake by buyer
  2.  mistake by seller
Mistake by Buyer
Stambovsky v. Acklev (1991, NY)

- let us first go back to Bell v. Lever Bros. (p.470)

  - has something to say about unilateral mistake

  - hypothetical:  A buys B’s horse, thinking it is sound.  Pays the price of a sound horse.  He would not have bought the horse if he had known it was unsound.  If B has made no representation as to soundness and has not contracted that the horse was sound (did not make a warranty), A is bound & cannot recover back the price.


- only ways to get out:


  1.  Misrepresentation ~ voidable; A may rescind.


  2.  Promise/guarantee/warranty ~ damages/termination.

  - this is the doctrine of caveat emptor; no relief for unilateral mistake as to fact, on the part of the buyer
  - hypothetical:  A buys house from B.  It is in fact uninhabitable.  A has no remedy WHETHER OR NOT B knew it was uninhabitable.

  - hypothetical about buying the garage

  - all feature unjust enrichment; A suffers hardship, but no remedy is available because court holds on to strict, pure principles of contract.  Want high degree of certainty.

  - helps us to see where the law has come from

- some people characterise Lever Bros. as a case of unilateral mistake; it might very well have been, but it would make no difference ~ either way there would be no remedy.
- in this case, it is clear that seller knew full well that the house was haunted; most likely realised that out-of-town buyer did not know.

- dissenting judge is totally in-line with Lord Atkin; goes back to doctrine of caveat emptor ~ no relief for unilateral mistake of fact.

- majority is much more sympathetic to buyer

- this is not the kind of thing a reasonable buyer would check
- rescission granted.
Smith v. Hughes (1871)

- landmark case on mutual mistake
- attempts to distinguish between unilateral mistake as to fact & as to terms of the contract
- old oats/new oats case
- concerned with a charge to the jury ~ too confusing
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- first question:  did buyer say the oats were old?  Jury says “No”.
- thus, it is a unilateral mistake.  Possibilities:
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  - we know the remedy here ~ no relief under Bell
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  - no remedy here, either; again under Bell
  - however, this is where Stambovsky would fit-in
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  - buyer imagined that seller was guaranteeing that the oats were old, when really he did not.
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  - buyer has misconstrued the terms of the offer
  - seller is aware of this
- Court is trying to show that there is a distinction between mistake of fact & mistake as to terms of contract.

  - #1, 2 & 3 are all valid contracts (equitable doctrine only intervenes later)
  - only at #4 is contract VOID

- failure of offer & acceptance ~ no contract
- no duty to disclose

- now the court has to come-up with a charge to the jury that differentiates between #3 & 4

- court feels that this is likely #2, but the jury seems to have come to the ‘wrong’ conclusion (picked #4)

- note that initial charge to the jury was not wrong, just confusing

* it becomes crucial to decide what kind of error it was:
  - if it was a mistake as to what was being promised/contracted for OR
  - if it was a mistake as to what he was buying (mistake of fact)
  CONTRACTING vs BUYING:


- buying = mistake of fact

- contracting  = mistake of terms
- doesn’t think that there was a mistake as to terms of the contract here.  Seller should win ~ contract should stand.

- to find #4, there must be a communication on the part of the buyer to indicate to the seller that he has misconstrued the offer.
- Note:  in #3, the offer is sufficiently certain.  A reasonable person would have understood it, but subjectively the buyer made a mistake.  If not, we should look to mutual mistake to resolve it.
- Also note:  equity can step in & provide relief in #1, 2 & 3, though there is no set formula for when it may do so.
Mistake by Seller
- much more litigated

- offeror offers a price
- makes an error
- offeree most likely realised this mistake; instead of double-checking it & getting a proper offer, they snap this one up
- Court doesn’t want to let this happen

Hartog v. Colin & Shields (1939)

- writes ‘per pound’ instead of ‘per piece’
- all along they had been talking ‘per piece’; buyer realises this mistake & snapped it up.

- contract void

Imperial Glass Ltd. v. Consolidated Supplies Ltd. (1960)

- mistake in calculation ~ price way off

- contract upheld; won’t go into equity

What’s the difference?

  Factors to be considered when deciding if relief should be granted:


1.  Is mistake known?


2.  Is it fundamental?


3.  Degree of reliance

4.  Degree of unjust enrichment

5.  Degree of negligence on part of offeror (we don’t want to encourage sloppy bargaining)

- note p.515:  mistake in Imp. Glass was not in the offer, but in the motive/reason for making the offer.

- in favour of the offeree (arguments supporting no relief):

  1.  Offeror was negligent.

  2.  Offeree has relied on it.

  3.  Creates uncertainty in the market.

- in favour of relief:

  1.  Fundamental.

  2.  Offeree should have known
  3.  Acting in bad faith.

- depends on the type of mistake (classification):
  1.  Mistake in the offer (relief granted)
  2.  Mistake in motive/reason (no relief)
- harkens back to Smith v. Hughes:  relief only to be granted where there was a mistake as to the term of the contract which was known to the other party.
- we are told Hartog falls into #1 (so does McMaster Univ.), whereas Imperial Glass falls into #2
- note both categories likely require the mistake to be fundamental
McMaster University v. Wilchar Construction Ltd. (1971)

- labour unrest; tenderers were unsure about wages/labour costs

- every other tender contained an escalation clause, depending on unions’ settlement.  Wilchar left out that page in their tender (obviously it was missing ~ pages were numbered)

- University snaps it up

- relief granted

  - a patent (as opposed to latent) mistake
  - mistake as to the offer (express yourself wrongly/misspeak) ~ as in Hartog
  - putting forward something you never meant to offer & that is patently obvious to the other party
- contrast with Imperial Glass:
  - no mistake in communication ~ they wanted to offer a tender of $2000…even confirmed it.  Only subsequently did they realise their miscalculation.

  - not purely patent ~ initially latent, but as more tenders came in, it became obvious

- Courts never ask:  how serious is the mistake?  Serious = give relief; not so serious = relief.

  - wouldn’t this be easier???

- how about a hypothetical:  upon receipt of offer, the buyer calls the seller & points out their ‘mistake’.

  - if they confirm it (as in Imperial), no relief

  - if they realise immediately (as they would have in Hartog and McMaster) their mistake, we should give relief

Belle River Community v. Kaufman (1978)

- classic situation

- a latent but fundamental mistake in a construction tender
Why is this so common?

  - tenders are only submitted at the last possible moment so they can be totally up-to-date

  - leads to rushed & sometimes sloppy calculations ~ mistakes happen

- Belle River is important because it rejects classification scheme
  - prefers to analyse whether mistake is fundamental
  - sets-up a new framework:


1.  Is there a fundamental mistake that affects a fundamental term of the contract?


2.  If yes, once the offeree learns of this mistake, there can be no contract.
- much closer to the law of most American states (see Buffalo Municipal Housing Authority v. Gross Plumbing & Heating Co. Inc.)

American Approach:
  - much simpler, straight-forward approach


1.  Look to see what kind of error it is:


  a.  mathematical

b.  clerical

c.  judgment


- relief for (a) & (b), but not (c) ~ technical errors


2.  Must be very strong proof of error (to prevent fraud)


- must be an honest mistake


3.  Requires immediate notification once offeror discovers error.


4.  Would it be unconscionable to enforce this contract despite the mistake?


- goes right to the heart of the issue:  should we provide relief here?


5.  Note that negligence is no bar to relief.

- Belle River starts us down this road

Ron Engineering v. Ontario (1981)

- similar facts to Belle River
Issue:  should we follow the classification framework begun with Smith v. Hughes or should we go down the new path created by Belle River?
- the court says:  this is not a case of mistake.  Doesn’t truly answer this dichotomy in theory.  However, by its result, it rejects Belle River.
The Conventional View of the Tendering Process (Pre-Ron):

  1.  Invitation to tenderers

- call for offers


- classic invitation to treat
  2.  Tenders submitted

- a series of offers

- standard-form

  3.  Owner chooses one of the tenders

- acceptance
  4.  A formal building contract is entered-into

- question:  when is this contract binding?  Upon acceptance of tender OR only once the formal contract is completed.
  5.  To settle this question, bid bonds are used.


- bid bonds are meant to guarantee that accepted tenderer will go through to the final contract (complete Step #4)

  ONE CONTRACT
The Ron Engineering View:
  TWO CONTRACTS
  1.  Contract A is created when a tender is submitted.

  2.  The moment the tender is accepted, Contract B arises.

  - thus, the invitation to tenderers is an offer & submitting tenders is acceptance.

  - Contract A binds the tenderers to several obligations:


1.  No revocation of their offer (becomes an option)


2.  If you are chosen, you will enter into a formal contract.

  - Purpose:  binds the tenderers into this negotiation process
  - Problem:  Estey’s reasoning ~ says Contract A is a unilateral contract.

- this cannot be, because the owner would be the offeror & the tenderer would be offeree.  Cannot put forward conditions on offeree once act of acceptance is performed.

Review of the Ron Engineering Analysis:
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2.  Contract B

  - the formal building contract

- wanted to make the term of the bidding process contractually binding

- noted that we are not dealing with Contract B, but Contract A

  - when Contract A was made, no one was aware of the mistake

  - no relief for mistake here
Policy Issues:

  1.  “The integrity of the bidding process is all-important.”

  2.  The law should provide strong incentives for care & prudence in the tendering process.

  3.  Avoids the whole problem of determining what kind of mistake was made

  4.  Not interested in protecting the interests of the contractor.  They would argue:


a.  complex process


b.  under pressure


c.  mistakes inevitable


d.  no reliance


  - creates a windfall for the owner

Calgary v. Northern Construction (1986)

- the same fact scenario; same issues as in Ron Engineering
- here, the owner has a number of remedies available if tenderer refuses to enter into the formal contract.

  - decide to go after the difference between the bids ($400,000), rather than for the deposit ($1 million)

- tenderer has broken Contract A

- follows Ron Engineering; clean-up a few things along the way:

  1.  Exactly when did Contract B come into place?

- upon acceptance of the tender OR when the formal documents are executed?


- this court picks Option B:  when the formal documents are executed
  2.  What if tenderer enters into Contract B and then argues mistake?

- court says that you can’t raise mistake here, for everyone now knows about it & still executes Contract B.


- there will be no relief for mistake either way
  3.  Dissenting judge said Smith v. Hughes still governs other types of unilateral mistake.  Ron Engineering only governs contracts made under a bid bond/tendering system.

- what if city had gone for the full $1 million?  Why didn’t they?

  - a ‘penalty clause’ OR ‘liquidated damages clause’

- if amount payable is totally disproportionate to the damage suffered, the court will label this a penalty clause ~ it is void.

  - normally the court will not grant punitive damages in contract


  - can’t get indirectly what the court will not give you directly


- obviously, the presumption is that instead it is a liquidated damages clause ~ an honest & reasonable sum
  - if they had tried to claim the $1 million, might have run afoul of this rule

  - dissenting judge relies instead on equitable doctrine of unconscionability

- he decided that it was not unconscionable to award $400,000

- will only come about when clause imposes a grossly disproportionate burden upon the tenderer
- SCC takes this case as an opportunity to reaffirm Ron Engineering
  - don’t say anything else very useful

- Now tenderers have also found that this new analysis can benefit them as well

  - any assurances made in invitation for tenders now become binding contractual promises
  - there may be an implied promise that owner has no secret preference
See MJB Enterprises v. Defence Construction (1999), 170 DLR (4th) 577

  - dealt with the issue of compliant bids
  - in this case, the owner accepted a bid that did not comply with requirements laid-out in invitations for tenders.

  - not allowed to do that; unfair to other tenders.

Mistaken Identity
- most fact scenarios are the same:


[image: image23.wmf]A

B

seller

rogue

usually goods

C

innocent purchaser


  - B offers to pay by cheque; A is uncomfortable.  B goes to work ~ convinces him that he is totally credit-worthy.  A takes the cheque & B takes the goods.  Cheque bounces.

  - now, who owns the goods?  What effect does A’s unilateral mistake as to identity have on these contracts?
Two Possibilities:

  1.  Voidable (would be anyway, due to doctrine of misrepresentation)

  2.  Void
- if void, there is no contract between A & B ~ no title passed.  A can sue C for conversion.

- if voidable, rescission would not be granted because the goods have already passed to a third party, C.
Lewis v. Averay (1971)

- one could argue that the offer was made to Richard Greene, the actor.  Offer must be accepted by the person it is addressed to.

- however, one could also argue that the offer was made to the man standing in front of him.

- the issue is really where this loss should be allocated.  Should A or C bear the cost?
  - note that the claim is for 330l (probably how much the car is worth)

  - A was trying to sell it for 450l; C snapped it up at 200l.


- they are both equally innocent (but in some cases they are not - this can make a difference)

   - the authorities are generally in favour of Denning’s view that C should prevail.

  - thus, unilateral mistake as to identity renders a contract VOIDABLE, but arguments can be made both ways.

Non Est Factum (a.k.a. ‘The Deed is Not Mine’)
Saunders v. Anglia Building Society (1970)

Facts (you won’t find these in the judgment):  old Mrs. Gallie, 84 years old, has only one asset, her home.  She has one nephew, Parkin.  They are very close.  She planned to leave the house to him under her will.  Parkin has a friend named Lee, who is being hard-pressed by his creditors.  Need to get some money.  A third friend, a dishonest managing clerk of a law firm, joins the conspiracy.  Lee & Parkin draw-up a contract of sale which indicates that Mrs. Gallie was selling her house to Lee for 3000l.  Parkin goes to his aunt, to have her sign it.  Unfortunately, her glasses are broken.  She doesn’t know what it says.  Parkin says it is a deed of gift to him, to help him raise money.  So she signs it.  Then our 3 friends convince a mortgage company to give them a mortgage on the property.  Mortgage doesn’t get paid & the company attempts to foreclose & evict Mrs. Gallie.

- now Mrs. Gallie must fight the mortgage company

- this is obviously a contract based on misrepresentation ~ makes it voidable.  Can’t get rescission due to involvement of third parties.
- lawyers want to make it void, so they plead non est factum
Conventional Requirements to Prove ‘Non Est Factum’
  1.  Must be a mistake as to the character or nature of the transaction, not just a mistake as to contents of the contract.


- must be a different class of contract (ex. thought it was an employment contract, but it was for insurance)

  2.  Negligence was not a bar to establishing non est factum.

- here, Mrs. Gallie thought she was signing a deed of gift, not a contract for sale.

- made stronger since negligence is not a bar.

- Lord Wilberforce comes along & wants to ‘tighten-up’ this doctrine

  - too broad

  - not in-step with the times

  - his new test:

1.  The document must be fundamentally different than what it was thought to be.

2.  Negligence IS a bar to establishing non est factum.

- this is not good for Mrs. Gallie

  - Court not sure if it was fundamentally different, but she was certainly negligent

- only to be used in special & rare circumstances.  Much more narrow.

- seems highly unjust EXCEPT Mrs. Gallie had died in the course of the litigation.  Saunders is her executor.  Parkin would have gotten the house under the will.  This would not do.  So the building society wins (became a contest between Parkin & the mortgage company)

The Canadian Experience with ‘Non Est Factum’

- What will Canadian courts do?

  - we had all the while held to the traditional view (lead case:  Prudential Trust Co. v. Cugnet)

  - in Marvo Colour Research Ltd. v. Harris, it was not fully decided.

  * adopted the second point, that negligence IS a bar to non est factum, but they did not decide what type of error was required.
Marshall Wells Ltd. v. Myszcyszyn (1984)

- begins by saying that this is a case of non est factum, but does not go on to lay-out the requirements of the doctrine

  1.  From Saunders:  must be a mistake as to the class or nature or character of the document, or according to Lord Wilberforce, it must be fundamentally different.
  2.  From Marvo:  negligence is a bar to a claim of non est factum
- how does this case fit these requirements?  Judge doesn’t say.

  - looks instead to the circumstances of the signing, the confusing language of the document, the fact that he had declined to sign the same thing many times before, the inequality of bargaining power, the fact that signor was not even given a copy for himself.

- much more focused on the facts
- doesn’t really care how the case was decided:  misrepresentation, non est factum, unconscionability.

Undue Influence, Duress & Unconscionable Transactions
Chronological Development of the Law:

  1.  Duress

  2.  Undue Influence


a.  where influence is proved


b.  where a presumption of undue influence arises

  3.  Economic Duress

  4.  Unconscionability

Duress
- originally a common law doctrine

- led to a contract being VOID
- very narrow

- where person forced to enter into a contract by physical violence or threats thereof to signor or his close family (or possibly threat of imprisonment)
  - did not include threats of property damage, etc.
- a debate now as to whether it would render a contract void or voidable
Undue Influence

- equitable doctrine (renders contract or gift VOIDABLE)

  - two categories:

a.  Where the influence is proved (characterised by a domination of will)

  - no existing special relationship between the parties


  - the actions or words of one party coerce the other to enter into a contract they do not want to enter into


  - nowadays, any duress will likely fall under undue influence

  - law shies away from any close or concrete definition of “undue influence” ~ very wide.


b.  Where a presumption of undue influence arises (relationships which give opportunity for dominating influence)

  - requires the parties to be in an existing special relationship

  - presumption that contract is voidable


- must be rebutted to save the contract; very hard to do



- must show that weaker party has had independent advice; preferably independent legal advice

  - the difficulty is deciding what is meant by ‘special relationship’


1.  Fiduciary:



  - solicitor/client



  - doctor/patient



  - trustee/beneficiary



  - parent/child



  - religious leader/follower



2.  Any other ‘special’ relationships



  - how do we identify these relationships?




- there must be a meticulous examination of the facts (very fact-oriented, fact-




based)




- must ask if, on the facts, there was a potential for domination of one party over 



the other.



- if so, a presumption of undue influence arises



- then we must see if this presumption has been rebutted.




- in both Geffen and Lloyd’s Bank v. Bundy, the presumption arose, but only in 



Geffen was the presumption rebutted (she had independent legal advice)

- one other issue:  must you also show that the contract is to the ‘manifest disadvantage’ of the plaintiff?
  - not required in the first category (though most times such manifest disadvantage will be present)

  - does not apply to gifts
  - in second category, you are either concerned about:

1.  The validity of the consent OR


2.  The very unfair bargain.

  - if you are trying to perfect consent, manifest disadvantage seems irrelevant.  If you are trying to overturn an unfair bargain, manifest disadvantage will more likely be required to be shown.
- this question is still largely undecided

Economic Duress
- recent phenomenon

ex. 
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  - A wants to up the price.  If not, he will break the contract.  Same problem as in Gilbert Steel.

  - however, knowing about Gilbert Steel, A also arranges for some nominal consideration to pass.

  - thus, there is consideration (Gilbert Steel does not apply)
  - B then turns to coercion argument to invalidate the contract.
  - the courts have categorised this as economic duress (where A is threatening bad economic consequences if B does not renegotiate)
  - not used often to vitiate contracts

  - now, courts are relying on American contract law in respect of this

ex. Pao On v. Lau Yui Long (P.C.) & North Ocean Shipping v. Hyundai (Q.B.)

  - the courts have said that extreme circumstances would be required (accept that in a capitalist society some economic pressure will be exerted ~ need something more:  economic coercion)

  Factors:


1.  Contracting party protested before entering contract.


2.  Does the contracting party have an alternative adequate legal remedy (Query: what is meant by ‘adequate’)


3.  Did the coerced party have independent legal advice?


4.  After contracting, has the coerced party taken steps to avoid it?

5.  Contract must be entered against their will.
Unconscionability
Two Requirements:  (to make a contract VOIDABLE for unconscionability)

  1.  Gross disparity in consideration.

- normally, the courts will not examine the adequacy of consideration; this is the exception.

  2.  Relationship of great inequality between the parties.

- significant power differential.

- open to rebuttal by the defendant:  best to show that weaker party had independent (legal) advice
- think back to case of Keewatincappo v. Clearsky
Harry v. Kreutziger (1978)

- not a misrepresentation as to his possibility of getting his license because it was a statement of belief or a statement as to the future, not a misrepresentation of fact.
- rely instead on doctrine of unconscionability

Factors:

  - plaintiff’s physical infirmity

  - lack of business sense

  - defendant reassuring him about possibility of getting a license, then holding back $570 of the already measly consideration.

Lloyd’s Bank v. Bundy (1974)

- despite Denning’s attempt to formulate a broad & general principle, this case most likely fits into category of unconscionable transactions.

  1.  Gross disparity in consideration:  Father signs away his last asset (worth $10,000) for a mere $1000 extra for his son’s credit limit.

  2.  Relationship of inequality:  Father trusted the banker.  Did not have independent legal advice.  Would have done anything for his son.

- this was unconscionable.  Contract set aside.

Denning’s General Principle
- all these cases rest on:

  1.  the inequality of bargaining power &

  2.  an unfair transaction.
- Denning wants to generalise & maximise judicial discretion/power in this area
- has been received fairly warmly in Canada, but not by the House of Lords

Lambert’s General Principle
- narrows it down to a single question:  is this a marked departure from community standards of commercial reality?
  - if so, contract should be rescinded
- this is how he decides Harry v. Kreutziger
- maybe this is the way the law is headed

- judges are looking for almost a policing power in respect of gross unfairness/unconscionability.  Don’t want to be tied to narrow or hard & fast rules.

A Broader Concept of Unconscionability
Two Types:
  1.  Procedural (what went on between the parties?)

  2.  Substantive (what is the agreement itself?)

- the law in this area was traditionally concerned with procedural unconscionability (duress, undue influence)

- in unconscionability, the court looks to both procedural (position of the parties) and substantive (gross inequality of consideration) unconscionability.
- Denning keeps with this type of analysis…just on a more general level.

- Lambert goes a little further & combines them all together in a question of morality & community standards
- Note that neither will go so far as to say that mere substantive unconscionability will render a contract voidable.
Let’s look to the facts of Greisshammer v. Unger & Miami Studios of Dance (1968)

- woman signed up for over 100 hours of dancing lessons, mostly because of the pleasant instructor

- once the lessons commenced, a new instructor was brought-in & now she regretted her decision

- no duress; doesn’t really fit unconscionability (no gross inequality of consideration).  Should the contract be rescinded?  How far should we go?

- Court of Appeal would not grant relief in these circumstances.  Would Lambert have decided differently?

- a foolish, not an improvident, bargain
- not sufficiently bad conduct to merit relief

  - not enough procedural unconscionability

- may now be governed by Consumer Protection laws

One Last Note on Vitiating Factors:  Problem with Remedies


[image: image25.wmf]Misrepresentation

Mistake

Coercion

VOID at common law (has fallen out of favour)

VOIDABLE at equity

Unconscionability


- voidability is still a fairly harsh remedy.  Unscrambles the eggs; puts the parties back to the status quo ante.

- sometimes damages is a much more fitting remedy; judges are more comfortable with it.

  - contract still gets performed, but damages compensate losses that are incurred

- for instance:  if court finds a misrepresentation, the contract is voidable.  Instead, the court may construe the ‘misrepresentation’ as a promise/warranty which receives damages.

- another example:  what if consumer buys a defective appliance?  Was this a mistake or was there a promise that the goods would not be defective?  Mistake will lead to rescission; breach of promise gives rise to damages, but contract is still performed.

- courts are much more comfortable with transactions going ahead & then providing damages.

- DO NOT think that these vitiating factors are the court’s only tools/methods for granting relief.

How to Analyse a Contract
Where do we start?

  1.  Express terms of the contract.

  2.  Implied terms of the contract.


- may be implied by statute

Implied Terms
Classic case:  The Moorcock (1839)

- contract to dock the boat

- tide goes out, boat damaged because port was too shallow.

Issue:  who was responsible for this damage?

  Wharf owner:  I made no express promise about the fitness of the river-bottom

  Boat owner:  You don’t need to spell everything out.  An implied term of this contract was fitness for the purpose.
- court agreed:  this was an implied promise.  Damages were payable.
- however, the courts are wary about implying terms.  They will only imply terms which are necessary to give business efficacy to the intention of the parties (make the contract work).
- trying to divine what the parties would have intended if they’d put their minds to it.  What terms would they have imposed?

From Shirlaw:  need to be something so obvious that it need not be said.

  Ex. A & B are bargaining.  C, an officious bystander, says “Why not include such & such a term?”  Both A & B would have said, “Well, of course.”  Then it will be implied.

Synthesis attempted in B.P. Refinery case:

  1.  Term must be reasonable & equitable.

  2.  Must be necessary to give business efficacy to the contract (from The Moorcock)


- if contract will work without it, court should not imply it

  3.  It was obvious (from Shirlaw)

  4.  It is capable of clear expression.


- clarity & certainty required

  5.  Cannot contradict an express term of the contract.
- realistically, need not be essential to make the contract work.  May also be used by the court to make a contract fairer.
- think back to Carlill v. Carbolic Smokeball Co.
  - implied term as to how long the protection lasted

- Dawson v. Helicopter:  term implied to give business efficacy

- Hillas v. Arcos:  court implied terms to fill-in a bare-bones contract.  Nearly constructed a whole new contract.

Wood v. Lucy, Lady Duff Gordon 

- endorsement contract ~ one of the very first

- Lady Duff Gordon was a famous fashion designer; survived the sinking of the Titanic.

- contract between Lucy & Wood now before the court

- Lucy broke the contract with Wood by signing with Sears Co.

- Wood sued.  Defendant now argues:  no consideration.  He never reciprocated my promises.

  - promised to give him sole use of her name for endorsement purposes

  - he never promised to do anything; only obtained the right to use her name
- Cardozo implies a promsie that Wood would use his best or reasonable efforts as her agent
- this gives the contract business efficacy:  why would they have entered into it if it did not make them both some money?  Should be an implied obligation.

- believes the law has moved beyond its primitive formalism & requirement of express terms.

- these passages were quoted by the Supreme Court of Canada in Dawson v. Helicopter
Tobias v. Dick & T. Eaton Co. (1937)

- similar arrangement.  Tobias has exclusive right to sell Dick’s tractors.

- doesn’t seem to be doing a very good job.

- Dick breaks the contract; turns to Eatons to market his tractors instead

- Court will not imply a term here.  No contract.
  - Dick can walk away

- Why?  Because the court feels that Tobias was initially fraudulent & tricked Dick into signing this contract.  Why should the court help him now?
- Could have said:  there was a promise by Tobias to use best efforts.  He did not, so Dick was excused in repudiating the contract.  Not liable.

Two Types of Contracts Before the Courts at this Time:
1.  Output Contract:  buyer agrees to take on the total output that the seller produces.  But the seller has not promised to produce a certain amount or anything.

  - court implies a promise on seller’s part that if he does produce, he will not sell to anyone else.

  - does not bind him to produce, but does its best to rescue the arrangement

2.  Requirement Contract:  seller promises exclusive supply to buyer, but buyer does not promise to buy any certain amount.  Court will imply a promise that if buyer needs seller’s product, he can buy only from this seller.

Legislation Which Implies Terms
- Sale of Goods Act
- Consumer Protection Act
- Business Practices Act
(won’t be examined on these statutes…just important to understand)

Sale of Goods Act
- best to look at the state of the law beforehand to understand why such legislation was passed:

  - ruled by doctrine of caveat emptor ~ buyer beware!

  - had to inspect it or secure a warrant/representation

  - didn’t cause too many problems in a rural agrarian society.  Complicated by high-tech products of today.

- law could’ve responded in different ways:

  - open-up law of mistake

  - say a special duty to disclose exists

  - imply promises

- see ss.14-17

- language of this Act has been generously & broadly interpreted.  Put you in the position you would’ve been in if promises had been true.

- One Problem:  whole Act can be overcome by an exemption clause.  sellers have much more power than buyers in today’s society.

- thus, the Consumer Protection Act was passed

The Consumer Protection Act
- NOTE:  not all sales of goods/services are covered by this Act (look to definition section)

- Important Point:  see s.58(1):  “Notwithstanding any agreement to the contrary…” ~ cannot be excluded by an exemption clause

- note the expansive definition of express warranties (s.58(8))

- another important point:  oftentimes manufacturer is the one who provides the warranty.  If they don’t stand by it, you’ll have to sue them in Taiwan, Japan or Alabama, etc.  Section 58.1 pulls that warranty into the jurisdiction & ties it to the retailer.

- what about those extended warranties they try to sell you?

  - used to be that they were contracts with some unknown bonding company.  Sometimes they would go bankrupt.

  - s.58.2(1) also ties these types of warranties to the retailer to make them more easily enforceable.

- why buy extended warranties when you can get statutory ones for free??
Pre-Contractual Statements
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- can these be considered as warranties?

Leading Case:  Heilbut Symons & Co. v. Buckleton
  - wants damages.  At this point in time, you can only really get that by showing breach of contract or fraud.


Breach of Contract:  damages to the measure if the statement had been true

Fraud (tort measure):  damages in the amount if the statements had never been made
  - don’t want to argue misrepresentation ~ bars to rescission = no recovery.

  - Policy Concerns:


1.  Buying shares is a high-risk venture.  Shares go up & down.  Why should courts compensate?


2.  On the facts, there was no evidence that the seller did much digging here.  Persuaded by defendant’s reputation.  No serious inquiry.

  - the problem with this judgment is its hostility to such liability EVER.  Sets the bar quite high.

  - doesn’t want people to get damages for misrepresentations
- took until 1964 for tort law to recognise negligent misrepresentations, due in large part to Derry v. Peek and Heilbut Symons
- thus, pre-contractual statements may be interpreted in two ways:

  1.  Warranty:  term of the contract ~ damages
  2.  Misrepresentation:  rescission granted.

- Lord Moulton strongly stated that the court should stick to #2.

- modern courts don’t want to go this route ~ run into the bars to rescission.

  - would rather call them warranties - terms of the contract - and award damages.
- depends on a judicial characterisation of the pre-contractual statements.

Oscar Chess Ltd. v. Williams (1957)

- normally Denning would push the warranty analysis.  However, this is not the right type of case.  In Denning’s world, car dealers lose & consumers win.  Needs to go the misrepresentation route.
- if the facts were different, he would prefer to go the warranty route
  - this is his position in Dick Bentley Productions
- Courts now generally prefer the warranty analysis.

- In Heilbut Symons, the court said that intention was key

  - strong evidence would be required to persuade this court that they were intended to be binding promises/warranties

  - preferred the misrepresentation route ~ leads to rescission, not damages (must work against bars to rescission)

- Denning wanted to push his warranty theory, but Oscar Chess was not the right kind of case (car dealer is the buyer)

- they both thought it was a 1948 model
  - could have gone the ‘common mistake’ route; followed Solle v. Butcher ~ would have been barred from rescission
  - could go the misrepresentation route.  Also barred from rescission.

  - could go the warranty route.  Would have gotten damages for breach of contract.  Buyer would win.

- doesn’t want buyer to win here
  - he has superior knowledge in this area

  - he knew the car (had ridden in it many times)

  - he waited so long to act

  - he should have known of such a risk

- besides, seller was not being dishonest.  Only passed-on the information he had.

- this case is the anomaly.  Normally, Denning prefers the notion of warranty (as in Dick Bentley)

- Compare & contrast passages at p.636 & p.640:

  - Denning totally repudiates Moulton

  - thumbing his nose at traditional distinction between fact & warranty


- normally, facts are misrepresentations.  Now facts are warranties, according to Denning.

- thinks damages a more reasonable remedy

Dick Bentley Productions Ltd. v. Harold Smith (1965)

- now Denning has a case where seller is the car dealer, who makes pre-contractual statements.

- further repudiates Heilbut Symons (see p.646)

- uses the language of misrepresentation

- not to suggest that the misrepresentation/warranty framework does not exist, but that judicial attitudes toward it have changed over time.

- can really go either way:  judge can find a misrepresentation as to fact or that the parties intended it to be a promise.  Not too difficult to get around it.

Note the third possibility, resulting in no remedy ~ mere puff/prediction/opinion.
Ennis v. Klassen (1990) - DISSENT
- dislikes the majority’s finding of misrepresentation & rescission

  - doesn’t want to open-up the rescission remedy
- would rather look to the Sale of Goods Act ~ damages remedy

  - breach of implied promise (s.15)

- one problem with Twaddle’s judgment:  confuses his terminology (repudiation/rescission)

Legislation
- the various Acts try to provide damages remedies to certain types/groups of consumers

- the law has gotten terribly complex in this area

- legislature felt it had to do something to protect consumers

The Business Practices Act
- fairly limited in scope (note definition of consumer transaction)

- however, also puts duties on supplies (tries to get rid of the privity problem)

- two unfair business practices:  deception (s.2) and taking advantage (s.3)

  - takes into account a wide range of statements ~ broad ambit

  - note s.2(1)(a) ~ disclosure requirement.  Caveat emptor no longer applies.

  - what is meant by “taking advantage”?  Broad or narrow?


- duress; coercion; unconscionability???

- Possible Remedies:

  1.  Mediation

  2.  Prosecution

  3.  Civil suit.  See possible court orders (s.23(2) p.666)


- damages; rescission; injunction; specific performance; exemplary or punitive damages (quite unusual)

- cannot be exempted

Case of Arnold v. Gen-West Enterprises Ltd is illustrative

- see how far we’ve come from caveat emptor & Smith v. Hughes
Parol Evidence & Two-Party Collateral Contracts

Parol Evidence Rule
- applies where there exists a written contract that seems to be complete in & of itself.
- now allege that pre-contractual statements (normally oral) were made
- First Step:

  - must determine what these pre-contractual statements were ~ warranty?
- Step Two:

  - if so, how do they affect the written contract?

- ignore them?

- allow them to supersede?

- The Rule:  cannot admit parol (oral) evidence to add to, subtract from, vary or contradict the written contract
  - attempts to exclude oral or verbal warranties; emphasises the written contract.

  - strictly applied in Hawrish v. Bank of Montréal (1969)
- why do we have it?

  - certainty/efficiency of the marketplace

  - finality

  - probably linked to the ‘best evidence’ rule

- however, to ignore these oral statements will many times result in injustice.

- created in the 19th century:  didn’t use standard-form contracts like we do today

  - they had tailor-made contracts

- to amplify these written, standard-form contracts, people make oral promises

- tension between the old rule & these new circumstances

- unfortunately, the rule’s biggest proponents:  Supreme Court.

  - parallel Hawrish with Gallen:  SCC vs. trial/appeal courts

- see p.687:  list of EXCEPTIONS to Parol Evidence Rule
  (e) to establish a COLLATERAL contract

- doesn’t say that you can’t have two contracts
  (f) the document was not a whole agreement (where parties meant contract to be part oral & part written)
  - judges shouldn’t have any trouble getting around the rule with these two vehicles

Hawrish v. Bank of Montréal (1969)

- oral promise that this is only an interim guarantee
- in written form, it is not.

- one further complication:  contained an ‘entire agreement’ clause
  - trying to shut-down exceptions (e) & (f)

- Extraneous Factors:

  - he was a lawyer!

  - not a real consumer transaction

  - facing strong precedents

- Supreme Court took a very strict view; applied the rule strictly

Gallen v. Allstate Grain Co. Ltd. (1984, BCCA)

- seeking damages for either:

  1.  breach of warranty

  2.  breach of collateral contract

  3.  negligent misrepresentation

- Problems:

  1.  Pre-contractual statement:  how do we classify it?


- misrepresentation:  no remedy


- warranty:  damages remedy

  2.  Parol Evidence Rule:  oral warranty & written contract conflict


- no ‘entire agreement’ clause here
- Lambert’s comments on the parol evidence rule:
  1.  It is a reasonable rule


- try to pull-in these verbal statements into the written contract

  2.  Not an absolute rule.


- not to be applied blindly


- it is a tool for the unscrupulous to dupe the unwary


- detests Hawrish; don’t want SCC to repeat that performance!

  3.  Looks to previous SCC cases to try & find a loophole; create an exception.

  4.  <We’ll come back to this one later ~ see Curtis>

  5.  Biggest worry:  where oral warranties completely contradict the written contract.  Tries to restrict parol evidence rule to these types of cases.  Need not worry where they add, subtract or vary.

  6.  Just a presumption in favour of the written contract, nothing more.  Presumption is stronger in cases of absolute contradiction.
  7.  Should be applied more rigorously where contract was individually-made (not so strict in cases of standard-form contract)

  8.  Presumption weaker where oral warranty is specific & written exemption is general.

- finds that Gallen is no absolute contradiction (between oral warranty re: weeds & written exemption about yield), thus parol evidence rule need not apply.

A Review of the Parol Evidence Rule

- this problem only arises when oral warranties precede a seemingly complete written contract.

  - this is where the parol evidence rule arises
Exceptions:

  1.  Collateral contract

- there are two contracts (1. an oral unilateral contract & 2. a written contract)

  2.  Written contract was actually meant to be part written and part oral.  Written contract not complete.
Issue:  will exceptions be broadly or narrowly construed?

  - narrow = SCC

  - broad = Lambert, Gallen (representative of lower courts)


- parol evidence rule is not absolute ~ we should exploit the exceptions
- Policy Concerns:

  1.  Parol Evidence Rule supports certainty.  Written word should govern.

  2.  Exceptions created to result in fairness & justice in individual cases.

  - conflict of legal principles & judicial attitudes

What happens when these promises are not kept?

Breach of Contract & Remedies
- breach of contract is always remedied by damages.

  - assessed on an expectation measure (put them in position if contract had been performed)

  - sometimes they will use a tort measure ~ reliance

- in special circumstances, court may award an injunction or specific performance
- both Bettini v. Gye & Hong Kong:  is this the only remedy??

Two Scenarios:
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~ it would be immensely unjust to keep A's obligations binding.


The Terminology
Two Options:

  1.  B is said to repudiate the contract, by his breach.  A can either “accept” this repudiation (terminate contract) OR A may “affirm” the contract and continue performance.
  2.  Where B is in breach, it is A who “repudiates” the contract (he has the right ~ need not exercise it)


- thus repudiation can mean “acceptance” (termination by innocent party).

- Supreme Court, in recent cases, has opted for #1.
* Careful, because some judges confuse the concepts of repudiation & rescission.

  - rescission totally voids the contract ~ NO CONTRACT (this is why you can’t get damages)


- operates backwards; nullifies the contract
  - Repudiation simply terminates the contract.  Failure of performance.  Frees innocent party from further performance.  But past practices & obligations & performance remain important in the calculation of damages.
* Repudiation only arises out of a “fundamental” breach
Traditional Terminology:

MAJOR  1.  Condition:  if broken, this is fundamental breach giving rise to repudiation.

MINOR  2.  Warranty:  not fundamental ~ does not allow for repudiation.
  * Using warranty in two completely different ways:


1.  warranty vs. misrepresentation (damages vs. rescission)


2.  condition vs. warranty (repudiatory or not)
  - which one is meant is discoverable by context

Breach of Condition
Two Scenarios:
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- Commonality:  both result in damages

- Difficulty:  deciding which one you’ve got

  - if you think the guilty party’s breach is a repudiation & accept it when really it is only a breach of warranty which requires continued performance, you have put your client (A) in breach.

- Note that in Bettini v. Gye, they use old terminology.

  repudiation = condition precedent
  breach of warranty = independent covenant
- One more thing:  go back to Sale of Goods Act (p.617)

  - entrenches these concepts (conditions vs. warranties)
  - doesn’t merely imply terms, but determines whether they count as conditions or warranties
  - see s.13(3):  once buyer has accepted the goods or becomes their owner, they lose the right to accept repudiation ~ must treat it as a breach of warranty & continue performance & sue for damages, unless there is a term in the contract to the contrary.

Bettini v. Gye
- Bettini, the opera singer, is in breach of obligation #7 (not in London six days prior to performance)

- Gye takes this to be a breach of condition, accepts repudiation (in essence, fires Bettini)

- Court takes a traditional approach:  all a matter of construction; must look to the intention of the parties (read the contract & decide which terms should, in the eyes of reasonable people, be conditions or warranties)

- do not look to effect of breach.  Clear-cut.

- becomes a matter of proper drafting.

  - make the parties’ intentions clear.  Label obligations & their consequences.

  - rarely done, because people never think that things will go wrong.

- this court finds that this term is a warranty, not a condition
- cannot accept repudiation; puts Gye in breach.
- Counter arguments:  look to wording of cl.7:  “without fail at least 6 day”

  - very strong

Hong Kong Fir Shipping Co. Ltd. v. Kawasaki (1962)

- presents an alternative test for repudiatory breach
- owner is in breach; charterer is innocent party

  - provided a ship that was unseaworthy
  - Charterer construes this as a condition ~ accepted repudiation
  - owner fired back ~ said it was just a warranty & that charterer was in breach
- a traditional approach:  gee, seaworthiness seems pretty important.  Would traditionally have been categorised as a condition.

- however, it is a broad ‘condition’:  breach could vary widely in seriousness.  Doesn’t like this start, black & white categorisation effort.
NOTE:
1.  Parties can expressly declare their intentions in the contract.




2.  Legislation has codified the traditional analysis




3.  There is a good deal of judicial authority in this area.

- seems to accept the traditional analysis up to this point

- merely recognising that some terms don’t fit these categories very well (‘innominate terms’)
  - in regards to these terms, instead of approaching them on a case-by-case basis, he would rather look at the consequences of the breach

- serious consequences = repudiation okay (it’s a condition)

- minor consequences = only a warranty
- Diplock’s test laid out at p.701:

  *Has this breach robbed the innocent party of substantially all the benefit he hoped to gain through this contract?*
- Note that this judgment is confusing at times because he is attempting to compare his analysis & frustration of contract, which we haven’t studied yet.

- Result:  Diplock’s analysis doesn’t fit well in the Hong Kong case ~ weren’t robbed of substantial benefit of the contract:

  - boat delivered the coal

  - made a few trips

  - only 3 months into a 24 month contract

- significantly narrows ‘conditions’ category
- no word yet from SCC, whether they prefer traditional analysis or Diplock’s approach.
- Diplock’s approach best when faced with an innominate term that is difficult to categorise.

  - also applies to frustration of contract

Exemption Clauses
- not always bad things

  - bad when there is an inequality of bargaining power
  - useful when there is an equality of bargaining power (i.e. corporate dealings ~ one more bargaining chip; risk allocation)

Two Kinds:

  1.  Substantive:  reduce the obligations of the parties (entire agreement clause; no implied terms; reinforce parol evidence rule)


- trying to narrow the scope of the parties’ obligations
  2.  Procedural:  ‘If I ever breach the contract, I am not liable.’


- doesn’t address express vs. implied terms or extent of obligations


- total exemption
- in corporate contracts, you can likely use both.

Problem #1:  Is it part of the contract?
- if it’s not part of the contract, then it does not govern (this was the battle going on in Union Steamship v. Barnes)

Problem #2:  How should it apply?
- if it is a term of the contract, how should it apply?

- Of course, businesses want to minimise the publicity of these clauses, but not to the point that they lose all the protection of them.

Traditional Analysis

- depends where the clause appears

1.  Unsigned Contract:

  - ticket cases

  - billboards (as in paid parking lots)

  - receipts

  ~ must give reasonable notice before or at time of contracting
  ~ if no notice, then they do not become part of the contract

2.  Signed Contract
  - L’Estrange v. Graucob
  ~ if you signed it, you accepted it, unless you could prove fraud, misrepresentation or non est factum.
Union Steamship Ltd. v. Barnes (1956)

- characteristic of the divergent judicial attitudes that existed at the time.

  - nowadays, in the era of consumer protection, Rand’s judgment would likely be the majority one.

Rand’s Issues:  looks at it from point of view of passenger:

  - already in the boat

  - hurried

  - unexpectedly harsh clause

  - bad lighting

  - time of day

  - actual text of notice:  tiny, on back of ticket, etc…

Majority’s Judgment:  viewpoint of businessman/defendant

  - doesn’t want to consider all these factors

  - focuses on ‘reasonableness’ requirement

  - it may be harsh, but the language is clear & simple

  * Reasonable notice was given
- Note, there is no dispute as to the rule/law here.  Seems to hinge on judge’s gut feeling about the case.

- note the variety of factors/evidence taken into consideration.

Two Useful Arguments for Plaintiff
(aside from reasonableness of notice)

1.  Concept of receipt:  not part of the contract, but an I.D. tag or a receipt.  Would reasonably be seen as a receipt, not as a document containing contractual terms.
2.  Timing issue:  “before or at the time of contract” ~ must be part of the offer & acceptance.  Cannot come after contract is concluded.
  ex. Olley v. Marlborough Court (see Denning’s judgment, p.721)


- couple vacationing at this hotel.  Room broken-into & chattels stolen.  Now want to hold hotel liable.


- exemption posted on back of room door.  Too little too late.
*For practice:  read the facts of the Trigg case (p.742) & decide whether exemption clause is valid.

Curtis v. Chemical Cleaning & Dyeing Co. (1951)

- now dealing with signed contract
- however, there is a misrepresentation as to the exemption clause
- if misrepresented, the business cannot rely on it.  Seems sensible.

- Somervell:  feels misrepresentation means whole term never became part of the contract.  Could not even rely on it for beads & sequins.

- Denning:  you have to live with it as it has been represented to be.  Would only cover beads & sequins.
- discusses misrepresentation:  need not result in rescission, but only that you may not rely on it (the clause)
Let us return to p.690 (Gallen):  Lambert’s 4th point.
- case of Mendelssohn v. Norman is cited ~ it adopted Curtis reasoning

- thus, Lambert adopts Curtis
One of the oddities of contract law:

  1.  Lambert’s problem in Gallen:
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  2.  Curtis:
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- overrides/strikes-out parts of written contract

- so why, in Hawrish, did they not argue misrepresentation as to contractual term?

  - maybe this analysis cannot apply where a ‘no misrep.’ clause is present, as in Hawrish.  Only explanation, really.

- just note the disparity in the law in this respect.
Tilden Rent-a-Car Co. v. Clendenning (1978)

- written contract ~ exemption clause ~ signed
- no fraud, no misrepresentation, not non est factum:  doesn’t fit any exceptions ~ Tilden figures this is an open & shut case

- However, the court is concerned when it leads to injustice

  - not meant to be read ~ the nature of the transaction precludes it

  - people bind themselves to extravagant exemption clauses

- the Court will not tolerate it.  Dream-up a new rule.  Where:

  - there are onerous & burdensome terms

  - they are unreasonable to most people; unexpected.

  ~ in these situations, people must give notice.
NOTE:  not that they can’t have them, but simply imports the rule of unsigned contracts.
- What should Tilden do as a result?

  - have the customer initial it?

  - put it on the front?

  - write it in layman’s terms

  - make it reasonable, expected

  - however, this causes costs to rise.  Affects business.

  - tell the clerks to give more info?


NO!  Gives rise to oral misrepresentations.

  - don’t change.  Most people will still pay when you point to the exemption clause in the contract.

- To what kind of transactions does this ruling apply? (what are the peculiarities of the case?)

  - speed

  - consumer transaction for services

  - internal contradiction (seems to give insurance but then basically exempts it away)


- misleading

- the Court doesn’t really say when it is to apply

Some Indications:

  - See Dyck v. MSA:  Dyck signed a waiver.  Did it fall within Tilden?  Did it require reasonable notice?


- Court summarily dismissed this argument.  He probably read it.  If not, it was not unduly harsh or onerous.

  - See Crocker:  waiver quickly dismantled; not binding.  Is this because they gave Tilden a broad reading?

  - Karroll (1988), 47 C.C.L.T. 269 (BCSC) per McLaughlin


- skier had singed a waiver clause


- Mme Justice McLaughlin showed that she would limit the Tilden doctrine


- would not apply to ordinary commercial transactions


- seems to confine Tilden to its facts


- not the general rule, she says

- it appears that Tilden will not be applied to ordinary commercial transactions.  Not the general rule.
Doctrine of Fundamental Breach

Where the exemption clause is determined to be part of the contract, two further processes can then be used:

  1.  Interpretation/Construction

- read narrowly, against the one who relies on it


- known as contra profereutum

ex. Karsales (Harrow) Ltd. v. Wallis

  - very broad exemption clause


  - unlike Denning, Parker relies on interpretation/construction to take out this clause.  Reads it down so it affords no protection here.
  2.  Doctrine of Fundamental Breach

- created by Denning; flows out of Karsales

  Peculiarities of Karsales (reflects its time):



a.  burgeoning era of consumer protection



b.  wide exemption clauses used to cover-up breaches



c.  lack of power/tools to deal with these problems



  i.  Tilden didn’t exist



  ii.  no consumer protection laws yet


- invents a brand new doctrine of contract law

  - ignores the wording of exemption clause



- broad obligations on lender



- implied obligations under the contract


  - if breach goes to the root of the contract, exemption clause cannot be used

- a broad judicial power to basically reconstruct the contract

  - remove the exemption clause


  - see what kind of express or implied obligations existed


- later known as a ‘rule of law’ (not a matter of construction)

  - meant to differentiate it from the traditional method


- fundamental breach a.k.a. breach of fundamental obligation


Question:  what is a fundamental breach (how does it relate to our categorisation of terms as conditions or warranties)?
  - initially, lower courts in both Canada & U.K. loved this doctrine.

- 1966:  Suisse Atlantique comes along

  - contract of charterparty

  - two powerful business entities; equal bargaining power

  - contained a broad exemption clause

  - we don’t generally have a problem with exemption clauses in sophisticated commercial contracts


- another bargaining chip; useful tool for allocation of risk.

  - Denning rule in Karsales doesn’t apply so nicely to commercial transactions of this nature
  - House of Lords deemed it to be a rule of construction, not a rule of law.

- a presumption against the clauses in consumer cases would arise


- merely a change in form ~ same result
  - in consumer transactions, exemption clauses should not be construed to cover fundamental breach
In Harbutt’s Plasticine, Denning brought back his rule of law

  - misconstrued Suisse Atlantique
- House of Lords gets a chance to clarify its decision in Photo Production Ltd. v. Securicor Transport Ltd.
  - reinforces its view that this is a rule of construction (not a rule of law)
  - note that Parliament had passed the Unfair Contract Terms Act, 1977


- finally catching-up to the courts


- helps them deal with consumer protection cases


- creates some unexcludable obligations

  - Doctrine of fundamental breach no longer necessary
  - ultimately, it is a question of construction

- the bigger the breach, the less likely the courts are to find that the exemption clause covers it
- Issue here:  look at how little security company it being paid.

  - are they to be seen as assuming the risk of loss?


- owner has first-party insurance


- why should security firm have to take out liability insurance ~ would cause price to increase

- they agree that owner will absorb the loss

- to Wilberforce, this is fair, just & sensible in a commercial transaction.  Legislation takes care of consumers.

- reiterates Suisse Atlantique; overrules Karsales & Harbutt’s
Note that this battle took place one last time in George Mitchell v. Finney Lock Seeds
This uneven evolution was paralleled in Canada
- Finally resolved in Hunter Engineering Co. v. Syncrude Canada Ltd.
  - another commercial transaction (not consumer)
  - good consumer protection laws already existed in all provinces

  - here, seller gave a time-limited warranty about fitness of goods

- had expired before goods found to be defective
  - in Canada, there is no doctrine of fundamental breach, as a rule of law (rejects Denning’s theory)

  - all a matter of construction (adopts Photo Production)

- must determine the intention of the parties
  - in this case, the limited warranty would have been bargained for

  However, Canadian courts still retained some discretion:

  - ONE ADDITION:  would not enforce exemption clauses where it would be (Dickson) unconscionable or (Wilson) unfair, unreasonable or contrary to public policy?

- What did Dickson mean by unconscionability?


  - unconscionability normally leads to a voidable contract ~ stronger remedy


  - looks at contract when it is made


- Wilson prefers to look at contract upon breach.  Avoids the word ‘unconscionable’.


- this difference remains unresolved

Guarantee Co. of North America v. Gordon Capital Corp.
- first few pages are obiter.  Decision really starts at p.770.

- let’s start there…
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  - insured felt that misrepresentations were made; tried to rescind.

  - ‘wrongful rescission’ here simply means ‘breach’; essentially, a wrongful breach

  - insured does not sue within the 24-month period allowed under the contract.
- this is a most fundamental breach
  - now tries to rely on time-limitation clause
  - insured doesn’t want this to cover fundamental breach

- perhaps you could distinguish between time limits & exemption clauses

- Court finds no distinction between time limits & exclusion/exemption clauses

  - don’t want to create greater confusion in the law

- it is a question of construction.  The time limit seems to have been intended to govern in a situation of breach.
  - apply Hunter
  - condition applies despite fundamental breach
  - lastly, would it be unconscionable or unfair to enforce it?  No.
- will not strike-out this time limitation clause.  Reaffirms Hunter & Photo Production
- don’t pick between Wilson & Dickson’s tests.  Neither is satisfied here.

Peculiarity of many insurance contracts:
- incorporate misrepresentations on application form as terms of the contract
  - does their breach give rise to rescission or repudiation?  do they get a choice?

  - note, this bond also expressly calls for rescission upon breach

  - what did they REALLY mean?  Rescission or repudiation?

- pp.767 & 768 are terrific reviews of concepts of rescission & repudiation.

- starts to get a little wobbly at p.769

  - ‘material’ normally used in conjunction with misrepresentations

  - ‘substantial’ or ‘goes to the root of’ normally went with breach.

- SCC gets these all mixed up.

  - cross-crosses terminology

  - did they mean to do the same thing as Huband in Ennis v. Klassen (misrepresentation must be fundamental)?
- we still haven’t decided whether you can still get rescission when misrepresentations are incorporated as terms of the contract
One way to look at it:  our regular rules of misrepresentation leading to rescission & breach of condition leading to repudiation & acceptance are only default rules.  Do not operate where the parties have agreed to their own remedy.
  - here, they have specified rescission, even for a term being breached.

  - a ‘choice of remedy’ clause is perfectly reasonable here.  Court respects it.  Don’t decide the issue on a more general rule.

Summary:

  1.  Reaffirms Hunter & Photo
  2.  Rescission & repudiation should not be confused

  3.  Courts should respect choice of remedy clauses
Uncertainties:

  1.  What if there was no choice of remedy clause here?  What would we do?

  2.  What is the court going to our default rules?  They have muddied the waters.  Can you still get rescission when misrepresentations become incorporated as terms in the contract?  Need they be ‘material’ or ‘substantial’ or ‘go to the root of the contract’?

Termination
Methods:

  1.  Performance:  most common

  2.  Agreement:  requires the same things as a regular contract







- accord & satisfaction (agreement & consideration)







- can use equitable estoppel, too

  3.  Condition Precedent to Performance Not Satisfied
  4.  Acceptance of a Breach of Condition/Repudiatory Breach
  5.  Frustration
Frustration
- pre-Taylor v. Caldwell:

  - general notion of absolute obligation ~ contracts must be performed, or you must pay damages.

  - choices:  perform or breach.  No excuses!
  - very strict
- most contractual promises are obligations of result
Taylor v. Caldwell
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- after contract is made, building burns down ~ performance impossible
- risk must lie somewhere; at old common law ~ laid on promisor
- crafted an excuse:  frustration of performance of contract.
Important Factors:

  1.  Event occurs after contract is made, but before performance


- future events (complements mistake:  past or present events)

  2.  Not fault of either party.  If one’s fault, they are in breach.

  3.  Makes performance of contact impossible.

  4.  No provision in the contract dealing with the point.


- not anticipated
- did not have to perform; not in breach ~ excused from performance
General Rule:  look to see when frustrating event occurred.  Still liable for those things which were supposed to occur before this event (kinda like novus actus interveniens in tort)

  - In Hong Kong, Diplock said repudiation & frustration were somewhat similar.  His test for both:  party has been deprived of substantially all the benefit hoped to be gained from the contract.
  - has not been adopted yet, but he might be on to something

- Next step in the law’s evolution:  ‘Coronation cases’
  - owners of buildings on the Coronation parade route rented them to people for a good view

  - performance was not truly impossible, though the Coronation parade was cancelled when King got sick ~ people could still come & sit in these rooms.  Owners expected them to pay.

  - met factors #1, 2 & 4
  - Court said that the Coronation parade was the underlying reason for contracting/the ‘JOINT PURPOSE’ of contracting.


- it was the reason for BOTH parties to contract

- cannot be unilateral ~ would open the floodgates

Parrish & Heimbecker Ltd. v. Gooding Lumber Ltd. (1968, Ont. C.A.)

- contract for sale of corn; failed to deliver

- majority really doesn’t have time for this ~ simple breach of contract

- Laskin, in dissent, reshapes the contract:  only a contract for the corn of these 3 particular farmers.  Bad weather made it impossible to harvest.  Laskin would have excused his performance.  

- shows that construction of contract is all-important; depends on how you construe it.
Next big step:  Suez Canal cases in 1956

- shipping contracts calculated with shipping costs via the Canal

- hostilities in the Middle East caused the canal to close
- once again, met #1, 2 & 4
- Courts said that it must be more than merely onerous or expensive.  It must be positively unjust to hold the parties bound.
  - otherwise, certainty of contracts would go out the window

Reflected in American cases at time of Energy Crisis of 1970s
  ex. Eastern Airlines v. Gulf Oil Corporation

- called it ‘commercial impracticability’, but it means frustration


- courts took the same view as British in Suez Canal cases ~ no relief.


- lays out American doctrine of frustration on p.799


- a fairly narrow doctrine

Similarly developed in Canada.  See Peter Kiewit; Swanson Const. & Davis Contractors
  - Similar facts:  
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- owner pays lump sum for contractor to build something


- start building, but then something happens that is not their fault which makes performance much more expensive.

  - Argument:


1.  A frustrating event occurred.


2.  After this time, contract terminated.


3.  No contract.


4.  Sue on quantum meruit.


5.  You get a ‘reasonable sum’ (takes into account their latest hardship ~ sum will be higher than initially set in contract)

  - all depends on #1 ~ can you prove frustration??

  - Court feels the parties should take these types of risks into account when contracting

  - keeps it a very narrow excuse

One last point:  sometimes this doctrine, created to do justice, works injustice.

  - many times one party may have already performed, substantially or completely, their obligations before the frustrating event.
  - frustration is of no use to them.  It only terminates the contract from that point forward.  Doesn’t take away promises already performed.
- Legislature stepped-in:  Frustrated Contracts Act
  - did not explain what a frustrating event is, but it empowered the courts in these narrow circumstances to overcome these injustices (as described above)
  - authority on this point:  Parson Brothers Ltd. v. Shea (1966)

Options:


  - Contract on seller’s form.


  - Contract on buyer’s form.


  - No contract.


  - Implied contract on no forms.


  - Contract from end conduct of the parties.





General Rule on the Formation of Contracts:


  1.  Offer		2.  Acceptance		3.  Communication of Acceptance


- exceptions:  unilateral contracts (skip #3)


- problems arise when the parties are not dealing face-to-face
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