Constitutional Law with Donna Miller

Federalism

- What is federalism?

  - The division of powers between a central government and regional/provincial government

- Section 91 of the Constitution Act, 1867:

  - covers the Distribution of Legislative Powers (Hogg, p.1102) for the feds

  - powers listed are called “classes of subject”

- Section 92 deals with the powers of the provincial governments

  - allows for a degree of diversity of laws at the provincial level

- Federalism is meant to promote regional diversity yet maintain national unity

What is a Constitution?
- it gives the government its authority

- all countries have a constitution

  - the question:  to what extent does the constitution mirror the real circumstances in that country?

Controlled vs Uncontrolled
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- Canada’s constitution is a combination of controlled & uncontrolled

Amending the Canadian Constitution
(see Hogg, p.1140)

- requires unanimous consent of provincial legislatures & Parliament (s.41)

Written vs Unwritten Constitutions
- not really a helpful distinction

- rely instead on controlled/uncontrolled

Law vs Convention
ex. By law, the Governor-General can withhold royal assent to a bill

  - however, by convention, this power is never exercised

- What is a convention?

  1.  Must be a precedent

     - has been done regularly over time

     - not a lot of incidents where it has been ignored 

  2.  Users must feel bound by it 

  3.  Must be backed by reason or logic

- conventions are essential to our democracy, but are rarely enforced by the court (they have political, not legal, repercussions)

Exceptions:

  1.  Patriation Reference
     - Trudeau felt he could ‘go it alone’ & repatriate the Constitution without provincial support

     - the Court found that while there was no legal rule, there was a convention that required a substantial degree or measure of provincial consent

     - forced Trudeau to go back & confer with the provinces

  2.  Québec (A.G.) v. Canada (A.G.)
     - Québec does not have veto power over Constitutional amendments

Functions of a Constitution
4 Major Functions:

  1.  Establish & Empower the Basic Institutions of Government


- most conventions relate to this part of the Constitution

  2.  Distribute Powers in a Federal State


- must be part of the “controlled” portion of the Constitution

  3.  Protect the Rights of Citizens


- not a necessary part, but increasingly found in modern constitutions

  4.  Affirm the National Identity or Identities


- one of the most controversial parts of any constitution


ex. the ‘Canada Clause’ in the Charlottetown Accord

Underlying Principles
Quebec Secession Reference
- in this case, for the first time, Supreme Court actually explains the underlying principles of our Constitution:

  1.  Federalism

  2.  Democracy

  3.  Constitutionalism & the Rule of Law


- the law is supreme over all persons (see Roncarelli v. Duplessis)


- positive laws:  passed to control & regulate behaviour


- ensures that the Constitution is entrenched beyond the reach of a simple majority (good definition of “controlled” constitution)

  4.  Respect for Minorities

- cannot be defined in isolation; one doesn’t trump any other (para 49)

Institutions of Government
3 Branches:

1.  Legislative - passes laws

2.  Executive - implements laws

3.  Judiciary - interprets laws

Legislative
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  Provincial Legislature:
Legislative Council (former upper house; now abolished)






Legislative Assembly






Lieutenant-Governor

Executive
  The Crown:
Privy Council (fed)




Executive Council (prov)

  Royal Prerogative:
the executive is bound by the law (see R. v. Catagas)





the executive has a duty to enforce the laws

Judiciary

  Provincial Courts:  created by the provinces (see s.91(14) of BNA)
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  - However, Q.B. & C.A. judges are appointed federally (s.96), unlike Prov.Ct. judges who are provincially-appointed (s.92(4))

  Supreme Court of Canada:
the highest court in the land (s.101)

  - normally, there are 3 justices from Québec, 3 from Ontario, 2 from the West & 1 from the Maritimes

  - Current Chief Justice:  Madame Justice McLachlin

Implications of the Judicature Provisions
- s.92(14) gives the provinces control over the “administration of justice in the Province.”

- however, s. 96 allows for superior court justices to be appointed federally

- they are part of the Judicature Provisions, or the provisions regarding the courts

  - see also:
s.99 - security of tenure for judges (allows for independence)




s.100 - gives Parliament the authority to pay judges

Contrast with the United States…

- believe very strongly in the separation of powers

  - “purity of functions”

- in Canada, separation of powers only refers to the independence of the judiciary (executive & legislative are fused)

- the United States & Australia do not have ‘reference cases’, since they are viewed as executive acts, not solely judicial

Procedure in Constitutional Cases
1.  The Constitutional Questions Act (MB Statute)

A.  Constitutional references (s.1-6)


ex. Québec Secession reference

- authorises the provincial cabinet to refer questions to either Court of Q.B. or Court of Appeal


  - normally, cases go directly to the Court of Appeal


- Adversarial Nature:


  - on one side, you have the Government


  - the other side is argued by the Contradictor (paid by government)


  - if there is no adversary, the Court may appoint an amicus curiae (friend of the



court) to perform that role


- federal cabinet also has the right to refer cases to the Supreme Court


Advantages


1.  In C.A. references, there is an automatic right of appeal to the Supreme Court of Canada


2.  Cases go directly to the highest court available


Disadvantages

1.  Vague questions will go unanswered (use caution when framing them)


2.  A lot of work!!


- reference cases don’t have to be constitutional (ex. David Milgaard’s case), but normally they are


- Examples of Manitoba reference cases:



- prostitution laws; public schools act; Manitoba language reference

B.  Notice Provisions (s.7)

- passed in 1986


- s.7(1) defines “law” & “remedy”


- s.7(2):  courts can’t grant a constitutional remedy until notice has been served to the A.G. of MB & A.G. of Canada


  - Attorney-General should be given a chance to defend the law in question


  - gives A.G. the chance to be party to all constitutional disputes in the provinces


When do you have to give notice?

  1.  When it is argued that the law is unconstitutional (when the law may be struck-down under s.52)

  2.  When you argue that the law does not apply to a person or persons for constitutional reasons (constitutional applicability - when an exception may be granted)


  3.  When a person’s Charter rights have been infringed, and they are seeking a remedy that does not relate to the exclusion of evidence (Charter s.24(1))

- most commonly-sought remedy:  stay of proceedings
Division of Powers - The Distribution of Powers in Canadian Federalism

- Co-ordinate Nature of Federal & Provincial Powers

  - the provinces are neither inferior nor superior to the federal government

Liquidators of the Maritime Bank of Canada case:

  Facts:  A Maritime bank goes broke.  Who is to be paid first - the province?

  Issues:  Should ‘Crown Priority’ come into play?  Should the government have first access?

  Defendant’s argument:  The provincial government does not have the Crown’s authority; merely a delegate of the federal government

  Decision:  the provinces claimed Crown Priority just as the federal government would

  - 2 Main Points:



1.  The provincial governments are not subordinate to the federal government, even though the federal government has substantial powers of appointment, even of the Lieutenant-Governor (equality/parity/duality).



2.  The Lieutenant-Governor is, like the Governor-General, a full representative of the Crown.
Hodge v. the Queen
  Facts:  Liquor License Act delegates regulatory power to the License Commissioners.  They decided that no games were to be played in a tavern during hours when the serving of alcohol was not permitted.  A quasi-criminal case.

  Issue:  legislative authority

  Defendant’s Arguments:  related to the authority of the provincial government to pass these laws; the principle:  “A delegate cannot delegate.”  Argued that the legislature is a delegate of the federal government & the Imperial Parliament.

  Remedy Sought:  striking-down of the law

  Decision:  the provincial legislature is not merely a municipal council, a delegate of the federal government.  The provincial legislature is supreme in its own areas of jurisdiction.
Provincial legislature Federal Parliament Imperial Parliament

- you will find no reference to Australian, American or English cases in distribution of powers cases, since Great Britain is a unitary state & in the U.S. & Australia, residual powers are vested in the states.

- distribution of powers deals solely with legislative powers

  - spending powers are executive powers
- powers vs. responsibilities (s.91-2 deal with powers)

- powers vs. proprietary interests (just because you own something doesn’t mean you can pass laws about it)

- ex. MTS vs federal power over communications


- ownership doesn’t provide any law-making authority
Analysis for Distribution of Powers Cases *See Hogg, p.1102 (s.91-2)

- Look at the Wording/Language:

1.  Matters

2.  Classes of Subject

*See Hogg, p.356 (15.5 Characterization of Laws)

What is the ‘Matter’?

Matter:  the content or subject-matter of the law

  - What is the ‘pith & substance’ of the law?

  - the essence of the law; its dominant feature

  - requires an independent, critical assessment of the law
Bank of Toronto v. Lambe
  Background:  s.92(2) gives provinces the power of direct taxation; s.91(15) gives the federal government power over banking

  Facts:  Québec government passes a law to tax banks & other corporations

  Defendant’s Argument:  this infringes federal government’s power to control banking

  Decision:  this is a matter regarding direct taxation, not the power over banking & commerce

Compare with A.G. (Alberta) v. A.G. (Canada):

  Background:  takes place in Social Credit Alberta, when the banks were thought to have caused the Great Depression.  Statute modeled after that of the Lambe case.

  Issue:  is the matter banking or direct taxation?

Two Key Differences Between Lambe & Alberta Cases:

  1.  Taxation of banks vs. taxation of banks & other companies

  2.  The Alberta tax would have the effect of forcing the banks out of business

  - not taxation to increase provincial revenues, but a deliberate measure to close-down the banks

  Decision:  this law tried to control banking (a federal power) and was not restricted to the provincial power of direct taxation.

- ‘Object & purpose’ is often equated with the ‘pith & substance’ of a law

  ex.  Big M Drug Mart case


- re:  federal Lord’s Day Act provision for Sunday as a day of rest


- challenged both as a violation of freedom of religion & under the distribution of powers


- pith & substance was seen to be upholding public morality, part & parcel of the federal government’s power over criminal law.

  ex.  Edwards Books case


- challenged the Holiday Business Closing Act (provincial law) which required businesses to close either on Saturday or Sunday, to provide retail workers with a day of rest.


- Court held that the object & purpose was to promote family & community togetherness; had a secular origin (prompted by labour unions), so it was said to fall under the province’s jurisdiction over property & civil rights

  ex.  Munro case


- Court believed the National Capital Commission’s regulations were not in the main dealing with province’s power of property & civil rights, but rather fell under the federal government’s power over “peace, order & good government”

Colourability
- Courts speak of laws as being colourable when they conclude that although the legislation claims to be within the jurisdiction of that legislature, its main purpose or objective is outside the scope of their powers.
- principle:  the legislature should not be able to do indirectly that which it cannot accomplish directly.

  - good example:  Alberta banks law (as above)

Churchill Falls Corp. v. A.G. Newfoundland (1984)

  Facts:  agreement between Churchill Falls (NFLD) & Hydro-Québec

  - bad for Newfoundland; set a fixed price for the sale of electricity to Québec (agreed upon in the 1960s)

  - Newfoundland was stuck with this fixed price through the Energy Crisis of the early 1970s

  - Québec made a huge profit at Newfoundland’s expense

  - so, Newfoundland premier passed The Reversion Act, which confiscated all of the assets of Churchill Falls Corp.

  Issue:  did the Act deal with provincial jurisdiction over property & civil rights or interprovincial trade?  Was it intra vires the NFLD legislature?

property & civil rights = provincial; interprovincial trade = federal

  Analysis:  What was its true object & purpose?
  - Québec argued that it was meant to break the contract with Hydro-Québec

  Decision:  the Supreme Court viewed this legislation as colourable, so they struck it down

A.G. Québec v. Irwin Toy Ltd. (1989)

  At Issue:  Consumer Protection Act of Québec

  Facts:  government decided to place restrictions on advertising aimed at children under 13 - very strict.

  Irwin Toy challenged the law, arguing that it was colourable - said it was really trying to regulate television broadcasting (a federal power)

  Decision:  the court held that the legislation’s true purpose was the regulation of children’s advertising; not colourable - so it was upheld.

Effect
  - not as important in distribution of powers cases (used only to check a law’s purpose)

  - the effects of legislation may show that the purpose is different from that which was claimed (indicative of colourability)

  - legislatures are assumed to intend the direct effects of their laws

  - might not be used where the effects are disputed, controversial

ex. Reference re Anti-Inflation


- the court decided that it would not choose between the experts’ opinions on the effects of this legislation…too political

Central Canada Potash Co. Ltd. v. Saskatchewan
  Facts:  government wanted to limit the production of potash mines so as to raise prices; set quotas

  - Central Canada Potash ignored the quota & filled a large American contract

  - government threatened to revoke its license; company sued

  Issue:  was the Saskatchewan legislation valid?

  - in some ways, similar to Churchill Falls case

  - were they trying to interfere with international trade & commerce?

  Decision:  the legislation affected international commerce, but its pith & substance did not involve this matter

  - the Court concluded that the legislature had acted in good faith, yet the effects of the legislation warranted striking it down
  - key evidence:  nearly all potash produced in SK is exported

  - effects are a mechanism for determining the true pith & substance, but have no value on their own; ‘object & purpose’ are used to determine the pith & substance (the ‘matter’)

Morgentaler case (Casebook, p.366)

  - the pre-eminent case on ‘effect’

  Background:  previous Morgentaler case had struck-down Canada’s abortion law

  - at that point, there were no longer any laws restricting abortions

  - when Morgentaler wanted to open a clinic in Halifax, the Nova Scotia legislature passed a law prohibiting several procedures that could not be performed outside of hospitals, including abortion

  - the court struck this law down on the basis that it affected the federal criminal law power

2 Types of Effect:

  1.  Legal:  strict legal operation; literal effects

  2.  Practical:  background & circumstances surrounding enactment
- How to do Distribution of Powers analysis - see p.376

- practical effect will never save legislation (a good offence, but not a good defence)
Singling-Out
- provincial laws cannot single-out things in exclusive federal jurisdiction for special treatment and vice-versa
- however, it is never that easy or clear

- like ‘effect’, in that it is an aid in determining the pith & substance of a law
ex. Alberta banks case

Johannesson v. West St. Paul
  Facts:  Johannesson purchased a piece of riverfront property in West St. Paul for the purpose of landing his float planes

  - bylaw soon passed re: zoning & aerodromes, pursuant to s.921 of the Municipal Act.

  Decision:  court said that the singling-out of aerodromes was meant to inhibit the use of aeroplanes, affecting a federal jurisdiction

  - this was legislation that affected aeronautics, which is a federal power under p.o.g.g.

2 Types of ‘Singling-Out’:
  1.  Incidental:  where singling-out is an integrated part of a general scheme it is usually acceptable (ex. Bank of Toronto v. Lambe)
  2.  Primary:  where singling-out is the primary feature, it is unacceptable (ex. Alberta bank taxation case)
Double-Aspect
ex. Hodge v. the Queen
- “subjects which in one aspect and for one purpose fall within sect. 92, may in another aspect and for another purpose fall within sect. 91.”
- no principle against duplication

- both could be constitutional, but duplication is not always accepted.

- there is bound to be overlap

Whose Power?
- after the matter of a law has been decided, it must be slotted into one of the various classes of subjects in either provincial or federal jurisdiction

- adjudication of constitutional matters are context-based/driven.  Not written in stone.

See John Deere case.

Exclusivity
- the classes of subject were meant to be exclusive to one or the other jurisdiction
Union Colliery Co. v. Bryden
- in BC, at the turn of the century

- no Chinese people could work in coal mines

- court found this to be a federal jurisdiction under immigration & naturalisation

- the fact that federal government hasn’t legislated on an issue doesn’t mean that the provinces are free to do so (and vice versa)

- “Nature may abhor a vacuum, but constitutional law does not.”
- note that ss.91-2 divide powers, not duties

  - there is no duty to legislate in the given areas, only a power
Labour Conventions Case

- it used to be thought that the classes of subject were “water-tight compartments”
- “While the ship of state now sails on larger ventures and into foreign waters she still retains the watertight compartments which are an essential part of her original structure.”

  Holding:  the federal government doesn’t have an exclusive right re: implementation of treaties

Modern approach:  this ‘water-tight compartments’ view has been replaced by ‘co-operative federalism’ and a degree of fluidity between the jurisdictions
Ancillary Power
*See Hogg, p.386-390

- Hogg feels that an ancillary power provision is not necessary in Canada because the pith & substance doctrine encompasses such a principle.

3 Choices:

  1.  Strike-down the provision (ex. Johannesson)

  2.  Let the provision stand

  3.  Strike-down the whole law (ex. Morgentaler)
Rationale:  if not dealt with, perhaps small (incidental) provisions which are invalid would be slipped into otherwise good, valid legislation on a recurring basis

MacDonald v. Vapor
- dealt with Trademarks Act, federal legislation

- however, one particular provision offended a provincial power

  - this provision was struck-down by the courts

Papp v. Papp
- set-out the test for determining incidental issues
- dealt with custody provisions (provincial power) under Divorce Act (federal legislation)

  - family law dispute

- the court upheld these custody provisions

- Laskin’s test:  is there a “rational, functional connection” between the valid part of the law & the ancillary provision being challenged?
- related to the pith & substance doctrine

General Motors Case

- outlines “ancillary power” issue in greatest detail

- dealt with the Combines Investigation Act, a valid federal statute

  Facts:  a leasing company claimed unfair treatment from General Motors

  - similar to MacDonald v. Vapor case in some respects

  - General Motors claimed that the provision for a private lawsuit under the Combines Investigation Act was unconstitutional

  See p.228 of Casebook for 3-Step ‘Seriousness of Encroachment’ Test:

  1.  Does the power intrude on a provincial power?  If so, to what extent?

  2.  Is the whole act valid?

  3.  Is the challenged provision rationally linked & embedded in the valid Act?  Can it be justified by this reasonable connection?  How well does it fit with the legislation as a whole? (incorporated Laskin’s test, above)

  - minor intrusion = functional connection is all that is needed to maintain it

  - significant intrusion = must show that provision is necessary for the act to operate
  Decision:  Court concluded that this provision was only a minor intrusion & that there was a functional connection, so the provision was upheld.

  - Hogg states, “According to this theory, the Court must measure the degree of encroachment of a legislative scheme on the other government’s sphere of power, and then the Court must determine how necessary the impugned provision is to the otherwise valid legislative scheme.”

Concurrency
- not the same as ‘double aspect’

- exclusivity is the rule & concurrency is the exception in Canadian Constitutional law

- this deals only with powers designated by the Constitution as held by both levels of government (ex. export of natural resources, old age pensions, agriculture, immigration)

- Parliament is given paramountcy in concurrent powers
Exhaustion/Exhaustiveness
See Bank of Toronto v. Lambe:

  “the Federation Act exhausts the whole range of legislative power, and that whatever is not thereby given to the provincial legislatures rests with the parliament.”

- the idea is that all legislative power falls within one or the other jurisdiction (no leftover powers to be assigned later)

- residual powers are vested in the federal government
What is to be Done?
- What happens when a law is ruled to be unconstitutional (ultra vires)?

  - ultra vires = beyond the legislative authority of the enacting jurisdiction

Options:

  1.  Striking Down:  strike-down the whole law

  2.  Severance:  strike-down only the offending parts

Test for Deciding Which Option Should be Used:

- Whether what remains is so inextricably bound-up with the part declared invalid that what remains cannot survive independently, or whether it can be assumed that the legislature would have enacted what survives without enacting the part that is ultra vires.

- Test:  Would the legislature have passed the law without the offending part?
- in division of powers cases, there seems to be a presumption against severance
Applicability of Laws
1.  Reading Down
ex.  Derrickson v. Derrickson:  two status Indians from BC got divorced.

  Issue:  did the federal or provincial laws apply?

  - because there were specific clauses in the Indian Act regarding division of property, the court ‘read-down’ the provincial law, so it did not apply to status Indians

- the law, on its own, is valid…it just doesn’t apply in this case or scenario
ex. Manitoba v. Air Canada:  MB government tried to implement a taxation policy on planes flying through Manitoba airspace.  The court rules that the airspace was not part of the province, so sales tax could not be charged; ‘read-down’.

  - the provincial sales tax was valid legislation, it just didn’t apply to the airlines

2.  Interjurisdictional Immunity
- an old notion that one jurisdiction’s laws should not invade the sphere of another jurisdiction
ex. McKay case:  posted signs on their yard, contrary to a Toronto bylaw, in support of an NDP candidate in the upcoming ’62 federal election.

  Issue:  should the law be ‘read down’ so as to exclude signs supporting candidates in federal elections?

  Holding:  Yes.

- this doctrine of ‘interjurisdictional immunity’ has been greatly watered-down since then

ex. Ontario Public Service Employees Union case

  - a provincial law stated public servants could not be involved in election campaigns

  - the Union argued that this law should not apply to federal elections

  - the court did not follow the decision & reasoning of the McKay case

- When does a law apply?  What is the test to determine applicability?

- the test varies, depending upon the subject

  1.  Sterilisation:  used in regards to federally-incorporated companies (does the law sterilise the company?)

  2.  Vital Part:  applies to federal undertakings (does the law affect a vital part of the undertaking?)

  3.  Status & Capacity:  applies to status Indians (does the law affect the status & capacity of these persons?)
Sterilisation
The John Deere case

  Facts:  BC Companies Act required all companies not incorporated in BC to obtain a license

  - John Deere, a federally-incorporated company, applied for a license & was rejected

  - continued to do business in the province without a license, until it sued one of its customers for non-payment

  - customer wanted the case thrown-out since John Deere was not licensed

  Decision:  the Court sided with John Deere

  - laid out the Sterilisation Test:


- “A province cannot legislate so as to deprive a Dominion company of its status & powers…the status & powers of a Dominion company as such cannot be destroyed by provincial legislation.”
  - corporations are legal persons (use ‘individual’ when you want to exclude companies), thus they have legal rights that need to be protected

The Vital Parts Test
- what is a federal undertaking?  See s.92(10)

  - ships, railways, canals, interprovincial connections (transportation)

  - locally-contained matters that are to the general benefit of all Canadians (ex. grain elevators)
ex. Commission du Salaire Minimum v. Bell Canada
  - Bell Canada is a federal undertaking

  - a provincial commission demanded Bell pay $50,000 as required by a Québec law

  - the court sided with Bell, stating that federal undertakings would only be subject to the laws of Parliament

ex. Workplace Health & Safety v. Bell Canada
  - Québec commission asked that a pregnant employee be reassigned or granted paid leave

  - again, the court sided with Bell & elaborated on the vital parts test


- laws affecting labour relations are held to affect a vital part of the company


- does the provincial law affect a vital or essential part of a federal undertaking?

*See p.169 of D.L.R.

  - “Works, such as federal railways, things, such as land reserved for Indians, and persons, such as Indians, who are within the special and exclusive jurisdiction of Parliament, are still subject to provincial statutes that are general in their application, …provided however that the application of these provincial laws does not bear upon those subjects in what makes them specifically of federal jurisdiction.”

Status & Capacity (re: Indians & Land Reserved for Indians)

ex. Natural Parents case

  - the statute provided that adopted children would have the same legal status as a natural child of the adoptive parents

  - this provincial law, the Court said, could not affect the status of an Indian child.  The law, therefore, was read down.

ex. Dick v. the Queen
  - hunting offence under the Wildlife Act
  Issue:  did the Wildlife Act impair the status & capacity of status Indians?

  - a law that affects the status & capacity of Indians is not a provincial law of general application allowable under s.88 of the Indian Act
  - the Wildlife Act, it was decided, did apply to Dick & other Indians.

  Two Related Points (pre-1982):

  1.  Laws of general application apply to Indian persons of their own force.

  2.  Section 88 states that even those laws that do affect status & capacity are referentially incorporated, as though they were enacted by Parliament (so they do apply as long as they do not overlap with specific provisions of the Indian Act)
Paramountcy
What is it?
  A mechanism to resolve the possibility of conflict between a national law & a regional law in a federal state.
  - in nearly all federations, it is the central authority’s law that prevails

Where does the rule come from?
  - sometimes provided for specifically in the Constitution (as in Australia)

  - In Canada, it evolved through case law (interpretation of s.91 - “notwithstanding anything in this Act”; also the closing clause of s.91)

    - see also Preamble of 1867 Act

When do you invoke paramountcy?
  Two Conditions Necessary:


1.  Double-Aspect:  when a federal law & a provincial law are both valid


- see Hodge case


ex. provincial  law = careless driving; federal law = dangerous driving


2.  Express Contradiction:  these laws are inconsistent with each other


  - following one would put you in breach of the other

  - public policy aspect:  paramountcy leads to greater centralisation

    - wider scope for paramountcy = greater defeat of provincial laws (& vice versa)
  Old approach:  ‘Occupied Field’ test
 
- so long as a federal law existed in that area (or ‘field’) the provincial law was deemed to be invalid
     ex. Smith v. the Queen (1960s)


- Ontario case involving the Ontario Securities Act

  Issue:  prohibition against the making of a false prospectus


  Argument:  there was a similar provision in the Criminal Code, therefore the Ontario law should not stand


  Decision:  Supreme Court rejected the ‘occupied field’ test; instead, they invented the ‘Express Contradiction’ test, which has been used ever since


  - where compliance with one law involves breach of the other

  - very difficult rule to apply


  - meant to limit the usage of doctrine of paramountcy
  ex. Bank of Montréal v. Hall

- Saskatchewan statute re: loans & reclaiming (seizing the security)


- required the bank to give notice to the farmer


- invoked doctrine of paramountcy, even though there was no express contradiction

Duplication
DUPLICATION IS NOT A TEST FOR FEDERAL PARAMOUNTCY! (see McCutcheon case)
 ex.  R. v. Francis
  - Indian person speeding on a reserve

  - charged under provincial traffic laws

  - it was no defence to show that similar federal laws existed



Trade & Commerce vs. Property & Civil Rights
Citizen’s Insurance v. Parsons
  - leading case in this area; ‘ground floor’ or ‘foundation’

  Issue:  validity of provisions in Ontario Insurance Act

  Holding:  Property & Civil Rights should be widely construed, whereas Trade & Commerce should have a limited scope.

  - Trade & Commerce includes:


1.  international trade treaties


2.  interprovincial commerce


3.  may include general regulation of trade across Canada
  - narrow interpretation of federal powers; broad authority given to provinces

  - Trade & Commerce does not include the power to regulate a specific industry within a single province
Labour Relations

  - Courts have primarily given this power to the provinces

  - with respect to labour relations, exclusive provincial jurisdiction is the rule; federal jurisdiction is the exception
  Toronto Electrical Commission case

  - concerned about the validity of federal statute:  Industrial Disputes Investigation Act (brainchild of William Lyon Mackenzie King)


- allowed for the conciliation of labour disputes

  - Canadian courts found the legislation to be valid, but the JCPC struck it down; felt labour relations fell within provincial jurisdiction


- cited Parsons as an authority


- expressed hostility toward federal legislation in an area of provincial authority

  - “excepting so far as the power can be invoked in aid of capacity conferred independently under other words in s.91, the power to regulate trade and commerce cannot be relied on as enabling the Dominion Parliament to regulate civil rights in the Provinces.”

  Labour Conventions case

  - Parliament had signed a labour conventions treaty, thus it implemented the laws required to fulfil the treaty

  - JCPC held that these laws were ultra vires

  - the JCPC again states that labour relations should, in the main, be governed by the provinces

  Les Commissions case

  - Here, the JCPC stated that labour relations were a vital part of federal undertakings.  However, generally, they should be ruled by the province.

  Four B Manufacturing case

  - company run by Indians on a reserve

  - still held to be subject to provincial laws

  Functional Test: Is there a federal function to the operation of the business?  In order for there to be federal control over labour relations the business must be related to a subject of a federal nature.
  Ontario Hydro v. Ontario Labour Relations Board
  - 5 of 81 power plants are nuclear

  - nuclear power is a federal undertaking

  Issue:  should all of Ontario Hydro be ruled by federal laws?

  - Court divided the company up:  5 nuclear plants fell with federal jurisdiction, all others were deemed to be provincially-governed

Marketing

  A.G. (B.C.) v. A.G.(Canada) case

  - provided for a Dominion marketing board to regulate farm products as part of Bennett’s ‘New Deal’

  - the principal market for regulated products had to be out-of-province

  - pith & substance was supposed to be interprovincial commerce

  - JCPC didn’t buy it; this scheme tried to regulate intraprovincial commerce (part of the provincial power of property & civil rights)

    - accordingly, they struck-down the legislation

  Re Farm Products Marketing Act
  - court read-down the law (to apply only to interprovincial trade) instead of striking it down all together

  Canadian Wheat Board case (Klassen)

  - tried to show this was totally intraprovincial (didn’t think this federal act would apply)

  - court looked to the pith & substance of the law (regulation of interprovincial & export trade in grain); held that it fell within trade & commerce power, though it incidentally affected provincial jurisdiction

  Carnation case (re: marketing of milk provincially)

  - Carnation was trying to avoid provincial milk marketing statutes

  - they tried to show their principal market was out-of-province

  - the court kept with Canadian Wheat Board reasoning:  majority was provincial (that was its pith & substance), despite its incidental effect on federal jurisdiction

- over time, we moved from a “water-tight compartments” theory to a more rational “pith & substance” analysis

  Manitoba Egg Marketing scheme case

  - tried to defend this provincial scheme using the Canadian Wheat Board reasoning

  - however, the court found that the primary purpose of the law was interprovincial trade regulation

  - an example of where the pith & substance of a scheme is to control interprovincial trade & was struck down.  This case stands on its own; we still use pith & substance test.

  Burns Foods case

  - legislation struck-down because it regulated interprovincial trade in hogs

  - this legislation was colourable:  purported to regulate intraprovincial hog market, but it really attempted to limit the import of other provinces’ pigs into Manitoba

  Re Agricultural Products Marketing Act case

  - endorsed the co-operative (federal & provincial) principle in these types of marketing schemes

Interprovincial & International Trade & Commerce

- See above, Manitoba Egg Marketing & Burns Foods cases

  Canadian Industrial Oil & Gas v. Saskatchewan (1977)

  - similar to Potash case

  - during the Energy Crisis of the early ‘70s, Saskatchewan sought to expropriate from crude oil sales the difference between the pre-1973 & the current world price through taxation (a royalty)

- however, 98% of Saskatchewan’s oil is exported (similar to potash in this way)

- the Supreme Court believed this was an attempt to control its export price; a colourable interference with international trade & commerce.

General Trade & Commerce Power 

- third category delineated in Citizen’s Insurance v. Parsons
In re Board of Commerce Act (1922)

  - federal legislation passed after WWI to prevent hoarding & eliminate monopolies

  - the court struck down both statutes as coming within the property & civil rights power of the province

  - held that the General trade & commerce power could not be invoked by feds unless it could be authorised by another power given them in s.91
MacDonald v. Vapor Canada (1977)

  - trademarks fell under federal jurisdiction through the general trade & commerce power

  - the Trademarks Act was valid federal legislation

Labatt Breweries v. A.G. Canada (1979)

  - federal legislation was struck down in re: labelling of light/Lite beer

  - this was not a trademark law; rather, it was an attempt by Parliament to regulate a specific trade

General Motors v. City National Leasing (1989)

  - SCC felt the Competition Act fell into this “third arm” of the trade & commerce power

  - set-out 5 factors for sustaining federal legislation under this power (though you don’t need all five):    *See Hogg, p.497


1.  Presence of a general regulatory scheme


2.  Oversight of a regulatory agency


3.  A concern with trade as a whole rather than with a particular industry


4.  Provinces jointly or severally would be constitutionally unable to enact such legislation (deals with an area of federal jurisdiction)


5.  Failure of one or more provinces to join-in would jeopardise the legislation’s success in the rest of the country (‘all or nothing’)
- this general trade & commerce power has been expanded since the Citizen’s Insurance v. Parsons decision

  - the court softened its approach to these types of cases



Criminal Law
*See Hogg, p.1103

s.91.27:  “The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but including the Procedure of Criminal Matters.”

  1.  Criminal law

  2.  Procedure in criminal matters

  3.  (exception) Constitution of the Courts of Criminal Jurisdiction


- s.92(14) grants this power to the provinces

s.91(28):  “Establishment, Maintenance & Management of Penitentiaries” but

s.92(6):  “Establishment, Maintenance & Management of…Prisons”

- penitentiaries = more than 2 years; prisons = less than 2 years

s.92(15):  “Imposition of Punishment by Fine, Penalty or Imprisonment for enforcing any Law of the Province made in relation to any matter coming within any of the Classes of Subjects enumerated in this section.”

What is meant by “The Criminal Law”?

Board of Commerce case

  - one of the first federal attempts to regulate competition in Canada

  - could not be justified under the criminal law power

P.A.T.A. case

  - also regards Combines Investigation Act
  - introduces a very broad definition of the criminal law (“The criminal quality of an act cannot be discerned by intuition; nor can it be discovered by reference to any standard but one:  Is the act prohibited with penal consequences?  Morality and criminality are far from co-extensive;”)

The Margarine Case
  Issue:  Whether Parliament could pass a law prohibiting the manufacture, importation & sale of margarine.

  - initially passed because it was thought margarine was injurious to health

  - however, looking at its legislative history, it truly served to benefit & protect dairy farmers

  3 Ingredients of Criminal Law (set-out by Rand J.):


1.  Offence


2.  Penalty


3.  Public Purpose

- possible public purposes identified:  “Public peace, order, security, health, morality…”; not an exhaustive list.

R. v. Hydro-Québec  *See Hogg, p.475

Issues:  

  1.  Is there a particular form that criminal law should follow?


- most provincial offences & penalties that are intra vires fall within a regulatory scheme (s.92.15).  They encourage adherence to the regulations.


- federal criminal law specifically lays out edicts & punishments (purest example:  the Criminal Code); freestanding legislation (s.91.27)

  2.  Is this a criminal law or a mere regulatory scheme?

Facts:

  - Hydro-Québec is prosecuted under CEPA for violating an interim order.

  - they claim CEPA is regulatory, not prohibitory, in nature; thus, it is not valid criminal law & should be struck-down

Holding:  5/4 uphold the legislation as valid criminal law


- the dissenting judges suggest that there are limits to the criminal law power

  - public policy definitely underlies the majority judgment; people want a clean environment

What can we learn?

  1.  Protection of the environment is a valid public purpose for criminal law

  2.  Some judges are uncomfortable with federal criminal laws containing what is in essence a regulatory scheme

  3.  However, the court is prepared to give Parliament a wide berth in relation to environmental protection under the criminal law.
The question raised:

  Is this legislation supported because of its subject matter or does the Supreme Court truly support such a massive criminal law power?

Boggs v. the Queen
  - struck-down a Criminal Code provision making it an offence to drive while suspended

  - the case turns on WHY a license is suspended


- a license could be suspended for a variety of reasons, aside from being a bad driver

  - this law was held not to fulfil the 3rd purpose of criminal law (a public purpose) because it was over-broad

  - Boggs was acquitted

  - following this case, Parliament narrowed its ‘drive suspended’ law

  - illustration of the limits placed on the criminal law

Application of Rand J.’s Margarine Test
Labatt Breweries v. A.G. Canada
  - federal statute set-out standards for light beer

  - struck-down by the courts; Labatt was acquitted

  - government’s argument:  there was an offence, a punishment & the public purpose of protecting health

  - the court did not see this legislation as serving a particular public purpose

R.J.R. MacDonald v. A.G. Canada
  - re: federal tobacco regulations

  Issue:  does it serve a public purpose?


Yes!  Public health.


- not designed to help/harm a particular industry (well, not directly), so it was not colourable


- regulatory vs. criminal (same problem as in Hydro-Québec)


  - this is inherently criminal, but simply provides some exemptions/exceptions

  - however, this legislation was struck-down on a Charter challenge

Cases Related to Illegal Drugs
R. v. Hauser (1979)

  - challenged the Narcotic Control Act
  - upheld under p.o.g.g.

  - widely criticised decision; now considered ‘bad law’

    - should have been allowable under criminal law power

Schneider v. the Queen (1982)

  - provincial law:  Heroin Treatment Act of B.C.

  - sustained under s.92.16 (local matters) by the SCC

  - challenged prior to the Charter; could not stand now

  - this law called for the compulsory treatment of heroin-addicts which could result in their detention for up to 6 months

  - highly punitive, though the purpose was believed to be the treatment of drug addicts

  - these punitive effects did not make it criminal law, because its true purpose was medical treatment of a local & private nature.

  - did not set-out an offence per se.

  - deprivation of liberty criminal law
  - current parallel:  Mental Health Act allowing for involuntary treatment & detention

Competition Laws
- Privy Council struck-down competition laws in Board of Commerce case which were very similar to those upheld by the SCC in P.A.T.A. case.

Goodyear Tire case

  - Court upheld legislation which gave the Courts power to break-up illegal mergers

- competition laws are now able to be supported by federal trade & commerce power, instead of the criminal law power (ex. General Motors)

  - this is similar to the American approach.

Sunday Closing Laws

Big M Drug Mart case

  - limitations that are imposed for religious reasons are matters that fall under the criminal law power.

  - the Lord’s Day Act was, however, defeated by the Charter
R. v. Edward Books
  - provincial statutes that impose limitations on work for secular reasons were at issue.

  - Manitoba Retail Business Closing Act gave retailers the choice to close Saturdays or Sundays.

  - This legislation brought about by pressure from labour unions.

  - each province had equivalent legislation.

  - Supreme Court upheld these laws as valid under provincial property & civil rights power.

  - also shows that pith & substance is more important than effect
Young Offenders Legislation
  - Federal Young Offenders Act was preceded by the Juvenile Delinquents Act.

  - this old act was more focused on social welfare

R. v. Smith (1967)

  - challenged the JDA under the criminal law power

R. v. S.S. (1990)

  - YOA was challenged again under the criminal law power

- both were upheld

Criminal Power to Create Civil Remedies
R. v. Zelensky
  - SCC upheld Parliament’s ability to create civil remedies in the area of criminal law.  Specifically, they upheld a provision of the Criminal Code which allowed the sentencing judge to order a person who committed an indictable offence to pay damages to the victim.  This created a statutory tort, which is usually within the jurisdiction of the provinces under property & civil rights.

  - Civil Law Characteristics:


1.  Request from the victim, not the Crown


2.  Quantum of Damages = victim’s loss, not act’s blameworthiness


3.  Victim was to enforce this judgment, like in a civil action.

  - very much like a civil law remedy, not a criminal law power

  - however, the Court still upheld this provision as valid criminal law

  - Main convincing argument:  part of the Court’s discretion in sentencing

  - Major policy reasons:  victim’s rights.

  - part & parcel of the sentencing process

Abortion Laws
Morgentaler Case

  Context/Background:


1975:  1st Morgentaler case; SCC upheld abortion under criminal law power.  This law prohibited abortions, except where approved by therapeutic abortion committee.


1988:  SCC strikes down abortion law under s.7 of Charter (security of the person)


1989:  rumours that Dr. Morgentaler was planning to set-up a clinic in Halifax


- March regulations only allowed abortions to be performed in a hospital; withheld medical coverage for those performed outside hospitals.


- challenged in court by Canadian Abortion Rights Action League (CARAL)


June:  Medical Services Act passed


July:  Medical Services Designation Regulation passed, prohibiting abortions outside hospitals


- Dr. Morgentaler continues to perform abortions; province seeks an injunction until the constitutional issues are settled


- the only issues in this case are related to division of powers

  Decision:  legal effect (look at the actual text) often indicates legislature’s intent.  Practical effect goes beyond the four-corners of the legislation to find the future effect(s).  Legal effect is always relevant; practical effect is not (see Inflation Reference)

  - if you are looking to uphold the law, you wouldn’t examine the practical effect - this is only used to illuminate an ultra vires purpose or legislative intent
  What can we learn from this case?


1.  Very hard for provinces to legislate in fields which Parliament has already criminalised (see p.387)


2.  Provincial ‘morality power’ must be grounded in another provincial head of power

3.  Look at the work the lawyers put into this case.  Very revealing; good insight into the practice of constitutional law in a governmental setting.

Firearms

Firearms Reference
Background:

  - Pre-1985:  when acquiring a firearm, you needed to obtain an FAC (Firearms Acquisition Certificate)


- registration of restricted firearms was required


Three Categories of Firearms:


A.  Prohibited:  automatics


B.  Restricted:  handguns


C.  Ordinary (or ‘long guns’):  rifles & shotguns


- only regulated acquisition, not ownership

  - 1985:  Firearms Act

- would regulate both acquisition & ownership


- set-up database of all guns, including ordinary ones


- it can now be characterised as a licensing system

Opposition:  focused on the effectiveness of the legislation

  - this is not relevant to a Constitutional challenge

Issue:  validity of registration provisions for ordinary handguns

  - regulatory or criminal in nature?

Province’s argument:  the offence of not registering an ordinary gun was merely meant to force compliance with a regulatory scheme

Holding:  the registration of ordinary guns was tied to the purpose of public safety, so the Firearms Act was valid criminal law

  - this was a unanimous decision

- the Court seems prepared to give Parliament wide latitude in the criminal law area when it comes to regulatory schemes
- fits nicely with R. v. Hydro-Québec
Provincial Authority to Regulate Morality & Public Order
- provincial offences & penalties must be part of a larger regulatory scheme in order to be valid.  Civil consequences flowing from Criminal Code convictions are given greater leeway.
Bedard v. Dawson (1923)

  - upheld provincial legislation which authorised the closure of disorderly houses (venues for convictions of gambling, prostitution under the Criminal Code)

  - there was no offence & penalty, in the traditional sense (like other crimes)

  - more like a consequences that flowed from a C.C. conviction

  Argument:  this was criminal law

  Holding:  SCC held that this law dealt with property (s.92.13)

  - the criminal charge or conviction is merely the catalyst

ex. Manitoba’s prostitution laws:  able to seize car of person charged under Criminal Code
Provincial Secretary of PEI v. Egan (1941)

  Highway Traffic Act provisions for loss of license after conviction of CC driving offences.  Again, a consequence flowing from a criminal conviction (similar to Bedard)

  - the court called these ‘administrative penalties’
O’Grady v. Sparling (see Criminal Law notes)

 - upheld provincial traffic act

  - careless driving = provincial offence, with penalty of a fine

  - CC contained an offence called ‘reckless driving’

  - Court said both could stand

Stephens v. the Queen (1960)

  - upheld provincial offence of leaving the scene of an accident (part & parcel of HTA)

  - CC had a similar, but stricter, offence - had a higher mens rea requirement

R. v. Mann (1966)

  - CC amended to have an offence called ‘dangerous driving’

  - similar to O’Grady v. Sparling, but was ‘dangerous’ closer to ‘careless’?

  Holding:  No.  Both provisions were upheld, once again.

N.S. Board of Censors v. McNeil (1978)

  - provincial law which prohibited theatres from showing certain movies was upheld

  - criminal law & morality power are not co-extensive
  - not concerned with criminality, but with regulation of a business within a province

  - provinces do have some authority to regulate morality
R. v. Chief
  - offences under Child Welfare Act (now, CFS Act) against mistreatment or neglect of children

  - penalty:  up to 5 years in prison

  - paralleled the CC provision of ‘failure to provide necessaries’

  - provincial provision was upheld as part of the Child Welfare Act (under the province’s regulatory power to secure the proper treatment of children)

  - the length of the maximum sentence was not relevant to assessing constitutionality
R. v. Chiasson (1982)

  - provincial offence under the Wildlife Act - careless use of a firearm in the course of hunting

  - upheld by the Supreme Court under either s.92.13 or 16

  - safeguards persons & property; this protection of human life does not automatically characterise it as criminal law

Rio Hotel Ltd. v. New Brunswick (1987)

  - provincial offence under Liquor Control Act
  - provincial board was given power to license ‘live entertainment’; placed condition of ‘no nude performances’

  - looks like they are trying to regulate public morality

  - as well, the breach of this condition resulted in the withdrawal of the license (not a classic offence-penalty provision)

  - upheld by SCC

- there is provincial power to regulate public morality, so long as it is grounded in another provincial head of power/class of subject.  But, there are limits…

See Morgentaler (1993) & Westendorp v. the Queen (1983)

  - trying to punish prostitution under the Street bylaw

  - trying to anchor it in provincial jurisdiction; regulation of streets

  - Supreme Court did not uphold it; ultra vires & colourable!

- in both cases, federal laws had fallen into disuse in these areas, so the provinces attempted to step-in and try to regulate them

  - very difficult for provinces to regulate in areas which have been de-criminalised
  - nowadays, Parliament did not criminalise prostitution, but the communication for the purpose of prostitution in public places.  Followed the public policy lead of the city of Calgary.

Provincial Authority to Establish Inquiries
General Principles:

  1.  Broad authority; but

  2.  Province cannot establish a commission to determine whether or not a specific person committed a crime.
Issue:  is the province trying to pre-empt or replace criminal investigations?
Faber v. the Queen (1976)

  - Supreme Court upheld coroner’s inquests (provincial)


- not meant to determine guilt or innocence, but rather the circumstances surrounding the death of a person


- fatality inquiries

Di Iorio v. Warden of the Common Jail of Montréal (1978)

  - provincial inquiry into organised crime in the province

  - upheld, but it is close to the line/boundary of provincial jurisdiction

  - no ‘naming of names’

Keable v. A.G. of Canada (1979)

  - commission of inquiry coming out of Québec into illegal activities of the police

  - upheld; however, it could not look at the organisation/administration/management of the RCMP (as it only has federal powers in Québec)

  - still, fairly broad power for the provinces

O’Hara v. B.C. (1987)

  - commission set-up to investigate the injuries of a prisoner while in custody

  - victim was named; perpetrators were not.

Starr v. Houlden (1990)

  - sets-up the limits of provincial authority in this area

  - Jewish woman (Starr), as member of a National Jewish Council, is alleged to be influence-peddling through political donations from this charity.

  Fatal Combination:


1.  Order-in-Council followed CC wording very closely; named Mrs. Starr.


- majority of the court found this to be a substitute for a proper criminal investigation & preliminary inquiry; it was thus ultra vires the provincial legislature


2.  Unlike O’Hara, the private persons named were the perpetrators, not the victims


- cannot name names or attempt to find/allocate criminal guilt.

An Example of Extensive Provincial Authority in Relation to Professions
Cross v. Law Enforcement Review Board (1990)

  - involved professional discipline & professional societies (provincial bodies)


- controls the licensing of their profession

  - Cross alleged that the Board had no authority to determine what disciplinary action should be taken against him, a Winnipeg police officer

  - Board’s jurisdiction was upheld by the court



Peace, Order & Good Government
- included in preamble of Section 91

- on its face, it seems to be a general provision, not limited by the specific clauses which follow; however, this has not been how the courts have interpreted it!

- this was, however, the early view:  see Russell v. the Queen (1880s)

  - re: Canada Temperance Act

  - set-out a local option system:  if 25% of electorate petitioned for a vote, a local referendum would be held.  If prohibition won a majority, the Canada Temperance Act would be proclaimed in force for that locality

  - created pockets of prohibition in Canada

  - Russell was charged with unlawfully selling alcohol in Fredericton, contrary to the CTA
  - did not follow a ‘pith & substance’ approach, but looked at provincial powers & decided it fit better under p.o.g.g. (see p.118)

  - ever since, Courts have been trying to get around this decision

A-G Ont. v. A-G Canada (re: Local Prohibitions, 1896)

  - Ontario passed legislation quite similar to the federal scheme upheld in Russell, which was still in force at this time

  - JCPC upheld the provincial legislation; how did they get around Russell?


- construed Russell as supporting the CTA under p.o.g.g., not Criminal Law


- used the ‘National Concern’ doctrine (see p.143)

Three Aspects of P.O.G.G.

1.  Gaps

2.  Emergency

3.  National Concern/Dimension
- however, p.o.g.g. has become a last resort, because the courts don’t like to use it (want to keep the balance of our federation)

- an essentially residuary/exceptional jurisdiction of Parliament, not a general description
Gaps
- where a class of subjects is incomplete, the p.o.g.g. power can be invoked to fill these gaps
ex. no federal parallel for 92.11 (incorporation of companies)

  - so, p.o.g.g. was used to create such federal jurisdiction

ex. 92.5 is not paralleled by a federal provision (see Re Newfoundland Continental Shelf case), so p.o.g.g. was used to fill this gap

Emergencies
Test first emerged in Re Board of Commerce case

  1.  Highly exceptional or abnormal circumstances were required (ex. war, famine)

  2.  Legislation must be temporary.

Toronto Electric Commissioners v. Snider
Important for 2 reasons:

  1.  P.o.g.g. could only be used to fill gaps or against “some extraordinary peril” to the nation as a whole (ex. war)

  2.  Tries to explain Russell as having been upheld under the emergency power of p.o.g.g., not the ‘national concern’ doctrine.
When has legislation been upheld under the emergency doctrine?

1.  Fort Francis Pulp & Paper v. Winnipeg Free Press
 
- law passed under War Measures Act (1914) to control the price of newsprint.


- after the war was over, the law was still on the books & Fort Francis started selling at higher prices than were allowed, so the Free Press sued


- there was no formal ending of the war; no evidence of this, so the federal government still had p.o.g.g. emergency power.

2.  Re Anti-Inflation Act:  broadened the power’s application in peacetime


- froze prices & profits


- wage increases would be limited


- applied to most private sector employers & professions, not just federal employees…this is where the constitutional challenge arose


- A.G. tried to sustain the legislation under ‘national emergency’ or ‘national concern’ doctrine.  Court accepted emergency basis & rejected the ‘national concern’ argument.

National Concern
- originated in the Russell case

- clarified in the Canada Temperance Act case

  Two-Fold Challenge:


1.  Russell only upheld the CTA of 1878, not CTA of 1927, which was significantly different.  Could be distinguished on the basis of fact.


2.  Russell was decided under emergency power…intemperance was no longer an emergency in Canada, therefore, the CTA could no longer be sustained

- Court rejected these arguments & upheld both cases under the ‘national concern’ aspect of p.o.g.g.

Johannesson v. West St. Paul:  aeronautics comes within the ‘national concern’ doctrine under p.o.g.g.

Munro v. National Capital Commission:  national capital region was also upheld under ‘nation concern’ doctrine.

  - it was a “single matter of national concern”; began the idea of a ‘single, indivisible purpose’ of legislation justified under this doctrine.

Re Anti-Inflation Act:  could not be sustained under this doctrine; too broad.  There’s nothing new about inflation.

  - courts want to keep this power narrow

R. v. Hauser:  Narcotics Control Act upheld under national concern, as a new matter.

  - probably bad law; should have been upheld under the criminal law power.

  - this ‘newness’ factor may not be a requirement, but it is a useful factor ~ not irrelevant
R. v. Crown Zellerbach:  most important case under this doctrine; 4/3 split, with majority upholding this legislation under ‘national concern’.

  Four Principles of the National Concern Doctrine:


1.  Does not need to be temporary;


2.  Applies to both new matters which did not exist at the time of Confederation and to provincial matters which have since become a matter of national concern.


3.  Must have a singleness, distinctiveness and indivisibility that clearly distinguishes it from matters of provincial concern.


4.  Provincial inability test; public policy justification.  Take into consideration effect on extra-provincial interests if a province failed to regulate or control intraprovincial aspects of the matter.


Judicature Provisions ~ ss.96-101
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- s.96 applies only to Superior Courts.

  - this has been construed as a limitation on provincial jurisdiction in the administration of justice, as well as on the powers Parliament can grant non-s.96 courts.

- s.97:  judges must be members of the provincial bar

- s.99(1):  provides for the removal/impeachment of judges


- based on the UK’s Act of Settlement, 1701


- guarantees security of tenure

         (2):  mandatory retirement age of 75 years

Judicial Independence

- Judicial independence must be viewed in light of our idea of separation of powers

  - not like the American system

  - idea of responsible government belies that type of ‘pure’ division/separation


- fusion of legislative & executive branches


- however, there is more separation between these two branches & the judiciary


  - personnel are still intermixed between executive & judiciary

Three Constitutional Sources of Judicial Independence:

1.  Preamble:  “like the UK” - including the Act of Settlement, 1701; tradition of judicial independence

2.  Sections 96-101:  judicature provisions

3.  Charter s.11(d):  guarantees “an independent and impartial tribunal”, specifically in criminal trials
What is Judicial Independence?
See Valente v. the Queen, per LeDain J (1985)

  - alleged that the Provincial Court was not independent; SCC was not convinced

  - thus, they were constitutionally capable of hearing criminal cases

Three Ingredients:

  1.  Security of Tenure

  2.  Financial Security

  3.  Administrative independence (in judicial functions)
- focused on the meaning of “independent” and “impartial”

  - impartiality is a mind-set; open-mindedness

  - independence is a status or relationship with others, not just a state of mind


- to be above influence from other groups in society (esp. the executive)

Security of Tenure
- includes mandatory retirement, fixed term or specific task appointments, that are beyond the reach of some appointing authority.

- there are special procedures available for disciplining judges

Financial Security
- security of salary & pension; should be established by law so as to prevent arbitrary executive interference that could affect judicial independence

Re Provincial Judges (1997)

  Bill 22 passed in mid-‘90s by Filmon government legislated across-the-board reductions in public employees’ salaries

  - specified that it was only to last two years

  - specific provision pertaining to provincial court judges

  - almost identical legislation was also passed in Alberta & PEI

  - provincial court judges challenged the bill as an attack on judicial independence


- judges are not civil servants!

  Issue:  Did s.11(d) of the Charter affect the ability of the provincial legislatures to change the salaries of provincially-appointed judges?  Yes!

  - any adjustments to judges’ salaries must first be reviewed by a compensation committee; a report would follow; if recommendations were not followed, the government would have to defend its actions in court.
  Test:  simple rationality (see Laskin’s judgment in Re Anti-Inflation)

- meant to be a fairly low standard (simply need a legitimate reason)
Residential Tenancies cases

  - s.96 is a limitation on the powers that can be given to non-s.96 courts.  It is not solely an appointment power.
 
- applies to both feds & provinces

  - infers that there is a “core” jurisdiction of s.96 courts, that cannot be invaded by other tribunals

  - Supreme Court serves a unifying purpose

  - provinces were trying to make a more informal setting for resolution of residential tenancies issues; SCC ruled that some parts were unconstitutional due to s.96.

  Set-out a Three Step Test:


1.  Historical Test:  what was the status of this issue in 1867?  Was it adjudicated by a superior court then?


2.  Judicial Function Test:  is it a judicial function that is being delegated?  Or merely an administrative function?


3.  Institutional Setting Test:  is this judicial function the body’s central purpose?
  - most cases turn on the 3rd step; however, if you can show that such jurisdiction was exercised by non-s.96 courts in 1867, you don’t have a s.96 problem.

  - later, the Nova Scotia Residential Tenancies Act was upheld, not offending s.96 or this test.

What to Know about s.96:
1.  Section 96 presents a formidable obstacle to the reorganisation, assignment of jurisdiction to non-s.96 courts.

2.  Understand the 3-step test & how to apply it (esp. steps 2 & 3)

3.  The courts are moving to a more liberal approach in this area.



Aboriginal Peoples
Triad:

  1.  Parliament

  2.  Provincial Legislatures

  3.  Aboriginal Peoples
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- initially, this was a division of powers issue; massively changed with passage of the Charter in 1982

- law is changing quite rapidly in this area

Background
- Manitoba has the highest percentage of aboriginals (possible exception:  Saskatchewan)

- s.91(24) gives Parliament power over “Indians & lands reserved for Indians.”

- s.35(2) of Charter refers to “aboriginal peoples” as Indians, Inuit & Métis
Who is a Status Indian?
- A person who falls within the Indian Act’s definition

  - entitled to live on reserves

  - exemption for taxes

Who is a Treaty Indian?
- Those whose ancestors signed treaties

- Most Indians in Manitoba are also treaty Indians

Who is a Registered Indian?
- Those registered in the federal registry created by the Indian Act
- all status Indians are entitled to be registered, but many have not

Who are the Métis?
- descendants of intermarriages of Indian women & French or Scottish men

Who is an Indian under s.91(24)?
Re Eskimos (1939)

  Issue:  Could Parliament pass laws in relation to the Inuit?

  - Parliament was trying to duck-out by saying they had no authority; didn’t want to pay for services in Northern Québec, for the Inuit

  - a finding of no power under s.91(24) would still allow them to exercise their spending power

  - SCC concluded that the Inuit would qualify as Indians under s.91(24)

What about the Métis?
- has not yet been addressed by the Supreme Court of Canada

R. v. Grumbo:  SK case regarding Métis hunting rights; Court held that the Métis qualified as Indians under s.91(24)

R. v. Blais:  MB case also regarding Métis hunting rights

  - currently awaiting Court of Appeal decision

  - in Queen’s Bench, there was obiter indicating that Métis are Indians

A.G. Canada v. Lavell; Isaac et al v. Bedard
  - Lavell was an Indian who married a non-Indian; as a result, her name was struck-out of the Indian Registry, due to a provision of the Indian Act to that effect

  - Bedard was in a similar situation

  - both women lost their cases before the SCC; Bill of Rights could not trump the Constitution

  - Parliament was entitled to make rules about who qualifies as an Indian under s.91(24)


- this power has since been fettered by the Charter
- Parliament has not legislated to the full extent possible in this area; Indian Act only applies to status Indians

Lands Reserved for Indians
- second branch of s.91(24)

- this gave Parliament the power to create reserves

Provincial Jurisdiction:  Can Provincial Laws Apply to Indians & Reserves?
- cannot be “in relation to” these matters; no constitutional authority in these areas

- however, general provincial laws were held to be applicable to Indians at the turn of the century

Remaining Issue:  do provincial laws apply on reserves?
Cardinal v. A.G. Alberta:  Cardinal argued that reserves were special enclaves where provincial laws didn’t apply; Court rejected that argument

Four B Manufacturing v. United Garment Workers:  aboriginal-run company, located on a reserve & funded by the Department of Indian Affairs, wanted to prevent workers from unionising under provincial laws; tried to limit Cardinal to hunting cases.  The Court didn’t buy it.

R. v. Francis:  Francis was charged under the provincial Highway Traffic Act; there were special federal traffic regulations in effect on reserves.  Court held that it was okay to charge him under provincial legislation; paramountcy didn’t apply.

- these cases all point to the court’s thorough rejection of the ‘enclave theory’
Section 88 of the Indian Act *See Hogg, p.585

- the Constitution gives provinces power to pass laws of general application which also affect Indians (but not their ‘status & capacity’)

- s.88 referentially incorporates provincial laws of general application that affect the status & capacity of Indians

  ex. provincial hunting laws

Krueger & Manuel v. the Queen

  - Krueger & Manuel were status Indians who killed deer out of season.

  - arrested & charged; Court held that Wildlife Act was a law of general application, therefore it applied ex proprio vigore (‘by its own force’)

  - didn’t have to be justified under s.88

  Indicia of Laws of General Application:


1.  Must apply to entire jurisdiction (no geographical limits)


2.  Must not be in relation to only one class of persons

  - a law is still a law of general application if it has harsher penalties for one class of persons than another

  - not okay if it impairs their status & capacity, unless invigorated by s.88.  This limits the applicability of interjurisdictional immunity in the area of aboriginal law.
Dick v. the Queen:  

  - Dick is a non-treaty Indian who killed deer outside reserve land; contravened Wildlife Act
  - Court states that laws which affect status & capacity were referentially incorporated by s.88
General Principles to Understand
1.  Provincial legislatures have no constitutional authority to pass laws in relation to Indians & reserves

2.  Provincial laws of general application apply to Indians & on reserves.

3.  By s.88, even those laws which affect the status & capacity of Indians are okay, as long as they don’t offend a treaty or other law of Parliament, or any provision of the Indian Act.
Aboriginal Rights
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What are Aboriginal Rights?
- Rights which aboriginal people can claim because of their use & occupation of this country from time immemorial

St. Catherine’s Milling v. the Queen
  - JCPC had to deal with aboriginal title to land.  Three holdings:


1.  Aboriginal title is personal:  cannot be transferred


2.  Usufructory:  right to use but not own the land


3.  Dependent on the goodwill of the Crown:  can be expropriated at any time by the Crown.

  - much of this law has been overruled by s.35

Calder v. A.G. (B.C.):

  - inconclusive result, but important holding that the Nishga people held aboriginal rights to the land which outlasted contact with Europeans.

  - however, half the judges felt this title had been extinguished.

  - established the notion of aboriginal title

  - began land claims process
Delgamuukw v. B.C. (1997)

  - land claim of Gitksan & Wet’suwet’en peoples of British Columbia

  - trial judge dismissed their claim; Court of Appeal held that some unextinguished aboriginal rights existed & were protected by s.35

  - Supreme Court defines aboriginal title:
  1.  The land must have been occupied prior to sovereignty;

  2.  Must prove continuity of occupation since the time Crown sovereignty was declared;

  3.  At time of sovereignty, occupation must have been exclusive.
  - also found that trial judge failed to give sufficient weight to oral histories; requires a shift in evidentiary rules

  - if aboriginal title is proved, aboriginal rights can be exercised…can use the land as they wish (not necessarily only to exercise aboriginal rights)


- however, they cannot use this title to undermine their claim to the land
  - brings aboriginal title much closer to the concept of a fee-simple (much more so than St. Catherine’s decision)

  - title arises from prior occupation of Canada

Continuum of Aboriginal Rights
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Test for Aboriginal Rights
R. v. Sparrow (SCC)

- fishing-related offence:  using too large a net for his band’s license

Issue:  whether or not these regulations were contrary to his aboriginal rights

Holding:  there was an aboriginal right to fish for food & ceremonial purposes; new trial ordered to decide whether these rights were infringed or, if so, whether such infringement could be justified & therefore be constitutional.

- Examination of the word “existing” in s.35 (possible interpretations):
  1.  Frozen:  rights at the time of its passage (1982) were the “existing” rights that were recognised.  Would result in a crazy patchwork of regulations across the country.

  2.  Not extinguished:  rights that had not been completely extinguished were entrenched under “existing” rights.  More general & generous approach, where regulation extinguishment (see p.41).

- Test for Extinguishment:

  - Parliament’s intention must be clear & plain.

- Process of a s.35 Challenge (four-step approach):
    1.  The Court must determine whether the defendant has demonstrated that he/she was acting pursuant to an aboriginal right (was there an aboriginal right?)

    2.  Has that right been extinguished? (must be proven by the Crown)

    3.  Has the right been infringed?

    4.  Is the infringement justified? (must be proven by the Crown)
  - Application in this Case:


1.  There existed an aboriginal right to fish for food & ceremonial purposes that was an integral part of their culture.


- a more thorough test is explained in R. v. Van der Peet

- cited anthropological evidence which put these rights into historical context


- must connect the particular practice to the group’s identity

Possibilities:
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2.  Held that the right had not been extinguished.


3.  Is the limitation unreasonable?  Does it impose undue hardship?  Does it deny to the holders of the right their preferred means of exercising it? (see p.48)


4.  Is there a valid legislative objective?  Crown is bound by its fiduciary relationship with the aboriginal peoples. (see p.49)

Further questions:  As little infringement as possible?  Fair compensation (where applicable)?  Consultation with aboriginal peoples?
- after the required conservation measures are imposed, Indian food fishing is to be the top priority.

R. v. Van der Peet
  - another BC fishing case, involving the Sto:lo First Nation

  - had a food fishing license; Mrs. Van der Peet sold them, which was prohibited under the license

  - majority affirmed her conviction:  no such aboriginal right

  - this case deals primarily with Step 1 of the Sparrow test


- first, we must characterise the alleged right; she claimed a right to barter


- next, she must demonstrate that such a right exists


- s.35(1) is a reconciliation, a balancing

  Test:  to be an aboriginal right, an activity must be an element of a practice, custom or tradition integral to the distinctive culture of the aboriginal group claiming the right.
  10 Factors to be Considered:


1.  Courts must take into account the perspective of the aboriginal peoples themselves


2.  Courts must determine precisely the nature of the claim being made in determining whether an aboriginal claimant has demonstrated the existence of an aboriginal right.


3.  In order to be integral, a practice, custom or tradition must be of central significance to the aboriginal society in question.


4.  The practices, customs & traditions that constitute aboriginal rights are those that have continuity with practices that existed prior to European contact.


- “contact” is a nebulous concept


- how does this test apply to the Métis?


5.  Courts must approach the rules of evidence in light of the evidentiary difficulties inherent in adjudicating aboriginal claims.


6.  Claims to aboriginal rights must be adjudicated on a specific rather than a general basis.


7.  For a practice to constitute an aboriginal right, it must be of independent significance to their culture.


8.  Must be distinctive, but not distinct.


9.  The influence of European culture will only be relevant to the inquiry if it is demonstrated that the practice is only integral because of that influence.


10.  Courts must take into account both the relationship of aboriginal peoples to the land & the distinctive societies & cultures of aboriginal peoples.

Title Test:  Delgamuukw
Rights Test:  Van der Peet
Summary
- Sparrow helps us discover whether an aboriginal right exists

- Van der Peet greatly expanded on these principles

- Delgamuukw deals specifically with the issue of aboriginal title
Treaty Rights
Treaty #5:  The Lake Winnipeg treaty

  - covers most of Northern Manitoba

  - Queen’s representative:  Lieutenant-Governor (federally-appointed)

  - note the language:  indicates surrender of Aboriginal title


- however, the courts are now giving weight to oral history surrounding treaties; may contradict the seemingly clear language.

  - legal description of Aboriginal title = very broad

  - governed a lot of land!

  What did the First Nations get in return?


- government would set-aside reserves (160 acres for a family of 5)


- provision regarding alcohol consumption


- guarantee of commercial hunting & fishing rights, subject to regulation


- government to pay $5/person/year as well as $500 to band every year for hunting & fishing equipment


  - would also pay salary of Chief & council

  - Indians agreed to be governed by the laws of Canada; subjects of Her Majesty; they became a part of Canada.

The Interpretation of Treaty Provisions (see Hogg, p.602)

  - s.35(1) of Constitution Act, 1982 recognises treaty rights; so, what is a treaty?
Characteristics:
  1.  Parties:  Crown & an Aboriginal nation

  2.  Agency:  both representatives had the authority to bind the respective parties

  3.  Intention:  to create legal relations

  4.  Consideration:  required.

  5.  Formality:  a certain measure of ‘solemnity’.

- Extrapolated from Simon v. the Queen, 1985

  - Simon was charged with a hunting violation

  - claimed that the treaty protected his hunting rights

  - SCC acquitted; felt this was a treaty (though the Crown argued otherwise) which by s.88 of Indian Act trumped provincial laws

  - also stated that treaties should be given a fair, large & liberal construction in favour of the Indians
Natural Resources Transfer Agreement (NRTA)
  Background:


- when prairie provinces entered Confederation, the federal government maintained control over their natural resources (unlike all other provinces)


- major point of contention

  1930:  provinces & feds enter into NRTA to put them on the same footing as the other provinces, giving them ownership & control over natural resources


- this agreement was given constitutional status by Constitution Act, 1930

- the agreement specifically addressed hunting & fishing (s.12)

Dealt with in R. v. Horseman (1990)

  Issue:  discrepancy between broad rights granted in Treaty vs. narrow rights granted in NRTA.

  - very sympathetic facts

  - majority held that NRTA validly limited treaty right to hunt & fish for food, but greatly expanded the geographical area in which these activities could be done

  - DISSENT tries to put “for food” into a modern context; would have allowed such a right.

R. v. Badger (1996)

  - defined “unoccupied Crown lands” & lands to which Indians have a right of access (as specified in the NRTA)

  - 3 Cree defendants were found hunting for food on privately-owned lands

  - 2 convicted; 1 received a new trial

  Test:  Treaty Indians had a right to hunt on private land unless the land was being put to a visible & incompatible use
  - now the court had to decide whether the Wildlife Act’s regulations would pass the Sparrow test:


- Justification for governments to limit treaty rights follows the Sparrow approach
R. v. Sundown (1999)

  - Mr. Sundown constructed a permanent structure (log cabin) on Crown lands

  - he stated that it was incidental to his hunting rights

  - Court agreed, as it was trying to construe hunting rights broadly

  - however, this was a collective right (all members of the band must have access to the cabin; not owned solely by Mr. Sundown)

R. v. Marshall (1999)

  - Charged with 3 offences:


1.  Selling eels without a license


2.  Fishing for eels without a license


3.  Fishing for eels during closed season with illegal nets.

  - Marshall looked to Peace & Friendship treaty clause as a defence

  - the court held this allowed Marshall to pursue traditional hunting, fishing & gathering activities to support this trade


- however, they did recognise that such an interpretation was not supported by language of the treaty


- went beyond the literal promise to its reasonable consequences & implications

- right to obtain necessaries (see para 56)

  - paid little attention to fear of non-aboriginals as to the extent of the treaty right & its impact upon them

  - McLaughlin, in dissent, does not believe in the interpretation; would let the charges stand

  - the question which follows:  how should Marshall be construed?  See Marshall II:


- did it extend beyond the eel fishery?  Court, unanimously, says No!


- attempt to clarify Marshall I & put it in context


- affirms government’s general regulatory power, even of treaty rights, where allowable by Badger test

  - Court referred to evidence outside the treaty, trying to strike a balance between treaty rights & the rights of others.

Current Developments in Constitutional Law
- 71st Anniversary of Person’s Day

- Morrisey case:  upheld mandatory minimum sentence of 4 years for indictable offences with a firearm; not cruel & unusual punishment.

- Blenko case:  long delay in proceedings of Human Rights Tribunal in BC did not go against the Charter
- Alberta School Board question:  government attempted to consolidate school boards; challenge to this action was dismissed; school boards are instruments of the province

- Derek case:  upheld the CC limitation on questions allowable of complainant in sexual assault cases



SECOND TERM

Language Rights
See:
s.23, Manitoba Act, 1870



s.133, British North America Act, 1867

Section 23 Established 4 Types of Rights:

  1.  Either French or English could be used in legislature


- permissive

- both would appear in Hansard; of equal weight

  2.  Both English & French will be used in Journals & Records of the legislature


- mandatory (opposite of #1)

- does not include Hansard


- journals set-out what happened (but not exactly what was said) in the House

  3.  Either French or English can be used in the courts or in court documents


- similar to #1 ~ permissive

- does this mean that pleadings done in French should be heard by a bilingual judge?  Not a constitutional requirement.  Court usually provides a translation service.

  4.  The acts of the legislature should be published in both English & French


- mandatory (like #2)

- has generated the most litigation

- at the time Manitoba joined Confederation, French & English were spoken 50/50

- modelled on s.133 of the BNA.

- SCC views s.23 & s.133 as co-terminous

  - rights of English-speaking minority in Quebec and French-speaking minority in Manitoba must be equal
  - these linguistic minorities should be equally treated & protected

1890:  Manitoba legislature passes Official Languages Act
  - stated that only English was to be used in the legislature’s records, its acts & court procedures

  - tried to trump a constitutional provision; could a simple statute do that?

- M. Forest challenged its constitutionality in A-G v. Forest (1979)

  Issue:  province has the power to amend its own constitution (see s.45; formerly s.92(1))


- what is included in the constitution of the province?  If s.23 was included, Official Languages Act would be okay.
  - SCC found that this power did not include the power to amend s.23.  Limited the meaning of “constitution of the province”.

  - note that Quebeckers could not amend s.133; why should Manitoba be able to repeal linguistic minority provisions?
- Since 1890, the provincial legislature had only been passing laws in English.  What was to be done?

  - no infrastructure for bilingualism existed.  Legislature wasn’t too keen to act, either.

Re Manitoba Language Rights (1985)

- Canadian government asked what was required under s.23 & s.133.  What were the rights of these linguistic minorities?
  Unanimous Decision of the SCC:


1.  Requirement of use of both languages in the records & acts of the legislature was mandatory.


2.  Documents that were not in both official languages were unconstitutional, of no force or effect.
  - what was meant by “acts of the legislature”?


- Court held that this included regulations passed by Cabinet or that are approved by Cabinet (delegated legislation).

- not just primary legislation, but also subordinate, too
  - However, since this decision would have left Manitoba lawless, they allowed the province time to translate before the English-only laws became invalid


- this reasonable time was deemed to be 3 years for major laws, 5 years for lesser things.
Re Manitoba Language Rights #2 (1992)

- dispute over what fell with “Acts of the Legislature”.  Did this include orders-in-council?
- this time the SCC agreed with the province

  - documents of a legislative nature would need to be translated, not mere decisions of the Cabinet
  - not all documents referred to in legislature need to be translated, either
- Now the French are more concerned with guaranteeing French-language services, rather than the use of French in the organs of government

  - more interested in s.23 of the Charter and minority language education.



The Charter
An Overview
  1.  The Scope of the Charter

- applies to government action & legislation

  2.  What is the Charter?


- the first 34 sections of the Constitution
  3.  Fundamental Freedoms ~ s.2


- freedom of conscience & religion


  ex. prayer in schools


- freedom of expression & association

  4.  Democratic Rights


- will not be covered in this class


main issue:  inmate voting (now before SCC)


- could judges vote?  Yes.  No longer an issue.


- provisions dealing with mentally-challenged people have been repealed.

  5.  Mobility Rights


- will not be covered in this class


main issue:  to what extent can provinces erect ‘job opportunity’ barriers?

  6.  Legal Rights


s.7:  most important


s.8:  search & seizure provisions


s.9:  unlawful detention provisions

  7.  Equality Rights


- mainly s.15


- Is this a human rights guarantee?


- What about sexual orientation?  citizenship?  (analogous grounds for discrimination)


- What is meant by equality?  Equal opportunity, not just uniformity of treatment.

  8.  Justification/Limitation


s.1 of the Charter

- a reasonable limit in a free & just society


ex. hate crime offences

  9.  Remedies


- the practical reality.  See s.24 & 52

- Should these rights be entrenched?  Is it a good thing?

Background of the Charter
- came into effect April 17th, 1982.  Except for equality provisions, which were delayed for 3 years in order for governments to conform/adjust.
- a democratic government is fundamental to making the Charter work.  An entrenched bill of rights, by itself, doesn’t necessarily mean those rights will be enforced.

- many opposed the adoption of the Charter.  Arguments:

  1.  Which body of government should be responsible for human rights?  A Charter would politicise the judiciary; judicialise politics.  Wanted the legislature to remain supreme.


- certainly does place the court in a much more important position; turning social issues into legal issues.

  2.  Should the personal views of the judges decide the major social issues of our time?  Or should public opinion rule?


- note the respect these two institutions (Court & Parliament) share; mutual respect; continuing dialogue

What Other Things Make the Charter Effective?
  1.  Our democratic government


- accountable to the people

  2.  Informed legal profession

  3.  Independent Judiciary

  4.  A free press.

  5.  Overriding belief in democracy.

Legal Principles Which Facilitate the Protection of Rights & Freedoms in Canada:
  1.  Federalism


- Courts have used federalism to protect human rights


See Union Colliery v. Bryden (re: use of Chinese labourers)


   - was deemed to be a matter in relation to immigration & naturalisation


- adapted federalism principles to strike down legislation since there was no other mode of human rights protection

- constitutional law provided the best remedy ~ striking-down of legislation
  2.  Recognition of the Rule of Law


a.  actions have to mandated by law (have lawful authority) &


b.  everyone is subject to the same law.


Roncarelli v. Duplessis is the best example (PQ premier sued for wrongful withdrawal of liquor license, in relation to Jehovah’s Witnesses distributing pamphlets & Roncarelli posting bail pending their trials ~ premier wanted to punish him).  Rand J found in favour of Roncarelli, stating that Duplessis had to follow the law, just like the rest of us.  Reinforced the rule of law in Canada.

  3.  Principles of Natural Justice


- you have the opportunity to be (a) notified of decisions that will affect your rights & (b) to be heard before that decision is made.


- idea of due process of the law

  4.  Presumption Against Retroactivity


- statutes are presumed not to act retroactively, unless otherwise expressly stated


- principle:  rights should not be affected until a law is passed into full force & effect

  5.  Presumption that property will not be confiscated without compensation


- if the government takes away your property, they have to pay you compensation.

  6.  Human Rights Codes


- apply to the private as well as the public sector


- Human Rights Commission, if they decide to hear your case, will pay for your counsel

  7.  Pre-1982 Constitutional provisions


- minority language rights


- denominational schools


- independence of the judiciary

  8.  Canadian Bill of Rights (p.1159 of Hogg)


Two Limitations:

  1.  Only applies to federal legislation (s.5(3))


  2.  Not part of the Constitution; only a statute


- linked to #1



- does not give the Court authority to strike down laws, only to call them ‘inoperative’


- still in effect (ensured by s.26 of the Charter), just not used very much.

High Points of the Bill of Rights
  - R. v. Drybones (1970):  intoxication of Indians off a reserve (Indian Act)


- offended the principle of equality before the law

  - R. v. Hayden (1983):  intoxication of Indians on a reserve (Indian Act)


- also held to offend equality principles

- but what about s.91(24) of the BNA?

Low Points of the Bill of Rights
  - Bliss v. A-G Canada (1979):  Employment Insurance; maternity benefits


- held that the law treated all women equally, since they all had the biological ability to give birth

  - A-G Canada v. Lavell:  Indian marriage provisions


- patralineal aspect of Indian status affirmed

Possible Uses of the Bill of Rights in the Future
- Property Rights:

  - not affirmed in the Charter, but are listed in s.1(a) of Bill of Rights
- Section 2(e)

  - fair hearing; broader language than used in Charter
  ex. Singh v. Minister of Immigration (1985)


- refugees won; allowed an oral hearing re: refugee status


- ½ Court cited Charter; ½ cited Bill of Rights
  ex. MacBain v. Lederman (1985)


- fact that HRC could appoint its own adjudicators offended Section 2(e)


- now, it is the Minister of Justice/Attorney-General who appoints these people

- now, it is obviously best to make reference first to the Charter and only later to the Bill of Rights
- Note that all these principles are overshadowed by Parliamentary supremacy.  Entrenched rights, aside from the Notwithstanding Clause, are beyond the reach of Parliament.

Interpretation of the Charter - see handout

- Biggest thing:  relevance of purpose & effect

  - in Division of Powers, purpose is all-important

  - In Charter cases, the effect is equally important.  Look at:


1.  Purpose:  does it infringe a Charter right?


2.  Effect:  does its actual effect infringe a Charter right?

  - Purposive Approach:  what right is this section meant to protect?  What is its purpose?  This determines its application.

N.B. The interpretation should be generous, but it is important not to overshoot the actual purpose of the right/freedom in question.

Charter Analysis:

1.  Does the law present a prima facie violation of some provision of the Charter?

  Look at:  a.  Purpose



     b.  Effect

2.  If so, can it be justified by s.1?

  - balance between rights of the individual vs. rights of society as a whole.

  - even if there is a prima facie violation, the law may still be constitutional if it is justifiable under s.1



Scope of the Charter
Who Can Claim Charter Rights?
- language is varied:  everyone, citizens, person, individual

  - not normally done in legal writing

  - s.3, 6:  Citizen is a narrower term.  Must look to Citizenship Act.

  - Everyone & Person mean the same thing.  Includes corporations.

  - s.15:  Individual excludes corporations
  - courts may also look to the nature of the right when deciding if a right is guaranteed to a corporation (ex. s.7)

Singh v. Minister of Employment & Immigration
- case involving people claiming refugee status in Canada

- denied that status; appealed

  - the appeal was not oral; a ‘paper hearing’

  - also, not told the reasons for the denial

- so, they challenged the process, as against the principles of fundamental justice

- Half the Court decided this case on the Bill of Rights; other half decided it based on the Charter.  The Charter decision has been adopted.

- Decided s.7 applied to all people physically present within Canada, no matter how they got here (even illegal immigrants)
  - Singh & his fellow claimants deserved Charter protection

- taking a broad approach right from the start.  Generous interpretation.

R. v. Big M Drug Mart
- on its face, freedom of religion wouldn’t seem to apply to corporations

- however, no one can be convicted of an unconstitutional law
  - this helps corporations out

R. v. Edwards
- police were tracking a suspected drug dealer; searched his girlfriend’s house & found $20,000 worth of drugs

- defence argued that search abridged girlfriend’s s.7 rights; drugs should be excluded.  Trying to use the abridgement of her rights to protect himself.

- Court held that he could not rely on what happened to her to protect/help himself.

- How do we reconcile these two cases?

  - In Big M Drug Mart, the entire law was unconstitutional.  Section 52 applied.

  - In Edwards, just the search was being contemplated.  Seeking a s.24 remedy ~ personal

- if someone else’s rights are infringed by a law, anyone can rely on it.  If someone else’s rights are infringed by government action (ex. search & seizure), no one else can rely on them.
Who Must Respect Charter Rights?

- See s.32:  refers to Parliament, legislatures & government
  - legislative & executive branches of government

* Application of the Charter to powers derived from statute:  where government empowers someone to make decisions that may infringe Charter rights.  
YES
  See Slaight Corp. v. Davidson

- where adjudicator ordered a letter of reference.  Did this infringe Slaight Communication’s right to freedom of expression?  Yes.  Was it justified?  Yes.  Big thing:  did the Charter apply?  Adjudicator acted by way of s.61.5 of Canada Labour Code.  Yes, it applies.

  See R. v. Lurke

- alleged an unreasonable search & seizure.  However, it was done by another citizen (bouncer), not the police.  He was exercising his authority under statute of citizen’s arrest.  This authority flowed from statute.  Had to respect Charter rights.  Held it was unconstitutional (infringed the Charter).

* Application to the Executive Branch:





YES
  See Operation Dismantle:  agreement to test American cruise missiles in Canada.  Protestors argued that this infringed security of the person.  Statement of Claim was struck out ~ speculative.


- Issue:  was Cabinet subject to the Charter?  Yes.

- Similar to Roncarelli v. Duplessis:  Rule of Law case.


- Subject to Charter, even when exercising Royal Prerogative (not just statutory powers)

Meaning of “Government”
- Two Elements to the Scope of the Charter (see s.52):

	What
	Who

	laws
	government/

actors


1.  Who is “Government”?
- what about those people/individuals who perform public functions?

  See McKinney (university), Harrison (university), Stoffman (hospital), Douglas (community college).

  Issue:  constitutionality of mandatory retirement ‘laws’


- not statutes, but bylaws, Senate decisions, etc…


- Does the Charter apply?

  - all four cases adopted the same test:  is this institution subject to the routine & regular control of government.

  - “Routine & regular control” test helps us determine ‘What is government?’

  - universities & hospitals were not government, but community college was.  See p.80 of casebook.

  - public purpose test is inadequate ~ won’t look at WHAT they do, but to their relationship with government.
  Factors Considered:

- government funding


- appointment of boards


- traditional position in society


- any statutory requirement(s) imposing government policy?

  - is government involved in the day-to-day functioning of the institution?
Lavigne essentially applies these cases.

  - Lavigne was an instructor at an Ontario college.  Didn’t want to join OPSEU.

  - court applies the “Rand” test or “Agency shop” test, wherein he could stay out of the union but still had to pay dues

  - he argued that this constituted a violation of his freedom of expression, because the Union used his dues to support causes he didn’t agree with.

  - he lost.

  Important Issue:  was the Charter engaged/did it apply?


- was the board of governors part of ‘government’?


- applied the routine & regular control test ~ yes!


- it was argued that when the college entered into the collective agreement with the union it was not part of its public function.


- tried to create a third issue ~ governmental (public vs. private) function


- Court held that once an institution is found to be ‘government’, all its activities will be subject to the Charter, whether or not they are governmental in nature.

Hill v. Church of Scientology
  - Hill was a Crown prosecutor

  - documents were sealed while privilege contention was being argued

  - then, they showed-up in a civil trial

  - defence counsel claimed that Casey Hill had breached a Court order

  - Court finds that Manning (D counsel) knew Hill hadn’t broken the seal, when Hill sued him & Church of Scientology for defamation.  Hill won.

  - awarded $1.6 million.  Church appealed.

  - argued that their freedom of expression was infringed.  Unconstitutional.

  - Hill defended, “I was not acting on behalf of the government.  It was a personal claim.”
  - Court dismissed the appeal; held that the Charter did not apply.  See paras. 72-75.


- being a government employee shouldn’t affect one’s right to defend their reputation.

  - Even though the Charter applies to all government activities, it does not necessarily apply to all actions taken by government employees, even if their actions are in relation to their employment.
Eldridge v. B.C. (A-G)
- suggests that there may be a third step in this process

- even if someone/thing isn’t government, perhaps what they are doing is fulfilling a government policy.  This makes the Charter applicable.
Facts:  BC hospitals did not provide interpreter services for the deaf

  - infringed s.15:  equality provisions (specifically on the ground of physical disability), the Eldridges argued.

Issue:  did the Charter apply?

  - Stoffman seemed clear:  hospitals were not government

Court’s view:

  - Puts a caveat on Slaight principle (see para. 35)


- discussion of corporations (creatures of statute)

  - want to find in favour of Eldridge

  - see para. 42

  - La Forest J carves out an exception:  when such an institution (which is not government) is fulfilling a government policy, the Charter will apply.
  - creates a third question in our test for when the Charter applies:


1.  Is it a law that’s being challenged?


  - provincial, federal, municipal OR


2.  Is the challenged body part of ‘government’?


  - ‘routine & regular control’ test OR


3.  Even though they are not government, are they fulfilling a government policy?


  - if so, then the Charter will apply.  This is the Eldridge exception.
Does the Charter Apply to the Courts?
- as a general rule, yes.  However, there are exceptions…

Dolphin Delivery case:

- Purolator Courier locked-out its unionised employees

- Dolphin’s collective agreement stated that its employees would never need to cross another union’s picket line

- Purolator’s locked-out employees felt that Supercourier was just a front for Purolator.  Supercourier provided work for Dolphin.

- Court felt it did not have jurisdiction, as Purolator was a federal undertaking.  Federal labour code had no provision re: secondary picketing.

- Purolator’s employees want to picket Dolphin.

- Court granted an injunction against this secondary picketing.

- this injunction was appealed to the SCC

Issue:  did the injunction offend Purolator’s freedom of expression under the Charter?

  - Court interpreted s.32 to mean that the courts were not bound by the Charter

- seems to have gone too far


- there are guarantees specifically regarding judicial powers

  - this idea has been abandoned (see B.C. Goovernment Union case)
- one sound holding:  if Charter were to apply when common law was invoked by private parties, it would be doing indirectly what it cannot do directly (see s.32)
B.C. Government Employees’ Union v. A.G. (B.C.)
- confirmed that Dolphin went too far

- found that the Charter did apply here; freedom of expression was infringed, but such infringement was justified by s.1

Exception:  Private party + common law = Charter does not apply
- Otherwise, Charter applies to the courts
The Charter’s Interrelationship with Other Constitutional Provisions
- essentially, can the Charter be used to strike down other parts of the Constitution?    NO
ex. Reference re An Act to Amend the Education Act (Ont.) (1987)

  - concerned s.15 of Charter & s.93 of BNA

  - issue of denominational schools

- Privy Council decisions at the turn of the century ruled that Roman Catholics should have publicly-funded elementary schools

  - this was the bare minimum; could be expanded

  - this bill planned to do just that ~ provide public funding for Roman Catholic schools, elementary through to high school.

  - Supreme Court unanimously upheld the legislation

  - “It was never intended that the Charter be used to invalidate other provisions of the Constitution”, they said.

  - every portion of the Constitution has equal weight; one cannot trump the other.
R. v. Ushkowski (1989)

- similar ruling in the criminal area

- two motorcyclists charged with drinking & driving, after failing a breathalyser test

- defence argued that since the roadside sampling legislation was not in force across Canada (not in BC or PQ) these two were being discriminated against

- Q.B. agreed; overturned by C.A.

  - no discrimination; provincial distinctions are inherent in federalism; the principle of uniformity is subservient to the principle of regional identification
- s.15 cannot mean “sameness” across Canada; contrary to Constitutional principle of federalism.  Charter does not trump.



Fundamental Freedoms

Freedom of Religion & Conscience

- s.2(a) of the Charter; the first of the fundamental freedoms

  - freedom of conscience protects atheists; secular beliefs.

R. v. Big M Drug Mart
- Calgary drug store broke the Lord’s Day Act by selling goods on Sunday.  Challenged Act under freedom of religion

- defence:  it didn’t affect anyone’s religious beliefs; didn’t force people to go to church or anything.  It was merely a pause day, suspending commercial transactions.

- compared to American First Amendment:  “Congress shall make no law respecting an establishment of religion or prohibiting the free exercise thereof…”

- held that both purpose & effect were important in interpretation

  - discussed interrelationship between purpose & effect

- also argued:  purpose has evolved from a religious to a secular one

  - Court rejects this argument
- then the Court discussed the concept of freedom of religion

  - construed it fairly broadly

  - one religion cannot be given preference over another
  - allowed free exercise of religious beliefs
  - covers religious & non-religious beliefs
  - implied an “anti-establishment” clause as in American amendment
R. v. Edwards Books
- Ontario Retail Business Holiday Act
  - secular purpose ~ a common pause day
- Court found freedom of religion was abridged, however, it was justified under s.1
  - noted the exception for small businesses to choose Saturday, instead.  Showed the legislature was attempting to balance competing rights.
- Purpose  Effect  Justified  
M.A.R.L. v. Manitoba (1992)

- challenged a law that allowed for school prayer/religious exercises in the classroom

- public schools can have religious studies courses, but cannot show preference for one religion or another
- legislation defeated even though one could opt-out (school divisions or individuals)

- applied the principle of Big M Drug Mart
- the emphasis in freedom of religion cases is on protection of minority rights


Freedom of Expression
- What is Freedom of Expression?

  - s.2(b):  thought, belief, opinion & expression, including freedom of the press & other media

- Principles to be distilled from the cases:


1.  Has been construed very broadly.  The important analysis comes under s.1


2.  Commercial expression is included.


3.  Excludes physical violence, but not threats of violence.


4.  Includes any activity that attempts to convey meaning.  NOT JUST WORDS!

- Reasons for Its Protection (from Irwin Toy, p.196)

  1.  Objective of seeking & attaining the truth is an inherently good activity.

  2.  Participation in social & political decision-making must be fostered & encouraged.

  3.  Self-fulfilment.

R. v. Sharpe (2001, SCC)

- most recent case on the issue; challenging Criminal Code provisions regarding possession of child pornography (s.163.1(4))

- right to possess child pornography vs. protection of children

- first, used the interpretive device of narrowing the scope of the offence ~ construed the words strictly

Para 6:  lays out the offence

Para 7:  describes child pornography

Para 8:  explains the differences

*Read paras 21-28 of McLaughlin’s judgment*

  - her interpretation is controversial

  - in her opinion, freedom of expression is one of the most fundamental freedoms

  - also underlined the content-neutrality of such a right

  - however, it is not absolute:  prevents hate (Keegstra) and harm to the vulnerable (Butler)

  - does freedom of expression extend to possession of expressive material?  Yes (para 25)

Argument:  this is a victimless crime ~ possession doesn’t harm children; production & distribution does

- Paras 72-77:  good summary of scope of provision

Two Exceptions:

  1.  Para 75:  self-created & privately held expressive materials

  2.  Para 76:  private visual recordings of lawful sexual activity for one’s own private use.

- most s.2(b) challenges come down to a s.1 analysis, because this freedom is so broadly construed.

What is the s.1 test?
  1.  Is the legislative objective pressing & substantial?



YES

  2.  Is there proportionality between the limitation of the right & the benefits?
YES


<minus the above-mentioned exceptions>


a.  Rational connection?  Here, is the protection of children rationally connected to the criminalisation of possession of child pornography?



YES


b.  Minimal impairment?  Most laws fail on this point.  This is where the two exceptions came from.







YES


c.  Proportionality?  The final balance.  See para 102

READ:  Para 128 is the best headnote.

- concurring judgment would allow a wider reach for child pornography laws.

Ford v. Quebec
- re Quebec sign laws requiring all signs to be in French

Devine v. Quebec
- dealt with Quebec law that required all advertising materials be in French

Major Principles Established by These Two Cases:
- commercial expression is included in freedom of expression
- freedom to express oneself in the language of one’s choice is also protected by freedom of expression
- found that the legislation breached s.2(b) and that they could not be justified under s.1.  However, had the law only required predominance of French, it could have been justified by s.1

- giving the French language exclusivity was not necessary for its protection in English North America.

Irwin Toy Two-Step Approach:  (see p.194 of Casebook)

  1.  Does Plaintiff’s activity fall within the sphere of conduct protected by the guarantee?


- conveys or attempts to convey a meaning?

  - therefore, expression has content


  - violence is excluded

  2.  Is purpose or effect of Defendant’s conduct to restrict freedom of speech?
- Court decided that the law banning advertising directed at children did constitute a breach of s.2(b), but that it was justified under s.1

- interesting note:  government used studies done after time law was passed to establish a valid purpose.  Court said this was okay.

NOTE:  most activity falls within freedom of expression.

Rocket v. Royal College of Dental Surgeons (1990)

- Holiday Inn used these two dentists in their advertising, to show that successful people stayed at the Holiday Inn.

- provincial body governing Ontario dentists sued these two for breach of advertising bans

- dentists fought back ~ this infringed their freedom of expression

- Court agreed that a total ban was overbroad, but that professional advertising needs to be regulated.  Allowed for outside signs & business cards, but that was about it.

R. v. Keegstra  (p.205 of casebook)

- goes to the core of freedom of expression

First we need to understand the Oakes test for s.1 justification (see p.69 of casebook)

  - dealt with reverse-onus provision in narcotics legislation

  - vulnerable under s.11(d) ~ presumption of innocence

  - under s.1 analysis, the person seeking to uphold the limitation bears the onus of proof

  - standard of proof:  civil standard (balance of probabilities) applied vigorously

  Two Branches:


1.  Pressing & Substantial Objective


2.  Proportionality


  a.  Rational Connection (Oakes law failed here)


  b.  Minimal Impairment (this is where most laws fail)


  c.  Mini-Proportionality Test

  - trying to make a science out of policy

Now back to Keegstra…

- Dickson (majority decision):

  - plaintiff alleged that hate propaganda laws are unconstitutional (ss.318-9)

  - followed the Irwin Toy 2-step test:


1.  Conveys a meaning


2.  Purpose of law


  - freedom of expression is so broad; case hinges on s.1 analysis:


1.  Pressing & substantial objective



  Three Reasons:



a.  Humiliates & degrades target groups (p.209)



b.  International human rights commitments (p.210)



c.  Other provisions of the Charter (ss.15 & 27)


2.  Proportionality


  a.  Rational Connection



Three Counter-Arguments:



  i. may actually promote hate-mongerers’ cause with publicity (perverse effect)



 ii. public may become suspicious of government, think it may contain some truth.



iii. look to Germany’s experience in 1920s & ‘30s & rise of Nazis (effectiveness)


  b.  Minimal Impairment



- refers to cases decided under that section



- internal safeguards insure that the law interferes with freedom of expression minimally to achieve its objective:



i.  excludes private conversations
(Parliament-imposed)



ii.  high mens rea standard

(Court-imposed)



iii.  hatred is narrowly construed
(Court-imposed)



iv.  defences available


(Parliament-imposed)



- also look to public policy ~ why do we use the criminal law?


  c.  Mini-Proportionality



- low level of worthiness for protection

- McLaughlin dissents:

  - thinks “hatred” is too broad, vague, uncertain

  - convinced that criminal law is not the right forum for dealing with hate propaganda

  - more of a ‘civil libertarian’ view

R. v. Butler (1992)

- pornography case:  possession & selling of obscene materials (ran an Adult’s Only video store)

- obscenity provisions offended s.2(b), but were justified under s.1
- look to prior case law to aid them in construing the offence; try to limit its scope

- intervenors argued that obscenity provisions were no longer meant to protect public morals but to protects its victims (i.e. women)

- seem to be ‘shifting the purpose’ here (as in Big M Drug Mart)

  - distinguishes it:  here the purpose evolved/developed, didn’t shift.
  - must show some continuity between initial purpose & present-day purpose

- protection of women is linked to our morality

- moves on to categorise pornography (p.262)

  - first two categories:  prima facie obscene

  - last category:  not prima facie obscene, unless it involves children

R. v. Lucas (p.293)

- Lucas is a prisoners’ rights activist

- made public remarks about the police officer & his knowledge that sexual abuse was going on & his involvement in it

- Similar to Manitoba case of R. v. Stevens (p.269)

  - both dealt with defamatory libel aimed at a specific individual
- in Lucas, the court upheld the law but made a minor change to s.299(c)

- s.1 Analysis:

 1.  Pressing & Substantial Objective:  protection of reputation

 2.  Proportionality


a.  Rational Connection


b.  Minimal Impairment (attempted to narrow the scope of the law)


  - mens rea component


  - criminal vs. civil law (use of criminal law okay)


  - looks at things which must be proved


  - severed certain words from s.299(c) to make it a public offence

c.  Mini-Proportionality:  highly valuable in society



s.7 ~ Justice

An Overview:

- to substantiate a claim, you need not prove all three components, just one of life OR liberty OR security of the person
- “Everyone” = excludes corporations, but they can still use it.  If a law is unconstitutional, no once can be convicted of it (like in Big M Drug Mart).  Cannot directly claim its protection ~ refers back to human rights (see Irwin Toy)

  - excludes fetuses (Berowsky).  Their lives are not protected by s.7, but women’s right to security of the person allow for their choice to have an abortion.

  - includes illegal immigrants (see Singh)

- “Life” = pretty self-explanatory, but plays a small role (not much litigation)

  - see recent Supreme Court decision of U.S. v. Burns
- “Liberty” = freedom from physical restrain, for sure

  ex. emergency apprehension/detention procedures under Mental Health Act
  - see Schneider case (treatment of heroin addicts)

  - what about the right to practice a profession?


NOTE:  not “seek employment” ~ elitist approach!

  - Think of liberty as a continuum:
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- “Security of the Person” = physical & psychological integrity of the person
  ex. Morgentaler:  abortion laws impaired a woman’s security of the person

  ex. Rodriguez:  challenged assisted-suicide provisions of Criminal Code

- her inability to control how she died was a limit on her security of the person, but it was found that the provision did not offend the principles of fundamental justice
NOTE:  s.7 does not protect property
  - unlike Fifth Amendment in U.S.

  - tied to pure economic liberty ~ neither falls within protection of s.7

  - would greatly increase the scope of this section

- “Principles of Fundamental Justice” = is this synonymous with natural justice?

  - natural justice only protects procedural rights


ex. Pearlman case

  - the two are NOT synonymous

  - includes both procedural AND substantive justice
- “And the right” = how should this be read?

  - One Single Right:  follow this process


Prove (a) affects life OR liberty OR security of the person; AND



    (b) deprivation is not in accordance with fundamental justice
  - Other <discredited> theory ~ a Dual Right


- need only prove (a) OR (b)

Specific Examples of s.7’s Application
Re s.94 of B.C. Motor Vehicles Act
- unanimously decided that fundamental justice natural justice
Issue:  absolute liability combined with mandatory imprisonment
  - is this constitutional?

Step 1:  government here argued that principles of fundamental justice are procedural alone.

  - Court disagrees.

  - also accepts single right theory (p.402)

  - Lamer J. feels s.7 is the broad opening clause; ss.8-14 are examples of the principles of fundamental justice

  - government counsel argued that expanding s.7 to include substantive justice would make the courts review public policy; become more powerful than elected representatives.

  - Lamer disagrees.

  - not convinced by extrinsic evidence of legislative intent, either.

Step 2:  does absolute liability combined with mandatory imprisonment offend the principles of fundamental justice?  Yes.

  - imprisonment need not be mandatory

  - however, absolute liability is not unconstitutional per se

- only when it offends life, liberty or security

Can it be justified by s.1?

  - Objective:  administrative expediency


- won’t rescue it here

- this case represents the Court’s fairly broad view of s.7
Prostitution Reference
- did legislation offend s.2(b) and/or s.7?

- majority of the Court upheld the provisions

- took up the issue of economic liberty under s.7

  - only discussed in Lamer’s judgment

  - decided that economic liberty was not protected under s.7

  - notes different wording of Fifth Amendment (specifically includes property) ~ dismisses that line of cases

  - also notes that these are entitled “legal rights”; the courts are the guardian of the legal system, not some socio-economic system

- no right to practice one’s profession
Pearlman v. Manitoba Law Society
- a case on procedural fairness
- lawyer was brought before law society to be disciplined

- challenged this procedure ~ biased

- also argued that he has a right to practice his profession under s.7

  - Court disagrees

Two Fundamental Principles (p.480):

  1.  Procedural fairness

  2.  Impartial decision-maker.
- Pearlman was challenging the process on #2

- test for impartiality set-out at p.481

- NOTE:  principles of fundamental justice are context-dependent (p.482)

- Court decided that they were impartial.  The hearing was procedurally fair.

  - no profits; very small percentage of Law Society’s income

R. v. Heywood
- involved a status offence (has some preliminary requirement; must satisfy predicate set of facts ex. driving while suspended)

- brought in doctrine of ‘overbreadth’ (p.502)

  - measures purpose (means taken to that end) vs. effect (breadth)


- if it is overbroad, it offends the principles of fundamental justice
- this law is overbroad.  Why?

  1.  Where:  not limited to places where children frequent (geographical ambit)

  2.  When:  lifetime prohibition ~ no review period.

  3.  Who:  not limited to people dangerous to children

  4.  How:  no notice provision.

- Parliament had since amended the Criminal Code to address these concerns

- all depends on how the purpose is construed

  - narrow purpose leads to greater chance to overbreadth
U.S. v. Burns (Feb.15, 2001)

Issue:  Whether the Minister of Justice, in deciding whether to extradite, fugitives must, as a Charter s.7 requirement, obtain assurances from the foreign state that the death penalty will not be imposed.

Answer:  Yes, except in ‘exceptional circumstances’.

Two Steps of s.7 Violation Analysis:

  1.  Violation of life, liberty & security of the person


- focus on liberty & security of the person (not life.  Why?)


- rely on Kindler & Ng decisions they made previously

  2.  Contrary to the principles of fundamental justice


- is the death penalty contrary to the principles of fundamental justice?  (substantive)


- In Kindler and Ng, the Court decided that such assurances were not necessary.


  - the Court did not expressly overrule them, but they did come to a different conclusion.  Could possibly view Kindler and Ng as exceptions.


- Para 70:  Capital punishment as it is carried out today is contrary to the fundamental tenets of our legal system


  Two Reasons:



1.  Sometimes innocent people are convicted.  Potential for miscarriage of justice.  (Tried to say this was not a policy decision, but a narrower look at our justice system.  See Para 71)



- cited many famous Canadian cases (Marshall, Milgaard, Sophinow, Parsons)



- referred to American experience (esp. Illinois moratorium) & UK



2.  Death Row Phenomenon



- length of time inmates must sit on death row, their fate hanging in the balance



- not a pivotal point, but supportive

- another example of the Court using the substantive part of s.7 to ensure Charter rights

- Normally the Court likes to focus on the specific legal rights sections (the narrower guarantee) before relying on s.7 (much broader)


Section 8 ~ Search & Seizure
- “Search” = an examination or inspection by a public authority of a person’s person or property to look for evidence
  - an “inspection” is also a search
  - does not include ordering someone to hand over documents to a particular agency.  This is a seizure.
- “Seizure” = the actual taking away of the possible evidence found
- s.8 does not guarantee any property rights
  - protects people, not property
Purpose:  guarantees a reasonable expectation of privacy
Three Issues/Conditions (must prove them ALL to substantiate a s.8 breach):

  1.  Search is authorised by law.

  2.  That law is reasonable.

  3.  The search must be reasonably carried out.

Hunter v. Southam (1984) SCC

- concerned the constitutional validity of certain subsections of the Combines Investigation Act which authorised searches (s.10(1) & (3))

  - granted very broad powers of both search & seizure


- “any premises” = no limits


- “director believes” = subjective


- only pre-condition is a certificate granted on an ex parte application (subs.3)

  - also very broad:


What:  any book, paper, record or other document


Where:  anywhere in Canada


When:  6-week period

- essentially a “standardless” search authority

Is the law valid?

  - looks to American law on Fourth Amendment

  - like to have prior authorisation (a warrant) where possible

  - investigator should not be the adjudicator ~ needs to be impartial (would be like giving the police officer power to issue his own warrants!)

  - what is the minimum basis of proof required?


- is subjective belief of the director enough?  NO

General Principles:

  - prior authorisation (a warrant) is a necessary part of a reasonable search or seizure, where feasible

  - arbiter granted authorisation must be neutral

  - you need reasonable & probable grounds under oath before power to seach/seize is granted

  - arbiter must balance right of person to privacy & broader rights of law enforcement & compliance with the law.

  - this mainly applies to the criminal context.
- How does this apply to spot checks & surprise inspections?  Should the Hunter v. Southam approach apply to regulated industries?

  - the Court said NO…
Comité Paritaire v. Potash (1994) SCC

- involved labour laws & their enforcement in Québec

- law allowed inspectors to investigate a company’s books to be sure employees were being paid fully & fairly

- no requirement of a warrant; premised on ‘surprise’ investigations

- Court first decided that the inspect DID constitute a search under s.8
- also decided that the right to make copies of documents was analogous to a power of seizure
- went back to the purpose behind s.8:  protects a reasonable expectation of privacy

- concluded that the reasonable expectation here was lower, since it is a regulated area & the contents of the documents were fully defined by statute.

- purpose of inspections was to ensure compliance with a regulatory scheme (not gathering criminal evidence, as in Hunter)
- said that Hunter v. Southam was not meant to cover regulatory schemes with investigative powers to ensure compliance.

- a system of prior authorisation was NOT required in this situation.
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Section 9 ~ Arbitrary Detention & Section 10(b) ~ Retention of Counsel
Three Areas We Will Focus On:

  1.  Both sections refer to “detention” or “detained” ~ do they mean the same thing?

  2.  What does “arbitrarily” mean?

  3.  Right to counsel

Meaning of Detention
R. v. Therens (1985)

- when police have reasonable grounds to ask for a breathalyser test & they take you to the police station, are you entitled to counsel (even though you have not yet been charged or arrested)?

- the Court says Yes.

- see p.526-7 of the Casebook for the definition of detention:
  - something short of arrest that constrains physical liberty or in which the police assume control over the movement of a person or a demand which may have significant legal consequences.

  - very broad!

Meaning of Arbitrary
R. v. Hufsky (1988)

Issue #1:  do random roadside-checks constitute detention?

  - if so, is this arbitrary?

- see p.568:  Therens definition of detention in s.10 should apply to “detained” in s.9
- determined that these random stops do constitute arbitrary detention, but concluded that they were justified under s.1
- Why?  The Court reviewed the material on drinking & driving & decided that the police needed this power to detect drunk drivers, who are a seriously harmful presence on our roads.

- the key factor was that no matter how well-trained the police were, there was no way to discern whether drivers (based on observed driving) were intoxicated.

Issue #2:  unreasonable search & seizure

- none here.  There was no unreasonable intrusion of privacy.  By placing yourself within the regulated/licensed activity of driving, you must accept these legal requirements (of handing over appropriate documentation).  See pp.572-3.

Right to Retain & Instruct Counsel Without Delay
s.10(b):  Everyone has the right, upon arrest or detention, to retain & instruct counsel without delay & to be informed of that right.

- essentially contains two rights:

  1.  To retain & instruct counsel & 

  2.  To be informed of that right.
- Lead case:  Brydges v. the Queen (1990)

  - on two occasions, the police informed Brydges of his right to retain counsel

  - Brydges was concerned that he could not afford a lawyer
  - eventually a legal aid lawyer was contacted & the accused exercised his right to silence

  - now, Crown wanted the prior statements to be entered as evidence.  Defence obviously feels that as soon as accused expressed concern about affording a lawyer the interrogation should have stopped there & then ~ statements would never have been elicited & therefore should be excluded

  - SCC sides with the defendant

Part 1 of the Decision:

  - Defines the duties imposed by s.10(b).  See p.584.


- inform detainee of his rights


- reasonable opportunity to exercise it


- refrain from questioning until reasonable opportunity has lapsed
  See p.585:  correlative duty on accused.


- must act diligently
  See p.589:  police have a duty to inform an accused who is concerned about affording a lawyer about Legal Aid.

A note about our legal aid system:

  1.  Legal Aid:  governed by financial eligibility

  2.  Duty Counsel:  essentially a 1-800 number for free immediate legal advice.  Not constrained by financial eligibility.

Part 2 of the Decision:

  - Goes on to address a broader issue:  should this be included in police information cards?

  - Court says Yes.  See p.593.

  - police must advise detainees of availability of legal aid.

Practical Ramifications:

- Does s.10(b) mandate a 24-hour duty counsel system?
  - at this time, such systems did not exist in all Canadian provinces

  - No.  See Harper and Matheson cases.

  - What it did require was for the police to accurately reflect the system available in their province.  Otherwise they have to give him a reasonable opportunity to exercise his rights.

  - not having a 24-hour system harmfully affects police’s investigations.

  - good motivation for provinces to fund such a system (comes in the back door instead of the front)



Equality Rights
Andrews case:

- Andrews was a permanent resident of Canada, but not a citizen.  Could not gain membership in the Law Society & therefore practice law in B.C.

- this infringed s.15 of the Charter and could not be justified by s.1.  Unconstitutional.

- the law has changed slightly since Andrews, but its fundamental principles are sound.

Note:  McIntyre & Lamer would have justified this condition under s.1

- Important Holdings:

  - Equality does not mean uniformity of treatment.

  - s.15 contains 4 basic rights (see p.629):


1.  Equality before the law


2.  Equality under the law


3.  Equal protection of the law


4.  Equal benefit of the law.

  - Purpose of s.15:  see p.630

  - Scope:  “without discrimination”.  Question:  What does “discrimination” mean, in this context?  See p.631.


- a distinction, intentional or not, based on personal characteristics of the person or group.

  - Listed Grounds of Discrimination:  race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.


- these grounds are not exhaustive

- analogous grounds must also be based o personal characteristics

  - How to Interpret s.15(1):  “Enumerated or analogous grounds approach”.  See p.631-2.


- want to prevent discrimination based on immutable personal characteristics, rather than distinctions based on people’s personal capabilities.


- meant to give constitutional protection to “discrete & insular minorities” who do not have the political clout enjoyed by the majority.

Vriend case (p.129)

- see p.135:  Outline the “Andrews 2-Step Approach”:


1.  Is there discrimination?


2.  Is it based on a personal characteristic?

  - good summary of the old approach.  Changed by the Law case.

Law v. Canada (1999)

- altered/overruled the Andrews 2-Step test
Issue:  whether the denial of survivors’ pension to widows/widowers under the age of 35 was contrary to s.15(1) of the Charter.

- Court unanimously found against Mrs. Law; no s.15(1) violation.

- Purpose of s.15 outlined on p.652 (1st & last paragraphs)

Three Broad Inquiries (outlined at p.659-60) ~ see handout (#9)

  1.  Does the distinction deny an equal benefit or impose an unequal burden? (differential treatment?)

  2.  Enumerated or analogous ground?

  3.  Is the distinction discriminatory on the facts? (focus on human worth & dignity)
The Ten Leading Principles on s.15(1)
  - see handout
Corbiere v. Canada (1999) SCC

- applied the Law 3-Step Test

- Issue:  did the exclusion of off-reserve aboriginals from voting in band elections contradict s.15 of the Charter?

- Holding:  Yes, and it was not justified by s.1
  - delayed for a few months so Parliament could amend Indian Act, which they did.

- Practical effect:  greatly expanded/broadened the franchise in these elections.

- Majority Decision:  McLaughlin & Bastarache

  - aboriginality-residence is an analogous ground.  That means Step #2 will always be met.  Cases will turn on Step #3.

- that is not to say that distinctions based on aboriginality-residence will always offend s.15, but that they will always be suspect.

  - residence is not an analogous ground, but aboriginality-residence is
  - 3rd Step:  is it discriminatory on the facts of the case?


- focus on human dignity & worth

- here, it was a total prohibition.  Not saying they have to be treated the same as resident Aboriginals, but that a total prohibition is not okay.

  - compared to distinctions based on pregnancy:
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- serious practical implications for Aboriginal politics.

M. v. H.
- Issue:  whether exclusion of same-sex couples from spousal support legislation offended s.15

- joint decision of Cory & Iacobucci

- prior decision of Miron v. Trudel held that distinctions between married & common-law spouses were unconstitutional.

  - dealt with definition of spouse under Ontario insurance legislation

  - heterosexual common law couples should generally have the same rights as married persons.

- M. v. H. is going one step further ~ what about same-sex relationships?

  - dealt with Family Maintenance Act of Ontario


- married persons & common law couples were dealt with similarly


- issue of financial dependence


- was there discrimination because same-sex couples were treated differently?

- did not want to deal with the fact that same-sex couples cannot be married in Canada (ss.52-3).  Trying to narrow the scope of their decision/analysis.

- applied the Law 3-Step Test:

 1.  Did draw a distinction

 2.  Enumerated or analogous ground?


See Egan:  decided that sexual orientation was an analogous ground.

 3.  Was it discriminatory on the facts?  Yes.

- offended s.15; could not be justified under s.1

Next question:  can denial of marriage to same-sex couples withstand a Charter challenge?

  - see article on Vermont case of Baker v. State
Vriend v. Alberta
- Québec & Manitoba were the first provinces to extend protection of Human Rights Act to sexual orientation.

- all provinces & feds followed suit, except Alberta

- this omission was challenged in Vriend
- Issue:  does the Charter apply because the legislature was silent?
  See p.136:  Court doesn’t want to go down that road (para 80)

  - discrimination can happen from underinclusive legislation
- yes, it infringed s.15 & could not be justified by s.1
- however, they did not want to strike-down the legislation/commission

  - kinda read it in

Gender Discrimination
- Symes v. Canada:

  - Symes was a lawyer

  - on her tax return, she deducted all her child care expenses as business expenses, instead of only to the allowable limit


- limit = $2000; she paid $14,000

  - arguments:


1.  “Business expenses” should include “child care expenses”, by definition


  - statutory interpretation argument


2.  Discriminated against her based on gender (s.15)


  - court split on gender lines:  majority (men) found no merit in her argument.  Did not prove “adverse effects”.  Female judges dissented.

- yes, women are the primary caregivers, but there was no evidence which showed that women were the ones paying for child care.

  - majority looked at the big picture

  - dissenters focused on Mrs. Symes.  She was being discriminated against.

  (see #8 on handout)

- Conway v. Canada:

  - issue:  frisk searches conducted on male inmates by female prison guards

  - problem:  male inmates were subject to cross-gender searches whereas female inmates were not.  Differential treatment.

  - held that there was no s.15 violation

- looked to biological & sociological distinctions between men & women


- if it had been a s.15 violation, they would have upheld it under s.1


  - humanised the institutions


  - looked at employment equity programs

  - equality  identical treatment
Equality & Federalism
Leading cases:  R. v. Ushkowski; Turpin v. the Queen; Haig v. Canada
- residence is not an analogous ground
- but the court did leave the door open.  Might be an analogous ground, just not here.

- R. v. Ushkowski:

  - involved federal legislation implemented by the provinces.

  - B.C. & Québec had not yet implemented it.  Accused was charged in Manitoba.  He was treated differently than he would have been there.

  - no Charter problem; did not offend s.15
  - this phasing-in approach to federal legislation was at the heart of the federal system

- Turpin v. the Queen:

  - Alberta allowed criminal cases to be heard by judges alone, not judges & juries.

  - accused was not charged there…was treated differently (could not be heard by judge alone)

  - no s.15 claim ~ hard to describe the rest of Canada as a ‘discrete and insular minority’
- Haig v. Canada:

  - related to national referendum surrounding the Charlottetown Accord

  - Québec had separate laws governing the referendum

  - Haig had just moved to Québec ~ didn’t meet 6-month residency requirement

  - no s.15 infringement ~ provinces need not be uniform.


- differential application of federal legislation in various provinces does not automatically give rise to a Charter challenge.
- s.15 probably impacts society at large the most.



Section 1 (see handout)

1.  Section 1 plays two roles:

  a.  guarantees the rights in the Charter
  b.  however, recognises that they are not absolute.

2.  Two Analytical Stages:

  a.  Has the Charter been infringed?

  b.  Can the infringement be justified under s.1?

- not two separate proceedings, though

- this analysis is not scientific

3.  The purpose of s.1:  uphold laws that are for the greater good
4.  To justify something under s.1, it must be prescribed by law (statutory or common law) ~ not policy.

  - See R. v. Therens at p.529 of casebook:


a.  Expressly provided for by statute or regulation;


b.  Results by necessary implication from the terms of a statute or regulation;


c.  Results from the application of a common law rule 

  - note that there is no need for deference when dealing with the common law (unlike when dealing with legislation & Parliament).  See R. v. Swain.

  - the common law was created by the courts; changeable by the courts

5.  A law must provide an intelligible standard to be considered “prescribed by law”.
- see R. v. Osborne (1991) 2 SCR:  re: civil servants being involved in politics.  The statute provided that civil servants should not “engage in work” relating to politics.  Argued that this was not an intelligible standard.

  - at p.96 Sopinka sets-up the test for intelligible standard:

- words need simply to be capable of interpretation
- also argued in Prostitution Reference, but did not succeed

- see also Irwin Toy (p.198 of casebook):  more thorough expression of this concept.

ex. “where it would be in the public interest” ~ too broad
6.  See p.71 of Oakes ~ lays out the s.1 test

  A.  Pressing & substantial objective

  B.  Proportionality


i.    Rational connection (is the objective rationally connected with the means used?)


ii.   Minimal impairment


iii.  Mini-proportionality (whether the benefits of the law outweigh its detrimental/deleterious effects on the Charter right)
7.  Onus of proof.  Also see p.71 of Oakes.

  - on those seeking to uphold legislation
8.  Standard of proof:  civil standard, applied rigorously
9.  Balancing of interests in society.  See Irwin Toy (pp.200-1)

  - in that case:  advertisers/toy manufacturers vs. parents & children

- will give Parliament a wide berth in these types of cases, unlike in the criminal context.  There, it is the entire state vs. one person.  Proportionality will be applied more rigorously then.
- see how they define the legal issue in Irwin Toy:  did the government have a reasonable or rational basis for choosing this balance between these competing interests.

  - goes to minimal impairment part of s.1 test

10.  In a free and democratic society.  Values of which the court is mindful:  see p.71 in Oakes.

When & How Can Charter Infringements be Demonstrably Justified?
- see case of R. v. Seo (1986), 27 D.L.R. (4th) 496

Two Types of Evidence:

	1.  Adjudicative
	2.  Legislative (a.k.a. Brandice brief)

	- who

- what

- where

- 99% of all evidence

ex. affidavits; forensics
	- relevant in constitutional cases, especially where a law is challenged

ex. Hansard, statistics, legislation from other countries

  - needs to have been published


- Constitutional cases are governed by very different rules & types of evidence.  Much broader.  Distinctive role of the court; requires proper evidence.

Practice Exam
- this one emphasises freedom of expression

- How to Approach the Exam:

  - identify the issues

  - legal principles & cases

  - application to the facts/analysis

  - conclusion

- keep it clear & simple

- slightly different from midterm in that it includes both actions & laws.

  - most students identify the issues surrounding the story first, then assess any additional issues arising out of the law itself.

- one other difference:  remedies.  You will be expected to address them.

- Issues:

  - s.15

  - s.10(b) & reasonable time

  - s.24(2) ~ exclusion of evidence

  - s.2(b) ~ freedom of expression

  - s.1 ~ is this infringement of s.2(b) justifiable?

  - s.7 ~ absolute liability coupled with imprisonment

  - tribunal issue is three-fold:


1.  Scope of Charter

2.  s.8


3.  s.96 of Constitution
- To what extent do we repeat our s.1 analysis?

  - suggests that we just do a thorough s.1 analysis around the time we reach a thorough analysis of remedies.  Try not to repeat yourself.  Need only reiterate Oakes once, but still refer to it where distinct from your foregoing analysis.

  - go ahead & apply it more than once, but just explain it once.

- always set-up s.1 as your alternative argument

- normally has a 25/75 split between 1st & 2nd term

- Helpful Framework:

  1.  Does the Charter apply?

  2.  If so, has a right been infringed?

  3.  If so, is such infringement justified by s.1?

  4.  If not, look to remedies.


Remedies
- s.52(1):  where the LAW is unconstitutional
- s.24:  where the ACTION taken pursuant to the law is unconstitutional.
- note that s.24 only applies to the Charter; s.52 applies to the whole Constitution.
- Examples:

  - s.52:  Big M Drug Mart
  - s.24:  Slaight
- s.24 has two subsections:  second subsection relates specifically to the exclusion of evidence

- the leading case:  Schacter v. Canada
  - father claiming paternity benefits

  - adoptive parents vs. natural/biological parents

  - by the time the case got the SCC, the legislature had already stepped-in.  Re-worked the Act so it allowed for claiming paternity benefits.

  - Crown conceded a s.15 breach; focused-in on remedies.

  - dealt with underinclusive legislation & s.52


- if you strike down the legislation, you deny others benefit


- if you read terms in, you include the excluded group
  - contrasts distribution of powers with Charter cases


- severance more likely in Charter cases; division of powers usually requires total striking-down of the law
  - want to respect the choices of the legislature

  - severance = striking-out words

  - reading-in = adding words in
  - sometimes reading-in is just as appropriate as severance


- leads to some mischief, though


- when consulting the statutes, you also need to know that the courts have changed it.  Won’t show up until amended by Parliament.

  - severance is more precise
  - cannot always assume that the legislature would have enacted a benefits scheme if they knew certain exclusions they created would be struck down.


- need to take into account budgetary concerns

  - equal graveyards OR equal vineyards:

- all without the benefit or all benefiting

  - Looks to s.1:  where legislation doesn’t have a pressing or substantial objective, the whole thing goes.
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  - see summary on pp.125-6

Suspended Declaration of Invalidity
- for unconstitutional legislation:  ex. Manitoba Language Rights ~ suspended for 3 years

- for unconstitutional action:  ex. R. v. Brydges ~ advising detainees on right to counsel; suspended for 30 days to give police time to change information cards (p.595)

- When it may be appropriate to temporarily suspend:

  - poses a potential danger to the public (R. v. Swain)
  - threatens the rule of law (ex. Manitoba Language Reference)
- used to cushion the blow of a ruling of unconstitutionality

Section 24
- individual remedy in regards to unconstitutional action under constitutional laws

- will normally only get one, not both

  - either s.52 or s.24:  can attack both (law & action), but the court will normally only give one (p.127)
- must be a “court of competent jurisdiction”:  see handout.
  Must have jurisdiction over:


1.  The parties to the dispute;


2.  The subject matter of the dispute; AND


3.  The Charter remedy that is sought.
  - careful with tribunals ~ look to originating statute:  do they have the power to grant the remedy sought?  This is normally the key issue.

- need to give notice when seeking a remedy under s.24(1) & 52, but not s.24(2)
- examples of possible remedies:  stay of charge, damages, setting aside order of adjudicator under Slaight.

Section 24(2) ~ Exclusion of Evidence
- based on the good reputation of the administration of justice
- not automatic; leads to a balancing test

- no need to show causal connection, only a temporal connection

- burden of proof is on the person seeking exclusion (usually defence counsel)

  - standard:  balance of probability
R. v. Collins:  3 factors still important today

  1.  Fairness of trial

  2.  Seriousness of infringement

  3.  Effect on administration of justice.
Elaborated on in R. v. Stillman:

  - before Stillman, counsel focused on whether or not it was real evidence


- real (hard) evidence ~ admissible


- confessions ~ not admissible

  - Stillman said that the critical issue was conscriptive vs. non-conscriptive (taken by force)


- non-conscriptive:  not unfair; proceed to steps 2 & 3


- conscriptive:  Crown must prove that evidence would have been gained by non-conscriptive means


  - if they fail, the evidence is excluded


  - if they succeed, move on to steps 2 & 3
  - defines conscriptive evidence on p.151

  - non-conscriptive evidence defined on p.153

  - how do we distinguish between them?  Was the accused compelled (not real vs. unreal)

  - derivative evidence:  essentially real evidence


- one leads to the other (conscriptive ~ derivative)


- kinda like ‘fruit of the poisoned tree’ doctrine

  - go on to discuss discoverability & the ‘but for’ test


- discoverable ‘but for’ conscriptive actions of the state?
  - What Crown may show (where conscriptive evidence not unfair):  independent source or inevitable discovery


- independent source:  ex. R. v. Colarusso (p.163)


- inevitable discovery:  ex. R. v. Black (p.164)

  - where discoverable, not conscriptive.  Move on to steps 2 & 3.


- if not discoverable, the evidence is excluded.
  - summary on p.168

R. v. Mellenthin (1992, SCC)

  - check-stop situation

  - police shine a flashlight into the car; spot a gym bag

  - says “What’s in the bag?”  Driver pulls something out.  Officer spots a plastic bag containing what he thought was a vial.  Thought it might be drugs.

  - eventually a full search of the car is conducted; drugs are found.

  - ultimately, the court concludes that a s.8 breach had occurred ~ an unreasonable search.  Evidence excluded.

  - want to limit random stopping to safe-driving checks/highway safety issues.
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