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What is Civil Procedure and Why Do We Study It?

1.  It’s how lawyers get things done

  - it is the entire procedure of a civil action

    - from your client’s problem to enforcing a judgment

  - introduction to technical rules

2.  Focuses on statute law, not cases

  - basic introduction to statutory interpretation (Queen’s Bench Rules)

  - your answers, for the most part, come from the rules and not case law, in civil procedure

3.  Gives us an understanding of the beliefs and values involved in dispute resolution by civil litigation.

  - very expensive

  - focuses on getting to the truth of the matter

  - adversarial nature; affects the relationship between the parties

An Overview of a Civil Action (SEE HANDOUT)

- Commencement of Proceedings

  - Who can sue & be sued?


Rules 5-14

  - How do you start an action?

Rules 14-15

  - How do you notify the parties?
Rules 16-18

- Discovery








Rules 30-33

  - all the ways you can get access to the other side’s evidence

- Preservation of rights pending trial

  - how to protect your client before and during an action

- Pre-trial Processes





Up to Rule 51

Mechanisms for Dispute Resolution
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- Queen’s Bench is very influential; overshadows the other resolution methods

Costs of Litigation
- litigation is VERY expensive!

- What does the Code of Professional Conduct stipulate about fees?

  - “The lawyer should not stipulate, charge or accept any fee or disbursement which is not fully disclosed, fair & reasonable.”

  Four Points:

  A.  You are required to discuss fees before being retained by a client.

    - if you fail to do this, the court will assign the lowest rate (i.e. legal aid rate).  Put it in writing!

  B.  You are expected to give your client a ballpark figure on how much their action might cost.

    - 99% of cases are settled, but that 1% goes through to trial

  C.  You need to provide regular fee updates to your client.

    - most lawyers charge every 3-6 months

    - don’t let the bill mount

  D.  You must inform your client of changes to your fee structure before you change your fees.

    - set-out your agreement in a retainer letter

Most Common Complaints to the Law Society:

  1.  Failure to Communicate

  2.  Problems/Disputes over Fees

How Much Does Civil Litigation Cost?
- fee rates are going up everywhere but in Manitoba (20-30% )

- civil trial expenses are also down slightly across Canada

- average cost of a short trial:  $13,000

  - expenses increase as trial lengthens or if case is complex (# of lawyers )

  - need for expert witnesses increases costs

  - court filing fees, etc…

Handout contains problems regarding a private law suit (cost = $20,000, damages around $25,000 ~ moral of the story:  make sure the damages received will be greater than the cost of going to trial); a class action law suit (moral:  use a test case; if parties could agree on the facts they could expedite a trial on legal issues alone); and a public inquiry (55 litigants, 2 lawyers; would cost about $1 million ~ moral:  try to get funding from the government!).

- when someone is ordered to pay costs, it usually means all the disbursements plus half the legal fees of the other party.

The Ethics of Advocacy
Queen’s Bench Rules govern modern Manitoba courtroom ethics (since 1989).

- 1987:  Canadian Bar Association put out its code of conduct

Twin Evils:

  1.  Delay; and 

  2.  Expense of litigation

- 10 years ago ethics was a ‘sissy’ subject; that has been changing.

Background:

  - lawyers have a high standard to conform with, which sometimes supersedes the client’s privilege.

  The Duty of an Advocate:  ask every question & do everything within his ethical guidelines to aid their cause.  His overriding concern should be the interest of the justice system.

  - must be fair & honest when dealing with other officers of the court

  The Following Discussion Outlines Your Duties as a Lawyer:


1.  To your client;


2.  To the court; and


3.  To the public.

The Timeline of a Trial:

  1.  Client comes to you with a possible case.


- establish a proper relationship with your client at the outset


- communication is critical

  Two Fundamental Problems in Lawyer/Client Relationships:


A.  Failure to communicate with client


  - #1 reason for complaints


B.  Increasing lack of professional courtesy between trial counsel


  - more recent phenomenon


  - difference between advocating a client’s position and adopting that position yourself (lawyer vs. mouthpiece)

  Ethical Issues that Arise:


A.  Charging exorbitant/unreasonable fees is unethical


B.  Gross neglect or incompetence on your part


C.  Avoid “sharp” practice

 2.  Settlement stage/Negotiation process.


- you cannot accept a settlement that is unduly harsh on your client/on his case.


- adhere to your client’s instruction to the best of your ability


- duty not to mislead the court or opposing counsel.

  3.  Pre-trial Discovery Process


- disclosure, disclosure, DISCLOSURE!


- pro-settlement leaning; trial by ambush is totally passé


- affidavits as to documents must be exchanged


- this is the honour system, plain & simple


- each side has the opportunity to understand the other’s case

  4.  Pre-trial Settlement Conference

- must engage in a pre-trial settlement conference (as per Rule 50) with judge:


Purpose:


  A.  Narrow the Issues


  B.  Encourage Settlement


- most judges will give their candid opinion after this point; this judge rarely serves as trial judge, too.


- new rules allow for better access to justice as well as greater disclosure.


Issue of Mediation


  - what role should judges play?


  - your role as a lawyer is no different in mediation than in court.  You are still an officer of the court.

  5.  Trial


- much more public forum


- you cannot allow evidence to be presented which you know or believe to be untrue


- what do you do when the opposition misses a case which supports their argument?


  - it is your obligation to bring it to the court’s attention


  - use it to your advantage, if you possibly can.


  - besides, you’ll score brownie points with the court


- you cannot be both a witness and an advocate


- prepare your witness; don’t coach them.


- while your client/witness is testifying, you cannot discuss their testimony.


- even stronger rule when they are under cross-examination

Conflict of Interest
  - there are very specific rules governing these situations, especially when transferring from one law firm to another

  - discuss these issues right from the get-go.

Lawyers and the Media
  - your discussion with the media is an extension of your profession relationship with your client

  - not a chance for you to enhance your own image/reputation

  - be sure to respect the wishes of your client

- our responsibilities to the public are greater than those of the average citizen.

How to Commence Proceedings
- refer to Rule 14

- started by an “originating process” (turn to s.1 ~ definitions)

- everything is started by an action, unless excepted by statute or other rules

- normally, actions are commenced by filing a statement of claim

- the most important other way is an application (an “originating motion of application”)

Statements of Claim vs. Applications:  What’s the Difference?
  - statement of claim:  used when facts are at issue; allows for access to all the discovery mechanisms; may take three years to go to trial

  - application:  when arguing ‘what is the law?’; facts are not in dispute; needs to be supported by a specific rule; don’t have access to the discovery process; case will be done sooner (a few months)

What Are the Possible Pleadings in Response to a Statement of Claim?
  1.  Statement of Defence:  most common; defendant’s response to plaintiff

  2.  Counterclaim:  a defendant’s claim against a plaintiff

  3.  Statement of Reply to Statement of Defence (and Counterclaim):  rarely used, except in response to a counterclaim

  4.  Crossclaim:  defendant against another defendant

  5.  Third Party Claim:  defendant’s claim against a party not yet named.

Who Can Sue & Be Sued?
Joinder of Parties (Rule 5)

  - all parties involved in the act/event that gave rise to the claim can & should be joined together in the same case/action

Joinder of Claims (Rule 6)

  - all claims that relate to a particular event/occurrence should be grouped together (ex. Leilani Muir & sterilisation victims in Alberta)

  Reasons:


1.  Economical:  will normally be less expensive


2.  Consistency in judgments.

- can oppose joinder if it will make the litigation too complex; however, the courts usually resist such an argument.

Unconventional Parties
  Rule 7:  Parties under a disability (minors & disabled); “litigation guardian” = “next friend”

  Rule 8:  Unincorporated entities & partnerships (ex. trade unions)

  Rule 9:  Estates & trusts

  Rule 10:  Representation order (represent a group of people - ex. Hutterite colony; some overlap with Rule 8)

  Rule 12:  Class actions (very narrow applicability; ex. product liability)

  Rule 13:  Interventions (interested third parties can apply to be involved; can be a direct or political interest; greatly increased after introduction of the Charter; relatively uncommon in Manitoba).

Commencement of Proceedings Seminar:  Carr et al. v. Driver et al.
  1.  Who are the parties?

  2.  How would they be styled on the title of proceedings?

  3.  What claims or defences are available to them?

 - Estate of Maw Carr:  negligence

 - Kitty Carr:  minor; father, Paw Carr, will be her litigation guardian - negligence

 - Carr family can sue, too, for loss of their mother

 - Vanna Pass:  sues in her own capacity; negligence

 - Van Driver:  sues on his own behalf; negligence

 - Hutterite Colony:  sue as an unincorporated entity or under a representation order.

 - Mac:  sue on his own behalf; contract.

 - Mac’s employer:  sue as a corporation in contract

 - EconoBrake:  sue as a corporation

 - Visa Rent-a-Car:  sue as a corporation

 - City of Winnipeg:  a large administrative entity

- Will proceed as a statement of claim because the facts are in dispute.

- Carr family (plaintiffs) will issue a statement of claim against Driver family, Hutterite colony, Mac & employer.

- Driver will crossclaim against Mac & employer.

- Driver might also issue a statement of defence
- Driver might counterclaim against Maw Carr (contributory negligence)

- Colony might file a crossclaim against Van Driver

- Visa will want to recover the cost of the car.  File a statement of claim against Maw Carr’s estate, Van Driver, the Colony, Mac & his employer.

- these claims will all be joined together

- all will have to file statements of defence
- the City would be a possible plaintiff, suing Maw Carr & others.

- must issue another round of statements of defence, until they are joined

- Kitty Carr could sue Maw Carr’s estate

- Vanna Pass would sue Maw Carr, Van Driver & Mac

- Mac & his employer will file a third-party claim against EconoBrake.

- EconoBrake must then issue a statement of defence.

Discovery
- not used much in Canada up until 1950

- widely used in the United States; broadly expanded

  - can examine other witnesses, too (called ‘deposition’)

CONs:  expensive, inconvenient (time-consuming)

PROs:  provides a fairer hearing; pursuit of truth is more important than costs or time

Limitations:

  - can only examine parties to the action

  - limited in certain cases


- not used in small claims court


- in cases involving amounts less than $50,000, Rule 20A is applied


- can conference looks for settlement/ways to streamline the process - can limit examinations for discovery

Purposes:

  1.  Define the issues

  2.  Fresher statements

  3.  Facilitates settlement (functions as a point of reckoning, so to speak)

  4.  Streamlines the trial (similar to #1)

  5.  Impeach evidence (doesn’t happen too often, though)

Mechanisms:

  - as a lawyer, you must explain disclosure to your client

  - if they lie, they commit perjury

  - costs may be awarded against you if you do not fully disclose

  - if there hasn’t been full disclosure, case may be dismissed
Forms:

1.  Discovery of Documents

  - must (a) disclose & (b) permit inspection of documents in their possession/control that relate to any matter at issue in the action

  - disclosure by way of affidavit

  - all documents must be disclosed, but by reason of privilege all do not need to be permitted to be inspected (rare exception)

  - must also disclose any insurance that might pay for a judgment

2.  Examination for Discovery
- conducted under oath

- hearsay evidence is permitted

- can ask for an undertaking to find answers to questions that go unanswered at examination.  Want to avoid them if possible.

Causes of Delay in Examinations for Discovery:

- examinations for discovery are the main cause of delay in litigation

  - scheduling problems

  - procedural fights (relevancy, privilege)


- has lessened after introduction of new rules

  - waiting for transcripts

  - fulfilment of undertakings

  - continuance of discovery (new info, documents)
3.  Inspection of Property
  - can enter real property or obtain personal property temporarily

  - no automatic right to this type of discovery

  - not used that often

  - to protect property that might be in jeopardy, see Rules 40-46

4.  Physical & Mental Examinations
  - again, no automatic right to these types of discovery

5.  Interrogatories
  - allow you to ask questions of the other party in writing and get an answer in writing

  - less expensive

  - can be used in combination with examinations for discovery

  - good for technical questions

Discovery Problems
1.  Names & addresses of staff on duty (with possible info)

  - what happened when they found he was missing?


- incident report?

  - video camera surveillance footage

  - maintenance reports/security logs

  - nurses notes

  - police report

  - autopsy

  - hospital protocols manual/were they followed?

  - insurance reports

  - had this type of thing every happened before?

  - blueprints/architectural designs

2.  Don’t go ahead without a sworn affidavit.  Try to get the originals.

3.  The bank would have to pay, unless the evidence was of little relevance.

4.  Ultimately, an inspection would be ordered.  Very relevant.  You should simply consent.

- You must produce expert reports for inspection if you plan to use them at trial.  But you must always disclose these reports, whenever they become available.

The Scope of Examination for Discovery
Rule 30.02:  ‘document’ is defined in 30.01(1)

  - ‘in an action’:  does not include applications; includes those started by statements of claim & family proceedings

  - must disclose things that are or once were in your possession

  - for the purposes of discovery, one may ‘pierce the corporate veil’ (note separate/distinct definition of corporations for this rule)

  - whether or not privilege is claimed

Who Chooses Who is to be Examined for Discovery?
- when dealing with corporations, the corporation would make the initial recommendation.  However, the choice of the examining party prevails (unless their choice is unreasonable).

- Possible Unreasonable Choices:


1.  Former employees (unless both parties consent)


2.  Asking to examine the CEO or President; higher-ups


3.  Close personal friends (where it can be shown that he will not fairly represent his party/side)

Motions & Affidavits
- a motion is a request for the court to make an order

  ex. order for summary judgment, exclusion

  Reasons for Bringing a Motion:


1.  Adjudication of civil procedure rules


2.  Bringing interim relief



- preventing someone from continuing to harm your client while trial/action is just 

getting started


3.  May dispose of the case all together (‘disposition’)



- summary judgment



- default judgment (no-shows)

  - Masters consider interim motions in civil procedure

    - they also ‘take accounts’ (ex. marital property references)

    - half their work is accounting-related; half is civil procedure

    - used to be called prothonotaries or referees
    - their jurisdiction:  see Rule 37.02(2)

    - ‘court’ includes Master; ‘judge’ does not.

- Affidavit:  sworn statement of fact; used as evidence; cheap

  - generally filed in connection with a court proceeding

- Brief:  your argument (called ‘factum’ on appeal) in written form

- Note that a statutory declaration is slightly different:  not in connection with proceedings (ex. police statement; certificate of death for airline discounts)

- Exception:  a lawyer’s assertion of fact is taken to be true

- BE SURE TO NOTICE whether a statement is sworn or not.

- Information & Belief Evidence (Hearsay)

  - you can use hearsay evidence in an affidavit, so long as you believe it to be true.  As well, you must give your source.

- affidavits are normally sworn in the first person (“I”)

  - be sure to say “Make oath & swear…”

  - then lay out the facts in chronological order

  - for exhibits:  “attached hereto & marked as…”

  - “jurat” = last part of the affidavit


- be sure it appears with some of the text of the affidavit

Who Can Swear These Documents?
- commissioners, barristers or notary publics

- commissioners can only swear documents to be used in their province

Disposition & Costs - Practice Problems
RULE 57 - Consider the Factors

1.  when was the videotape made?  had it been disclosed?

  - trial J did not believe N.  Only about damages.

  - should the general rule apply?  No ~ dishonest conduct.

  - would result in an award of costs to the Defendant.

  - judge may look at divided outcomes ~ will not order costs

  - solicitor/client or lawyer/client costs:  requires some scandalous conduct; whole legal bill to be paid.

    - rarely awarded

    ex. if her conduct amounted to perjury, this might apply

  - where a lawyer is at fault, he must pay costs.


- would have to show he was involved in the ‘bad faith’ in some way

    - lawyers must be free to represent unpopular causes/people

2.  Lawyer has the ostensible authority to settle; you can rely on him.  Binding.

  - if D is truly unhappy, they can sue their lawyer.

  - sue in debt, not negligence

3.  See Rule 56 (rule for security of costs)

  - if plaintiff does not live in Manitoba, you can have him post a bond equal to possible costs


- only defence:  undue hardship

  - most provinces don’t have this type of rule.  Very Draconian.

  - can be posted by anyone else (ex. church, friends)

4.  Skip this one.  Too hard!

- we also discussed Offers to Settle (Rule 49)

  - “Basically, a plaintiff who makes an offer is entitled to double party-and-party costs from the date of the offer.  A defendant who makes an offer will be obliged to pay the plaintiff’s party-and-party costs to the date of the offer, but its costs are paid thereafter by the plaintiff on a party-and-party basis.”

  - “Where a plaintiff’s offer to settle is not accepted and the plaintiff obtains a judgment that is as favourable as the offer to settle, the plaintiff is entitled to party-and-party costs to the date the offer was served and double party-and-party costs after that date.  Where a defendant’s offer is not accepted and a judgment as favourable as the offer to settle is received, the plaintiff is entitled to party-and-party costs after that date.”

  - trying to get reasonable offers on the table

  - can make multiple offers.
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