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I.
Introduction

There are four fundamental questions to be answered when studying private international law:

1. In which jurisdiction should the P sue?

2. If you are a defendant, should you respond to this service? If so, how?

3. Will the judgement of a given court be enforceable elsewhere (and where will the judgement be most easily enforced?), and;

4. What law will govern the substantive issues of the action?

II. CHOICE OF FORUM

A.
Jurisdiction
Where a plaintiff sues a defendant depends on

i) what court(s) can take jurisdiction of the action (i.e. In what court can local jurisdiction be established)

ii) where there are 2 or more such jurisdictions, what court will take jurisdiction, and

iii) if there are 2 or more courts which will likely take jurisdiction, the enforceability, if necessary, of the judgements elsewhere

The ability to take jurisdiction of a matter depends largely, though not entirely, on the service rules of the court.  There are two primary methods employed to enable a court to obtain jurisdiction over a particular dispute.

1. Service In Juris

Service of a statement of claim to a defendant who is within the territorial boundaries of the province in which the court sits. One may always sue a defendant in the territory in which that party resides by effecting service within that territory or jurisdiction.

2. Service Ex- Juris 

Service ex juris is service that occurs outside the territorial boundaries of the court's jurisdiction. The P will file in his own jurisdiction and serve D where D is located,  

Pursuant to Rule 17 of the Manitoba Queen's Bench Rules, a court can assume jurisdiction over cases where there is a real and substantial connection between the subject matter of the action and the jurisdiction.

Rule 17.02 enumerates those circumstances where originating process (service) may be served outside of the court's territorial jurisdiction, either with or without leave.

(a) Real or personal property in Manitoba.

(b) The administration of estates in Manitoba.

i) in respect of real property in MB, or

ii) in respect of personal prop, where the deceased was resident in Manitoba at the time of death

(c) In respect of the interpretation, rectification, enforcement or setting aside of a deed, will, contract, agreement or other instrument concerning,

i) Real or personal property in Manitoba, or

ii) The personal property of a deceased who was resident in MB at the time of death

(d) Against a trustee, where assets include property in Manitoba.

(e) For foreclosure, sale, payment, possession or redemption in respect of a mortgage,               charge, or lien on real or personal property in Manitoba

(f) In respect of contracts where,

i) The contract was made in whole or in part in MB

ii) The contract provides that it is to be governed by or interpreted in accordance with MB law

iii) The parties have agreed that MB courts are to have jurisdiction over proceedings in respect of the contract

iv) A contractual breach has been committed in MB, even if the breach was preceded by a breach outside MB that rendered performance in MB impossible.  


(g) In respect of a tort committed in Manitoba

(h) In respect of loss or damage sustained in Manitoba arising from any cause of action, wherever committed.

(i) For an injunction ordering a party to do, or refrain from doing, anything in Manitoba or affecting real or personal property in Manitoba.


(j) Claims founded on judgement.

(k) Claims authorised by statute to be made against a person outside Manitoba by a proceeding commenced in Manitoba.

(l) Against a person outside of Manitoba who is a necessary or proper party to a proceeding properly brought against another person served in Manitoba.

(m) Against a person ordinarily resident or carrying on business in Manitoba.

(n) In respect of a counterclaim, cross-claim or third or subsequent party claim properly brought under these rules.

(o) By the Crown to recover taxes.

(p) In a family proceeding.

Service outside Manitoba with leave 

17.03(1) In any case to which rule 17.02 does not apply the court may grant leave to serve an originating process outside of Manitoba. (Leave of the court must therefore be obtained to effect service).

17.03(2) A motion for leave to serve a party outside Manitoba may be made without notice, and shall be supported by an affidavit or other evidence showing in which place or country the person is or probably may be found, and the grounds on which the motion is made.

Additional Requirements for Service Outside MB

17.04(1) Plaintiffs that serve defendants ex-juris and without the leave of the court must include in their statement of claim the specific provision of 17.02 that they are relying on.

17.04(2) Where a D is served outside MB with leave of the court, the service shall be served together with the order granting leave.

Manner of Service Outside MB

17.05(1) Service outside MB may be done in accordance with the MB rules of service, or in the manner prescribed by the law of the jurisdiction where the service is made, if that manner of service could reasonably be expected to come to the notice of the party being sued.

17.05(2) Service may be proved in accordance with MB rules or the rules of the jurisdiction where the service was made.

Service of Documents Other than Originating Process

17.07 No leave is required for service outside MB of any document other than the originating process (statement of claim).

Note:  Since the Morguard decision, Cdn trail courts have required that there is a ‘real and substantial connection’ of the suit to the court.
3.
Fixed Jurisdiction
Immovable objects, like land, have what is called a fixed jurisdiction. That is to say, the law has determined that there is no choice in where a prospective plaintiff can sue, the P must sue where the land is located.  This only makes sense because that is where the land titles registry and the liens registry are located.  Lex situs, the law of the place where the thing is situate. 

For example, I have purchased a home in Washington D.C. from a resident of Manitoba. However, down the road I am unable to obtain possession of the home because of a problem with title. The person who sold me this home lives in Manitoba. I live in Manitoba as well. Can I sue in Manitoba? 

The answer is clearly no. Since land has a fixed jurisdiction, the territory/district that the home is situated will automatically have jurisdiction over the dispute.

British South Africa Co. v. Co. de Mocambique [1893] H of L

"A court does not have jurisdiction to entertain an action for:

a)
the determination of title to or right of possession to any immovable situated outside the territorial jurisdiction of the court; or

b) 
The recovery of damages for trespass to such immovables".

What will happen, though, if a cause of action is brought that involves land but not title to that land. Suppose, the cause of action surrounds a breach of contract involving land; can I now sue in Manitoba or does the doctrine of fixed jurisdiction take precedent?

Re Berchtold [1923] 1 Ch. 192

Count Richard, a Hungarian, had some leasehold contracts respecting property in England.  R died, leaving the contracts to his son, Nick and Nick’s son, Antoine.  When Nick and Antoine both died intestate, there was a battle between Nick’s mother and Nick’s wife over the leasehold contracts.  The outcome of the dispute depended on what law was applied and by which jurisdiction.  R left the proceeds of the land to Nick just before the land was about to be sold.  If R left the land to Nick, it followed that Nick’s mom would win because land is an immovable.  If R left the proceeds of the land to Nick, Nick’s wife would potentially win because ‘proceeds’ are not immovables.  The sale never actually took place.  The issue was whether an interest in land (more specifically an interest in the proceeds from the sale of that land) should be classified as a "moveable" or an "immovable".

The court held that the determination of whether a thing is a movable or an immovable is governed by the lex situs of where the thing is located.  So the court applied the law where the leaseholds were located (England) to determine whether they were movables.  According to English law, the leaseholds are immovable property, the wife wins because the proceeds of realty are properly classified as an immovable, since realty is itself an immovable. 

Note:  In this case, the court stated that the distinction between real estate and personal estate under English law has nothing to do with the matter.  This is because under English succession law, the wife would inherit everything automatically from an intestate spouse or child.  

Harvey asks: What if the English succession law had been that all realty and ½ the personalty goes to the spouse and the other half of the personalty goes to the children of the deceased? 

Then the court would have to decide whether N’s interest in his father’s estate was an interest in a movable or an immovable, to determine which law of intestate succession governed, i.e. English or Hungarian.   Because the property was situated in England, English domestic law (of succession – i.e. the lex situs) must be applied with the result that the proceeds payable would be considered to be personal property not real property.

Harvey asks: Assume that Count R and his wife immigrated to England where he purchased the Birmingham freeholds, then R, his wife and his daughter move to Manitoba where R dies intestate, predeceasing his son N who has lived all his life in Hungary.  The widow of Count N then sues R’s testamentary T’tees in MB for the payment of the proceeds of sale of the English land.  How would you advise the T’tee?

I would advise the T’tee that the widow can only sue in MB if the proceeds of the sale are an immovable and therefore not within a fixed jurisdiction.  The determination of whether a thing is a movable or an immovable is governed by the lex situs of where the thing is located Re Berchtold.  According to the law of England, the proceeds of the sale of the land constitute an immovable, so the widow cannot sue in MB. 

***However since there are assets within Manitoba, I would advise the T’tee to not just ignore the suit.  Rather he should go to the MB court and object to the court’s jurisdiction on the basis that title to a foreign immovable was involved.

Michelle’s response to the above: Yes, 'cept I might mention the specific case that seems relevant


Exception to the General Rule

Penn v. Lord Baltimore (1750) 27 E.R. 1132    (page 443)

P and B formed a contract in England providing a dispute mechanism for the settlement of a boundary dispute respecting property in the U.S.  When B procrastinated, P sued him for breach of contract and an order for specific performance in England.  B objected to the court’s jurisdiction on the basis that title to foreign land was involved.

The court held that there is an exception to the rule that a court has no jurisdiction over foreign immovables.   

The court will have jurisdiction if:

i) D is resident in the territorial jurisdiction of the court, and

ii) The action is founded in breach of contract, and

iii) The remedy sought is either damages or specific performance.  

A suit can be brought in rem (against the thing), or in personam (against the person – i.e. equity acts on the conscience of the person).  The court held that P could sue B, in personam, so P could sue in England even though the land was in the U.S.

Findlay v. Rose  [1938] 2 D.L.R. 334   (page 182)

Two Manitoba residents purchased 80 acres of land in South Florida from the defendant, also a resident of Manitoba. The contract was formed in Manitoba and both parties to the contract were residents of Manitoba. The defendant in this case only conveyed 60 of the 80 acres to the plaintiff's. The plaintiff's wanted to bring an action against the defendant in Manitoba.  

The court noted that there was no dispute as to title in this case.  This was a simple breach of contract dispute, in respect of a contract that was connected to land, regarding whether or not the defendant has performed his contract.  The court held that where an action is brought in contract, in respect of a contract connected to land, the action might be brought in personam. Accordingly, the action could be brought in a Manitoba court.

(As an aside: If you want the other 20 acres it might be bad to sue in Manitoba since the MB court cannot change title.  However could sue in MB in the sense that it was a conveyance of land.  In such a circumstance, the MB court could order specific performance compelling the defendant to change the title.  But really, MB court order is not necessarily enforceable in Florida.)

(As another aside: If you want to sue in Florida not MB, argue = dispute re land.  If you want to sue in MB, argue = contract dispute)

Harvey asks?
T, from MB, by her will left her estate to her son and daughter equally, appointed her son as executor.  All are MB residents.  Her son claims that his mother had been given a Saskatchewan farm in trust for herself for life and then for him. Or alternatively, he claims that he had entered in an agreement of purchase and sale of the farm.  His sister had the QB remove him as exec and appoint the pub T’tee in his place.  The T’tee commenced an action in MB for a determination of the validity of the alleged trust and agreement of purchase and sale.  The court held both to be invalid.  The bro commenced an action in Saskatchewan for an order that he is entitled to the farm via the trust or the agreement of sale.  He also submits that the issues are not res judicata since their validity has to do with determining title to a foreign immovable.  The sister’s lawyer responded by asking the court to dismiss the action as an abuse of process, the issues being res judicata by virtue of the MB decision.  

On what bases should the Saskatchewan court recognise the MB decision, without regard to the law of abuse of process and res judicata?

The issue is res judicata if it was decided by a court with jurisdiction.

The Manitoba court had jurisdiction even though the farm was in Saskatchewan.  This is because the actions regarding whether there was a trust issue in Manitoba and whether there was a contract in Manitoba were both within MB’s jurisdiction (Findlay). 

The Saskatchewan court should therefore find it an abuse of process to retry.

Albert v. Fraser [1937] 1. D.L.R. 39    (page 186)

P and D were residents of the province of New Brunswick. P owned a cottage situated in Quebec, close to the NB boarder. D, a corporation carrying on business in New Brunswick, negligently jammed a river causing the plaintiff's cottage to flood and catch fire.  All of the contents of the home were destroyed.  

Both the P and D were residents of New Brunswick. The D's assets are located in New Brunswick. The tort was committed in New Brunswick as well. However, the cottage, an immovable, was located in Quebec.

The court applied the Mocambique decision.  The court held that the case was really about trespass to land and the land in question was situate in Quebec, therefore Quebec has jurisdiction over the dispute. 

(Here the P would have to sue in PQ, get judgement in PQ and then go back to NB and ask the NB court to enforce the PQ judgement).

Courts are reluctant to take up a case where the subject matter of the dispute (the cottage, an immovable) is situated in another jurisdiction. Furthermore, as noted in Mocambique, a court does not have the jurisdiction to entertain an action for the recovery of damages for trespass to such immovables. Although both the plaintiff and the defendant live in New Brunswick the best place to sue is still where the immovable is located. 

The dissent held that since all factors of importance other than the cottage were situated in New Brunswick (the plaintiff, the defendant, the assets of the defendant, the tort) New Brunswick is the perfect venue to hold the dispute.

Brereton v. CPR (1898) 29 O.R. 57    (page 182)

P alleged that D caused damage to his house and furniture by the negligent use or management of D’s railway line.  P’s house was located in MB, therefore the tort occurred in MB.  P lives in MB and D is legally domiciled in, and carries on business in MB.  P sued in Ont.  The court had to decide whether Ont. had jurisdiction to hear the case.  

The court stated that an action in trespass on the case for injury to land through negligence is of the same local character as trespass to the land, therefore, the Mocambique case governed.  Recall that case held that a court does not have jurisdiction to entertain an action for:

a)
The determination of title to or right of possession to any immovable situated outside the territorial jurisdiction of the court; or

b) The recovery of damages for trespass to such immovables".

The court expanded the ratio from Mocambique holding that, in addition to trespass to immovables located outside the jurisdiction of the court, a plaintiff may not bring an action in negligence in respect of such property.

“Actions, though merely for damages, occasioned by injuries to real property, are local, as trespass or case for nuisances, or waste, etc. to houses, lands, watercourses, right of common ways, other real property, unless there were some contract between the parties on which to ground the action.” (page 184)

Note: The rule enunciated in both Mocambique and Albert do not prevent an action for trespass to CHATTELS in a building situated abroad when title to the land is not in dispute Hesperides Hotels Ltd. v. Aegean Turkish Holidays Ltd

Harvey asks?  What can you learn about the Brereton and Albert cases?

An action for trespass to land must be brought where the land is situate Albert


An action for negligence in respect of property must be brought where the land is situate Brereton
4. Further Limitations on Jurisdiction

(i) Some persons/entities cannot sue:

a. Enemies of the state cannot use Canadian courts to advance a cause of action.

b. Foreign partnerships (see Harvey’s notes page 11)

Nova Corp. v. Grove   (page 412)

The action arose from the alleged failure of a large natural gas valve at P’s Princess Compressor Station in Alberta.  The valve failure was said to have caused extensive property damage and the loss of a large quantity of natural gas.  The P claimed damages.  The valve was purchased in Alberta, more than 12 years before its failure, under a contract entered into in Alberta from a defendant (D) carrying on business in Alberta.  The P alleged causes of action either in contract or in tort against sellers, manufacturers, and the designers of the valve.  Problem was that the P couldn’t completely be certain as to which D manufactured the valve.  One possibility was the California partnership of Grove.  Grove never carried on business in Alberta and had since been formally dissolved.  The court had to decide whether a foreign partnership could be sued in Alberta.

The court held that firms may sue or be sued in the firm name if they have carried on business within the jurisdiction; otherwise they may not.  The firm may not be sued in the firm name if it has not carried on business in the jurisdiction.  Service ex juris would never be permitted of such an action in so far as it affects a firm sued in its firm name.

(ii) Some persons/entities cannot be sued:

a.   Heads of state and foreign sovereigns cannot be sued in Canadian courts. NOTE- if a sovereign brings an action against me in Canada I can bring a counter- claim against him; he has waived his sovereign immunity.  Also note that there is a limited situation where you can sue a sovereign state.  For example, if Zimbabwe sells defective goods in MB, you can sue Zimbabwe in MB because it is as if Zimbabwe is just a business now.

Hespirides Hotels Ltd. v. Muftizade    (page 195)

The appellant, a company registered under the laws of Cyprus, owned Hespirides hotel.  The appellant was owned and operated by Greek Cypriots.  The “Turkish Federated State of Cyprus” issued brochures.  The respondent was the London representative of a travel agency that handled these brochures and accepted bookings for the hotel from English travellers.  The appellant issued a statement of claim endorsed against the travel agency and the respondent claiming damages, in effect, for conspiracy, an account of profits and an injunction restraining the defendants from conspiring to procure acts of trespass to the appellant’s hotel.  The respondent in defence claimed immunity from the suit on the basis that the “Turkish Federated State of Cyprus” was a foreign sovereign state and that he was its representative. 

The court held that the “Turkish Federated State of Cyprus” was not a recognised foreign sovereign state and therefore this defence was not available.

b.   Diplomats- they are acting on behalf of their country. They are only accountable to their state to be prosecuted. They are immune from prosecution and civil liability in our courts. NOTE- if you want to bring an action (civil) against a diplomat all you have to do is sue them in their home country.

c.   Foreign partnerships cannot be sued (Nova Corp v. Grove) but the individual partners can!  

d.   Foreign personal representatives
(iii) Foreign penal, tax (revenue), or other public laws:

Courts in Canada will not enforce the penal, tax (revenue), or other public laws of another country. What is most problematic, however, is deciding what qualifies as "penal" laws. Do penalties assessed by a regulatory body qualify? 

Gallant notes that there is a public policy rationale for why jurisdictions might enforce another jurisdiction’s law/award – comity.  A comity policy states that it is in the interest of both jurisdictions to have their own laws enforced by the other jurisdiction so by reciprocation it you want your enforced you should enforce the other jurisdiction’s. 

However Gallant notes that there are a lot of public policy rationales for why the courts won’t enforce penal, tax, and public laws.  Though she questioned whether or not these reasons are still relevant.

Penal/Public Law

Huntington v. Atrill [1893] A.C. 50    (page 204)

Case involved a public law regulatory framework that allowed a civil penalty regime whereby individual directors could be sued in their individual capacity.  P got judgement.  Question was whether it could be enforced. 
The court held that if the law was considered penal it could not be enforced.  The court explained that this rule applies not only to prosecutions and sentences for crimes and misdemeanours, but to all suits in favour of the State for the recovery of pecuniary penalties for any violation of statutes for the protection of its revenue or other municipal laws, and to all judgements for such penalties.  The prohibition only applies when the law is being imposed by the state.  If a private person is enforcing the law via bringing a civil action privately it is not penal in nature. 

Tax

The courts of a common-law province or territory will not enforce a foreign revenue law or judgement, either directly or indirectly.  An action to collect the taxes of a foreign country will not be entertained in Canada, irrespective of the identity of the plaintiff or the form in which it is brought. 

U.S.A. v. Harden (1963) SCC   (page 210)

A foreign state cannot escape the application of the rule that the courts will not enforce directly or indirectly the revenue laws of another country, which is a rule of public policy, by taking a judgement in its own courts and bringing suit in Canada on that judgement.  The claim asserted remains a claim for taxes and a foreign government cannot come to Canada and sue a person for taxes levied and which he is declared to be liable in the foreign country to which he belongs.

NOTE: Since that case a Canada – USA Tax Treaty has been signed.  This treaty forms an agreement between Canada and the USA to allow reciprocal enforcement of tax judgements between the two countries.

Weir v. Lohr (1967) 65 D.L.R. (2d) 717   (page 214) 

Weir, a resident of Saskatchewan, was involved in a motor vehicle accident in Manitoba with the defendant Lohr, a resident of Manitoba.  The two parties settled the majority of the action outside of court, except for Weir's hospital bill in Saskatchewan.  Pursuant to The Saskatchewan Hospitalization Act, on behalf of the Gov’t of Saskatchewan, Weir sued Lohr in the MBQB to recover the hospitalisation cost.  Lohr contended that the collection was an attempt to collect revenue for the foreign state or an attempt to collect the debts of a foreign revenue and as such should not be permitted.

The court, however, was of the opinion that the hospital bill was a regular debt of the hospital and not a foreign tax claim nor a revenue debt. 

      The court also noted that even if it was a tax of Saskatchewan, the foreign tax rule should not be applied as between provinces of Canada.

U.S.A. v. Ivey    (page 480)

The U.S.A., having properly served the Ontario Defendants ex juris, obtained default judgements in the USA for the cost of cleaning up a waste disposal site in Michigan, pursuant to the U.S. Comprehensive Environmental Response, Compensation and Liability Act (CERCLA).  The U.S.A. commenced an action against the defendants, who pleaded 4 defences: (i) lack of international jurisdiction; (ii) the judgements were based on foreign “penal, revenue or other public law”.

The court, re (i) applied Morguard and said that the U.S.A. legal regime was based on principles compatible with Canadian concepts of justice” and that on the basis of the defendant’s ownership and operation of the waste disposal site and the locus of the CERCLA cause of action the real and substantial connection test was met.  The court said that to enforce the judgements would not be contrary to public policy.

The court re (ii) ruled that “it is difficult to imagine how a claim for reimbursement of costs incurred as a result of actionable conduct of the defendant could be viewed as a tax.” 

iv. Polygamous marriages

Where wife #4 obtains a judgement against H in a country that allows polygamy.  MB courts should not enforce because would be against public policy.

5.
Responding to Service: The D’s Position
A defendant has been served with a notice of proceeding. The defendant, however, was served from a Belgian court in Manitoba. What if any options are open to this defendant?

1. Do nothing. Advising a client to do nothing may be the best possible option. If your client chooses to do nothing chances are a default judgement will be entered against them in that state. As such, prior to advising our client to do nothing we must find out whether:

i) That client will be returning to Belgium in the near future.

ii) The client has assets in Belgium.

iii) The Belgian ruling could be enforced in Manitoba.

2. File a statement of defence. In filing a statement of defence you will be arguing the "merits" of your case (such as abuse of process, duress or lack of consideration).  However, it is critical to remember that filing a statement of defence will amount to a submission of that country as the proper jurisdiction to hear the dispute.

3. File a motion to set the statement of claim aside.  Rule 25.11 of the Manitoba Queen's Bench Rules- The court may on motion strike out or expunge all or part of a pleading on the ground that the pleading is scandalous, frivolous or vexatious or does not disclose a reasonable cause of action.

Argue (a) abuse of process/frivolous proceedings {QBA 25.11} or (b) FNC and have the proceedings stayed/dismissed {QBR 17.06(1)(b), 17.06(2)(c)}

a) 
Setting aside a service that came from outside of Manitoba: Rule 17.06(2)(c)

A party who has been served with an originating process outside Manitoba may move, before filing or serving a defence,

(a) For an order setting aside the service and any order that authorised the service; or

(b) For an order staying the proceeding 17.06(1)
Where the court is satisfied that,

(a) service outside Manitoba is not authorised by these rules;

(b) an order granting leave to serve outside Manitoba should be set aside; or

(c) Manitoba is not a convenient forum for the hearing of the proceeding;

the court may make an order under sub-rule (1) or such other order as is just s.17.06(2)

MBQB Rules 17.06(1) and (2)c and ss. 38 and 94 relate to forum non conveniens.

Selan v. Neumeyer (1959) MBQB/MBCA aff’d    

Ont. Ps served a US resident Def ex juris pursuant to MBQB Rules s. 17.02 (but without first having made an application for an order permitting such service) wrt a breach of contract and asking for specific performance.  The Def tried to get service removed.  The court tried to determine whether the service fit within in the service ex juris no leave required sections. 

The court held that the burden of setting aside the service was on Def.  However the court noted that any doubt should be resolved in favour of the foreigner.  The court decided that the service ex juris here fit within the 17.02 service ex juris without leave section.  

The court did note that Rule 17.03 is discretionary and should be used sparingly and only when it is w/in the letter and spirit of the rule and is the convenient forum

Michelle said about the case that the point of it is that service ex juris without leave pretty much covers the legal basis on which you can serve someone ex juris…whatever that means! 

Dominion Securities Ltd. v. Toronto Dominion Bank   (page 178)

For a P to rely on MBQB Rule 17.02(l), the P could only sue a necessary non-Manitoban only if the P had already served another defendant within Manitoba.  For a P to service ex juris a third party, there must already be another third party duly served in MB.

The doctrine of Forum Non Conveniens   (page 166)

The term forum non-conveniens, in its English translation, means an inconvenient or inappropriate forum for hearing the dispute. This doctrine "is an equitable one, embracing the discretionary power of a court to decline or exercise jurisdiction which it has over a transitory cause of action when it believes that the action may be more appropriately and justly tried elsewhere". (Black's law dictionary).

In essence, it is an attempt by the defendant, to have the matter heard in another, more convenient jurisdiction, notwithstanding the fact that the action may properly and lawfully held in Manitoba. 

The defendant, however, has the onus of proving, on a balance of probabilities, that Manitoba is not a convenient forum to hear the dispute. The plaintiff, on the other hand, does not have to prove on a balance of probabilities that Manitoba is a convenient forum.

The concept evolved from the principle of Lis alibi pendens which was an Eng. rule.  That principle was articulated in a statement in St. Pierre and was accepted as gospel.  The House of Lords in Atlantic Star softened that statement.  In Spiliada “adopted” the doctrine of forum (non) conveniens but what they really adopted as FNC was the Atlantic version of the St. Pierre statement.  Over the years Canadian courts have variously used FNC and the two versions of lis alibi pendens in considering motions for a stay.  (Antares is a good example of pre-Anchem application of F.N.C.)

Antares Shipping Corp. v. The Capricorn articulated it in these terms: 

The factors affecting this doctrine include the balance of convenience to all the parties concerned, including the P, the undesirability of trespassing on the jurisdiction of a foreign state, the impropriety and inconvenience of trying a case in one country when the cause of action arose in another where the laws are different, and the cost of assembling foreign witnesses.  The overriding consideration which must guide the Court must be the existence of some other forum more convenient and appropriate for the pursuit of the action and for securing the ends of justice.  

1. Mere balance of convenience not enough to block access to Eng ct

2. Def must show that there is a better location that he is OK with at which justice can be done w/ less inconvenience or expense. 

3. Stay cannot deprive the pl of a legitimate personal or juridical advantage that he would get in England

Finally in Amchem the SCC adopted Spiliada, BUT merged #2 and #3 into one step and #3 ( to not allow either side to get an unfair juridical advantage (should only get if have a real and substantial connection to the forum).  Juridical advantage included limitation of action differences, remedy differences, civil procedure differences and substantive law differences.  This has become the law of Canada for forum non conveniens.

Anchem Products Inc. v. B.C. Workers Compensation Board [1993] SCC  (455)

The SCC ruled in Anchem that there is no reason in principle why the loss of juridical advantage should be treated as a separate and distinct condition rather than being weighed with the other factors that are considered in identifying the appropriate forum.  A party can forum shop BUT must show his case has a real and substantial connection with a forum to have a legitimate claim to the advantages that the forum provides.  The existence of a more appropriate forum must be clearly established to displace the forum selected by the P.

What factors will the court consider?

a) Where do the parties reside and carry on business?

b) Where are the witnesses located?

c) What law is likely to be the governing law of the dispute?

d) Expenses and convenience.

e) What law governed the relevant transaction?

b) Motion for an anti-suit injunction or stay of proceeding

Stay of proceeding

MBQB Rule 21.01(3) A defendant may move before a judge to have an action stayed or dismissed on the ground that, (a) the court has no jurisdiction over the subject matter of the action; (b) the plaintiff is without legal capacity to commence or continue the action or the defendant does not have the legal capacity to be sued; or (c) another proceeding is pending in Manitoba or another jurisdiction between the same parties in respect of the same subject matter; and the judge may make an order or grant judgement accordingly.

Rule 21.01(4) The making of a motion under clause 3(a) or appearing on such a motion is not in itself a submission to the jurisdiction of the court over the moving party.

Suppose a plaintiff brings an action against a defendant in a Manitoba court. The defendant has been served ex-juris and is of the opinion that Manitoba is not the proper or convenient forum in which to settle this dispute. Pursuant to Rule 17.06(1)(b) the defendant may bring a motion in Manitoba court to have a stay of proceedings.  The court will decide whether or not Manitoba is the correct and convenient forum in which to hear the dispute.  If the court decides that it isn’t the best forum, as the domestic court where the action is pending, the court would end the action.

Note: Pursuant to Rule 17.06(4) "A party served outside of Manitoba shall not be held to have submitted to the jurisdiction of the court by serving a notice of motion pursuant to 17.06(1) or by appearing on such a motion".

Anti-suit Injunction

Rule 17.06(2)(c) Where the court is satisfied that Manitoba is not a convenient forum for the hearing of the proceeding the court may make…such other order as is just.

Suppose a plaintiff has brought an action against the defendant in a foreign court. The defendant wants to stop this action from continuing any further so he goes to another court and asks for an anti-suit injunction. An anti-suit injunction is an equitable remedy, stating that the action commenced in the foreign court cannot continue.  The court will issue such an injunction if that court determines that the other jurisdiction, where the action is currently located, is not the correct and convenient forum.

Many people, however, argue that this remedy is useless. Why, for example, would the foreign court enforce the injunction? An anti-suit injunction is, in essence, one court telling another court that they can't proceed, and most courts would not stand for this.

As such, the anti-suit injunction operates ONLY on the conscience of the plaintiff (it acts in persona). It has no force on an outside court. If one is going to attempt to obtain an anti-suit injunction it should be done in the place where the plaintiff is resident. If the anti-suit injunction is awarded, the plaintiff will be unable to bring an action in the place where he is resident.  Or obtain the injunction in the location where you think it is best to bring the case.

Factors considered re determining the best forum for an action (especially by a court when deciding whether to issue an anti-suit injunction)

Anchem Products Inc. v. B.C. Workers Compensation Board [1993] 3 W.W.R. 441

A British Columbia company has a serious asbestos problem in their office.  A number of their employees inhaled the asbestos and either died or suffered extensive injuries. However, most of the companies that were responsible for producing the asbestos operated outside of British Columbia, a lot of them had operations in Texas.

Most of the victims decided to bring their action in the state of Texas because:

a) Texas traditionally awards higher damage awards than Canada does.

b) The central headquarters for many of these companies were in Texas and a lot of the product itself was manufactured in Texas.

The court in Texas claimed to have jurisdiction over the case. The defendants however, filed a motion in Texas for a stay of proceedings (basis of their argument was forum non-conveniens).  The Texas court dismissed this motion.  The defendants then travelled to British Columbia in an attempt to get an anti-suit injunction.

The Supreme Court of Canada set aside the injunction because the defendants failed to show that British Columbia was clearly and distinctly a more appropriate venue than Texas.   (NOTE: when arguing forum non conveniens, you have to argue not only that forum A is the wrong spot, must also argue forum B is the best spot).

A party can forum shop BUT must show his case has a real and substantial connection with a forum to have a legitimate claim to the advantages that the forum provides.  The existence of a more appropriate forum must be clearly established to displace the forum selected by the P.

In deciding whether or not to award a stay of proceeding a Manitoba court will have to entertain a number of factors:

a) Will the plaintiff lose an important juristic/legal advantage if the proceedings are moved? NOTE For ex, rights to high damage award or less stringent Burden Of Proof, D has assets in juris.  This is NOT the determining factor - it is but one for the court to consider.

b) Was the defendant served ex-juris or in- juris? This is a key factor in deciding whether or not Manitoba is the correct forum.  If the P had to serve ex juris it is an indication that the forum is not correct.  

As soon as the P has chosen a forum, the burden is on the defendant.  The P does not have to prove that they chose the correct forum.  Rather, to obtain the stay a defendant must show on a balance of probabilities that Manitoba is not the appropriate forum. If the defendant cannot prove that there is a more appropriate forum the action the action will stay where it is. 

Anchem case- The defendant had to show the B.C. court that there was a better place to hold the litigation than Texas. The B.C. court here held that B.C. was no better than Texas was as a forum. Since no one demonstrated that B.C. was a better venue to hold the dispute than Texas the first part of the test failed.  The B.C. court examined the Texas forum using B.C. law factors to determine if Texas was the appropriate place. 

Note:
Anti- suit injunctions are more difficult to obtain than stays of proceedings.   Why? Because courts are reluctant to tell another court that it erred in taking jurisdiction over the dispute. 

The first thing a defendant should do is go to the original court and try to obtain a stay.  If D fails to receive the stay only then should he go to the new forum and attempt to obtain an anti-suit injunction.

c)
Forum Selection Clauses
Suppose a company in Manitoba enters into a contract for the sale of chairs with a company in California.  In the contract a clause exists that states that Manitoba courts will have jurisdiction over any dispute the parties might have down the line. 

Why would parties do this? To show what the true intention of the parties was when the contract was entered into.  If such a clause exists, and the P goes ‘elsewhere’ for an action, the D can go that court and point out the choice of forum clause.  The burden, which would be a very difficult one, is on the P to prove that ‘elsewhere’ is the more convenient/appropriate forum to settle the dispute.

Note: Choice of forum clauses can be displaced if the party can prove no connection with that forum.  

d) Submission to the Jurisdiction by the Defendant

Everything in conflicts is about process and procedure, not about the substance of the claim.  Any defendant has 2 opportunities to challenge the action:

i) defend the case on the merits via filing a statement of defence OR

ii) defend by denying jurisdiction (this allows D’s to be slippery they can keep moving around playing catch me if you can)

When a defendant is served ex juris with a statement of claim there are a number of options at his or her disposal:

a) Ask for a stay of proceedings – i.e. argue this is not the right place.

b) Seek an anti- suit injunction – don’t allow the P to continue elsewhere.

c) Defend the case on the basis of merit.

d) Denial of jurisdiction.

Suppose an action is brought in Manitoba. The defendant is served ex-juris in New Zealand. (All of the defendant's assets are in New Zealand) If the defendant responds to this notice by filing a statement of defence he has submitted to the jurisdiction of the Manitoba court. Since he has submitted to the jurisdiction, if P takes the award back to NZ and ask the NZ court to enforce it, the NZ court will because D submitted to the Manitoba jurisdiction.

Note: Service in-juris. Plaintiff lives in Manitoba. He serves a defendant who also lives in Manitoba (service in - juris). The defendant will be DEEMED to submit to the jurisdiction of the Manitoba court. There is an implied submission to the jurisdiction of Manitoba court when a party resides in Manitoba.

Swayne v. Gibbs (1984) 28 Man. R. (2d) 119

A brings an action in Manitoba against B by filing a statement of claim. B responds by filing an affidavit, but later decides not to defend the action because he believes the court has no jurisdiction.

The court held that since B filed an affidavit he has submitted to the jurisdiction. Once an affidavit or statement of defence is filed there is no turning back.

Note:  The problem with this is that filing for a stay or an anti-suit injunction could be construed as submitting to a jurisdiction.  Therefore, some counsel advise ex juris D’s to do nothing, or simply respond by saying P has no jurisdiction to bring the claim.  

What if D believes that P does not have jurisdiction but D’s assets are in MB?  This is a big problem for D because if P gets default judgement, P can seize D’s MB assets.

Remember that MB has special rules outlining when D will be deemed to have submitted to the jurisdiction.  

A party served outside MB shall not be held to have submitted to the jurisdiction of the court by serving a notice of motion pursuant to 17.06(1) (motion setting aside the service or a motion for an order staying the proceeding) or by appearing on such a motion Rule 17.06(4)

A party filing for an anti-suit injunction will not be deemed to have submitted to the jurisdiction of the court Rule 20.01(4)

There are 2 instances where a lawyer should NEVER advise his or her client that it would be prudent to ignore the statement of claim?

1) If the defendant has assets in the jurisdiction in which the statement of claim is filed.

2) If the defendant is resident in the jurisdiction in which the statement of claim is filed.

The number one defence to a claim of submission is:

Re Dulles Settlement [1951] Ch. 842
A mother applied to the English High Court for custody and maintenance orders against the boy’s maternal grandparents with whom the boy lived.  The father, who lived in the USA, appeared solely to contest the jurisdiction of the court to make the orders.  He argued that there was an existing order of a French court granting him custody, and that the English legislation that provided for maintenance applications may only be made by a parent entitled to custody.  The issue was whether a D objecting to the jurisdiction of the court amounts to a submission of the jurisdiction?

Per Lord Denning:  Objecting to the jurisdiction of a court does not amount to a submission to the jurisdiction of that court.  "I cannot see how anyone can fairly say that a man has voluntarily submitted to the jurisdiction of a court when he has all the time been protesting that it has no jurisdiction. If he does nothing and lets judgement do against him in default of appearance, he clearly does not submit to the jurisdiction. What difference in principle does it make if he does not merely do nothing, but actually goes to the court and protests that it has no jurisdiction"?

Problems arise, however, when defendants start disputing the merits of the case ON TOP OF arguing that the court has no jurisdiction.  Once a defendant begins disputing the merits of the case in court he is in trouble because he will be deemed to have submitted to the jurisdiction. Having submitted to the jurisdiction a judgement will be enforceable against them anywhere in the world.

Outside of Manitoba:

Always consider (i) the nature of the bases upon which a service (ex juris) as of right, or with leave can be contested, or the bases upon which a stay or dismissal can be obtained, and (ii) whether they constitute essentially a contestation of jurisdiction or an acknowledgement of jurisdiction.  Rules between locations regarding what constitutes submission are different so remember to check each jurisdiction’s rules of procedure.  Also consider the matters in terms of the law of any place to which a default judgement of the court may be taken for enforcement.

Henry v. Geoprosco [1976] QB 726

The plaintiff entered a contract with the defendant.  Shortly thereafter the plaintiff alleged that the defendant had breached the contract. The plaintiff wanted to bring his action in Alberta.  The defendant, a resident of the United States, responded to the statement of claim. He moved to have the service ex-juris set aside and moved for a stay of proceedings.  He argued forum non conveniens and argued that there was no cause of action.  The D lost on the jurisdiction issue and did nothing else…he ignored the action.  D did not file a statement of defence and default judgement was awarded in favour of the plaintiff. 

The plaintiff then wanted to enforce the Alberta judgement against the defendant who was now living in England.  The D argued that the Alberta court order couldn’t be enforced because Alberta had no jurisdiction to hear the dispute in the first place.

Unfortunately for the defendant Alberta does not have a rule in the Alberta Rules of Court that is congruent with Rule 17.06(4) and as such the defendant was "caught".  The court held that if the defendant had ignored the Alberta proceeding entirely the Alberta court would have had no jurisdiction to hear the dispute. The defendant however, acted. By responding and asking for a stay of proceeding, filing documents in the process, he submitted to the jurisdiction of the court. Once you do this, the judgement will be enforceable by other courts.  Therefore England enforced the Alberta judgement.

i) Any conditional appearance by the defendant is a submission to the jurisdiction of the court. (Not in MB though, REMEMBER 17.06(4) applies if in Manitoba)

ii) Any request that the court exercise its discretion, as with the forum non- conveniens motion, will amount to a submission to the court's jurisdiction.

iii) If at any time the defendant begins to argue the merit's of his case he will be deemed to have submitted to the jurisdiction.

Note:  Michelle says that lawyers have to be cautious in these situations.  If you intend to argue jurisdiction, make sure that in so doing you are not submitting to jurisdiction.  Counsel can always elect to do nothing and then argue jurisdiction when P tries to enforce a default judgement.  Problem is if D loses on jurisdiction, it will be very difficult to get the case re-opened to argue the merits.

Harvey asks? In deciding whether a conditional appearance by a MB defendant in a foreign court, or a motion to set aside a service ex juris, or to stay the foreign proceedings, or to strike out a statement of claim in whole or in part, constitutes a submission to the jurisdiction of the foreign court, will the MB courts consider only the law of the foreign court, or will they also consider MB QB Rule 17.06(4)?  

In Canada Trust Co. v. Rene Management &Holdings, P sued D in BC, serving the D ex juris in MB.  D filed an appearance and took some other steps, ultimately allowing a default judgement to be entered.  The judgement was registered in MB pursuant to The Reciprocal Enforcement of Judgements Act.  On a reconsideration of the ex parte registration of the judgement, the court considered whether the filing of the appearance constituted a submission to the jurisdiction of the BC court.  

This could have been considered in terms of the law of BC or MB.  The latter approach would be considering the matter on a reciprocal basis, i.e., had the action been commenced in MB, would the D’s response be considered to be a submission to the jurisdiction of the court?

The J chose to consider only the law of BC and concluded that the D’s filing of an appearance did not constitute a submission to the jurisdiction of the court.  The MBCA agreed with this conclusion, but held that the defendant had submitted to the jurisdiction because he took other steps.  

Had the court concluded that by the law of BC a simple appearance constitutes a submission to the jurisdiction of the court, and had the D not taken any additional steps, it would have been interesting to see if the court would have taken MB Rule 17.06(4) into account, to arrive at the conclusion that even though the D’s actions amounted to a submission to the jurisdiction to the court by the law of BC, it would not be a submission to the jurisdiction in MB, and that therefore, the D should not be held to have submitted to the jurisdiction of the court.

It is unlikely for a court to enforce a foreign judgement that would not have been enforceable in that court.

Harvey also notes that a P who chooses to sue in a foreign court will be taken to have submitted to the jurisdiction of that court in connection with any counterclaim on a matter arising from the suit.

When the foreign court in which an action has been commenced is a court of another Canadian province, counsel must consider not only whether a response will be a submission to the jurisdiction of that court but also if there is a real and substantial connection of the action to the court in which the action is commenced.  Regardless of the course of action taken, the court’s , whether by default, or on the merits, will be recognised and enforced by other Canadian courts.  This appears to be true with respect to US courts as well.

e)
Exclusive Jurisdiction Clauses

Basically, a jurisdiction clause names the court in which legal action, if any is to be commenced.  Including a jurisdiction clause in a contract constitutes submission to the jurisdiction named in the clause.  As such, any judgement that is subsequently received will be enforceable anywhere in the world.  (The court awarding the judgement will have jurisdiction in the international sense).  Cannot contract out of a jurisdiction that has jurisdiction.  Further, parties cannot insert a clause that purports to grant jurisdiction to a court that would not otherwise have jurisdiction.  If there is a jurisdiction selection clause in the contract and the P still chooses another jurisdiction all the D has to do is go to the court in that other jurisdiction and point out the clause.  The P then faces a pretty heavy burden to prove that the court shouldn’t issue a stay of proceedings.

Carvalho v. Hull Blyth (Angola) Ltd. [1979] 3 All E.R. 280
Carvalho sued HB in England for breach of contract.  HB, however, applied for a stay of proceedings, on the ground that there was a jurisdiction clause in the contract which stipulated that all litigation was to take place in the District Court of Luanda in Angola.

After the contract was formed, there was a revolution and a change in the state government in Angola, which is why P sued in England.

The English Court of Appeal considered the political situation in Angola.  The courts held that when the contract was created, Angola was still a province of Portugal and that the parties would not have agreed to the jurisdiction clause had they known in advance that a revolution was going to occur in Angola. 

2 Key factors for the English court:

1) Angola still has courts in place to hear this dispute BUT the political climate has changed.

2) If we can't have confidence in these courts because of the revolution the plaintiff should not be obligated to bring his action there. 

Harvey asks?  Suppose you act for a MB D who has been served ex juris with the process of a non-MB court in a contract action.  Assume that there is:

i) a jurisdiction clause in the contract naming the court in which the action has been commenced, or

ii) a jurisdiction clause which stipulates that disputes are to be determined by the MB QB, or 

iii) a jurisdiction clause which gives exclusive jurisdiction to the MB QB, or

iv) a clause stipulating that the law of MB is to govern the contract

How would you advise your client?

Where there is a jurisdiction clause in the contract, it may be deemed to be a submission to that jurisdiction.  If a P chooses to file his statement of claim outside of the jurisdiction chosen in the clause, P has a heavy burden to prove that the other jurisdiction is a forum conveniens.  A clause granting exclusive jurisdiction cannot operate to contract out of a court’s jurisdiction 

Note that fear of ones life in a particular jurisdiction (Carvalho) and fear of not getting a fair trial in a jurisdiction (Jayartnam) are NOT grounds for another jurisdiction to take jurisdiction.

6.
Security for Costs

When a plaintiff is not resident within the territorial jurisdiction of the court, the defendant SHOULD move for an order for security for costs pursuant to rule 56.01 of the Manitoba Queen's Bench Rules.

The court, on motion in a proceeding may make such order for security for costs as in the particular circumstances of the case is just, including where the plaintiff or applicant, (a) is ordinarily resident outside of Manitoba Rule 56.01

Recognition and Enforcement of Foreign Judgements:

2 key questions must be addressed:

1. When will a foreign court recognise a Manitoba award?

2. When will a Manitoba court recognise a foreign award?

There are 2 principle methods to enforce an award:

1. Commence a civil action for recognition of the judgement (basis of the action is the award).  You are not suing for damages in this instance but rather suing for an enforcement of the award.  You commence the action by filing a statement of claim. 

2. Application under a local statute - Register your foreign judgement pursuant to The Reciprocal Enforcement of Judgements Act. Statutory enforcement.

B. Recognition and Enforcement of Foreign Judgements: At CL

The next consideration is when a foreign court will enforce an award.  The fundamental question for the D is where his assets are located.  D needs to know if P will be able to enforce the award in the jurisdiction where his assets are located.  

There are 2 ways to enforce a foreign award:

i) P can bring a civil action to enforce the 

ii) P can register under The Reciprocal Enforcement of Judgements Act if the foreign court is one of the courts listed in the Regulations to the Act 
There are different types of judgements with slightly different rules for recognition and enforcement.

(1) Foreign judgements in personam (monetary judgements against the person)

(2) Foreign judgements in rem (judgements against the thing)

(3) Foreign injunctions (There is no precedent for a foreign injunction being recognised.  Harvey notes that it might be timely, in wake of Morguard, for a precedent).

(4) Foreign arbitral awards (generally enforceable as personal judgements, usually for $)

Enforcement of Foreign In Personam Money Judgements: At CL

Generally, any court will recognise and enforce an in personam foreign judgement that comes from a court that had jurisdiction in the "international sense".  What does this mean?

Emmanuel v. Symon [1908] 1 K.B.  302

P and D embarked upon a venture capital deal.  The contract was formed in Australia.  The venture lost money and debts needed to be paid off.  P paid off the creditors and sued D in Australia to recoup ½ of his losses.  P got judgement in Australia and sought to enforce it in England, where D lived.  

The issue was when would England enforce a foreign award.  No question P was entitled to be reimbursed by D.  The unfairness was that P had to jump through so many hoops to get his money.  

The court held that England will enforce a foreign award if the originating court had international jurisdiction. 
Harvey asks?  Concerning recognition and enforcement of foreign judgements in personam, what are the bases for international jurisdiction, as identified by the court in Emanuel?

1. The defendant was a subject of the foreign country in which the judgement has been obtained.  For example, the defendant was an Australian citizen and the judgement was of an Australian court.  (Chances are today that this factor is not that persuasive).

2. The defendant was resident in the foreign country when the action commenced.

3. When the defendant, as plaintiff, has chosen the forum in which he is afterward sued / that gives the award.  For example, "A" sues "B", but "B" counterclaims against "A" in the same forum.

4. Where the defendant has voluntarily appeared and lost

5. Where the defendant has contracted to submit himself to the forum in which the judgement was obtained (jurisdiction selection clause – clause must be expressly stated, there cannot be an implied consent to be bound to a specific jurisdiction).

(Remember also that if a contract in that actions wrt immovables, ex. tort action, there is fixed jurisdiction via lex situs and therefore that domestic court has jurisdiction in the international sense).

NOTE- The rules articulated in Emanuel v. Symon should no longer be seen as the only guide in this area of the law. The S.C.C.'s decision in Morguard Investments v. DeSavoye added an additional factor to be considered.

Moreguard Investments Ltd. v. DeSavoye [1990] 3 S.C.R. 1077   (page 446)

D owned a property in AB.  He moved to BC and defaulted on the mortgage. In AB, the bank can sue in covenant, which means that in addition to taking possession of the house, the bank can go after the party in default for the balance owing on the mortgage.  BC law does not allow this.  P sued D in AB, serving him ex juris, taking advantage of the opportunity to sue in covenant.  D did not respond.  P obtained defaults and sought to enforce them in BC.  The issue for the court was whether P could enforce the AB in BC.  

The court held that the AB could be enforced.  They articulated 2 additional factors that must be taken into consideration in the determination of the enforcement of a foreign award:

1. Jurisdiction in the international sense on the basis of reciprocity.

2. Jurisdiction in the international sense on the basis of there existing a real and substantial connection between the cause of action and the court that rendered the judgement.
Moreguard has not been confined to inter-provincial cases.  Harvey notes though that the farther away the foreign court, the more different the language and traditions of the foreign legal system, the more different the organisation of the local Bar, and the more different the content of the relevant foreign law, the less likely that MB courts will rule that that foreign court had jurisdiction in the international sense.

Blohn v. Desser (1961) Eng. QB   (page 139)

The P was an Austrian resident in Vienna who had obtained in the commercial court of Vienna a judgement against a partnership there.  The D was a partner in the firm and her name was registered as such in the commercial register in Vienna.  But she was only a sleeping partner receiving no income from the firm and at all material times was resident in England.  The P brought an action against the D personally in England on the Austrian judgement.  In the course of the judgment, in obiter, the judge stated that a partner who allows her name to be placed on a public register has in doing so submitted to that jurisdiction.

The above “extra” basis for international jurisdiction was in complete conflict with Emanuel and has since been severely criticized and overruled (for example in Vogel).

Marshall v. Houghton   (page 223)  (I am not sure if I understand the point of this case!)
If the domicile of origin and choice is in the jurisdiction of the action and the person has no specific residence per se, this jurisdiction will be deemed his residence location. 

Reciprocity  

A mutual exchange of benefits or treatment between countries, provinces, companies or individuals; the granting of a privilege on a condition that a comparable privilege is returned.

The essence of reciprocity is that if a foreign court establishes jurisdiction on the same basis as the local court does the local court should enforce the order. 
Key question: Would you (the foreign court) take jurisdiction over the proceeding on the same basis as we (the local court) would? If so, the order will be enforced.

In this case, the D argued that the action in covenant would not be allowed in BC, therefore, there is no reciprocity.  This does not matter.  The issue is whether the courts have similar rules regarding establishing jurisdiction, not similar remedies.  The court will not unpack an award.

Real and substantial connection

This is similar to the forum non-conveniens analysis.  

Key question: Did a real and substantial connection exist between the cause of action and the court that rendered the judgement?

In this case, the court held that there was clearly a real and substantial connection between the cause of action and the Alberta court that made the ruling:

1. Property is situated in Alberta;

2. The lender is in Alberta;

3. The defendant lived in Alberta at the time the action was commenced;

4. The mortgage was in Alberta;

5. The foreclosure took place in Alberta;

Since there was no more reasonable place than Alberta to hear the dispute the B.C. court decided to enforce the ruling.

Query:  Is it relevant to the recognition and enforcement of a foreign award that the foreign court had jurisdiction pursuant to its own rules (service ex juris, for example).  No, the court must have jurisdiction in the international sense, there must be reciprocity.

Harvey asks?  The fact that a D was a subject (citizen) of a country of the forum is the first basis listed in Emanuel for the recognition of a foreign judgement.  What is the status of this basis in England and Canada?

Being a "citizen" of a certain country does not necessarily mean that a person has a real and substantial connection to that country as required by Moreguard.  A person could be born in a country and move within the first year.  Citizenship today does NOT mean as much as it did 150 years ago.  Accordingly, rule #1 has fallen by the wayside in importance.

Forbes v. Simmons (1914) 7 W.W.R. 97

D, a resident of Alberta, took a vacation in B.C. and was sued by Forbes while he was within the territorial boundaries of British Columbia.  P got default judgement and sought to have it enforced in AB.  D argued that BC court lacked international jurisdiction because he was not a resident of BC when the action was commenced.  

The AB court held that the mere presence of the defendant in the jurisdiction at the time proceedings commenced was sufficient to give the court jurisdiction in the international sense.  Accordingly, the judgement was enforceable in Alberta.

A creative argument now could be that today, because of Morguard mere temporary presence does not give a court jurisdiction in the international sense since there is no real and substantial connection.

Moore v. Mercator Ents. Ltd. (1978) 90 D.L.R. (3d) 590   (page 229)

A corporation can be treated as being present in England for the purpose of jurisdiction if it carries on business in England. The question whether a corporation is carrying on business in England is a question of fact.  In order that the jurisdiction may exist, 4 conditions must be fulfilled:

i) The activity carried on by the foreign corporation must be a business.  The maintenance of a share transfer office in England for the convenience of English SHs is not a business.  Raising of loan capital on the London market, for the purposes of the corporation, is a business. 

ii) The business must have been carried on for a substantial period of time.  However, 9 days has been held to be sufficient, ex. where a foreign manufacturer of cars occupied a stand at a London exhibition.

iii) The business must have been carried on at a fixed place in England

iv) The business must be that of the corporation, not that of an agent who acts for it in England.  In order to fulfil this condition, an agent must be authorised to contract on behalf of the corp, even if he is paid on commission, pays the rent of his office, and also acts as agent for another foreign corporation.  The condition will not be fulfilled if the agent has no general authority to contract on behalf of the corporation, but merely obtains orders and submits them to the foreign corporation for approval.  Nor is it fulfilled if the agent sells tickets for a foreign steamship company as part of his own business.

Harvey notes that it makes sense that for a D who is sued in country X in connection with products it sells or business it does with people in X that since it had the benefit of access to the X market is should bear the burden of answering before the X courts to residents of X who say they were harmed by its products or its business dealings.

Clinton v. Ford (1982) 137 D.L.R. 3(d) 281   (page 230)

The plaintiff and the defendant, both resident in South Africa, form a contract in South Africa.  One year later, the D moved to Ont.  P commenced a breach of contract action in SA, and served D in Ont.  P also obtained an ex parte order authorising the sheriff to hold 3 parcels of land owned by D pending the trial.  D could not simply ignore this proceeding because all of his assets are in South Africa.  (If he chooses to ignore it a default judgement will be entered against him and his land will be seized).  D responded by mail with a notice of intention to defend.  D’s lawyers filed a statement of defence on D’s behalf, defending the action on the merits.  P obtained default judgement and sought to enforce the judgement in Ont.  At trial, the court found for the P, D appealed.

D argued that he was not appearing to respond to the merits of the case.  He was not submitting to the jurisdiction of the court.  He only appeared because he had no choice. If he did not respond, he could lose his land, thus there is no voluntary submission to the jurisdiction of this court.  However, D had also defended the case on the merits.  

The court noted that D could have elected to ignore the proceedings in SA and if he had done so the judgement would not be enforceable against him in Ont.  However, if he had followed this course of action, he was liable to lose his SA property, even though the SA court may not have jurisdiction, or even though the seizure of his property was invalid.  Therefore, the court held that a D will have the right to appear for the purpose of 

i) contesting the validity of the seizure of his property

ii) contesting the jurisdiction of the court

without submitting to the jurisdiction of that court.

In this case, the problem for D was that he had argued the case on the merits in addition to the jurisdictional issue.  This amounted to submitting to the jurisdiction.  Had he kept his complaints to I only am here to protect my land, the award would not have been binding in Ontario. Since he argued the "merits" of the case, though, he submitted to the court's jurisdiction.

Vogel v. R. & Kohnstamm Ltd. [1971] All E.R. 1428   (page 138)

This case reviewed authorities dealing with whether a jurisdiction clause in a contract could be implied.  The older line of cases held that a contractual agreement respecting jurisdiction must be expressly stipulated in the contract, such a term will not be implied.  

A second line of cases held that, where a person becomes a partner in a foreign firm with a place of business within the jurisdiction of a foreign court, and appoints an agent resident in that jurisdiction to conduct business on the partnership’s behalf, and causes or permits these matters to be notified to persons dealing with that firm by registration in a public register, he impliedly agrees to submit to the jurisdiction of the court where the agent has transacted business (i.e. Blohn).

The court narrowed the application of the second line of cases.  The court held that in order for the P to establish that a contract contained an implied agreement on jurisdiction, he must prove that:

i) The contract was formed in the foreign jurisdiction

ii) By or through an agent residing there

iii) Such agent was a person carrying on business residentially within that jurisdiction, and

iv) The contract was to be performed within that jurisdiction

Harvey asks? Recall that “residency” of the D in the country of the forum was the 2nd way that a court could establish international jurisdiction in Emanuel, thus making the judgement enforceable against the D in a foreign jurisdiction.  Elaborate on residence of the D in the country of the forum as a basis for recognition of a foreign judgement. 

Being resident in the country has more credibility than merely being a citizen of that country.  You have a home there; you have bank accounts there; you work there; your family lives there.  In short if a D has a residential connection with the forum that issued the judgement, Manitoba courts should enforce the judgement.

The mere presence of the defendant in the jurisdiction at the time proceedings commenced was sufficient to give the court jurisdiction in the international sense.

Forbes.  Though remember that a creative argument now could be that today, because of Morguard mere temporary presence does not give a court jurisdiction in the international sense since there is no real and substantial connection.

A corporation will be treated as being resident in England for the purpose of jurisdiction if it carries on business in England Moore.  See above page 25 for definition of “carrying on business”. 

Where D is resident in a foreign jurisdiction, he will have the right to defend the enforcement of the foreign award based on jurisdiction as long as he has not submitted to the jurisdiction of the foreign court.  A D will not have submitted to the foreign jurisdiction if his response is limited to contesting the validity of an order to seize his property in the foreign jurisdiction, or contesting the jurisdiction of the court.  If D argued the merits of the case in the foreign jurisdiction he is deemed to that courts jurisdiction to hear the matter Clinton.  

In order for the P to establish that a contract contained an implied agreement on jurisdiction, he must prove:

i) That the contract was formed in the foreign jurisdiction

ii) By or through an agent residing there

iii) Such agent was a person carrying on business residentially, within the jurisdiction of the foreign tribunal, and

iv) That the contract was to be performed within the foreign jurisdiction Vogel
Note:  Remember that in addition to the bases for international jurisdiction respecting in personam judgements in Emanuel and Moreguard, for tort actions respecting immovables (which would obviously result in an in personam judgement) there is a fixed jurisdiction which constitutes jurisdiction in the international sense.  

Defences Available to D

Assuming that a foreign court had jurisdiction in the international sense are there any defences open to the defendant to ensure this judgement is not enforced elsewhere? 

1. Yes, if the court that rendered the judgement did not have jurisdiction to hear the dispute under its own domestic rules the judgement will not be enforced elsewhere (assuming D did not submit to the jurisdiction).  

The problem with this is that if there is jurisdiction in the international sense, the originating court probably had jurisdiction too.

2. The judgement will not be enforced in a foreign jurisdiction if there was fraud involved in obtaining the judgement in the originating court. For example, an affidavit was filed in a fraudulent manner or D never received notice of the proceeding (fraudulent service).  If D did not defend in the originating court because he did not want to submit to jurisdiction, the court will re-open the proceedings ONLY if D can prove fraud.  

NOTE- Fraud, in this sense, is also known as the denial of "natural justice". For example in the case of Rothwell v. Rothwell the plaintiff attempted to have a divorce order from Illinois enforced in Manitoba. However, after some investigation the court discovered that the Illinois order had been obtained without notice. The plaintiff in that case had deliberately served the defendant at the wrong address and as such the defendant was unable to defend herself.  The court held that since this action was done deliberately and fraudulently to enforce it would amount to a denial of natural justice.

Godard v. Gray (page 233)

In an action for the recognition of a foreign judgement the defendant cannot raise a defence that was or could have been raised in the foreign action or argue error of fact or law.

3. The foreign judgement is contrary to public policy. This usually involves the attempted enforcement of foreign revenue or penal laws.  Manitoba/Canadian courts will NOT enforce such judgements.

Query: Is it contrary to public policy to recognise a foreign judgement based on a cause of action not recognised by a local court?  For example, MB has a statute that provides that if a mortgage goes into default, the bank can either foreclose or sue the debtor.  If the bank forecloses, the proceeds may not be sufficient to cover the whole debt.  In AB, the bank can foreclose and then sue for the balance owing on the mortgage where the proceeds are insufficient.  If a P gets judgement in AB, will it be enforced in MB?

Pelkey (1990) – above facts, but BC was location of case and location with rule against such an action.  BC court ruled that it would be against public policy to recognise and enforce the judgement.  

Michelle noted that Pelkey decision is no good.  It would mean that the only foreign judgements enforced in MB would be those where MB law was parallel (or at least not opposite).  The better application is for example a polygamy case where W #4 obtains a judgement against H in a country that allows polygamy.  MB courts should not enforce because would be against public policy.

Honolulu Federal Savings and Loan Association v. Robinson (1989) 62 Man R. (2d) 150

D was a Manitoba resident who purchased condos in Hawaii and obtained a mortgage from a Hawaiian bank.  The property value of these condos fell dramatically and the Manitoba defendants defaulted.  The Hawaiian bank seized the property and sold it.  However, there was still a deficiency in the mortgage because the value of the property sank so much.  The Hawaiian bank brought an action in Hawaiian court attempting to recover the deficiency and received a default judgement.  (This is known as suing on the covenant).  Now the bank wants to enforce it in Manitoba. Would it be contrary to public policy to enforce this order? In Manitoba a bank CANNOT sell a piece of property and then sue on the covenant as well.

The court held there is a difference between a judgement and a cause of action.  Just because a foreign cause of action would fail in Manitoba does NOT mean that Manitoba will not recognise the foreign judgement.  The defendant wants to rely on Manitoba law.  As such, he should have bought a condo in Manitoba.  However, he chose to buy a condo in Hawaii.  Since Hawaii does not prohibit this remedy you are out of luck.  The court also noted that condos constitute real property therefore Hawaiian law should apply.  The judgement will be enforced despite the fact that the original cause of action could not be brought in Manitoba.

Herzberg v. Manitoba   (page 176)

It is irrelevant whether, on the evidence, a Canadian Court would have reached a different conclusion on the merits of the case.  Canadian courts should certainly not refuse to enforce a foreign judgement merely because the foreign court that ordered it followed a procedure that differs widely from their own.  The only important criterion in these matters is one of reasonableness.  If the judgement debtor had a reasonable opportunity to appear and to defend himself, he should be bound.  It is not against public policy.

4. New Evidence
A D can defend the enforcement of a foreign award and have the proceedings reopened where new evidence has come to light that was not available at the time of the first hearing.  

(Not in my notes but will leave in outline in case is correct: However, in protesting a recognition order, a defendant CANNOT raise a defence that goes to the merits of the decision or on a finding of fact.  If the defendant wishes to re-litigate the matter they must do so in the foreign jurisdiction that issued the order.)

5. If judgement is currently under appeal. Courts will enforce a judgement even though it is in the midst of being appealed UNLESS you are attempting to enforce via Reciprocal Enforcement Act in which case you’d have to wait.  You could go to the court though and ask for a stay until the appeal is heard in the foreign jurisdiction.
Judgements in rem
A judgement in rem is a judgement for actions dealing with the rights or interests in property or, as its referred to, in res (basically, just a physical thing).  International jurisdiction for in rem actions will be present when the thing (res) is within the territorial jurisdiction of the court making the order.  If the thing was within the jurisdiction at the time of judgement, the judgement will be enforceable.

When will a foreign judgement actually be enforced?

Once recognition of a foreign judgement has been attained, there are a number of requirements that must be met before the ruling can be enforced:

1. Canadian courts will not enforce a money judgement that awards an indefinite sum. Accordingly, the judgement must be for an ascertained amount. NOTE- If an amount is determined by reference to a formula that is o.k. (Hertzberg v. Mb)
2. The judgement must be final and conclusive. Canadian courts will not enforce interlocutory (temporary) judgements. NOTE- Custody and maintenance awards are generally not final and binding. They change constantly and therefore are not enforceable except via special rules.

3. The foreign judgement cannot award the remedy of specific performance or an injunction. Such foreign orders will NOT be recognised in Manitoba.  So if seeking an injunction do so in both jurisdictions.  

4. Foreign arbitral awards are generally enforceable as in personam judgements.

The Doctrine of Merger

At common law once a judgement has been rendered, the plaintiff cannot attempt to re-litigate the matter. That is because the judgement is said to "merge" with the cause of action. For example, suppose I sue on the basis of a contract and win.  According to the doctrine of merger once the judgement is rendered my cause of action dies. I can't sue them again.

Suppose I sue the defendant in British Columbia for a breach of contract and lose.  Can I then sue Def for breach in Manitoba? No, this would be res judicata. Nor can D sue in BC because the cause of action merged with the BC judgement, so D no longer has a cause of action in BC.  Once you sue in B.C. and lose it is over.

It is critical to remember that the doctrine of merger does not operate in situations involving a conflict of law.  For example, if the litigant wins a judgement in British Columbia, she has the ability to apply for the recognition and enforcement of the order in Manitoba OR commence a new suit in Manitoba on the same cause of action.

C.
Enforcement of Foreign In Personam Money Judgements: By Statute

The Reciprocal Enforcement of Judgements Act  (see page 33-37)

The Act is essentially a codification of the common law. 

Rafferty’s Restaurant Ltd. v. Sawchuk  (page 240-241)

It was not intended that this Act should significantly or substantially change the rules of private international law relating to the validity of foreign judgements, or to make such judgements any less “foreign”, or any more directly enforceable than before the Act was passed.

In order for a foreign judgement to be recognised it must be:

A monetary judgement, final and binding and it cannot contain periodic payments (i.e. alimony maintenance for wife, former wife or child)  s.2(1)(a)

The judgement must be given by a reciprocating state -> includes all of the provinces, except PQ, and the federal territories of Canada and all of the states and the capital territory of Australia) and the U.S.A. states of Idaho and Washington.  There is also a registration process for U.K. judgements via the Canada-U.K. Civil and Commercial Judgements Convention Act.  If the judgement is not received from a reciprocating state you will not be able to register it s.3(1)

The judgement must be registered within six years or you will not be able to register the decision s.3(2)

Limitation on registration. No order will be made under if the court to which application for registration is made is satisfied that:

a) The court that made the order did not have jurisdiction in the international sense.

b) The court that made the order acted without authority (For example the judgement was received from the Family Court when it should have been received from the Small Claims Court).

c) The judgement debtor is not resident or carrying on business in the foreign state and did not voluntarily appear or submit to the court's jurisdiction. 

Rafferty’s Restaurant Ltd. v. Sawchuk  (page 240-241)

This section should be interpreted in the narrower sense, to mean that the judgement is not to be registered in any case where the defendant did not attorn to the jurisdiction of the foreign court; and conversely, the judgement is to be registered in those cases where the defendant did attorn to the jurisdiction of that case; with the proviso that the judgement can be registered if the defendant was either carrying on business or ordinarily resident in the foreign state when the action was started, even though there was no attornment.  Attorned is the ancient word for submission or the like: did something that 
subjected the indivdiual to the jurisdiction of the courts.

d) The judgement was obtained by fraud.

e) An appeal is pending or the time within which an appeal may be taken has not expired.

f) The judgement was in respect of a cause of action that for reasons of public policy would not have been entertained by the registering court.

g) The defendant would have a good defence if an action were brought on the judgement s.3(6)
Courts have had to interpret the meaning of the words “good defence” in s.3(6)(g).  Does this refer to a defence on the merits, or just a traditional conflict law defence.

Canada Trust Co. 

Per Monnin, J.  If there is a substantial issue to be decided it should have been decided by the court of first instance.  A good defence does not include a defence on the merits, rather s. 3(6)(g) contemplates defences such as fraud, violation of proper procedure, or lack of jurisdiction.  

Harvey asks?  G sued SFL in Ontario and obtained judgement in the amount of $4723.77 plus costs.  The judgement overlooked a payment that SFL had made to J prior to the start of the action.  G applied to register the Ontario judgement in MB.  SFL contests on the basis that the pre-action payment constituted a “good defence” s.3(6)(g).  G was prepared to acknowledge the pre-action payment and have the judgement registered in the appropriate reduced amount.  Does the D have a “good defence”?  Can the J grant registration for a reduced amount?

A good defence does not include a defence on the merits Canada Trust Co.  Just because the D has partially paid the judgement does not mean P can’t register the judgement and have it enforced elsewhere.  The D merely gets a credit towards the total outstanding amount.  D submitted to the jurisdiction by making a payment.

Note:  There is also a reference to “carrying on a business” in s.3(6)(b).  See above page 25 for definition.

Joan McNeil

Director of the Family Law Branch, MB Justice

Inter-jurisdictional Issues with Custody, Access and Maintenance  (SEE ALSO pages 40-48!!!!! and February 5th lecture)

The Reciprocal Enforcement of Maintenance Orders Act (MB) enables child, spousal, or common law support ordered pursuant to the FMA or the DA, be registered in MB, provided the registrant is from a reciprocating state.  Once the judgement is registered in MB, it can be enforced in MB.  

REMO also allows for orders in a dual hearing system.  For example, a woman in Ont can apply for a provisional order from an Ont court, without notice to the father in MB.  The woman gives all of her evidence in Ont.  However the Ont provincial order will be of no force and effect in MB until it is accepted by a MB court.  The D will be provided with a copy of the order, the evidence presented, and notice of a confirmation hearing.  D can then provide his evidence to the MB court.  The court can either confirm the order, vary the order, or deny.  The MB court can also ask P to provide more information.  

Regarding un-marrieds, Remo also allows the court to order determination of parentage ONLY for purposes of an order.  

REMO variations generally work well in Cda.  For ex, if a woman gets fired in Ontario, she can apply for a provisional variation in Ont.  Some foreign courts, however, take the position that no other jurisdiction has the authority to vary their orders.  

The process in obtaining a provisional order is as follows.  The order sent to the Family Law Branch for a determination as to whether the order complies with MB law.  All necessary information must be included.  The Branch owes their obligation to the court and the minister.  The Branch only reviews original orders, not variations.  They will also assist unrepresented parties in preparing an order.  

If the MB defendant opposes the registration, he may seek that the order be set aside.  

NOTE:  REMO only applies to support, NOT to custody or access

Variations under the DA

REMO does not apply to variations under the DA.  However, ss.18 and 19 of the DA attempt to incorporate a REMO-like system.  These provisions allow the court, where satisfied that certain provisions are met, to make a provisional order without notice to the respondent.  

The necessary criteria are, the respondent is resident in another jurisdiction and the respondent has not submitted to the foreign jurisdiction.  The court has discretion in deciding whether or not to deal with the issue under a provisional order.  

More in February 5th notes and pages 40 – 48 of the Harvey notes!!

III. CHOICE OF LAW

Once a court takes jurisdiction to try an action it may have to decide what law to apply to the substantive legal issues; the law of the forum or the law of some other place. The law of the place of the court, also known as the lex fori, invariably governs procedure. The substantive law to be applied is called the lex causae.

There are two basic methods for choosing the lex causae:

1. The traditional method, compromising jurisdiction selection rules.

2. The modern method of content analysis or choosing the proper law.

In Canada, except for certain contract issues, courts will apply the traditional method, which involves two steps:

i) Characterize the legal category of the issue(s) and

ii) Select the appropriate connecting factor pointing to the lex causae.

These two steps are expressed in what are variously called jurisdiction selection rules, choice of law rules. In the end they will dictate the place the law of which is to be applied.

For example, intestate succession to movables (the legal category of the issue) is governed by the law of the deceased's domicile at death (the so called "connecting factor").

Step 1- Characterization of the Law

The legal categories are the usual common law categories of tort, contract, testamentary and intestate succession, gifts inter vivos and donatio mortis causa and trusts. It is important to note that the characterization of the legal category is only very rarely necessary, because usually the legal category of the issue is obviously tort, or contract, or succession, or property, or trusts etc.

If a court is required to make a judicial characterization regarding the legal issue the court will do so according to the lex fori (the law of the forum). 

The exception to this general rule is immovables. Immovables are ALWAYS governed by the lex situs, law of the place where the thing is.

Harvey asks?  X died intestate, while domiciled in MB.  During his life, X created a bank account in Austria, signing a bank document concerning the operation of the account.  The contract included a clause stating that the “law of Austria is the law of this contract”.  The document also specified that upon X’s death. Y was to have the power to dispose of the balance in the account.  The first issue arising with respect to the effectiveness of the document is whether this is a matter of succession to a movable, governed by the law of X’s domicile at death, or is it a matter of contract law governed by the law of the contract, presumably Austria.  

If the matter is one of succession, then the document is only valid if it has been validly executed according to MB law because the connecting factor for succession law is domicile at the time of the testators death, thus MB law will be applied to the substantive issue.  If it is a contract matter, then the validity of the document under MB law is irrelevant.

The character of the legal category in general may be certain, but a subordinate issue may require characterization.

Re Berchtold 
Recall that in that case the court held that the action was a matter of succession law but they still had to determine whether the proceeds of the sale of an immovable are also immovable.  The subsidiary issue was the characterization of the proceeds.  

Ogden v. Ogden [1908] P. 46

Mrs. O married LP in England.  LP was domiciled in France.  Under French law, but not in England, LP required his parent’s consent to marry.  After the wedding, LP’s father took him back to France and had the marriage annulled.  Later, Mr and Mrs O got married.  When Mr. O learned of the prior marriage, he sought an annulment of his marriage to Mrs. O.  She defended the action based on the invalidity of her marriage to LP, which derived from the lack of parental consent.  

The court had to decide whether parental consent is a matter of formal validity, governed by the lex loci celebrationis, or a matter of essential validity, governed by the person’s law of domicile.  The court decided that parental consent is a matter of formal validity.

The subsidiary issue in this case is whether parental consent was a matter of formal or essential validity.  For exam purposes, we are not required to resolve these issues, just need to be able to recognize subsidiary issues that may require characterization.

Note: Point is be on the look-out for subsidiary issues!

Characterization of a Statute

Very occasionally, although the legal category of the substantive issue is obvious, the court may have to characterize a statute that arguably applies.  

Pouliot v. Cloutier [1944] 3 D.L.R. 737

Woman was born in Quebec.  She moves and becomes domiciled in New Hampshire.  She marries a man from Quebec in NH.  The couple moves back to Que, where the man writes his will, then dies while domiciled in Que. The man’s estate was to be divided between his wife and some other relatives.  The wife wanted it all.  NH has a statute that would be favourable to the woman’s case.  The woman waives the provisions in the will and argues that the NH statute should apply to the distribution of the estate.  She argued that NH is the matrimonial domicile and the NH statute should govern because it is a matrimonial statute, rather than a succession statute.

The issue was whether this was properly characterized as a matter of matrimonial law, or succession law.  The court held that legislation which permits a court to limit a testator’s power of disposition is a succession statute.  Therefore the NH statute wasn’t applicable because PQ succession law applies.

Beaudoin v. Trudel [1937] O.R. 1

The T’s married in Quebec where they were both domiciled, without a marriage contract.  The moved to, and became domiciled in Ontario, where Mrs. T died intestate.  The sum of the T’s matrimonial property amounted to $4500, $4000 of which had been purchased by Mrs. T.  Her siblings claimed to be entitled to Mrs. T’s entire estate ($2500), according to Quebec law.  Mr. T agreed that pursuant to Quebec matrimonial property law, her estate comprised $2500, but he argued that because she died domiciled in Ontario, and because her estate was all movables, the law of Ontario governed succession to her estate.  According to Ontario succession law, Mr. T would be entitled to ½ of the woman’s $2500 estate.  

The court applied what is known as the "two major issues approach" to characterization. This involves dealing with the issues as they logically arise, as discrete issues, characterizing them and applying whatever law is appropriate. 

Note:  When two or more substantive issues are involved Canadian courts have used the two major issue approach. However, there is also the "incidental or preliminary question approach". This approach requires classifying the issues as incidental and principal. The law governing the principal issue also governs the incidental issue.

Characterization is seldom an issue because the CL nature of the substantive issue(s) are usually obvious.  Occasionally, an incidental or subsidiary issue is involved as demonstrated in Pouliot, Berchtold and Ogden.  When 2 or more substantive issues are involved, Canadian courts use the 2 major issues approach from Berchtold.

Step 2- Selecting The Appropriate Connecting Factors Pointing To The Lex Causae
Recall that the lex causae is the law that governs the substantive matters of the case.  There are nine connecting factors pointing to the lex causae:
1. Domicile

2. Residence

3. Nationality

4. Place where the wrong occurred – locus delicti commissi

5. Place where the marriage was celebrated – locus celebrationis 

6. Place where the contract was made – locus contractus 

7. Place where the contract was performed – locus solutionis

8. Place which has the most significant contacts with the matter in dispute

9. Situs

1. Domicile as a Connecting Factor

When is Domicile the Relevant Connecting Factor

a) For the recognition of some foreign judgments (this refers to the first part of the course (jurisdiction in the International sense and service ex juris)

b) The annulment of void marriage’s is governed by the law of the man or woman’s  domicile 

c) Divorce is governed by the law of the husband’s domicile

d) Succession to movables is governed by the deceased’s domicile at death

e) Capacity to marry – domicile is one factor to consider

f) The law of the marriage contract is the law of the man’s domicile at the time contract formed

g) The legitimacy of a child is determined by the father’s domicile at the time of birth

h) The formal and intrinsic validity of a will respecting immovables is governed by the law of the testator’s domicile at time of death

i) Intestate succession to movables is governed by the testator’s domicile at the time of death.

Harvey asks? By what law is domicile determined?

Re Martin [1900]P. 211

Held that domicile is determined by lex fori, the law of the court hearing the matter.

Harvey asks? Is it necessary to know the concept of CL domicile in MB in light of The Domicile and Habitual Residence Act?
Yes.  The Act is unique to MB.  Other jurisdictions must resort to the common law.  Domicile is governed by lex fori so that if there is no Act in the jurisdiction deciding the matter, then the CL applies.

Common Law Domicile

Each individual must have a personal law and accordingly must have a domicile. He or she receives at birth a domicile of origin which remain his or her domicile, wherever he or she goes, unless and until he or she acquires a new domicile in accordance with the principals that follow.

There are three varieties of COMMON LAW domicile, one of which must apply at any given time.

1. Domicile of origin.

2. Domicile of choice.

3. Domicile of dependence.

Domicile Of Origin

Acquired at birth, this is the domicile of the father in the case of a legitimate child, or the domicile of the mother in the case of an illegitimate child Udny v. Udny. It is critical to note that this domicile can NEVER be extinguished. It is seen as the "default" domicile that becomes operational when the others fail or cannot be ascertained.

Domicile of Choice

Whether or not a party can establish a domicile of choice is an inference to be drawn from the facts.  The domicile of choice, is acquired by an individual voluntarily taking up sole residence in a place, with the intention of remaining there for an indefinite period of time.
To establish a domicile of choice, the party must prove that the domicile was freely chosen and not prescribed by an external necessity, nor for a mere special and temporary purpose. (ie. to fulfill a gov’t office, to escape creditors, or due to the treatment of an illness).

The domicile of choice is lost by abandonment whereupon the domicile of origin will revive unless some other domicile is acquired.
Domicile of Dependence

Applies to married women, minors and incompetents, who cannot acquire a domicile of choice. Their domicile is the same as the person on whom they are dependent.

A minor’s domicile will change along with their custodial parent’s domicile of choice.  So for example even if a kid stays in Canada, his dad is the relevant parent and the dad moves to the USA but the kid stays in Canada, the kid’s domicile of dependence/choice is USA.

Infants who are born incompetent will retain their domicile of birth, while adults who become incompetent will retain the domicile they had before the onset of incompetence. 

So- Look first at the person and determine whether or not they are competent. If not, they are saddled with a domicile of dependence. If they are competent, try and find an intention to reside permanently in a certain place. If such an intention can be found they will have a domicile of choice. If no intention can be found, though, their domicile will be their domicile of origin.

Note:  Canadian provinces (except NS and the territories) have legislation allowing married women to acquire their own domicile of choice.

Harvey asks?  Is there a connection between domicile and nationality?

No.  Nationality refers to one’s political status, whereas domicile refers to one’s civil status.  Domicile is what determines the applicable law Udny

Harvey asks?  What must be proved to establish a domicile of choice?

i)
Residency

The intention to remain permanently in a country other than one’s country of origin must be accompanied by actual residence in the new county in order to establish a domicile of choice.  There may be circumstances that so clearly indicate the existence of an intention to remain permanently in the new country that the mere fact of arrival there is enough to establish the new domicile.  Residence factor is subordinate to intention.  Intention is paramount to the determination of domicile Scheble v. Ungar

Point is residence is required to establish a domicile of choice but it is not necessary to continue it.

Residency is NOT an issue for domicile of origin or dependence.

ii)
Intention

A positive intention, independent of external pressures, to remain permanently, is required.  If a man intends to return to the land of his birth upon a clearly foreseen and reasonably anticipated contingency (ie. the end of his job) the intention will be lacking.  However, if he has in mind only a vague possibility of returning to the land of his birth (if he wins the lottery, or some sentiment about dying in his homeland) the intention will be established Fuld

Intention requires a fixed and determined intention to make the place a permanent home.  The question is not whether there is evidence of an intention to retain the domicile of origin, what must be proved is that there was an intention to acquire another domicile.  It is possible to stay a long time in a new place without the intention of establishing a new domicile Winans

Intention requires a fixed, settled determination of making the new place his principal place of residence, not for some particular purpose, but indefinitely Young

The intention to establish a new domicile must be voluntary.  There must be a residence freely chosen and not prescribed or dictated by any external necessity, such as duties of office, demands of creditors, or the relief from illness Udny

Where intention to return to land of birth is remote and uncertain (for ex, a slim to none hope of returning to a war torn country) it will not prevent a court from declaring that a domicile  choice had been acquired Osvath-Latkoczy

Where residence changes as a result of military service, it is a matter of compulsion and not choice.  Thus, the evidence required to prove such a change of domicile during the period of service must be forceful and convincing Young

Harvey asks?  What is required for a person to change his domicile of choice?

It is not necessary to have an intention to abandon one domicile and acquire another before he can be said to acquire a domicile of choice.  The intention with which the law is concerned is an intention as to residence, and nothing else Re Fuld

Harvey asks?  What evidence will the court consider respecting the animus aspect of domicile of choice?


Basically, the court can consider any connection to the location.

The nature of the person may be considered.  There is no act, no circumstance, in a man’s life, however trivial, which ought to be left out of consideration in determining the question whether there was an intention to change domicile Drevon
The conduct of the person may be considered.  An inference may be drawn from a consideration of the person’s character or disposition, the life he led in the place, and the objects he seems to have had most at heart Winans

The number and nature of residences may be considered.  Where a person owns residences in multiple locations, it must be determined where the person intended to establish their permanent home.  Toying with the idea to settle in a place at recurrent intervals throughout one’s life (Canada as a “safe harbour” during WWII) does not amount to the requisite intention to establish a domicile of choice.  Describing a place (London) as one’s home or center, and looking forward to returning to that place when away is not sufficient to establish intention when there is no evidence of abandoning one’s domicile of origin (in this case Germany) Re Fuld 

Whether or not a person has a house, and/or permanent employment in the place, may be considered in determining intention Trottier
Correspondence of the person may be considered as evidence of intention (or lack thereof).  Where the person has written letters describing the place as his home, the letters may be taken into account when considering the totality of the evidence Re Fuld.  (Note that the letters were not enough in this case because F could not prove an intention to abandon his domicile of origin).

Citizenship and Tax Declarations may be considered with respect to intention.  These factors are not determinative though.  

Applying for citizenship in another country is effectively, an intention to reside in that country Re Fuld.  However, in this case, F applied for Canadian citizenship shortly after WWII so that he could have an “escape hatch” if he ever needed it.  This was not sufficient to displace his domicile of origin. 

Naturalization does not carry with it as an inevitable consequence, a change of domicile Trottier

An expressed intention to settle permanently in a place will be strongly supported if there is evidence of employment and filing the necessary declaration of intention to become a Canadian citizen Osvath-Latkoczy

Wills may be considered in the determination of intention.  Wills will generally contain a description of where the testator is domiciled or holds citizenship and this is relevant to intention, but not determinative Fuld and Winans

Testimony of the person in question will be considered.  Direct evidence of the person trying to prove a change in domicile is admissible but, it is viewed with suspicion.  The evidence must be examined by considering the person to whom, the purposes for which, and the circumstances in which they are made and they must further be fortified and carried into effect by conduct and action with the declared expression White MB and Young

Testimony of friends or household members may be considered.  If the person has declared his intention to others, their testimony may be considered Fuld and Winans

Harvey asks?  Upon whom is the onus and what is the standard of proof respecting the acquisition of a domicile of choice?


i)
Onus

The onus is on the person asserting a particular domicile, to prove residency and intention, on a balance of probabilities Fuld

ii)
Standard

It is necessary to prove that the person who it is alleged to have changed his domicile, had a fixed and determined purpose to make the place of his new domicile his permanent home Winans

However, note that the standard is not uniform.  It is easier to prove a change in domicile of choice between provinces than between countries Young 

There seems to be a higher standard of proof respecting a change of domicile of origin to a domicile of choice, as opposed to a change from one domicile of choice to another.  The onus of disproving a domicile of origin is much heavier than that of disproving the abandonment of a domicile of choice White

Harvey asks?  Is the intention to reside permanently in the UK, or the US, or Canada sufficient to establish a change of domicile from Barbados?

No.  The person must demonstrate an intention to live in a specific location Trottier

Harvey asks? How can a domicile of origin be revived?

An acquired domicile may be effectively abandoned by unequivocal intention and act and when it is so determined, the doctrine of origin revives until a new domicile of choice is acquired Udny

Statutory Domicile- The Domicile And Habitual Residences Act MB  (pages 57-60)

The Domicile and Habitual Residence Act makes 4 changes to the C.L.

1. The common law rules respecting domicile, including:

(a) the rule known as the revival of domicile of origin whereby the domicile of origin of a person revives upon the abandonment of a domicile of choice and

(b) the rule of law whereby a married woman has the domicile of her husband;

are no longer law in Manitoba.

2. It abolishes the domicile of dependence rule for married women:

Section 7- Every person is capable of acquiring a domicile and a habitual residence not dependent on the domicile or habitual residence of any other person. (NOTE- Subject to Sections 9 and 10 of the Act).

3. Changes the common law rules respecting incompetents and children:

Section 9(1)- The domicile of a child

(a) where both parents of the child have a common domicile, is the domicile of the parents;

(b) where the parents of the child do not have a common domicile, is the domicile of the parent with whom the child normally and usually resides;

(c) where the domicile of the child cannot be determined under clause (a) or (b) is the state and subdivision thereof where the child normally and usually resides.

Section 10(1)- A person who is born mentally incompetent has, as long as he is either mentally incompetent or a child, a domicile and habitual residence determined in accordance with section 9.

Section10(2)- A person who, at any time after birth, becomes mentally incompetent retains, as long as he is mentally incompetent, the domicile and habitual residence he had, as determined under this act, immediately prior to his becoming mentally incompetent.

4. Changes the emphasis from intention to the location of the principal home in which the person intends to reside.

Section 8(1)- The domicile and habitual residence of each person is in the state and a subdivision thereof in which that person's principal home is situated.

Sample Question

A was born in Ireland (domicile of origin).  She moved to Winnipeg at 20.  She married a Winnipegger, and was widowed without kids.  She decides to move closer to her nieces and settle in either Victoria or San Diego where they reside.  She sells her house in Wpg and rents a condo in Vic.  She has some of her possessions shipped to Vic and leaves some in Wpg.  She transfers her bank accounts to Vic.  She takes the train to Vic, carrying with her jewellery, clothing and savings bonds.  She dies intestate en route.  Her heirs want to know by what law is succession to her property governed?  What may have to be done by the administrator of A’s estate in order to distribute the deceased’s things wherever located, if there is a disagreement among the heirs concerning succession rights?


Step 1:

Characterize the Law

What law governs succession?

Succession to moveables is governed by the law of the domicile at time of death.  Succession to immovables is governed by the lex situs.

What law applies to her things?

The condo lease is an immovable, therefore it is governed by lex situs, in this case, the law of BC.

All of A’s other possessions are movables and would therefore, be governed by the domicile of the deceased at the time of death.  

Step 2:

What law applies?

The law of domicile is determined according to the lex fori of where the things are located.  Thus, for the goods in Manitoba, The Domicile and Habitual Residence Act applies (ss. 4,5,6,& 8) with the result that A is domiciled in Manitoba.  Manitoba succession law would then be applied to determine how to distribute the goods.

With respect to the goods in BC and possibly AB, the common law of domicile would apply.  According to the common law, A would be domiciled in Ireland.  She has abandoned her domicile of choice in MB (Udny), and she has no intention to establish a permanent residence in a specific location (Trottier)

The administrator would go to court in MB with respect to the MB movables and the Act would determine domicile.  The administrator would have to go to AB or BC for the movables located in those provinces, and the condo in BC.  There is no act so the law of Ireland would be applied. 

2. Residence as a Connecting Factor

Residence is distinct from domicile.  To establish residence, there is no requirement that the person intend to remain permanently in the place.  Otherwise, residence is viewed the same as domicile.  The terms “habitually resident” and “ordinarily resident” are essentially the same as domicile. 

When is residence the relevant connecting factor?  

a)
Service outside of Manitoba (ex-juris)

Rule 17.02(m)- A party to a proceeding may, without a court order, be served outside Manitoba with an originating process against a person ordinarily resident or carrying on business in Manitoba. Residence, therefore establishes local jurisdiction.

b) To establish international jurisdiction for recognition of foreign in personam money judgments.  Section 3(6)(b) of the Reciprocal Enforcement of Judgments Act dictates that no order shall be made if the court is satisfied that the defendant was not resident or carrying on business in the foreign state and did not submit to the courts jurisdiction; and

Per Lord Buckley, the 2nd connecting factor in Emanuel v. Symon- The foreign court did not have international jurisdiction where the defendant was resident in the foreign state when the proceedings were initiated.

c)
As a connecting factor for formal validity of legacies and bequests, pursuant to section 42(1)(c) of the Wills Act which provides that regarding the manner and formalities of making a will of an interest in movable, a will is valid and admissible to probate if at the time of its making it complied with the internal law of the place….c)
of the testator's habitual residence at that time

d) As a required element for both common law and statutory domicile.

e) As a contact (connection) in connecting factor #9 -"proper law"- The lex causae, the place with which the issue has its closest and most substantial connection.

f) Determining capacity to enter into a marriage contract 

g) Determining the law of a contract.

3.
Nationality as a Connecting Factor
Nationality is used for the formal validity of a will, pursuant to section 42(1)(d) of the Wills Act:

As regards the manner and formalities of making a will of an interest in movable, a will is valid and admissible to probate if at the time of its making it complied with the internal law of the place:

(c) where the testator was a national at that time if there was in that place one body of law governing the wills of nationals.

Nationality is also a relevant factor in the determination of the proper law of a contract.  

4. Situs as a Connecting Factor

The connecting factor of situs: PROPERTY LAW.  For the purpose of the Canadian rules of the conflict of laws, property is classified as movable or immovable. Whether property is movable or immovable is determined by the lex situs, the law of the place where the property is situated. The situs is also a connecting factor for determining the law governing ALL property issues EXCEPT the law governing succession to a movable (which is governed by the domicile).

Quick summary:

1.
As a general rule, all questions concerning rights over immovables are governed by the lex situs, where the thing is situated.  

3. The material or essential validity of an assignment of immovable property is, therefore, governed by the lex situs of the immovable.

4. Movables -The validity of an assignment of a "chose in possession" is governed by the lex situs of the chose.  As such, an assignment will be recognized in Canada as giving a good title if, and only if, it has this effect in the lex situs.

5.
The Connecting Factor Of Lex Loci Delicti Commissi

"The law of the legal unit where the wrong occurred".  This is the place where the wrong occurred.  It is the connecting factor for determining the lex causae in tort actions (usually already obvious). This is used as a connecting factor in Canada and some American states in addition to all civil law countries (France).  England and other common law countries however, do NOT use this.  Issue is important because limitation dates vary from province to province.

6.
The Connecting Factor of Locus Celebrations
"The law of the legal unit where a marriage is celebrated"

This is the place where the marriage was celebrated. It governs formal, BUT NOT intrinsic validity of the marriage Ogden
G.
Locus Contractus

"The law of the legal unit where a contract is made".

A connecting factor for determining capacity to make a contract (except in marriage). It is the connecting factor for determining formal validity of a contract. (NOTE- This is also a contact for proper law)

H.
Locus Solutionis

"The place where the contract was to be performed or a debt paid".

Usually is the connecting factor for illegal contracts.

I. The Proper Law Connecting Factor

Real and Substantial Connection Test.  The place that has the most significant contact with the matter in dispute OR is the center of gravity of the issue OR with which the matter in dispute has the closest and most real connection. 

This is essentially the Moreguard test.  Key questions to address: 

1. Where are the parties located?

2. Where was the contract made?

3. Where is it to be performed?

4. Where would the matter be dealt with most expediently?

This is the connecting factor for several contractual issues in Canada, and for both tort and contract issues in the states.

Foreign Law Rules

When a court decides that it is not the law of the forum that applies, but rather, some foreign law, what is included in the foreign “law”?

i)
The Internal Domestic Law Rule

The court applies only the internal or domestic law of the other country but not the conflict of laws rules of that country. 

ii) The Single Renvoi Rule
The court applies the internal (domestic) law and the conflicts of laws (choice of law and domicile) rules of the other country, but not the foreign law rule of that country.

iii) The Double Renvoi Rule
The court applies the internal (domestic) law and all of the conflicts of laws rules including the foreign law rule of the other country.

This is not of much importance to us as Canadian courts generally use the Internal Domestic Law Rule.  However, the concept of renvoi comes up in the PPSA in ss.5(1), 6(1) and 7(2).  So if dealing with a PPSA registration check pg. 62 of the materials for the ss.

Step 3:
  Distinguish between Substantive and Procedural Law

It is important to characterize a law as procedural or substantive in nature.  Where the lex causae is the same as the lex fori, there is no need to distinguish between procedural and substantive law because the court will apply its own procedural and substantive law.

However, if the lex causae is a foreign law, the court must inquire whether the action may nevertheless be dismissed on the ground of non-compliance with a procedural rule of the lex fori.  If there has been non-compliance there is no need to resort to the foreign law.  Where there is compliance, the forum must be informed of the foreign law, and must characterize the provisions as procedural or substantive.  The court will apply the substantive provisions only, disregarding the procedural provisions.

For example, MB Rules do not allow for class action suits, so no class action may be brought in MB.  If there is nothing preventing the action from proceeding in MB, then the action can go ahead.  The court must characterize whether a law is substantive or procedural because only the foreign substantive law applies.

Procedure pertains to the methods of presenting to a court the operative facts upon which legal relations depend. It is primarily concerned with the machinery for enforcing a right by action in the courts and includes:

1. The form of the action;

2. The parties to the action;

3. The determination of the proper court;

4. The time within which the action must be brought;

5. The nature and extent of the remedy;

6. Rules of practice and pleadings;

7. Questions of evidence;

8. The execution of foreign or domestic judgments.

(substantive – see examples Feb. 26, page 7)

How does a court determine what is procedural or substantive?

Block Brothers Realty v. Mollard (BCSC)

D listed property in British Columbia with an Alberta agent, P.  The property was sold to AB residents by one of P’s employee’s who was not licensed to sell real estate in BC but was licensed in AB.  When the property was sold D refused/failed to pay Y the commission.  P then commenced an action in British Columbia to recover the commission basing the action on the listing contract. P argued that AB law applied to the contract, because the contract was formed and performed in Alberta.  Other than the fact that the land was situated in British Columbia the contract had no connection with British Columbia.  D argued that BC law applied to the action and the action was therefore, barred under the Real Estate Act of BC because he was not licensed. 

The court had two issues to decide.  First, they had to determine the lex causa of the contract.  Second they had to decide whether the relevant provision in the Real Estate Act was a procedural or a substantive law.  

The court looked at all the connecting factors and determined that the lex causae of the contract was in fact Alberta. (The contract was made and performed in Alberta, intention of parties was to have Alberta law govern, etc.)

The court further determined that the British Columbia legislation was substantive and therefore inapplicable to the action. 

The court also rejected the P’s argument that it would be contrary to public policy in BC not to apply the BC Act to allow the action in BC to proceed because it lets the agent get away without a license.  

Key principles from Block Bros.
1. Where a statutory provision extinguishes a cause of action it is substantive in nature; (Right to a remedy is substantive)

2. Where a statutory provision or law merely bars a remedy, it will be characterized as procedural;(how a remedy is enforced is procedural)

3. Where there is doubt as to how to characterize a statutory provision or law, it will be characterized as substantive;
4. The doctrine of public policy must be used with caution in conflicts law.  In order to successfully invoke the doctrine of public policy, the court must be convinced that to allow an action to proceed would be contrary to "essential public or moral interest" or "contrary conceptions of essential justice and morality". (NOTE- This test is essentially impossible to pass, in this case the court held that there was no public policy problem because if the P had acted on his own without an agent the P would not have been effected by the legislation)

Quick Summary:

If the forum court determines the lex causae is substantive it will apply it. If however, the court finds the lex causae to be procedural they will not use it.  Procedure is ALWAYS governed by the lex fori.

“Seize or Sue Provisions”

Assume you are clerking for the BCCA.  The respondent signed a chattel mortgage in AB in respect of 2 vehicles.  The respondent then moved to BC and defaulted.  The appellant (who had registered the chattel mortgage in BC) seized the vehicles, sold them, then sued the appellant in BC for the balance owing.  At trial the action was dismissed on the basis of s.23 of the Chattel Mortgage Act of BC which contained a “seize or sue” provision.  What would be an appropriate disposition of the appeal?

First we have to determine the lex causae.  If the lex causae is BC, the appeal should be dismissed because BC law would govern both procedural and substantive issues and the action would not be allowed to proceed according to BC procedural law.  

If, on the other hand, the lex causae is held to be AB, then we also have to decide whether the seize or sue provision is substantive or procedural.  If the provision I procedural it will not be applied by the BC court.

“Sue or seize” provisions are a matter of substantive not procedural law Matte.  Thus the action may proceed in BC.  

We must also consider whether it would be contrary to BC public policy for AB to take jurisdiction. The court must be convinced that to allow an action to proceed would be contrary to "essential public or moral interest" or "contrary conceptions of essential justice and morality". This test is quite onerous and not likely met.  

Standing

Standing to bring an action is ordinarily governed by the lex fori.  However, entities that lack status to sue by the lex fori will still be able to sue if they have status in their home jurisdiction.  Simply remember that the right to a remedy is a matter of substantive law and how a right is enforced is a matter of procedural law.  So, even though the right to a remedy in a given case may be governed by foreign law, the available remedy and the implementation of the remedy will be according to the lex fori.  On rare occasions the plaintiff has been unsuccessful because the lex fori did not include the precise remedy or an appropriate alternative remedy to what the foreign law provided for the right involved.

Phrantzes Case
A woman sued her father in England seeking a declaration that she is entitled to a dowry upon marriage according to Greek law.  Both father and daughter were Greek nationals.  

The court held that the lex fori of English law does not provide for a cause of action and relief appropriate to the enforcement of the foreign right, and a P seeking to enforce a foreign right can demand only those rights allowed by the lex fori.  The court said that the woman’s right under Greek law could not be recognised on principle by the English court.

Re Harris

P purchased a car in California under a conditional sales contract.  The car was repossessed in MB.  P sued for the return of the car, arguing that the seizure was contrary to The Consumer Protection Act of MB.  D argued that the MB statutes did not apply because the lex causae was California law.

The court held that the sales contract was governed by California law and the vendor had the right to repossess under California law.  However, the vendor’s right to repossess cannot be exercised if it offends the law of the jurisdiction where the right to repossess is being pursued.  The vendor’s right to repossess is a substantive issue, however, the implementation of the right is procedural, and is therefore governed by the lex fori.

Note:  Basically, Re Harris and the Phrantzes cases both say that there is a difference between a right to an action, and the ability to implement that action in a foreign jurisdiction.  
Evidence
Evidence- Generally, the court uses its own laws of evidence, the lex fori.  However, courts have struggled with the issue of whether evidentiary requirements of WRITING stipulated by the Statute Of Frauds should be characterized as procedural or substantive.

Leroux v. Brown

Plaintiff is from France.  He enters an oral agreement in France with the defendant (who lives in England) to supply the defendant with eggs for an indefinite period.  The P sues the D for an alleged breach of contract in England.  In France the oral contract would be valid because, as in Manitoba, there is no Statute Of Frauds (no requirement of a written contract).  England however does have a Statute Of Frauds.

The court determined that the lex causae was France, where the contract was made.  The court then had to decide whether the writing requirement in the Statute Of Frauds was substantive or procedural.

The English court held that the writing requirement of a contract was procedural in nature.  This was because the English legislation did not declare oral contracts "void", but rather, unenforceable.  They, in essence, held that the legislation barred the remedy rather than extinguish it altogether.

Note:  The Leroux judgment has been heavily criticized. If the plaintiff had sued in France rather than England he would have obtained a French judgment that would have been enforceable in England either through reciprocal enforcement legislation or by suing on the judgment.  The plaintiff, stupidly, had sued in the wrong place.  Perlmutter says that the denial of P’s action is a denial of the French right to damages.  The academic view is that the Statute of Frauds should only be characterized as substantive and should only not be applied if there is a valid public policy reason to do so.  

Bernkrant v. Fowler- U.S. Case- Statute of Frauds legislation is SUBSTANTIVE.

This US case involved an oral contract made in Nevada whereby P’s paid off a substantial part of a mortgage debt owed to D.  In exchange, D was to add a provision in his will forgiving the indebtedness remaining at the time of his death.  D breached the agreement, failing to include the provision in his will.  P sued in California (because that was where D’s estate was located), which has a Statute of Frauds, Nevada does not.  

In this case the court did not characterize the Statute of Frauds.  Rather, the court determined the lex causae on the basis of the contractual promise itself and held that the lex causae was Nevada.  The court simply applies the Nevada law without doing the analysis.  This resulted in an implicit characterization of the Statute of Frauds as substantive.  Academics prefer this approach.

Harvey asks?  Just prior to the expiry of a limitation date on a $5000 debt owed by A’s daughter to B, an AB resident, A also an AB resident makes an oral promise to give B 

$10 000 in he will in exchange for forgiveness of the debt.  A moves to MB and dies without changing her will.  B sues A in MB claiming breach of contract.  A’s estate argues that the lex causae of the contract is AB and the oral contract is unenforceable by virtue of the AB Statute of Frauds.  B argues that the writing requirement of the Statute of Frauds is an evidentiary matter, and is therefore procedural.  Because there is no Statute of Frauds in MB, there is no requirement by the procedural law of the lex fori for a contract to be evidenced in writing.  How should the QB decide this issue?  (page 70)

The QB must characterize the writing requirement.  If it is a matter of formal contract validity, then it is substantive and the law of AB must be applied.  If it is a matter of evidence, then it is procedural and the action can therefore proceed in MB.  

Courts considering this matter have come to different conclusions.  In Leroux, The English court held that the writing requirement of a contract was procedural in nature. This was because the English legislation did not declare oral contracts "void", but rather, unenforceable.  In essence, they held that the legislation barred the remedy rather than extinguish it altogether.

In Berkrant, the court implicitly categorized the writing requirement as substantive.  Academics prefer the American approach applied in Berkrant, the Statute of Frauds should only be characterized as procedural if there is a valid public policy reason to do so.

Presumptions

Procedural presumptions assume proof of facts that other parties can rebut by adducing evidence of other pertinent facts.  For example, if a prior will cannot be located at the time of death, it is presumed to have been destroyed by the testator, with the intention of revoking the will.  This presumption can be negated by adducing other evidence such as the fact of a fire…

Substantive presumptions are really just rules of law, not true presumptions.  They are not true presumptions because in order to be a true presumption, the presumption must be rebuttable.  For example, a judge cannot preside over an action in which he has a pecuniary interest, this results in an irrebuttable presumption of bias.  

Accordingly, where a presumption can be rebutted it should be characterized as procedural. Conversely, where the presumption cannot be rebutted, it is properly characterized as being substantive.

Re Cohn: 

Mrs C. died in an explosion with one of her 3 daughters, in England.  Mrs C. was domiciled in Gemany at her death. The action was commenced in England.  The succession to Mrs. C’s movables was governed by German law, the place of Mrs. C’s domicile at the time of her death.  Her will provided that her estate was to pass to her 3 children. Where a court cannot determine who died first, the survivorship presumption is triggered.  However, according to English law, the presumption of survivorship provides that the people died in order of their seniority.  In Germany, the presumption of survivorship is that the people will be deemed to have died simultaneously.  Thus the court had to determine whether the presumption was procedural or substantive in nature.  

The court held that the test is when the presumption assists in the ascertainment of facts, it is procedural.  Where the presumption states a rule of law that is applicable to the facts, it is substantive.  

In this case, the court held that the presumption was a rule of law applicable to the facts and it was, therefore, substantive.  The court applied German law with the result that Mrs. C’s daughter was not living at the time of Mrs. C’s death, so her estate did not receive anything from the will.  

Harvey asks?   A and B are married and live in MB.  They go to ND for the weekend where A purchases a VCR with B’s credit card, signing her own name to the invoice.  Shortly thereafter, the couple splits and B refuses to pay the MC bill.  The bank sued B in MB alleging that there is a presumption in MB that a co-habitating wife has the authority to pledge her husband’s credit.  B moved for a non-suit, arguing that there is no such presumption in ND.  Outline the analysis that the J should follow on the motion.  (page 129H)

The J would first have to determine the lex causae of the action.  If it is the law of MB then P can rely on the presumption regardless of whether it is substantive or procedural because, both MB procedural and substantive law will apply to the action.  

If the lex causae is ND, the presumption must be categorized as substantive or procedural and will only operate to protect D if it is substantive.  

The court must therefore decide whether the presumption that a co-habitating wife has the authority to pledge her husband’s credit is rebuttable if the husband can prove he forbade his wife to pledge his credit or that the woman has money of her own.  If the presumption is rebuttable, in that it assists in the “ascertainment of facts”, it is a procedural law Re Cohen.  

If the presumption is viewed as a rule of law, then upon proof that the husband did not forbid his wife from pledging his credit and that the wife has no money of her own, the presumption is irrebuttable, and is therefore, substantive.  

Limitation of Actions Act   (page 71)

What is the nature of limitations of actions legislation?  Should the court apply its own legislation, or in the case where the lex causae is foreign law, does the limitations of actions law of that place form part of the lex causae?

In MB, the Limitation of Actions Act provides:

s.2(1)

The following actions shall be commenced within and not after:

a) actions for taking away, conversion or detention of chattels, within 6 years after the cause of action arose

b) actions for the recovery of money…on a simple contract… within 6 years after the cause of action arose

s.54(2)
Where any such cause of action has accrued to any person, and the period prescribed for bringing any action in respect of such a further conversion or wrongful detention has expired, the title of that person to the chattel is extinguished
Conventional limitation laws are procedural since limitation of actions act ONLY limit the time for bringing an action (and therefore does not extinguish the right) it should be characterized as procedural.  However, if the law extinguishes a right, it is substantive. 

That was the law in Canada UNTIL:
Jensen v. Tolofson SCC

P and D are in a car accident in SK.  P was a BC resident and sued D, a resident of SK, in BC.  The action was commenced within the limitation period of the BC legislation but after the limitation date in SK.  D argued that the SK limitation date should apply because the SK statute extinguished the cause of action and is therefore substantive.  

The SCC held that the law of SK governs the substantive tort issue according to the connecting factor of lex locus delectii.  They then went on to hold that limitations legislation is substantive in nature because it serves to EXTINGUISH rights not bar them.

German Savings Bank v. Tetrault

Bank is in NY.  T, who was domiciled in NY guaranteed 2 mortgages from the bank.  The primary borrower defaulted and the bank got orders to foreclose on the NY properties, then sued T on the guarantees.  The bank started the action in Quebec, where T was domiciled at the time.  T argued that the NY Code of Procedure requires that the bank get permission from the court before they can sue on the guarantee.  

The court had to characterize the Code as procedural or substantive.  If procedural then it will not be applied by the lex fori and T cannot defend the action.  If the Code is substantive then the Code applies and T can defend on the basis of the Code.

The court compared this to (pre-Tolofsen)Limitations of Actions legislation and held that the legislation was substantive in nature.  Because the Code required that the bank get permission to sue before the court has jurisdiction to hear the matter, this amounted to an essential condition to the right of action.  Thus the requirement was more like an extinguishment to a right to a remedy (since if the court didn’t give permission there’d be no right of action), rather than a mere bar to the remedy.  
Penal And Tax Laws And Laws Of A Political Nature Or Contrary To Public Policy

The doctrine of public policy must be used with caution in conflicts law.  In order to successfully invoke the doctrine of public policy, the court must be convinced that to allow an action to proceed would be contrary to "essential public or moral interest" or "contrary conceptions of essential justice and morality" Block Bros. Realty
Note:   This test is essentially impossible to pass

So as a general rule, courts will NOT apply foreign penal or tax laws.

National Security v. Larson

P sued in BC for breach of 2 bail bond contracts formed in Washington.  The BCCA held that it was not contrary to the public policy of BC to enforce the contracts, despite the fact that bail bond contracts are illegal in Canada.  This case indicates the high threshold for establishing a law is contrary to public policy.

CHOICE OF LAW IN CONTRACT

a) By Legislative Stipulation

If the law to govern a contract is stipulated by legislation, the legislation is determinative of the matter.  For ex.  The Family Law Act Ontario, stipulates that domestic contracts (marriage contracts and co-habitation and separation agreements) are to be governed by the proper law of the contract.  

Where there is no stipulation in legislation, the court must consider whether or not the contract contains a choice of law clause.

b) Where no Choice of Law Clause exists

1.
Formation, essential validity, performance, discharge and interpretation

Where the parties have not expressed a choice as to the proper law and no such choice can be inferred, the contract will governed by the proper law of the contract.  

The proper law is the system of law with which the transaction has the closest and most real connection.  In such a case, the court does not seek to find some presumed or fictitious intention of the parties but rather, the court holds the contract to be governed by the system of law with which it is most closely and really connected, for that is what it is presumed that reasonable persons would have decided.

Columnares v. Imperial Life Association Co. (S.C.C.)

P was issued 2 life ins policies through D’s office in Cuba.  P was resident in Cuba at the time.  It was agreed that the policies would take effect upon the delivery of P’s application to the D’s head office in Ontario.  The policies were prepared in Ontario.  The policies were written in Spanish, however, they were simply translations of the standard Ontario policies.  The cash surrender value of the policies was payable in US funds.  In order to surrender the policies, P would have had to provide notice to Ontario.  

P became a resident of the US and applied for payment of the cash surrender value of the policy.  Problem for P was that the payment of the cash surrender value to a US resident constituted an offense contrary to the Foreign Exchange Contraband Law of Cuba, unless permission was granted by a Cuban National Bank.  Thus, the court had to decide whether the proper law of the contract was Cuban law or Ontario law.  

The court applied the “real and substantial connection test” to determine the proper law of the contract.  In determining with what system of law the transaction is most closely and really connected, the court should look at all the circumstances in an objective manner. Key factors to consider:(NOT AN EXHAUSTIVE LIST)

1. What is the domicile and residence of the parties?

2. What is the national character of the corporation and where is its principle place of business?

3. Where was the place of contracting?

4. Where was the place of performance?

5. What is the nature and terms of the contract, what style and language were used?

6. The fact that the contract was valid by one law but not another.

7. Any economic connection of the contract with some other transaction

8. What is the nature subject matter of the contract, or its situs?

9. What currency is stipulated as the proper method of payment?

The court concluded that the proper law of the contract was Ontario.  The court stated that the consideration of the circumstances surrounding the contract involves both a qualitative and quantitative analysis.  Here, the fact that both the application form and the policies were prepared in Ontario using a standard form complying with the laws of the province, is to be regarded as being of significant importance.  

Note:  When the place of contracting is the same as the place of performance, the court may find it practically impossible to apply any other law to the contract. Why? It seems obvious that the state or province where these two events have occurred is most interested in having its system of law applied to issues arising under the contract Re Modern Fashions Ltd and  Anthony v. Popowich and Scandanavian Am. Nat. Bank v. Kneeland

Note:  Where a contract involves the carriage of goods by sea, a significant connecting factor contact is the flag of the carrier because this represents where the carrier is registered.

Note:  If the parties agree that arbitration shall take place in a particular legal unit, the court will USUALLY (read not always) conclude that the parties have impliedly chosen the law of the legal unit of arbitration as the proper law.  

Trans Canada Credit v. Prince

D was resident and domiciled in Ontario.  He purchased a car under a conditional sales agreement in Ontario, then moved to AB.  P registered the agreement in AB.  When D defaulted, P seized and sold the car, then sued D for the balance owing.  P launched his action in AB then discontinued it.  Then D moved to MB.  P picked up the action against D in MB.  According to AB law, the suit was not allowed, however, the suit was allowed in MB and Ont.  In order to decide on lex causae, the court had to determine what the proper law of the contract was.  

The court held that the proper law of the contract was Ontario, therefore, P’s action was allowed to proceed.  Monnin, at the end of his judgment stated that the action was properly instituted in MB “where similarly there are no restrictions”.

Harvey asks?  Were the P, the TJ and Monnin for the CA correct in their opinion in the Trans Canada Credit v. Prince case that P could not have sued successfully in AB, and whas it necessary for Monnin to include the last 6 words of his reasons.

If P had continued his action in AB, the court would have had to determine whether the Ontario “seize or sue” provision was a substantive or procedural provision. “Sue or seize” provisions are a matter of substantive not procedural law Matte.  Therefore, the Ontario law would apply and P’s action would have gone ahead. Thus, Monnin was wrong in making reference to MB provisions.

2.
Capacity
When the issue is characterized as capacity to contract, Canadian courts have used different connecting factors to determine the lex causae.  It is open to argue which approach is the law in Canada. There is NO consensus.

1. The case of Bondholders Securities v. Manville (Sask. C.A.) instructs courts to use the law where the contract was made (lex loci contractus).

2. The case of Charron v. Montreal Trust Co.(Ontario C.A.) however, would have courts use the proper law of the contract (connecting factor #9).

Bondholders Securities v. Manville

Mr. and Mrs. Manville purchased property in Florida and gave promissory notes to the vendor. The notes were payable in Florida.  Mr. and Mrs. Manville were both domiciled in Saskatchewan.  Mr. Manville dies. His estate and Mrs. Manville are sued in Florida for default on the promissory notes.  Mrs. Manville argued that she was not liable for the note because according to Florida law the promissory note of a married woman is void.  The plaintiff countered that the law of her domicile (Saskatchewan) should govern the contract. (Saskatchewan law- Married women ARE competent to sign a promissory note).

The court noted that the proper law of the PN’s was Florida because the notes were both made and payable in Fla, and because the notes were given in respect of a contract for the sale of land in Fla.  

However, the court concluded that capacity to contract is governed by the lex loci contractus. The court held that the weight of authority is to the effect that the capacity, or incapacity of a person to contract must be determined by the law of the country where the contract arises. Therefore, her signature does not bind Mrs. Manville. 

Note:  Critical points to remember:

a) The capacity to enter a marriage contract will be governed by the law of the domicile of the contracting parties.

b) The capacity to enter other contracts is governed by the place the contract was formed.

Charron v. Montreal Trust Co.

P and D enter into a contractual separation agreement in Ontario where they lived.  The court found that their domicile, however, was Quebec.  D dies and P sued his estate for maintenance and arrears on the separation agreement.  The estate defended on the ground that the separation agreement was invalid because the wife lacked capacity to make it by their lex domicilli.

The court held that a party's capacity to enter into a contract is to be governed by the proper law of the particular contract; that is the law of the country with which the contract is most substantially connected". 

(As an aside, had the court in Charron decided to base its decision on the lex loci contractus, the decision would have been the same since the contract was formed in ON and the proper law was ON).

3. Formal Validity Of A Contract 

The validity of a contract is divided into formal and essential validity.  Essential validity is concerned with the validity of contractual terms such as exemption, or non-competition clauses.  Recall that issues of essential validity use the proper law of the contract connecting factor.  

Formal validity is concerned with things like writing requirements, valuable consideration and notary public requirements.  What are the connecting factors for formal validity? 

A commercial contract is formally valid if it complies with the formal requirements of either the law of the place of contracting or the proper law of the contract Greenshields Inc. v. Johnston

So, we have two connecting factors of equal weight with respect to formal validity.

Note:  First have to distinguish between formal and essential validity.  

Key question- Is the contractual issue raised by the facts a substantive matter of formal contractual validity or a procedural rule of evidence? 

Formal validity is governed by the proper law of the contract ALONE.

Essential validity may also consider the loci contractus.

Note:  Questions of evidence are matters of procedure for the lex fori.  Thus, while the question of the facts to be proved in an action is substantive and is to be determined by the lex causae, the question of PROOF of those facts is determined by the lex fori (see discussion on oral contracts below)

Oral Contracts

Recall the Statute of Frauds cases had to decide whether the requirement of writing dealt with a substantive matter of formal validity, or a procedural rule of evidence.  

If the issue is one of formal validity, the connecting factors are either the proper law or the loci contractus.  Regardless of what the proper law in the contract is, Bernkrant held that the Statute of Frauds would not apply (if by lex loci contractus such a contract can be oral).  If the issue is determined to be an evidentiary rule, and therefore a procedural rule of evidence, MB would apply the lex fori and we have no Statute of Frauds.  

If the issue is one of consideration, it is a matter of contract formation and therefore, essential validity which is governed by proper law Imperial Life 

c)
Where there is a Choice of Law Clause in the Contract
Where the parties expressly stipulate that a particular law shall govern a contract, that law will be the proper law of the contract. The issue becomes one of enforcement, whether the court will choose to enforce the choice of law clause.   

Vita Food Products v. Unu Shipping Co. Ltd

***Leading case in Canada on this point!

This case was commenced in NS arising out of a shipwreck.  The shipment began at a NFLD port.  At issue was the validity of a negligence limitation of liability clause contained in the bill of lading.  

The NFLD Carriage of Goods Act provides that the Hague Rules shall have effect, in relation to, and in connection with the carriage of goods by sea, in ships carrying goods from any port in Canada to another port, whether in, or out of the Dominion.

Every bill of lading or similar document of title issued in this Dominion which contains, or is evidence of any contract to which the Hague Rules apply, shall contain an express statement that it is to have effect subject to the rules expressed in the Act.

The bill of lading in question did not contain a clause incorporating the Hague rules, rather it had a clause incorporating other negligence liability rules.  The bill of lading included a choice of law clause providing that the contract was to be governed by English law.  According to English law, the incorporated rules were valid therefore D could limit his liability.  According to NFLD the rules were not valid. 

The court will apply the law the parties intended to govern the contract provided:

1. The parties expressed intent is bona fide and legal

2. There is no public policy reason (in the lex fori) not to follow the clause.  

The court held the contract was governed by the law of England.

Harvey asks?  What is meant by the proviso “Bona Fide and Legal”

Bona fide and legal means that the choice of law was NOT selected to avoid an illegality and/or a mandatory provision of the natural lex causae.  The issue is whether the choice of law clause was inserted to avoid a mandatory requirement of the proper law.  

Legislation can be either permissive (“may”), or imperative (“shall”).  Where the language in the statute is imperative, courts have further distinguished between mandatory provisions, which must be complied with, and directory provisions, which should be complied with but are discretionary.  

If the court determines that the provision in question is permissive or directory, then the choice of law clause will be bona fide and legal because it was not chosen to avoid a mandatory requirement of the proper law.  However, if the court determines that the legislation imposes a mandatory requirement, the choice of law clause will be deemed to be not bona fide or legal, therefore, the proper law of the contract will govern Greenshields (page 384!!!)

Harvey asks?  Must there be a factual connection between the law chosen and the contract?

The law of a particular province may be selected to govern a contract unconnected with it Vita Foods

Legislative Supercession

For example, an insurance contract is purchased in ND, by a resident of MB.  The contract contains a choice of law clause selecting ND.

If effect is given to the choice of law clause, the law of ND will be the lex causae.  However, the Insurance Act MB provides:

An insurance contract is deemed to be made in MB if:

a)
the place of residence of the insured is stated in the application or policy to be in the province; or

b)
if the insured actually resided in MB at the time of making the contract s.141(1)

The Act has a further provision that over-rides any choice of law clause in a contract s.139(1)
In this relatively rare situation, the law of the lex fori will oust the clause Gray v. Kerslake
Requirements to enforce a choice of law clause:
1. Must be bona fide and legal Vita Foods
2. Must be in accordance with the public policy of the lex fori Vita Foods
3. Clause cannot be precluded by a statute of the lex fori Gray v. Kerslake
Note:  Do not confuse choice of law clauses, with clauses incorporating law by reference.  For example, “ss.17-25 of the Sale of Goods Act are incorporated to this contract.  There is nothing legally inconsistent with having a choice of law clause and incorporating the law of another jurisdiction, as long as the incorporated law does not offend the lex causae.  These clauses act as natural terms of the contract and will be interpreted in accordance with the lex fori.

Also, it is quite common to say that subsequent incorporation/appeal of a law will govern.  (i.e. “and all amendments thereto or otherwise “The Law of Property as of March 5/02”).  Both common and statutory law may be incorporated into the contract.

Note:  Do not confuse choice of law clauses with jurisdiction or arbitration clauses.  These are not choice of law clauses, however, they are indicators of choice of law.  For example, if an arbitration clause provides that X law will apply, this is a strong connecting factor pointing to X as the lex causae.

Harvey asks? How have courts applied Vita?
Denning has held that notwithstanding Vita, he does not believe parties are free to stipulate by what law the validity of their contract is to be determined.  Their intention is only on of the factors to be taken into account Boisevain

Twenty years later Denning stated “it is clear that, if there is an express clause in a contract providing what the proper law is to be, that is conclusive in the absence of some public policy to the contrary” Tzortzis

Bottom line is that Vita is still the law in Canada.  (Law in England, Compagnie, is the same).

Harvey asks?  Can a contract provide for more than 1 lex causae?
Yes, but only in unusual or compelling circumstances.  The court must find compelling circumstances which may lead to an inference that a reasonable businessman would intend that both laws should apply to different aspects of one contract Kenton v. Berkinshaw

Illegality

Where there is NO choice of law clause in a contract, illegality by a contract’s lex causae will be fatal to an action on the contract.  Illegality in a contract’s lex causae is also a basis for a court to refuse to give effect to a choice of law clause.

In the context of choice of law clauses ONLY, illegality refers to both void and illegal contracts (except when referring to illegality in the place of performance in which case only referring to illegality and not illegality and void).

If a contract is legal and valid by the lex causae, it is irrelevant that the contract is illegal in the lex loci contractus, or by the law of the party’s place of business, residence, domicile or citizenship.  

Harvey asks?  Assuming a contract is legal and valid by its lex causae, what is the significance of illegality or voidness by the lex loci solutionis (the law where the contract was to be performed)?

The law generally distinguishes between void contracts and illegal contracts. The court WILL deal with void contracts but not illegal ones.  This issue is addressed in the following case.

Ralli Bros. v. Compania
RB chartered C's ship and the contract specified that a portion of the price was to be paid in Spain. Once in Spain, however, the receiver denied RB payment. The payment price was greater than that allowed by Spanish law. The court found the lex causae to be England, and queried whether the illegality of the lex loci solutionis would be fatal to the contract.

The court held that the illegality of the lex loci solutionis is fatal to the contract. 

Problem: Is this the true ratio of the case?

1. The case COULD have been decided by the contract rule of frustration.

2. The court found a clause in the contract, which arguably was a choice of law clause electing Spain to be the lex causae of the contract.

Accordingly, the question of lex loci solutionis is still open to question.

Harvey asks?  Assuming a contact is legal and not void by its lex causae, what is the significance of illegality or voidness by the lex fori?

With reference to illegality by the lex fori, as long as the contract is legal and not void by the lex causae illegality or void by the lex fori will be fatal ONLY when the contract is offensive to public policy Block Brothers

According to Perlmutter, illegality is a far more onerous test than void.

Courts will give effect to foreign legislation that is similar to their own domestic legislation.  Thus, where the performance of a contract in Washington (selling real estate without a license), created an illegality in an otherwise legal and valid contract, and the court has similar legislation preventing such a sale in their own jurisdiction, it would be contrary to public policy not to give effect to the foreign policy Gillespie Mgmt Corp. v. Terrace Properties


(Courts won’t give effect to a choice of law clause if it is contrary to the public policy of the forum.  Similarly the courts won’t enforce a contract that is illegal by the lex fori if it is contrary to public policy of the lex fori to do otherwise).

Penal, Revenue, Political, Procedural and Foreign Law Rule

Rosencrantz v. Union Contractors Ltd. 

D borrowed $ from P in BC and signed a PN.  The PN had an interest rate of 90%.  D defaulted and gave 2 more notes at the same rate, in Seattle.  The court held that the lex causae of the latter 2 notes was Washington.  D argued that Washington usury laws should apply (rendering the PN illegal bc of the outrageous interest rate).  P argued that the Washington law was penal or procedural, and should therefore not be considered as part of the foreign law.  

The court decided the case based on BC usury law and did not deal with whether the Washington law was penal or procedural (note, P had dumb counsel, the usury laws were the same in BC and Washington so this didn’t really matter).  

Point is, notwithstanding that the lex causae of a contract is jurisdiction X, the penal/revenue laws of jurisdiction X will not apply REMEMBER- The lex fori is the court that will classify these laws as penal.   i.e. When the lex causae of the contract is foreign law, that foreign law does NOT include the penal or procedural law and it is only the substantive law that determines the lex causae.

See March 5th and 7th for answers to questions 38-41 on page 79-81 of Harvey’s notes!

An answer format:

1) Is there a choice of law clause?

2) If not, what’s the issue?

3) What is the connecting factor to determine, and what is, the lex causae?

4) If the lex causae is not the lex fori is there an aspect of the lex causae that is penal, political, or procedural or contrary to essential public policy?

5) If the lex causae is not also the law of the place of performance, is the contract invalid by the law of the place of performance; if yes, does that invalidity result in voidness or illegality; if illegality, should that be fatal to enforceability?

6) If the lex causae is not the lex fori and by the les fori the contract is invalid, is it by a procedural law of the lex fori or is it such as to make enforceability contrary to the essential public policy of the lex fori?

7) If there IS a choice of law clause, is it bona fide and legal and not contrary to the essential public policy of the lex fori to give effect to it? Re bona fide and legal, what is the natural lex causae of the contractual issue(s)? And then 4-6, supra.

The American Approach To Determining The Lex Causae:   (page 81)

The United States uses a slightly different method then Canada for determining the lex causae of a contract. All contractual issues are determined by employing one or the other of various content analysis methods.  Be careful if your case goes to a US state for trial, the court will apply its own approach to determining lex causae.

The most commonly used content analysis method can be found in the American Law Institute Restatement.  Section 187 deals with when there is a choice of law clause and Section 188 governs choice of law in the absence of such a clause.

Section 187(1)  The law of the state chosen by the parties to govern their contractual rights and duties will be applied if the particular issue is which the parties could have resolved by an explicit provision in their agreement directed to that issue.

Applies to contracts with a choice of law clause AND the issue before the court is not a legal issue (such as capacity, formation, and validity) but any other issue, like performance. This section enables the parties to choose whichever jurisdiction they desire.

Section 187(2)  The law of the state chosen by the parties to govern their contractual rights and duties will be applied, even if the particular issue is one which the parties could not have resolved by an explicit provision in their agreement directed to that issue, unless either

(a) the chosen state had no substantial relationship to the parties or the transaction and there is no reasonable basis for the parties choice, or

(b) application of the law of the chosen state would be contrary to a fundamental policy of a state which has a materially greater interest than the chosen state in the determination of the particular issue and which under the rule of sub-section 188, would be the state of the applicable law in the absence of an effective choice of law by the parties.

Section 187(2) applies to all matters not covered by (1). The choice of law clause will govern unless there is: (a) no substantial relationship with the chosen state or (b) it is contrary to public policy. NOTE- There is NO bona fide and legal requirement as there is in Canada.

Section 188 deals with those situations where there is no choice of law clause in the contract and it applies to all issues. The "contacts" that should be taken into account to determine the law applicable to an issue include:

(a) the place of contracting

(b) the place of negotiation of the contract

(c) the place of performance

(d) the location of the subject matter of the contract and

(e) the domicile, residence, nationality, place of incorporation and place of business of the parties.

Section 188(3) states that if the place of negotiating and the place of performance are the same the local law should apply (same as our rule). However, should this section not apply, the court is directed to go to section 6 of the act and consider 7 matters


s.6(1)

A court will follow a statute of its own state on choice of law.

S6(2)
When there is no such directive, the factors relevant to the choice of the applicable rule of law include

a) the needs of the interstate and international systems,

b) the relevant policies of the forum,

c) the relevant policies of all interested states and the relative interests of those states in the determination of the issue

d) the protection of justified expectations

e) the basic policies underlying the particular field of law

CHOICE OF LAW IN TORT

Canada uses one rule to determine the lex causae of a tortious action: The lex loci delicti Rule.

We simply apply the law where the tort occurred to the substantive issues of the case; PERIOD.  This is an absolute rule without any exceptions as per the S.C.C.'s decision in Jensen & Tolofson v. Jensen. 

NOTE- Mr. Justice LaForest noted that this rule is in fact absolute for all "domestic litigation" but many legal scholars have stated that this is too harsh a rule and certain exceptions MAY apply.

Harvey asks?  What are the strengths of this rule?

1. Certainty

2. Ease of application

3. Predictability

4. Meets reasonable expectations, most people would presume the law of where you are will govern what happens there.

Harvey asks?  What are the weaknesses of the rule?

1. This rule ignores all other collateral interests, such as the residence of the parties involved, other than those associated with the place where the wrong occurs; 

2. There is no relationship to any relevant consideration for choosing one law over another.  Basically, why don’t we use a connecting factor test here too.

Exceptions to the Rule?   (page 83)

1. Model Conflict of Laws (Traffic Accidents) Act- The Model Act provides for the governing law generally to be "the law of the state where the accident occurred". However, the Act provides for certain exceptions including:

s.1(a)
in the case of a single vehicle accident involving no defendants resident in the state where the accident occurred, then the law of the state of the vehicle's registration governs 

(b)
Similarly, for multi-vehicle accidents where all vehicles are registered in the same state, involving no defendant(s) resident in the state where the accident occurred, then the law of the state where the vehicle is registered will govern.


s.4(1)
Where:

(a) one vehicle is involved in the accident and is registered in a state other than the state where the accident occurred, or, where more than one vehicle is involved, each is registered in the same state being a state other than the state where the accident occurred; and 

(b) each pedestrian, if any, who caused or contributed to the accident has his habitual residence in the state mentioned in clause (a), whether or not he is also a victim of the accident, the law of the state of registration, subject to section 7, determines 

(c) liability to the driver, owner or any other person having control of, or a proprietary interest in, the vehicle, if at least one of these persons has his habitual residence within the state of registration.

2. The Hague Convention (page 86) - "I think there is little to gain and much to lose in creating an exception to the lex loci delicti in relation to DOMESTIC LITIGATION. This is not to say that an exception to the lex loci delicti such as contained in the Hague Convention is indefensible on the international plane" (As per LaForest in Tolofson)

The Hague Convention has an exception that is almost exact to section 4 of the above act.

3. The Manitoba Public Insurance Corporation Act-Section 72

"Notwithstanding the provision of any other act, compensation under this act stands in lieu of all rights and remedies arising and of bodily injuries to which this act applies and no action in that respect may be admitted before any court".

Accordingly, residents of other provinces who have accidents in Manitoba, notwithstanding, that all parties are from other provinces, are bound by the law of Manitoba, even if the action was commenced in another province.

Harvey asks?  While the court in Jensen allowed for no exceptions for domestic litigation, what is the status of the law for litigation on the international plane?

LaForest allows for the possibility of an exception for international litiation.  Presumably, this would arise when the application of lex loci delicti would be unfair.  For example, an accident in ND where all victims are from MB and the treatment occurred in MB.  

Bottom line is that within Canadian provinces, we are stuck with Jensen.  However if there is an international connection, could argue prejudice.

Hanlon

The court applied the lex fori of Ontario.  Significant in this case because P would not have had a cause of action in the US.

Wong 
D wanted the lex fori of BC to apply so he could avoid paying for loss of consortium.  The court allowed this.  An exception to Jenson applied because the parties would be prejudiced if US law was applied.  

Harvey asks?  Given LaForest’s comments in Jenson, does the court’s decision apply to negligence in other factual contexts and to other torts?

La Forest does narrow the decision by stating the decision governs in cases involving the interests of more than one jurisdiction, specifically as it concerns auto accidents involving residents of different provinces.  The decision could be construed very narrowly, but lower courts are not likely to buck SCC lightly.

“Proper Law” Approach Of The United States

The proper law connecting factor arises in US.  The American Law Institute recommended that the law should not be where the tort occurred, rather the lex causae ought to be the law where the parties are most closely connected, the ALI test
Babcock v. Jackson (N.Y.S.C.)
B and J are residents of Rochester, New York.  They take a weekend trip to Ontario in J's car.  In Ontario, J hits a stone wall and B is injured. When B returns to New York an action is commenced.  Ontario legislation (Ontario H.T.A.) would have barred the claim. D, therefore submitted that Ontario was the lex causae of the tort.  The New York court however, applied New York law and allowed the action to move forward- The lex causae of the tort was New York. How/Why?

All connecting factors pointed to New York: 1) both B and J were New York residents, 2) the car was licensed and insured in New York, 3) the journey was to begin and end in New York, and 4) this was a very short trip to Canada.  According to the ALI test the real and substantial connection of tort was New York. The only factor connecting pointing to Ontario was the fact that the accident occurred there.

Guierrez v. Collins (Texas S.C.)

This case explains that some US states use the lex loci delicti rule, and some use either the Le Flar test or the ALI approach.  

According to the ALI approach, 

Section 145 lists the contacts that the court should consider and they include:

1. Place where injury occurred

2. The place where the conduct causing the injury occurred 

3. The domicile, residence, nationality, place of incorporation and place of business of the parties

4. The place where the relationship, if any, between the parties is centered.

The court should then move on and consider section 6, which provides certain directives:

6(1) 
A court, subject to constitutional restrictions, will follow a statutory directive of its own state on choice of law.

6(2) 
Where there is no such directive, the factors relevant to the choice of the applicable rule of law include:

(a) The needs of the interstate and international systems,

(b) The relevant policies of the forum,

(c) The relevant policies of other interested states and the relative interests of those states in the determination of the particular issue,

(d) The protection of justified expectations,

(e) The basic policies underlying the particular field of law

(f) Certainty, predictability and uniformity of result, and

(g) Ease in the determination and application of the law to be applied.

The Le Flar test adopts Section's 6(2)(f), 6(2)(a), 6(2)(g) and 6(2)(b) AND includes one more, the courts preference for what it perceives to be the sounder rule of law between conflicting laws.  

Key question to be asked by the court- "Which law is sounder as between two competing laws".

Note:  The test in Le Flar was later modified so as to only include 2 concerns, the ease in the determination and application of the law to be applied and the sounder rule of law factors are considered Clark
Note:  A list of states who have adopted ALI or Le Flar is at pg 343 of the CB.  This is important for exam.  Damages and right to jury trials are procedural issues that will be governed by the lex fori.  So if we can get a P into the states, we can likely get them more money!!

Harvey asks?  What are the strengths of the Proper Law approach

1. Makes sense to give effect to the law that has the closest connection.

2. The connected jurisdiction is best placed to apply the policy behind the law.

Harvey asks?  What are the weaknesses of the approach?

1. Complex and uncertain

2. Difficult to ascertain the purpose or policy behind the foreign law

3. Where several states have competing interests how do we resolve the “best” law

Exemption clauses

Where the plaintiff sues in tort and the defendant pleads an exemption clause in a contract made by the P and the D, the D should be able to plead that clause notwithstanding that the action is in tort. 

However, the D would have to prove all of the qualifications of the exemption clause including:

1. That the exemption clause is valid by the proper law of the contract; AND

2. By lex fori and lex loci delecti the exemption clause can be pleaded.

Harvey asks?  How must this be modified to accord with Jensen?

To accord with Jenson, D need only prove the clause is valid by the proper law of the contract and by the lex loci delicti.  

Sayers v. International Drilling

P is from England.  He entered into an employment contract in England, with a Dutch company, for employment in Nigeria.  He was injured on the job.  The contract contained and exemption clause limiting P’s right to compensation for accidents sustained during employment.  According to English common law P could claim more.  S sued the company for vicarious liability of a co-workers negligence.  Company pleaded and relied on the exemption clause.  P argued the clause was void under English law.  

Denning did not follow the usual approach outlined above.  Rather, he determined the proper law of the tort, then the proper law of the contract and then decided which of the 2 should govern the exemption clause.  Denning held that the law of tort (Dutch Law) governed and D was able to rely on the exemption clause.  

The majority, however, determined the issue on the basis of the proper law of the contract and found the proper law of the contract to be Dutch law.  Same result, different reasoning.  

Harvey asks?  What would the result be in Sayers if you use the Mcleod approach as modified by Jensen, and either the majority or minority judgments?


Under the Canadian approach, have to ask:


i)
is the exemption valid under the proper law of the contract

· NOT valid under English law (Denning)

· Valid under Dutch law (Majority)

ii)
If the proper law is Dutch law, can the exemption clause be pleaded by the defendant in the lex loci delicti (in this case, can the clause be pleaded in Nigeria, where the tort occurred. 

Determining Where The Tort Occurred

Usually, there is no question where the tort occurred.  However, it can be a matter of dispute and it can arise either with respect to jurisdiction and with respect to choosing the lex causae.  

Moran et al. v. Pyle National (Canada) Ltd. (S.C.C.)

P’s were a widow and child of a man who had been electrocuted while changing a light bulb.  They launched a product liability suit pursuant to the SK Fatal Accidents Act.  The manufacturer was located in ON.  The company had no office, reps, or assets in SK.  The company only sold bulbs to distributors in SK, not to end users.  The only connection to SK was the accident itself.  However, the SK Act would only apply if the court found SK to be the lex loci delicti.

The court developed a test to determine where a tort occurred, the place where, in substance, the cause of action arose.  In other words, the real and substantial connection test.  

The court held that the tort occurred in SK noting that the injuries were suffered in SK, and the bulb was used in SK.  

Note:  The “last ingredient test” which provides that the place where the event which completes the cause of action and brings it to being was used in Fraser.  Use Moran though.  

Harvey asks?  Does the Moran case apply to the issue of jurisdiction or choice of law or both.  

Theoretically there is a difference between but practically speaking, the Moran test is the same as the Moreguard test, real and substantial connection.

Harvey asks? A collision occurred in Utah between 2 planes both registered, licensed, and insured in MB.  All parties suing in negligence, in the MB QB are residents of MB.  The P was contributorily negligent.  If contrib neg is a complete defense in Utah, should the P recover?

a) Under the CL of Canada

Under Jensen, lex loci delicti applies.  So Utah would be lex causae.  BUT, Jensen only applies to domestic litigation.  According to Wong and Hanlan if the application of the lex loci delicti would result in an injustice, it should not be applied.

b) Under a supposed MB statute copying the Private Int’l Law Act ss. 11 and 12

Court would probably apply the substantive law of MB.  

c) Under the ALI approach

Court would probably find that the law of MB governed because for the connecting factors.

Harvey asks?  P and D, both resident and domiciled in X, traveled to MB to fish.  In MB, D’s negligent driving results in injuries to P.  By the law of X, but not MB, the limitation date has run out on the action.  Can P sue D, assuming X is another province or a US state.  

If X is another Canadian province P should sue D in X, serving D there establishes local and international jurisdiction.  Then under Jensen, the court will apply the law of MB, the lex loci delicti, including the MB limitation date, assuming limitation dates are substantive and not procedural.  

If  X is in a US loci delicti state, P should sue in X, assuming limitation dates are substantive and not procedural, because MB law will apply with respect to both limitation dates and the merits.

If X is in a US proper law state, regardless of whether ALI or LeFlar, it will decide that the proper law of the tort is X.  Regardless of whether the limitation date is procedural or substantive, X will apply its own rules wrt limitations.

See March 12th and 14th for questions pages 91-93.

H. Choice of Law- Immovables and Tangible Movables

(a) immovables

Harvey asks: What is the lex causae which governs proprietary (other than succession) issues (rights) in regard to immovables?

Norton v. Florence Land & Public Works Co.   (page 426)

Def was an English Company that owned a house in Florence.  The Def raised money by issuing “obligations” (i.e. bonds) payable to the bearer.  Under the obligations the Def bound itself and all of its estate, property and effects to the purchasers.  The Def then mortgaged the Florence house to an English Bank.  The English bank took proceedings in a Florence court to enforce its rights of sale under the mortgage.  The P on behalf of the holders of obligations commenced an action in England against the Def and the English bank for an injunction against the sale of the Def’s property.

The English court refused to take jurisdiction over the matter because only the court of the situs of an immovable has jurisdiction to determine proprietary rights wrt the immovable.  However the court also confirmed (and the case is cited as authority that) the law of the lex situs governs whether something is an immovable or a movable.  

The court decides where something is situated by the law of the lex fori.

Three general rules have emerged in respect to conflicts of law and immovables:

1. Only the court of the situs of the immovable has the jurisdiction to determine proprietary rights with respect to the immovable;

2. The law of the place where the thing is situated (i.e. lex situs) governs the characterisation of the thing as immovable or moveable;

3. BUT the lex fori is to be used to determine where the thing is located.

NOTE - The law, which governs CONTRACTUAL issues with respect to a disposition of an immovable, is the lex causae of the issue of the contract. Therefore it is imperative to distinguish between proprietary issues and contractual issues. Proprietary issues (title, estates, and charges) are dealt with by the lex situs.

For example, if I go to a court in England to sue.  England law is used to determine where the item is located.  Once I know where the item is located, say in North Dakota, I should then go to North Dakota and ask the North Dakota court to determine whether the item is a movable or an immovable.  If the court in ND decides it is an immovable I should stay in ND to sue since the English court won’t take jurisdiction over an immovable located elsewhere.  If the ND court rules that it is a movable I can go back to England to sue.

Harvey asks: Suppose that you and I are negotiating in respect of a cottage which I own in north-western Ontario.  Now we are in dispute as to (i) whether we actually made a contractual agreement (I allege that I revoked an offer before you accepted it) and (ii) whether, if we made a contractual agreement, it is a purchase and sale agreement or an option to purchase.  By what law(s) are these issues to be resolved?

British South Africa Co. v. De Beers Consol. Mines Ltd. H of L   (page 428)

De Beers and Br. So. Africa entered into an agreement involving a trust deed and debentures whereby De Beers loaned money to Br. So. Africa; by a clause in the agreement Br. So. Africa granted a licence to De Beers to mine Br. So. Africa land in Southern Rhodesia.  The agreement was signed in England.  The form of the documents and their terminology in some respects were distinctly English.  The loan was repayable in England.  The wording of the clause granting the licence did not make it clear whether the licence terminated upon repayment of the loan.  After repaying the loan Br. So. Africa applied in England for an injunction to halt De Beers’ continued occupation of the land.

The court held that the agreement was a mortgage agreement.  However, the court held that the application did not require a determination of proprietary rights, but rather a determination of the legality of the licence term assuming that by its wording the licence did not terminate upon repayment of the loan, which determination was governed by the proper law of the contract.

The court decision is oft-cited authority for the proposition that the law governing contractual issues is the lex causae of the contract.

With real estate transactions, such as sales, leases, mortgages, and land use agreements, it is necessary for the purpose of choosing the lex causae to distinguish between proprietary issues, i.e. whether the documentation transfers title or creates an estate, charge, or other proprietary interest, and contractual issues, such as capacity, formation, legality, terms, performance, and discharge.  The lex situs governs the proprietary issues.

Harvey asks for a concise statement of the rules that emanate from the following cases:

British South Africa Co. v. Co. de Mocambique [1893] H of L

"A court does not have jurisdiction to entertain an action for:

a)
the determination of title to or right of possession to any immovable situated outside the territorial jurisdiction of the court; or

b) 
The recovery of damages for trespass to such immovables".

Albert v. Fraser [1937] 1. D.L.R. 39    (page 186)

An action for trespass to land must be brought where the land is situate and the lex situs is the lex causae to be applied to the dispute.

Findlay v. Rose  [1938] 2 D.L.R. 334   (page 182)

Where a dispute is not as to title but rather an action is brought in contract, in respect of a contract connected to land, the action might be brought in personam applying the proper law of the contract. 
Norton v. Florence Land & Public Works Co.   (page 426)

Only the court of the situs of an immovable has jurisdiction to determine proprietary rights wrt the immovable.  However the court also confirmed (and the case is cited as authority that) the law of the lex situs governs whether something is an immovable or a movable.  

British South Africa Co. v. De Beers Consol. Mines Ltd. H of L   (page 428)

The law governing contractual issues is the lex causae of the contract.

(b) 
Inter vivos transactions respecting tangible movables:

Cammell v. Sewell   

RULE- Title to a movable stemming from an inter vivos transaction (sale, lease, or gift) is determined by the law of the place where the movable was at the time of the transaction; In other words the lex situs at the time of the transaction.

There are FIVE exceptions to the general rule as per Slade J. in Winkworth v. Christie’s Ltd. 
1. If the goods are in transit and their situs is casual or unknown, a transfer is valid and effective by its proper law.

2. When the law of the relevant situs is contrary to public policy, it will not be recognised.

3. When there's a statute in force in the jurisdiction in which the case is being heard requiring the lex fori to apply its own law.

4. Special rules MIGHT apply to determine the relevant law governing the effect of general assignments of movables on bankruptcy or succession.

5. Where a purchaser claiming title has not acted bona fide.

Rational: commercial convenience requires proprietary right of movable should generally determined by the lex situs which makes some sense.

Harvey asked about the facts of and issue in the case:

Winkworth v. Christies’s Ltd.
Some art works of W were stolen in the UK and taken to Italy where one of the D purchased them in good faith and acquired good title under IT law.  D sent the goods back to UK to be sold by the other D.  P (W) learned where the goods were and sought a # of court order to restore the good to him/ or at least to get the proceeds of the sales if the goods were no longer available. 

The issue in the case was whether the Italian D’s title or the P’s right were to be determined by IT law of UK law.  By UK law – IT transaction did not confer a title on the D as against P.  By IT law the D did acquire good title. 

D argued that the court was bound by the Cammel rule – i.e. that lex situs of transaction governed (Italian law).   The P argued that: (1) for the purpose of determining proprietary right as b/w P and D (as oppose to b/w D and vendor) the court was not bound to apply the lex situs of Italy but rather was bound to apply the lex situs based on UK law because that was where P lost the goods. (2) the court should create an exception based on this fact scenario because (a) the goods were within the court’s control. (b) there has been no voluntary act of the P leading to the goods being taken to IT (in this respect relying on U.S. case law which states exception on involuntary parting). (c) the forum ought to give priority to the security to title as recognised by the lex fori. 

The court rejected (1) because it said there was no authority to support it and if fact there were cases (like Cammel) that went to the contrary.  With respect to (2) the court said that while it was sympathetic to P’s situation based on commercial necessity (Cammel’s rationale) it was not prepared to create an exception based on the facts. 

Transactions involving movables comprise sales, lease, and mortgage contracts, and gifts (inter vivos and mortis causa).  With contractual transactions again one must distinguish between contractual issues, which are governed by the proper law of the contract, and proprietary issues which are governed by the lex situs.  With gifts inter vivos all issues are proprietary issues.

Proprietary issues include: who has titled; with whom does the risk of loss lie; who is responsible for somebody else’s impaired right if they have title.  The contractual issues remain subject to the proper law.

QUESTION 62: When a security interest is created in a movable and subsequently the movable is taken to another province, state, or country where the debtor creates another security interest with a third party, what law governs as between the claims of the two security claimants? Alternatively, when a sale of a movable occurs transferring possession of the movable to the purchaser, but reserving title for the time being in the vendor, and subsequently the movable is taken by the purchaser to another province, state, or country where the purchaser purports to transfer title to a third party, what law governs as between the claims of the original vendor and third party purchaser?

Harvey answers: The common law reflected in the Winkworth case governs, i.e. you look to the lex situs of the second transaction to see if the transaction creates a security interest or title, which takes priority over the first transaction, bearing in mind that the lex situs might include legislation such as s. 7 of The Personal Property Security Act.

Applicable legislation:

The Personal Property Security Act- Provisions of this Act stipulate that the law of Manitoba will apply to determine the perfection of a security interest.

Security interest perfected outside Manitoba

7(1) 
Subject to section 5, a security interest in collateral already perfected under the law of the jurisdiction in which the collateral was when the security interest attached and before being brought into Manitoba continues perfected in Manitoba for sixty days and also thereafter if, within the sixty day period, it is perfected in Manitoba.

Where notice received

7(2) 
Subject to section 5, and notwithstanding subsection (1), where the secured party receives notice within the sixty day period mentioned in subsection (1) that the collateral has been brought into Manitoba, his security interest in the collateral ceases to be perfected in Manitoba unless it is perfected under this Act within fifteen days after the date he receives the notice, or before the expiration of the sixty day period, whichever is earlier.

Subsequent perfection

7(3) 
A security interest that has ceased to be perfected in Manitoba due to the expiration of the sixty day period, or the expiration of the fifteen day period mentioned in subsection (2), may thereafter be perfected in Manitoba, but in that case the perfection takes effect from the time of its perfection in Manitoba.

If you bring a car under the PPSA into MB you have 60 days to register in MB and if you do then you have the same priority position as you had in the former location.  But if you fail to register within 60 days, the perfection is when you actually register in MB and the priority position may thus be lost.

***For the exam, say that the situation is governed by lex situs.  State the 5 exceptions in Winkworth, and note that one is statute based.  PPSA s. 7(?) ad then this is the priority position.  If in ND look to see if they have similar legislation, and if not apply the common law lex situs.

I.
Choice of Law: Administration of Estates:

In the administration of an estate, the personal representative or a lawyer acting for the personal representative sees to it that: appropriate funeral arrangements are made; realises, i.e. takes control of all of the deceased’s assets within the territory covered by the grant (by s. 17(3) of The Law of Property Act all assets within Manitoba vest immediately in a personal representative named in a will and as soon as the grant issues in the case of Administration); ascertains and deals with the debts and liabilities, including taxes and probate fees, of the deceased and the estate, makes application for the appropriate grant; pursues and defends civil actions on behalf of the estate; locates beneficiaries or heirs; distributes the net assets to the person(s) entitled. In administration where no executor apply to court to appoint s/o to administrator estate.

The issues that can arise in the administration of an estate can be divided into four categories:

(1) Who is entitled to a representation grant: this is governed by the lex fori

(2) What assets comprise the estate: question of what movables and immovables did the deceased own at death.  In the case of a dispute the lex causae is the law that governs any inter vivos proprietary dispute to immovables or movables, namely the lex situs regarding immovables and the law described in Winkworth regarding movables.

(3) Matters relating to the administration of the estate, such as how the assets are to be held during the administration, payment of debts, payment of interest, etc: the lex fori governs

(4) Who is entitled to the asset after all debts, taxes and fees have been paid.  This is a matter of succession, which is governed by law determined by various connecting factors depending upon whether the deceased died testate or intestate, and the nature of the assets, movable or immovables.

(a)
Grants of Representation

There are two kinds of grants of representation (order from court saying that they accept that these are the assets of the estate):

1. Of Probate- The grant made to a person named executor (executrix) in a valid will; AND

2. Of administration- Granted on a complete or partial intestacy, or where the person named as executor in the will has predeceased the testator or cannot or will not serve and no alternate is named in the will.

The generic term for the person given such a grant is "personal representative".  With regard to Probate this person can be called the Executor or Executrix and with Administration, the Administrator or Administratrix.

The law that governs who can apply, under what conditions, and for what grant, and, respecting a grant of Probate, what has to be proved, is of course the lex fori. 

Grants of Probate:

Persons applying must prove the validity of the will AND the will must be valid by the law of the forum (Authority- Chocinov v. Davis).

A named executor, wherever resident, can apply for Probate, however non-residents of Canada, pursuant to Section 7(2) of The Surrogate Practices Act (page 99), may have to post security.

NOTE- If the deceased has no assets in the jurisdiction in which he/she died, it is appropriate to ask for the grant of probate in the jurisdiction in which the assets are located (Authority- Re Hogan).

Grants of Administration:

For a partial intestacy, one needs a separate application for a grant of administration. In other words, it is possible to have a grant of probate for the valid portion of the will, and a grant of administration for the remainder.

By s. 7(1) of The Surrogate Practice Act (page 98) it is the law of Manitoba that an applicant for a grant of Administration has to be a habitual resident of Manitoba. 

Pursuant to Section 7(1) of the Surrogate Practices Act a person who is not habitually resident in Manitoba CANNOT apply for a grant of administration. In such a case one can:

1. Nominate a Manitoba resident as the personal representative

2. Apply for a grant of administration in one's own jurisdiction and apply for a resealing.

3. Apply for an ancillary grant.

Effect of foreign grants:

RULE- A grant of representation is of only local effect; it is not effective beyond the territorial jurisdiction that grants it (Chochinov v. Davis).  For Manitoba a foreign grant either has to be resealed, if the situation comes within ss. 48-50 of The Surrogate Practice Act (pages 99-100), and by s. 7(3) a non-resident can reseal a foreign grant of administration, OR an application has to be made for a fresh grant, sometimes called an ancillary grant, where a fresh grant of Administration is required a foreign personal representative must nominate a Manitoba resident to make the application.

The following bit is in John’s outline but not Harvey’s!

The personal representative may only act within that jurisdiction where the grant of representation is made. 

This presents obvious difficulties. Namely, how is the personal representative to deal with assets located in jurisdictions other than those in which he has a grant? 

3 ways to obtain a local grant in a common law province or territory:

1. Apply for letters of administration with a certified copy of the will annexed limited to the province OR letters of administration limited to the province in case of intestacy;

2. Appoint an attorney in the province to apply for a grant of administration limited to the province until they themselves apply;

3. Apply to have their original foreign grant made in a jurisdiction with which the province has reciprocal arrangements for "resealing" in the province.

In order to have the original grant approved by a foreign court the grant must have originated in one of the countries or jurisdictions listed in Section 50 of the Surrogate Practices Act. They include a province or territory in Canada, Australia, Ireland, India, New Zealand, Pakistan, the United States and the Great Britain. If you don't fit within section 50 you can ONLY apply for an ancillary grant.

If the foreign grant is to two or more people, courts are inclined to reseal or make a fresh grant only to all of the foreign personal representatives to maintain continuity in the administration of the estate; however (as Re Kaime illustrates) in appropriate circumstances courts have been persuaded to reseal or make a fresh grant to only one of the foreign personal representatives.

Suppose that X dies in Brandon owning assets in Manitoba and North-western Ontario.  By s. 8 an application for the appropriate grant should be made in Brandon or Winnipeg and resealed at Kenora or an application for a fresh (or ancillary) grant would be made in Kenora, according to the law of Ontario.

Suppose that X dies testate in nursing home in Kenora, that her will names her closest blood relative, a resident of Kenora, to be her executor, and that while her assets in Ontario are negligible, she owns a quarter section land in Manitoba.  Generally, the application for the original grant of representation (in this case Probate) is made where the deceased died resident or domiciled.  Re Hagen indicates that it is acceptable to apply for the original grant where the deceased’s assets are.  So, according to Re Hagen the named executor could apply at Winnipeg for a grant of probate.  HOWEVER, on the strength of s. 23 of The Surrogate Practice Act the Probate Office is requiring the personal representative of non-resident deceased persons to obtain a grant where the deceased died before applying to reseal it or applying for an ancillary Manitoba grant.  In the supporting affidavit the applicant should depose that the deceased had no assets where she died resident or domiciled.

If X in the foregoing paragraph died intestate, the closest blood relative cannot apply at Winnipeg for a grant of Administration, s. 7(1); however, the closest blood relative could either nominate a Manitoba resident to apply or the closest blood relative could obtain an Ontario grant and reseal it in Manitoba, s. 7(3).

For a grant of Administration there is a pecking order of entitlement to a grant.  See page 103 of Harvey’s outline for the order!

In applying for a grant of Probate or Administration, by s. 24(1) of The Surrogate Practice Act, an applicant is required to include in the inventory of the deceased’s assets “all the property that belonged to the deceased at the time of his death”.  This may seem unnecessarily all encompassing, since, the law of Manitoba (or Manitoba courts through grants of Probate or Administration have jurisdiction over) succession only to movables of a deceased IF the deceased died domiciled in Manitoba AND to Manitoba immovables.  However, s. 24(1) requires a listing of all the deceased’s property for the purpose of the assessment of probate fees (which are set in accordance with the size of the estate).

(b)
 The Law Governing Administration:

In the administration of an estate, the personal representative or a lawyer acting for the personal representative sees to it that: 

1. appropriate funeral arrangements are made

2. realises, i.e. takes control of all of the deceased’s assets within the territory covered by the grant (by s. 17(3) of The Law of Property Act all assets within Manitoba vest immediately in a personal representative named in a will and as soon as the grant issues in the case of Administration)

3. ascertains and deals with the debts and liabilities, including taxes and probate fees, of the deceased and the estate 

4. makes application for the appropriate grant; pursues and defends civil actions on behalf of the estate

5. locates beneficiaries or heirs; distributes the net assets to the person(s) entitled. 

In administration where no executor apply to court to appoint s/o to administrator estate.

The issues that can arise in the administration of an estate can be divided into four categories:

(1) Who is entitled to a representation grant: this is governed by the lex fori

(2) What assets comprise the estate: question of what movables and immovables did the deceased own at death.  In the case of a dispute the lex causae is the law that governs any inter vivos proprietary dispute to immovables or movables, namely the lex situs regarding immovables and the law described in Winkworth regarding movables.

(3) Matters relating to the administration of the estate, such as how the assets are to be held during the administration, payment of debts, payment of interest, etc: the lex fori governs

(4) Who is entitled to the asset after all debts, taxes and fees have been paid.  This is a matter of succession, which is governed by law determined by various connecting factors depending upon whether the deceased died testate or intestate, and the nature of the assets, movable or immovables. 

Question 72 (page 104):

(b) Re Lorrilard- Manitoba creditors do not have a preference over foreign creditors

      Re Kloebe – In England, French and English creditors should be paid a proportionate amount.

(b) see facts page 104.  Answer: Ordinarily net assets are turned over to be distributed.  However, in the Re Lorillard and Re Ritchie cases, the courts have ruled that they have the discretion to refuse transfer if it would be to the detriment of the beneficiaries of the forum.

Question 73 (page 104):

Re Fitzpatrick, which did not involve an insolvent estate, indicates that generally a personal representative should not bring home, so to speak, foreign assets for distribution.  This is not an expense that the estate (really the residuary beneficiary) should bear, unless the will specifically so provides.  A personal representative should consider trying to bring home foreign assets only if the local assets are not sufficient to satisfy all local debts; of course, then the judicial discretion illustrated in Re Lorillard and Re Ritchie comes into play.

(c)
Effect of Foreign Grants
Question 74 (page 104)

Generally a foreign representative must go to the local court and obtain a grant to sue and must get the grant before the case goes to trial. 

Personal Rep cannot sue on foreign jurisdiction without a grant: 

3 exception: 

(1) Foreign personal representative is suing on a negotiable instrument in the possession of the personal representative

Crosby v. Prescott   (page 399)

C is resident in MB and made 3 PN in favour of MLC who lived & died in Massachusetts.  P (administrator of MLC) sued C for debt in MB.  But P did not obtain a MB grant. MB CA: P has status to sue w/o obtaining a MB grant. Contrary to the general rule. SCC upheld. 

(2) Personal Rep sued on a foreign judgement can do so w/o obtaining a local grant (Crosby)

(3) Do not need to reseal if suing in a foreign court under The Fatal Accident Act of the location where the fatal accident occurred (i.e. because suing under the capacity under the Act).

Couture v. Dom Fish Co.  (page 400)


MB women was burned to death in NWT.  Her hubby who was the administrator by MB grant sued the DF in the MB Queens Bench NWT branch (so effectively sued in NWT).  An issue was whether the H with his MB grant could sue because the action was based on NWT’s Fatal Accident Act.  Majority of the court held that because the personal rep. is not suing in the capacity of D’s estate but rather under The Fatal Accident Act he has right to sue in a foreign place without receiving a local grant of resealment.  He may only sue so long as he has a grant from the jurisdiction where the fatal accident occurred.  That is, the FAA action must be pursued by the personal rep of the deceased with a grant by the court where the fatal accident occurred.  Because the hubby didn’t have a NWT grant, he was out of luck.  Dissent: a personal Rep w/ grant anywhere can sue. 

Question 73(b) (page 105) 

Wife got burned by the stove made by MB corp.  The Hubby should sue in MB QB pursuant to The Fatal Accident Act of Ontario.  However according to Couture, he must first obtain an Ontario grant.  Would point out that is the majority decision however the minority found that all you need is a grant from somewhere and note that position has been adopted in Byrn v. Peterson Steamline Co. 

Regarding the PN:

Hubby as Mrs. M’s personal representative can sue the niece either in MB QB or SC of BC.  In so far as suing in B.C., although the general rule is that the foreign personal rep cannot sue without a local grant, there are 3 exceptions. One of the those exceptions is, as in this case, where the personal representative has possession of the PN in hand (Crosby v. Prescott).  Another exception is that the personal rep. is suing on a foreign judgement – if H decided to sue in MB, he could take the judgement to BC and get it resealed. 

Question 73(c) 

Widower can’t sue in Ontario without getting MB grant. 

Question 73(d) 

Foreign personal representative cannot be sued in any other jurisdiction other than that where grant of representation has been issued. 

Goodburn v. Mitchell   (page 408)

P sued in MB court a # of Ds including the PRs of 2 deceased people whose grants were obtained in Minnesota. PRs were successful in having their names struck out in the statement of claim as D.  But the court went on to say that there is an exception to that rule: when he becomes executive de son tort (to his detriment) within the territorial jurisdiction. 

Charron v. Mtl. Trust   (page 105)

P sued in Ontario a Quebec PR for a breach of a separation agreement by the deceased of PR.  Instead of filing a defence saying that he was never a PR in Ontario, the PR disputed the jurisdiction of the court.  The PR pleaded the separation agreement was void by Quebec law and submitted that the P was in breach of the agreement. 

Court held that in taking that position the PR had become a personal representative de son tort.  The court further held that it could only give judgement to the P to the extent of the Ontario Assets. 

De Son Tort – that behaviour – when you start defending the deceased you step into the shoes of the executor (de son tort). 

Nova Corp. v. Grove 
Dissent (Justice Laycraft) The prohibition against suing a foreign personal representative has to do only with suits involving administration of estate assets. 

Stevenson (majority J): Conventional wisdom applies therefore there is no distinction.

See page 106 for The Trustee Act sections.

The following is in John’s outline!

Suing a foreign personal representative:

A foreign personal representative cannot be made liable in a province for acts done or assets received by him by virtues of his authority as personal representative. As in general, only executors or administrators acting under the authority of provincial law may administer a deceased's assets situated in the province where appointed. A foreign personal representative who is not an executor or administrator under provincial law will be liable as an "executor de son tort" if he or she intermeddles with the assets of the deceased in the province. (executor de son tort-If a stranger take upon himself to act as executor or administrator without any just authority he is liable to the extent of the assets which have come to him)

Suing by a personal representative:

As a provincial grant of representation is generally necessary to enable a personal representative to take title to and administer the property of a deceased person in the province, a foreign personal representative CANNOT sue there in his capacity as such (Re Dwelle Estate).

However, he CAN sue in his personal capacity where he has obtained a judgement against a debtor of the estate in the foreign jurisdiction (Crosby v. Prescott).

J.
Choice of Law: Succession

What law governs intestate succession to movables and immovables in the context of conflict of laws?

By virtue of sections 17.2- 17.3 of The Law of Property Act, for the purpose of Manitoba’s internal succession law, succession to real property is governed by the same law as governs succession to personalty, i.e. the two are lumped together.  This is the situation internally in all common law countries, provinces, and states.

Conflict of laws: Common Law Test

Intestate succession to immovables is governed by the lex situs;

Intestate succession to movables is governed by the deceased's lex domicilii (i.e. domicile) at death.

Critics don’t like the two different rules!

IMPORTANT CASE:

Re Thom MBQB (1987) AND Manitoba (Public Trustee) v. Dukelow ONGD (1994)

The courts moved towards a single law for movables and immovables in intestate succession.  Now, more “domicile at death” or “habitual resident at time of death” as the connecting factor for both (see page 109 Harvey’s notes).

It does not make sense when you died here, you have immovable in Sask, Movable in MB; IM governs by Sask law and movable governed in MB. Wife has ½ claim of estate (by law), if Wife get shares in MB but if Sask has a different scheme (e.g. non of the movable but all the immovable) then Wife gets a wind fall. 

Question 76 (page 110)

T died intestate domiciled in Sask.  His estate is composed of M and IM in Sask; M in MB and IM in MB.  He is survived by Mrs T and 2 children (one of whom is child from previous marriage).  Each prov. had a different Intestate Succession Act which provided a different amount to be distributed to a widow.

Sask Law: 40K + 1/3 residue 

MB: ½ estate + ½ residue 

(a) how much Mrs. T entitled according to conventional conflict of law?

· Domicile residence is Sask thus Sask governs all asset in Sask + all movable 

· Immovable of MB is governed by MB law 

· Sask Mov + Immove = 
200 K 

· MB Mov  
        

20 K

· MB Immov 
               
104K

· Sask Act: Mrs T got 40 K + 1/3 of 180K (= 60 K)= 100K

· MB Act: 52K (= ½ of 104K) + 26K (= ½ of 52K) = 76K 

· Mrs T got 176K in total of 324 K (worse off) 

For the exam we don’t need to know the calculations rather we only need to know what the purpose is.

(f) 1st step: characterise the nature of the asset (movable or immovable) 

Based on Berchtold the proceeds are immovables which means the choice of law is the lex situs i.e. Saskatchewan.  The application should be dismissed because it was the Saskatchewan government who should be getting the property.

(according to Re Hole = proceed of the sale is likely to be movable this is the wrong decision!) 
(b) 
Testate Succession

1. capacity, manner and formalities of making, and intrinsic validity.

When you are dealing with gifts under a will, characterise each gift and then determine whether each category of gifts (immovables, movables, gifts involving both) are valid.

All that stuff I taught you under intestate succession, should be the same for testate succession = there should only be one law. 

If make a will (dealing with movables) can get in probate in MB if will is valid in Prov where it was valid (even if not valid by law of MB).  Policy: want to fulfil the will in accordance with the intent of the T. 

See pages 112 – 114 for The Wills Act sections comprising the conflict of laws choice of law rules for the making (manner and formalities and intrinsic validity, but not capacity), revocation and construction of wills.  Note that section 42(1) provides several alternative connecting factors for formal validity.

Page 117 has the chart of the rule re Manner and formalities and intrinsic validity!
The choice of law rules for personal capacity of a testator to make a will are common law:

The lex situs for immovables and the testator’s lex domicilii at the time of making for movables.  

Question 77 (Page 117-118 and see March 21 Lindsay’s notes page 2)

Validity of residuary gift so far as MB house is concerned is governed by Lex situs.  What validity issues are out there:

a) Personal capacity – (immovable – lex situs at the time of the gift; when will made X is old enough to make the will by law of Arizona but not old enough by law of MB (21 age)) Give of residue wrt to the house is not valid by lex situs she does not have capacity. MB realty (lex situs = MB); Her domicile is Arizona when she made the will (will is governed by AZ but the gift itself is governed by MB thus will is valid but MB estate gift is invalid). X intestate wrt to MB house. 1973 Codicil, made when was 25 would perfect the residuary gift as so far the MB house is concerned. Wrt to gift of Movables, regardless of where they are situated they would be governed by the law of AZ (1968).  

b) MB resident was at time sui juris while vacationing in X, which proves for the making of oral testamentary gifts made a oral codicil deal with jewellery. Jewellery is movable = whether formal codicil is valid by s.41(2) of the Will’s Act, the manner and formality of making testamentary gift of movables are governed by the internal law of D’s domicile at death which is s.3 of the will’s act. Can also be valid by s.42(1)A ( valid

Question 78 (Page 118):

Some codicils conformed with Belgium, but some codicils are valid by MB. Whether  ( Movable + personal capacity issue (not issue of age nor indication of questionable mental capacity; MB = domicile at the time of the making of the will wrt this domicile in Belgium so applies Belgium law). Wrt to manner and formality, lex causae (domicile at death by s.41(2) or s.42(1)a the law of place where the Doc was made) (b. domicile at the time c. Habitual residence) all these law indicated law of Belgium

s.41(2) of the Act deal with intrinsic formality: lex causae would be the domicile of the (Immovable = lex situs) 

John’s notes:

No distinction is drawn for this purpose between lack of capacity due to immaturity or status and incapacity arising from ill health.

A beneficiary under a will has capacity to receive a legacy if he has capacity either by the law of his domicile or by the law of the testator's domicile.

The lex situs governs capacity both to make a will of immovables and to take under such a will.

2.
Dependants’ Relief Legislation (see starting at page 119):

Dependants Relief legislation empowers the superior trial court to entertain applications from designated dependants (souse, children, grandchildren, parents etc., it varies from place to place) to award them more or some of an estate than they will otherwise receive under the intestate succession legislation or will, as the case may be.  Dependants relief legislation is a component of the law of succession, not the law of administration of estates (Pouliot v. Cloutier).  Dependants relief legislation with respect to wills has to do with intrinsic vailidity (Re Butchart).

The deceased’s domicile (at death) is relevant only concerning dependants relief orders respecting movables.  Incidentally, with one caveat, an applicant for a dependants relief order does not have to be either resident or domiciled in the territory of the court (Re Parkanski).  The caveat is that the MLRC, in recommending the replacement of the former Testators Family Maintenance Act with the current Dependants Relief Act, recommended that the Act expressly provide for applications to be made by non-residents.  This recommendation was one of only three that were not implemented.  Probably, it is of no significance.

The lex causae of dependants relief, as a component of the law of succession, on an intestacy is the lex situs respecting immovables and the deceased’s lex domicilii at death respecting movables.  On a testacy, as a matter of intrinsic validity, the lex causae of dependants relief is also the lex situs for immovables, and the lex domicilii at death for movables.  Since courts will deal with proprietary issues regarding immovables, including succession, only in respect of immovables located within the court’s territory, it is understandable that courts will make dependants relief orders only in respect of immovables located within their territory, applying the lex fori.  The courts have only been willing to make orders respecting movables IF/where the deceased died domiciled within their territory.

If parent dies and there is children who are dependent upon parent for support and there is no provision for child in will then can get relief from the DRL.

Question 80   (page 120)

(a) Jurisdiction clause because of the wording “The court may order”

(b) Go back to s. 13(2).  He would dismiss the application.

(c) Deal with it on our own

3. 
Revocation of Wills and Codicils (see page 121)

If withdrawing or revoking it is a question of formal validity.

When dealing with a revocation governed by the law of the T’s domicile at the time respecting movables and by the lex situs respecting immovables.

You look to the law of the T’s domicile at the time of the subsequent marriage or divorce to determine the effect of the marriage or divorce on gifts of movables.

Question 81  (page 122)

(a) The revoking of the holograph will must be determined separately regarding movables and immovables.  Testator’s capacity not an issue since he is an RCMP.  For formal validity look to 41(2) and 42(1) of the Wills Act and they will tell you that the Law of Quebec will apply and there a holograph will is valid.  Therefore, court would decide the holograph will revokes the Ontario will and therefore that will govern the testator’s succession to movables.  Look to Manitoba immovable – testator’s capacity and formal validity of the holograph will is governed by the lex situs which is Manitoba by which the holograph will is valid and will govern.  So M will get the immovable.

(d) Starting off with T’s immovables in Manitoba issue will be validity of Scottish    will in terms of manners and formalities.  Dealing with manner and formality (s. 41(2)) Domicile at death (refer to Chart) which is Scottish Law by which the Scottish will is valid.  For Ontario immovables the Scottish will can only revoke if valid by lex situs which is Ontario law.  If wholly in writing then valid by question suggests not so not valid by Ontario.

John’s notes

Revocation of Wills and codicils:

The question whether a will is revoked by a later will or codicil containing an express revocation clause is governed by the law applicable to the validity of the later instrument. 

Revocation by subsequent marriage- The question whether marriage revokes a previous will of movables is governed by the law of the testator's domicile at the date of the marriage. A subsequent change of domicile is immaterial.

The question whether marriage revokes a previous will of immovables is governed by the lex situs.

Revocation by divorce or annulment of marriage:

In the absence of an express statutory choice of law rule, the effect of divorce or annulment on wills should be determined by the law of the testator's domicile at the time of the decree. As is the case of the effect of marriage on wills, this is a matter of matrimonial law not of testamentary law.

NOTE- Ontario Court of Appeal APPEAR to have adopted the view that the effect of divorce on a will is a matter of testamentary law governed in the case before it by the law of the situs of the immovable property belonging to the deceased. Thus, the ordinary rules of the conflict of laws are applicable (Page Estate v. Sachs).

Other testamentary modes of revocation (i.e. destruction of will) are probably governed by the law of the testator's domicile in the case of movables and by the lex situs in the case of immovables.

Quick summary:

Testamentary gifts (will or codicil) can be revoked by:

1. later will or codicil

2. tearing, burning of will

3. Subsequent marriage

4. Later writing of intention to revoke made in accordance with wills act.

5. Subsequent divorce insofar as gifts to ex-spouse are concerned.

4.
Construction of Wills and Codicils:   (page 123)

The construction of a will is governed by the law intended by the testator. In the case of a will of movables, this is presumed to be the law of the testator's domicile at the date of the execution of the will, but this presumption can be rebutted by any sufficient indication that the testator intended his or her will to be construed according to the law of another legal unit.

Prima facie, a will of immovables must be construed according to the law of the testator's domicile at the date of execution of the will.

5.
Marital Property Act (see notes starting at page 123):

Question 82

(a) Determined by the law of the spouse’s matrimonial domicile which is the law of the husband’s domicile at the time of marriage.

(b) Separate as to property.  If under MPA that is the law that is going to apply if not then the other place’s law will apply.

L.
Pleading and Proof of Foreign Law   (page 127)

The traditional means of establishing foreign law in conflict of law cases is that of "pleading and proof". The party relying upon the foreign law must allege the law in his pleadings, setting forth the effect of the law, and adduce evidence to prove it is a fact. To plead foreign law, a party must set out, with a reasonable degree of certainty, the particular provisions relied upon. A pleading with respect to foreign law should set out a concise statement of the particular provisions of the foreign law upon which the party relies. The onus of proving the foreign law is on the party alleging it. Foreign laws may be proven pursuant to statutory procedure or common law rules.

Who can prove foreign law?

1. A judge or legal practitioner from that foreign country

2. Teacher of law in that country

What can a court do to deal with conflicting testimony about foreign law?

· Court can examine for itself the decisions of foreign courts

· Can rely on legal texts from the country.

NOTE- If a foreign law has not been pleaded or proved the Manitoba court will assume that the foreign law is the same as Manitoba.

Question 83

(a) It is a matter of fact so if filing lawsuit or defence must include that “foreign Law applies and this is what it is. . .”  Must plead foreign law in the lawsuit.  If want to show judge what is foreign law then you get a certified copy of statute and signed by a lawyer in that jurisdiction.

(d ) Court will presume that it is the same law as the forum unless evidence can be proved to the contrary.  For interpretation issues could get affidavit from lawyer from other jurisdiction and cases on how to interpret this law.
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