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Arguments for Commercial Law

Promissory note is ambiguous on its face since there is only one signature written below the typewritten company name and signature not linked to corporate name.  I cannot sign on behalf of company and myself, therefore should allow in extrinsic evidence to prove that I did not intend to incur personal liability (Pearl)

 
       Is also ambiguous since promissory note states “we promise to pay” (Mauch, Medic, Pearl)

Does the following chart taken from the Holtz case apply?

(1) A note in which the company’s name is followed by three signatures is unambiguous.  Extrinsic evidence is not admissible and judgement will go against the three individuals even if it has already gone against the company (Daymond).

(2) The same rule applies where there are two signatures and the company’s name appears below them (Alliston).

(3) The rule does not apply in Ontario where there is only one unexplained signature either on a corporate cheque form (Etlin) or re a prom note under a stamped name of a corporation (Pearl).  

Payee -> the reason why extrinsic evidence allowed in in Pearl was to determine whether or not the signature on the note was actually that of the named signatory.  Once allowed in the court could not ignore that extrinsic evidence.  However here know is the signature of the signatory therefore no other reason to admit the extrinsic evidence, and note is not ambiguous on its face, therefore no extrinsic evidence should be allowed.  Because didn’t indicate was signing in representative capacity only, the signatory should be liable (Holtz)

Signatory -> Pearl not decided in way that Holtz said it was! (Erwin)!

The general rule is that any person who signs a promissory note without indicating his representative status or that otherwise he has no personal liability, is personally liable on the note (section 51). 

Courts have stated that unless such a note is ambiguous on its face, no evidence may be led to establish the character in which the person signed or, adversely, to affect his personal liability (Daymond).

My issue:

Besides the scenario where a promissory note reads “we promise to pay” what else is ambiguous?

To determine whether a promissory note or a cheque is ambiguous is it the number of signatures underneath the company name that is important?  From reading Holtz you would think that no matter the number of signatures there is no ambiguity (of course the court in that case even said that one signature under a company name is NOT ambiguous going against the SCC’s ruling in Pearl).  However from reading the other cases it seems that what is more important are factors such as those present in Etlin compared by the judge in Etlin to the factors in Daymond…specifically:

Factors to make ambiguous:

Cheque printed on company stationary, size of cheque number, name of company’s bank printed on the cheque, perforated stamp of a type in common use by business concerns and the signature of the signatory appearing upon the line provided for the signature of its signing officer, fact that a company cheque is of no effect unless countersigned by an authorised agent of the company  make it prima facie appear that of the company and no one else…therefore is ambiguous (Etlin).

vs.

Factors to say no ambiguity in Daymond:

Prom note on plain paper and had nothing upon it elsewhere to indicate that it was not the note of the individual defendants (with three names appearing separate from the company name and in no way identified with it).

And of course the judge in Etlin said that a cheque is ambiguous and extrinsic evidence may be heard particularly if its denial would lead to a gross miscarriage of justice.  Is this just a blanket statement that can be used by a judge whenever the judge wants to relieve the signatory from personal liability? 

