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CHEQUES

Where you bank and have cheques => DRAWEE

Person to whom you make cheque payable => PAYEE

Person who signs the cheque => DRAWER

PROMISSORY NOTES

Person who signs the note => PROMISOR

Person to whom you make note payable => PAYEE

When Payee signs the back of the cheque/prom note, payee => ENDORSOR

Person to whom cheque/prom note is endorsed => ENDORSEE

Original contract between A and B.  A negotiates/transfers rights to C. 

Advantages of being a holder in due course versus mere assignee:

(1) you take the document free and clear regardless of any defences that could’ve been raised against the original “assignor/creditor”.  (Debtor can go after, via original contract, the original creditor).

(2) If holder in due course of a note/cheque, in terms of bringing that action against whomever was the signor of that note/cheque, if holder can establish that the document is a valid prom note the presumption is that the creation of the prom note was valid…burden of proof falls upon the debtor.

3 MAJOR CONCERNS

(A) form of document requirements under the Bills of Exchange Act -> to amount to a promissory note/cheque/negotiable instrument under the Act;

(B) the document must be transferred properly (i.e. must be negotiated in correct manner under the Act) in order for the receiver to be a holder in due course;

(C) various requirements that holder must meet to be Holder in Due Course (Section 55)

Don’t just sue on “cheque” alone (i.e. you sue saying holder in due course) because document might not meet the requirements to actually qualify as a cheque under the Act. 

Also sue under Contract!

II. FORM

FORM OF DOCUMENT AND HOW IT BECOMES A NEGOTIABLE INSTRUMENT

Section 16 -> Bill of Exchange

Section 165 -> Cheque

Sections 16 + 165 -> cheque

Section 176 -> Promissory Note

Form of document on its face

Clear, unequivocal, unambiguous wording

Therefore IOU $100 while an acknowledgement of a debt is not a promissory note because the document on its face doesn’t contain a clear, unequivocal, unambiguous promise to pay.

“Pay to the order of” all re section 16 – ordering bank to pay payee or anyone to whom payee negotiates cheque

or 

An EXPRESS promise to pay – promissory note

1. In writing

Prom note/cheque MUST be in writing!

2.    Unconditional

Section 16 – Bill of exchange is an UNCONDITIONAL order in writing

Section 176 – Promissory note is an UNCONDITIONAL promise to pay money in writing

You can sue payer on the cheque

You CANNOT sue payer’s bank

Payee can sue payee’s bank for refusing to pay

Conditional Sales Contracts

· when you buy something under a conditional sales contract you don’t have to pay for the full amount up front.  

· Title only passes once you have fully paid for item.  Until you fully pay, seller keeps title.

· Usually in addition to the conditional sales contract, the seller gets you to sign a promissory note for the full amount plus interest.

In Killoran Duff and Idington decided that the “collateral agreement” did not qualify the absolute obligation etc in such a way as to make the promissory note “conditional” and therefore the note was unconditional and therefore a promissory note under the Bills of Exchange Act.  Both pointed to the existence of the cut-off clause in the conditional sales contract that stated the assignee should be treated as an HinDC as evidence in support of the idea that the original parties intended the note to be an unconditional promissory note.  This intention was said to support the validity of the promissory note.

Mignault in Killoran just decided that the promissory note was severable from the conditional sales contract and therefore even though it wasn’t on a separate piece of paper it should be treated as being separate and therefore unconditional.

According to Anglin and Brodeur in Killoran the problem with declaring the notes to be promissory notes under the Bills of Exchange Act is the fact that they are attached to the conditional sales contract and therefore are not “unconditional” as required under the Act? (As supported by Pigeon in para. 11 of Range?)

Anglin and Brodeur therefore ruled via the cut-off clause in the conditional sales contract (not present in Range) that the Debtor was estopped from raising the defence against the Finance Co.  

KEY:  Objective test – would a reasonable person regard the documents as one, therefore cannot sever or as two?

(1) If the finance company provided no consideration for the cut-off clause benefit, how can the company use the clause as a sword in equity to sue for payment? 

The finance company isn’t using the cut-off clause as a sword but rather is suing as of right as an assignee under the contract.  It is the drawer who then is estopped from raising the defence as a shield because of the cut-off clause that he agreed to in the original contract. 

But if the finance co. does not have clean hands, for example because it knows of the possible defence before it is negotiated the note, it may be estopped itself from raising the cut-off clause.

(2) If a cut-off clause may be used as evidence of an intention that the note be an unconditional promissory note, and if that intention helps prove that the promissory note is unconditional and therefore a valid promissory note under the Bills of Exchange Act, why didn’t the court rule that way in Fulkerth? AND If, as according to Mignault in Killoran, a promissory note is always to be treated as being severable from the attached conditional sales contract, why didn’t the finance companies in Range and Fulkerth win based on their promissory notes?

The validity of a promissory note is determined pursuant to section 176 and not contract law.

Arguably the SCC was wrong in Killoran because whether a promissory note is conditional or not has to be determined by looking at the face of the promissory note.  A promissory note that is defective under s. 176 cannot be made 'right' by contractual stipulation; the Act governs the validity of a promissory note; a cut-off clause cannot create a promissory note.

The problem arises when as in Killoran, the promissory note and the contract are contained in one document -- that's a severability issue and that's where intention (objectively) comes in.  Severability in law is always based upon an object test - would a reasonable person regard the documents as two or one.

Traders was so connected to the drafting and formation of the conditional sales contract and to the obligations under it (para 59) that the court decided that in the particular facts of that case the conditional sales contract was not merely a collateral contract.  

Also, Traders was aware of the lack of tractor and therefore did not acquire the note in good faith?

Killoran – F.Co. WON -> horse, sued on both promissory note and the contract

Range – F. Co. LOST -> coat, sued on the promissory note, no cut-off clause in the contract

Fulkerth – F. Co -> tractor, sued on the promissory note ONLY so couldn’t raise argument that could be treated like a HinDC because of cut-off clause rather could only use clause as evidence of an intention

3. Addressed by one person to another

Section 17(2) – bill may be addressed to 2 BUT an order addressed to 2 drawees in the alternative or in succession is not a bill

Section 19 – drawee must be named or otherwise indicated in a bill with reasonable certainty

Section 25 – where in a bill drawer and drawee are the same person, or where the drawee is a fictitious person or a person not having capacity to contract, the holder may treat the instrument, at his option, either as a bill or as a note

4.
Signed by the person giving it
Section 4 – don’t need to sign with own hand, X’s signature can be written by someone else by or under his authority.

Section 5 – Seal of a corporation is sufficient

Section 46(2) – corporations can only incur liability if may do so under law in force relating

Section 50 – signature by procuration operates as notice that the agent has but a limited authority to sign, and the principal is bound by such signature only if the agent in so signing was acting within the actual limits of his authority

Section 51 (1) Where a person signs a bill as drawer, endorser or acceptor and adds words to his signature indicating that he has signed for or on behalf of a principal, or in a representative character, he is not personally liable thereon, but the mere addition to his signature of words describing him as an agent, or as filling a representative character, does not exempt him from personal liability.


    (2) In determining whether a signature on a bill is that of the principal or that of the agent by whose hand it is written, the construction MOST favourable to the validity of the instrument shall be adopted.

Section 130 – No person is liable as drawer, endorser or acceptor of a bill who has not signed it as such, but when a person signs a bill otherwise than as a drawer or acceptor, he thereby incurs the liabilities of an endorser to a holder in due course and is subject to all the provisions of this Act respecting endorsers.

Section 131 (1) Where a person signs a bill in a trade-name or assumed name, he is liable thereon as if he signed it in his own name.


      (2) The signature of the name of a firm is equivalent to the signature, by the person so signing, of the names of all persons liable as partners in that firm.

Problems arise when there is a company name and signatures on the promissory note.  Who is liable – the company, the signatories, both?

Albert Pearl 

1 signature on prom note => can’t be signing on behalf of both the company and the person, therefore is ambiguous.  Extrinsic evidence is admitted to determine what is intended.

OR

Broader view of Pearl => allow in extrinsic evidence where it would otherwise be obvious injustice (once introduced for whatever reason, is introduced)

S. 51 provides that if a person signs and adds words indicating they are signing in their representative capacity they are NOT liable.

Therefore if no words are added one would think that the signor must be personally liable.

Also, when promissory note begins with “we promise to pay”, who is we?

Nemiroff said under strict interpretation of section 51 the drawee is not liable

However the courts have held that if the promissory note is ambiguous as to the giver of the note, then have to look to intent of parties.  (Nemiroff said that nothing in the wording of the Act would suggest this approach).

What constitutes ambiguity?

Courts have relied on the “we promise to pay” to find ambiguity – Medic and Pearl
What about cheques?

With a cheque there is no we…rather just says pay to the order of

Under section 51 a person is personally liable unless he signs as a representative of the company.  Signatory should sign “p.p.” – per procuration = in a representative capacity.

According to s. 51, putting “president” or “treasurer” beside the signature is NOT enough.

Is ambiguous if anything causes a reasonable person to be unsure, looking at the face of the PN, who is meant to be liable.

(1) The general rule is that any person who signs a promissory note without indicating his representative status or that otherwise he has no personal liability, is personally liable on the note (section 51).

(2) Unless such a note is ambiguous on its face, no evidence may be led to establish the character in which the person signed or, adversely, to affect his personal liability (Daymond).

(3) A note in which the company’s name is followed by three signatures is unambiguous.  Extrinsic evidence is not admissible and judgement will go against the three individuals even if it has already gone against the company (Daymond).

Factors to say no ambiguity in Daymond:

Prom note on plain paper and had nothing upon it elsewhere to indicate that it was not the note of the individual defendants (with three names appearing separate from the company name and in no way identified with it)

(4) The same rule applies where there are two signatures and the company’s name appears below them (Alliston).

(5) The rule does not apply in Ontario where there is only one unexplained signature either on a corporate cheque form (Etlin) or re a prom note under a stamped name of a corporation (Pearl).  

Factors to make ambiguous:

Anything that causes a reasonable person to be unsure, looking at the face of the PN, who is meant to be liable.

Cheque printed on company stationary, size of cheque number, name of company’s bank printed on the cheque, perforated stamp of a type in common use by business concerns and the signature of the signatory appearing upon the line provided for the signature of its signing officer, fact that a company cheque is of no effect unless countersigned by an authorised agent of the company  make it prima facie appear that of the company and no one else…therefore is ambiguous (Etlin).

Payee -> the reason why extrinsic evidence allowed in in Pearl was to determine whether or not the signature on the note was actually that of the named signatory.  Once allowed in the court could not ignore that extrinsic evidence.  However here know is the signature of the signatory therefore no other reason to admit the extrinsic evidence, and note is not ambiguous on its face, therefore no extrinsic evidence should be allowed.  Because didn’t indicate was signing in representative capacity only, the signatory should be liable (Holtz)

Signatory -> Pearl not decided in way that Holtz said it was! (Erwin)!

(6) Such a cheque is ambiguous and extrinsic evidence may be heard particularly if its denial would lead to a gross miscarriage of justice (Etlin)

This perhaps is just a blanket statement that can be used by a judge whenever the judge wants to relieve the signatory from personal liability.  Bear in mind though that in all of these cases the plaintiff was the payee who, arguably, knew who was meant to be liable on the PN or cheque and who after the fact is trying to render someone else liable.

Daymond (1956 ONCA) - A note in which the company’s name is followed by three signatures is unambiguous.  Extrinsic evidence is not admissible and judgement will go against the three individuals even if it has already gone against the company.

Mauch (1964 BCSC) – A note stating “On Demand “We” promise to pay”, company name with the individual defendant signature underneath.  We deemed ambiguous.  Extrinsic evidence allowed.  Based on that evidence (“I will see that you get paid”) decided that individual defendant did intend to be personally liable.

Medic (1976 BCSC) - A note in which the company’s name is followed by two signatures, and, “we promise to pay”.  Ambiguity therefore evidence of surrounding circumstances allowed in, personally not liable.

Holtz (1980 ONHC) – cheque in which the company’s name is followed by one signature.  No ambiguity on the face of cheque therefore extrinsic evidence not allowed.  Individual defendant personally liable.

Etlin (1962 ONCA) – company cheque in which the company’s name is followed by one signature.  Ambiguous therefore extrinsic evidence allowed.  Individual defendant not personally liable.  

Allprint (1982 ONCA) – company cheque in which the company’s name is followed by one signature. Ambiguous therefore extrinsic evidence allowed.  Individual defendant not personally liable.

Pearl (1974 SCC) – A note in which the company’s name is followed by one signature, and, “we promise to pay”.  Ambiguous, extrinsic evidence allowed.  Individual defendant not personally liable.  

5. Payable on demand or at a fixed and determinable future time

Section 6 – Computation of time

Section 22 (1) A bill is payable on demand (a) that is expressed to be payable on demand or on presentation; or (2) in which no time for payment is expressed. 


   (2) Where a bill is accepted or endorsed when it is overdue, it shall, with respect to the acceptor who so accepts it, or any endorser who so endorses it, be deemed a bill payable on demand.

Section 23 – Determinable future time

Section 25 - where in a bill drawer and drawee are the same person, or where the drawee is a fictitious person or a person not having capacity to contract, the holder may treat the instrument, at his option, either as a bill or as a note

Section 26 – A bill is not invalid by reason only that it (a) is not dated; (b) does not specify the value given, or that any value has been given therefor; (c) does not specify the place where it is drawn or the place where it is payable; or (d) is antedated or post-dated, or bears date on a Sunday or other non-juridical day.

Section 27 – Sum criteria

Section 29 – Undated bill payable after date

Section 41 – Computation of time, Non-juridical Days and Days of Grace

Section 42 – Non-juridical days

Section 43 – Time of Payment

Section 44 – Sight bill

Section 45 – Due date

Section 182 – Not deemed overdue

Section 16 – A document ‘payable on demand’ when so expressed

If no time is stated on a document, more typically it is deemed to be payable on demand.

Cheques are payable on demand.

A cheque is distinguishable from a negotiable instrument that is fixed and determinable to be payable at a later date.  You need a fixed and determinable future event even if you don’t know when that event will specifically happen (i.e. must know will happen even if don’t know when it will happen).  

A negotiable instrument has to be payable on demand OR fixed and determinable at a later date.

A document that has partial payment on a fixed date with the rest payable on demand is fatal as a negotiable instrument (though you can still sue on it).

If a negotiable instrument is payable on a fixed date, anything beyond that date becomes overdue.

What about a promissory note payable on demand?  When is it overdue?  Section 69

(Tort – 2 years, Contract – 6 years to sue???)

You have 6 years to sue on the cheque, just like under contract. (I.e. while bank might not want to cash the cheque, the signatory is still liable on the cheque for 6 years).

6. A sum certain in Money

Section 27 - Sum criteria

Section 162 – Currency exchange rate

A bill must be expressed to be payable in money for a certain amount.  Cannot have a bill that is payable in goods and money.  

Can have a bill payable in instalments.  If a note provides payment in instalments and there is a default, payee can only sue for the amounts THEN owing.

Acceleration clauses are allowed.  An acceleration clause provides that if any balance is outstanding then full amount yet owing is payable (i.e. payee can demand full balance).

If no interest rate is stated on the document (ex. prom. note) then there is no interest.

If the document just states “with interest” then it is the rate prescribed under the Interest Act that is applicable.

The interest rate runs from the date of the note until its maturity date but not after.  (i.e. Must state interest payable during currency of the note and after its maturity).

A varying interest rate tied into banking practice (according to how the Bank of Canada determines) is allowed under the Bills of Exchange Act because you can still always determine the amount.

Unless says otherwise, interest on annual scheme.

7.
To or to the order of a specified person or bearer

Section 18 – A bill may be drawn payable to, or to the order of, the drawer, or it may be drawn payable to, r to the order of, the drawee.

Section 20 (1) When a bill contains words prohibiting transfer, or indicating an intention that it should not be transferable, it is valid as between the parties thereto, but it is not negotiable.


    (2) A negotiable bill may be payable either to order or to bearer.

(3) A bill is payable to bearer that is expressed to be so payable, or on which the only or last endorsement is an endorsement in blank.

(4) Where a bill is not payable to bearer, the payee must be named or otherwise indicated therein with reasonable certainty.

(5) Where the payee is a fictitious or non-existing person, the bill may be treated as payable to bearer.

Section 21 (1) A bill is payable to order that is expressed to be so payable, or that is expressed to be payable to a particular person, and does not contain words prohibiting transfer or indicating an intention that it should not be transferable.


    (2) Where a bill, either originally or by endorsement, is expressed to be payable to the order of a specified person, and not to him or his order, it is nevertheless payable to him or his order at his option.

A negotiable instrument must be addressed / made payable to the order of a specified person or to the bearer (but NOT to both).

“Cheque payable to A” is the same thing as “Pay to the order of A” -> both mean that what you are doing in the case of a cheque is you are directing your bank to pay this person or anyone who this person orders to be paid.  Document must be negotiated by delivery AND endorsement for endorsee to be able to cash (section 59(3)).

Document said to be payable to “Bearer” => document payable to anyone who is in possession of the document.  It is negotiated by possession/delivery alone (you don’t need endorsement so don’t care if have forged endorsement) (section 59(2)).

When person to whom the document is payable signs on the back without more, the document is called endorsed in blank.  From that point forward it becomes payable to bearer.  To preserve the “to the order” you have to write to whom you are endorsing “to the order of x”.

The payee must be a specified person named with certainty.  (For example, cannot have payable to candi or a member of her family since cannot id with absolute certainty, and therefore the cheque would be invalid).

Payable to “cash” is treated as payable to bearer.

Sometimes payee’s name is not filled in.  Section 16 of the Bills of Exchange Act states …addressed by one person to another…

What are the possibilities: 

(1) not valid because under Act the name is not there;

(2) payable to order;

(3) payable to bearer

At least 3 cases which say 3 different things:

(1) no payee, no cheque (District)

(2) payable to order: J.I. Case – involved someone by the name of Hoss who was a thresher for Desmond.  In respect of threshing work, a prom note was prepared.  Pursuant to the promissory note was a promise to pay $ by a certain date, signed by Desmond who gave it to Hoss but Hoss’s name never mentioned.  Hoss transferred the note to J.I. Threshing.  Court held was a valid promissory note and was payable to the order of Hoss.  Look to extrinsic evidence to determine intention.  (Could all be obiter though because Desmond did pay J.I. Threshing, matters before the court didn’t turn on whether was valid prom note or not).

(3) Payable to bearer: Dodd – trade in of vehicle, prom note issued in respect of that vehicle.  Prom note described the vehicle but didn’t name the payee.  

Nemiroff said (2) makes the most sense, need extrinsic evidence.  Means now looking re signatures on the back ex post facto and determining forgeries from valids.

If look to Bills of Exchange Act it would imply no payee, not valid period.

Remember, if between the two original parties, even if cannot sue on the note can still sue on contract.

a) Fictitious or non-existing payee
Section 20 (5) Where the payee is a fictitious or non-existing person, the bill may be treated as payable to bearer.

Clutton
F: document payable to “George Brett”.   Court found that payee was non-existent because it was admitted by the parties that he was non-existent.  Court treated document as payable to bearer so endorsement forgery irrelevant.

Canada Trust Co. 

F: Pension ‘cheque’ (not really cheque because not drawn on a bank and by definition of the Act, must be drawn on a bank) issued by the Federal Government payable to pensioner Mr. Carpenter.  Mr. Carpenter died and cheques kept coming.  Mrs. C signed her dead husband’s name on back of cheque (i.e. she forged the endorsements) and kept cashing them. 

I: Was Mr. Carpenter a fictitious or non-existent payee?

A: Was this forgery of any consequence because wouldn’t be if cheques treated as payable to bearer?  

H: Dead = non-existent and therefore cheque payable to bearer and therefore negotiated/transferred by delivery alone.

Concrete Column
F: Clerk created 2 different batches of cheques and all made payable to: (1) former employees; (2) made up names (just as easily taken out of phone book)

I: Were the made up names fictitious or non-existent payees?

H: Made up names were non-existent payees because they were not known to the Company.  

If payee not known to the drawer company, then the payee is said to be fictitious and therefore the cheques are payable to bearer.

Barbeau

F: B wanted to buy some land.  B secured services of T to go and find some land.  T said “I’ve found land, land owned by Maher.  B made cheque payable to Maher in belief T would take cheque to Maher and get land.  T with cheque in hand forged Maher’s name on the back and cashed the cheque.

I: Was Maher a fictitious or non-existent payee?

A: If payable to order (existed/non-fictitious) and bank took money out of B’s account to cash the cheque this was because of forgery.  Bank would have to pay the money back into B’s account.  Bank would have to go after T.  If payable to bearer (non-existent/fictitious payee) then B liable to bank.

H: Maher ‘known’ to B because B believed that M existed.  Because of this, M was non non-existent and therefore the cheque was payable to order.  Bank screwed up because of forged endorsement and therefore bank liable pursuant to section 48(3).

Acceptor = drawee bank who issues certified cheque (when issuing on drawer’s behalf, bank signs the cheque) thereby incurring liability.  A payee can sue Acceptor as well as drawee.

Vagliano

F: Bills in question purported to be drawn by Vucina, were, in fact, entirely the production of G, a clerk in the service of Vagliano brothers.  G fraudulently procured the necessary forms to be printed and filled them up, inserting the name of Vucina as drawer and of Petridi as payees.  A firm of Petridi had been the payee of some genuine bills previously drawn by Vucina upon Vagliano Bros.  Vagliano Bros. (drawee) accepted the bills, payable at the Bank of England.  They were presented for payment with G forged endorsements and were paid to the persons presenting them at maturity.

A: When Vagliano Bros. signed the cheque it became an acceptor.  As an acceptor of a pay to order bill it was liable to payee or anyone to whom payee endorses cheque.  As an acceptor of a bill payable to bearer bill though, Vagliano Bros. would be liable to pay whomever was bearer.  Bank of England tried to cash the cheque.  Question was whether BofEng was a “bearer” or was the bill payable to order?

H: Bill payable to order since Petridi “fictitious” under the Act.  Bank of England entitled to keep money, Key here in determining was fictitious payee was the intention of G when name put in by G by way of pretence.  (Only G who signed cheque – he forged drawer’s signature).  In order to establish the right to treat a bill as payable to bearer it is enough to prove that the payee is in fact a fictitious person.  It is not necessary to charge the acceptor to prove in addition that he was cognisant of the fictitious character of the payee.

Whenever the name inserted as that of the payee is so inserted by way of pretence merely, without any intention that payment shall only be made in conformity therewith, the payee is a fictitious person within the meaning of the statute, whether the name be that of an existing person, or of one who has no existence, and that the bill may, in each case, be treated by a lawful holder as payable to bearer.

Concrete Column
F: Payroll clerk created batch of cheques made payable to former employees who were not owed money.  Clerk included these cheques among many presented to the authorised signing officer of the company.  Clerk then got the cheques, forged the endorsements and cashed the cheques at a bank.  

I: Were the payees fictitious or non-existent thereby making the cheques payable to bearer?

A: Here the real drawer actually signed the cheques (vs. in Vagliano).  Even though fraudulent employee never intended ‘payees’ to collect, these real persons ‘existed’ and because real drawer ‘intended’ to pay those persons (having been induced by fraud to believe ‘payees’ owed money) these payees were neither fictitious nor non-existent.

H: Intention of the drawer test.  Didn’t impute intention of fraudulent employee to be intention of drawer.  Because drawer “intended” to pay former employees, believing these people owed money, cheques payable to order.

Fok Cheong

F: cheques signed by 1 of the SH and directors of the Co.  He made cheques payable to a known creditor of the co. but did so with the intention of forging the endorsements and keeping the money.

A: He had signing power of the Co.  He was a directing mind.  

H: He never intended for the payee to be paid so the cheques were payable to bearer.

Kelly Funeral Homes Ltd.
F: Kelly was founder and major SH of Ltd.  Kelly appointed Larkin to be manager.  Larkin fraudulently negotiated cheques written on the Ltd. account at CIBC.  Larkin had signing authority.  Larkin made cheques payable to real persons and made up names.  He presented the cheques for payment when he went to CIBC to make Ltd. deposits.  Larkin forged the endorsement of the payees, having never intended that the payees actually receive the funds.

H: Cheques payable to bearer. Where a person is duped into signing a cheque, believing that it is intended for the payee named thereon, this is not a fictitious payee situation since the drawer believes that the cheque is a debt owed to the person named.  However, when there are two signatories on the cheque, one of whom is the rogue who intends to pocket the proceeds, the other is the employee who is tricked into signing the cheque by the rogue in the belief that it will be paid to the person paid, courts look to see which is the controlling intention.  (given free hand in the running of the company, few, if any, questions asked when the cheques were issued) The payees under these cheques are fictitious since the intention of the controlling signatory is deemed to be the intention of the company.

Boma Manufacturing Ltd.
F: Alm made out cheques to existing employees never intending those employees be paid.

A: Alm was only a signing officer, and even at that she could only sign when other officer not available.  Court screwed up Agency theory here big time!  

H: It is the intention of the drawer that is significant for the purpose of s. 20(5), not the intention of the signatory of the cheque.  The drawer is the entity out of whose bank account the cheques were drawn.

Dissent: Where the fraudulent employee is a signing officer of the drawer, then his intent must be taken as being the intent of the drawer.  A principal is bound by the acts of an agent when that agent is acting within the scope of his or her ordinary or apparent authority.  The agent does not cease to bind the principal when he acts fraudulently in furtherance of his own purposes.

BNS v. TD May 2000, ONCA

F: mere employee forged name of drawer.

H: Intention of drawer test.  Here drawer cannot be said to have intended to pay payee.  Therefore payee fictitious and cheques payable to bearer (BNS)

III. NEGOTIATION

Section 20 (1) When a bill contains words prohibiting transfer, or indicating an intention that it should not be transferable, it is valid as between the parties thereto, but it is not negotiable.


    (2) A negotiable bill may be payable either to order or to bearer.

(6) A bill is payable to bearer that is expressed to be so payable, or on which the only or last endorsement is an endorsement in blank.

(7) Where a bill is not payable to bearer, the payee must be named or otherwise indicated therein with reasonable certainty.

(8) Where the payee is a fictitious or non-existing person, the bill may be treated as payable to bearer.

Section 59 (1) A bill is negotiated when it is transferred from one person to another in such a manner as to constitute the transferee the holder of the bill.


   (2) A bill payable to bearer is negotiated by delivery.

          (3) A bill payable to order is negotiated by the endorsement of the holder.

Section 68 – Where a bill is negotiable in its origin, it continues to be negotiable until it has been (a) restrictively endorsed; or (b) discharged by payment or otherwise.

Section 69 (1) Where an overdue bill is negotiated, it can be negotiated only subject to any defect of title affecting it at its maturity, and thenceforward no person who takes it can acquire or give a better title than the person from whom he took it had.


   (2) A bill payable on demand is deemed to be overdue, within the meaning and for the purposes of this section, when it appears on the face of it to have been in circulation for an unreasonable length of time.


   (3) What is an unreasonable length of time for the purpose of subsection (2) is a question of fact.

Section 70 – Except where an endorsement bears date after maturity of the bill, every negotiation is, in the absence of evidence to the contrary, deemed to have been effected before the bill was overdue.

Section 72 – Where a bill is negotiated back to the drawer, to a prior endorser or to the acceptor, that party may, subject to this Act, reissue and further negotiate the bill, but he is not entitled to enforce the payment of the bill against any intervening party to whom he was previously liable.

1. Negotiation vs. assignment

An assignee of a contract, unlike the holder in due course of a negotiated bill of exchange, takes subject to all the equities between the original parties, which have arisen prior to the date of notice of assignment to the party sought to be charged.

2. Presumption of delivery

Section 38 – Every contract on a bill, whether it is the drawer’s, the acceptor’s or an endorser’s, is incomplete and revocable until delivery of the instrument in order to give effect thereto, but where an acceptance is written on a bill and the drawee gives notice to, or according to the directions of, the person entitled to the bill that he has accepted it, the acceptance then becomes complete and irrevocable.

Section 39 (1) As between immediate parties and as regards a remote party, other than a holder in due course, the delivery of a bill (a) in order to be effectual must be made either by or under the authority of the party drawing, accepting or endorsing, as the case may be; or (b) may be shown to have been conditional or for a special purpose only, and not for the purpose of transferring the property in the bill.

                  (2) Where the bill is in the hands of a holder in due course, a valid delivery of the bill by all parties prior to him, so as to make them liable to him, is conclusively presumed.

Section 40 Where a bill is no longer in the possession of a party who has signed it as drawer, acceptor or endorser, a valid and unconditional delivery by him is presumed until the contrary is proved.

Delivery of a document: transfer of possession from 1 person to another is critical (Section 2 – means transfer of possession, actual or constructive, from one person to another).

If have a cheque payable to A signed by B, endorsed by A, and finds its way into the hands of X who becomes a holder in due course.  Section 39(2) valid delivery is “conclusively presumed.”  Reading this you might think that none of the previous people can argue, oh it was never delivered at any point…BUT

McKenty v. Vanhorenback
F: guy makes cheque payable to bearer and left it on his desk.  Someone came and grabbed it.  Eventually the cheque got to another person – holder in due course?

I: Was there valid delivery in the first instance?

A: Guy argued never delivered the cheque so cheque not valid negotiable instrument so not liable.  HinDC argued that according to section 39(2), delivery is conclusively presumed, you signed, I got, document clearly document meeting section 16 requirements so too bad guy.

H: Court applied quote from Baxendale to say difference between delivery and first delivery (‘issue’).  If cheque never been issued you can’t raise delivery as defence.

According to Nemiroff, McKenty relied upon Baxendale case incorrectly since Baxendale facts dealt with a blank instrument that was taken which is completely different from case at bar where was a complete instrument that was taken (as pointed out by Anglin in Ray).  Under section 39(2), a delivery is a delivery is a delivery.

National Bank of Canada v. Tardivel Associates et al. (1993) ON Gen. Div., aff. ONCA

F: Cheque payable to order of payee, cheque left there, payee came along and stole cheque

H: Since the victim of the theft had no intention to issue it, the cheque never became a negotiable instrument.

3. Delivery of an incomplete instrument

Section 30 – Where a simple signature on a blank paper is delivered by the signor in order that it may be converted into a bill, it operates, in the absence of evidence to the contrary, as an authority to fill it up as a complete bill for any amount, using the signature for that of the drawer or acceptor, or an endorser, and, in like manner, when a bill is wanting in any material particular, the person in possession of it has, in the absence of evidence to the contrary, the authority to fill up the omission in any way he thinks fit.

Section 31 (1) In order that any instrument referred to in section 30 when completed may be enforceable against any person who became a party thereto prior to its completion, it must be filled up within a reasonable time and strictly in accordance with the authority given, but where any such instrument, after completion, is negotiated to a holder in due course, it is valid and effectual for all purposes in his hands, and he may enforce it as if it had been filled up within a reasonable time and strictly in accordance with the authority given.


  (2) Reasonable time within the meaning of this section is a question of fact.

Smith v. Prosser (1907) CA

F: D left signed but blank prom notes with T.  D told T to hold onto them and only upon order of D should T do anything.  T converted notes for own use.  Notes found way into hands of HinDC.

A: He delivered the notes to T, not as notes to be issued, and which T was from the first to have authority to fill up and issue, but as custodian only, and intending that the notes should not be issued until he sent instructions to that effect from England.

H: In the absence of a delivery of notes to an agent with the intention that they shall be negotiated, or at any rate that the agent shall have power to negotiate them, the signor is not responsible even to a bona fide holder for value.  

Ray v. Wilson (1911) SCC

F: Resp bought house.  Anticipating repairs, Resp signed several bills but otherwise left blank.  He delivered them to T with instructions to fill up the blanks and issue them as completed notes if and when it became necessary to procure money to pay for the anticipated repairs.  T filled in the form making note payable on demand and in breach of his duty he issued it in its completed form.  App holder in due course of the note.

H: Resp intended T to be mere custodian.

Where the signer intended the instrument signed by him to become a bill or note, and authorised its issue for that purpose.  Where that intention is proved it matters not whether his instructions to the person he delivered it to were exceeded or not.  He is liable upon it.  If it is shown that the instrument signed was not intended to be issued or became a bill or note, but was left for safe custody in some agent’s hands to await further instructions as to its issue he is not liable if the bill or note is fraudulently issued by the agent or holder without such further instructions.  Sections 30 and 31 have no application to such a case; that their operation is confined to those cases in which there is a limited or conditional authority…

Anglin: In order to sustain the confidence of the commercial community in the title obtained by the bona fide holder of a negotiable instrument, it has been conclusively established that, if the maker or owner of it entrusts it in complete and negotiable form to a broker or agent, a person taking it from him for value and in good faith – although in parting with it he acts without any authority or in breach of express instructions – acquires an incontestable title and right of property.  But the person who merely deposits with a custodian a blank form of note bearing his signature does not issue it “intending it to be used.” Baxendale
Dissent (Fitzpatrick) – case of handing over with some authority.  T abused that authority but pursuant to sections 30 and 31, Resp still liable to holder in due course.

IV. THE LIABILITY OF THE PARTIES

1. Drawee

Section 126 – A bill, of itself, does not operate as an assignment of funds in the hands of the drawee available for the payment thereof, and the drawee of a bill who does not accept as required by this Act is not liable on the instrument.

Drawee – bank upon whom draw cheque.  Bank not liable as a drawee (until the drawee decides to sign/endorse/certify a cheque thereby turning itself into an acceptor incurring liability).

2. Acceptor

Section 127 – The acceptor of a bill by accepting it engages that he will pay it according to the tenor of his acceptance.

Section 128 – The acceptor of a bill by accepting it is precluded from denying to a holder in due course (a) the existence of the drawer, the genuineness of his signature and his capacity and authority to draw the bill;  (c) in the case of a bill payable to drawer’s order, the then capacity of the drawer to endorse, but not the genuineness or validity of his endorsement; or (c) in the case of a bill payable to the order of a third person, the existence of the payee and his then capacity to endorse, but not the genuineness or validity of his endorsement. 

3. Drawer / Maker

Section 129 – The drawer of a bill by drawing it (a) engages that on due presentment it shall be accepted and paid according to its tenor, and that if it dishonoured he will compensate the holder or any endorser who is compelled to pay it, if the requisite proceedings on dishonour are duly taken; and (b) is precluded from denying to a holder in due course the existence of the payee and his then capacity to endorse.

i.e. By writing a cheque, your liability begins only if the bank upon whom you draw the cheque refuses to pay out.

Section 134 – In the case of a bill that has been dishonoured, the holder may recover from any party liable on the bill, the drawer who has been compelled to pay the bill may recover from the acceptor, and an endorser who has been compelled to pay the bill may recover from the acceptor or from the drawer, or from a prior endorser, the damages prescribed in section 133.

Section 139 – Subject to the provisions of section 138 with respect to an accommodation bill, when a bill is paid by the drawer or endorser, it is not discharged, but (a) where a bill payable to, or to the order of, a third party is paid by the drawer, the drawer may enforce payment thereof against the acceptor, but may not reissue the bill; and (b) where a bill is paid by an endorser, or where a bill payable to drawer’s order is paid by the drawer, the party paying it is remitted to his former rights as regards the acceptor or antecedent parties, and he may, if he thinks fit, strike out his own and subsequent endorsements and again negotiate the bill.

Section 33 – The drawer of a bill, and any endorser, may insert therein an express stipulation (a) negativing or limiting his own liability to the holder; or (b) waiving, with respect to himself, some or all of the holder’s duties.

Maker

Section 185(a) – The maker or a note, by making it, (a) engages that he will pay it according to its tenor

4. Endorser

Section 132 – The endorser of a bill by endorsing it, subject to the effect of any express stipulation authorised by this Act, (a) engages that on due presentment it shall be accepted and paid according to its tenor, and that if it is dishonoured he will compensate the holder or a subsequent endorser who is compelled to pay it, if the requisite proceedings on dishonour are duly taken; (b) is precluded from denying to a holder in due course the genuineness and regularity in all respects of the drawer’s signature and all previous endorsements; and (c) is precluded from denying to his immediate or a subsequent endorsee that the bill was, at the time of his endorsement, a valid and subsisting bill, and that he had then a good title thereto.

i.e. endorser when he signs the document becomes liable and incurs liability.  If the bank upon whom the cheque is drawn bounces the cheque, the payee can sue the endorser, acceptor, payer…

a)
Mechanics of proper endorsement

Section 61 (1) An endorsement in order to operate as a negotiation must be (a) written on the bill itself and be signed by the endorser; and (b) an endorsement of the entire bill.

To be an endorser you have to be a holder who signs.  A holder is someone who is a payee or an endorsee of a bill or in possession of a bearer bill (section 2).

You have to deliver the document in order for your endorsement to be complete.

Delivery is conclusively presumed (except for the McKenty decision).

Bank of Montreal v. Heidt (1972) SaskDC

F: Cheque drawn on BofM made payable to Heidt.  Heidt took the cheque to that BofM.  BofM got Heidt to sign the cheque.  BofM gives the money to Heidt.  BofM then looked and found no money in payer’s account.  Payer is gone.  BofM wants money back from Heidt arguing Heidt is an endorser.

H: Heidt is not an endorser because when he signed he signed as receipt to acknowledge payment and not as an endorser.

If the Drawee Bank cashes the cheque and gives the money to the endorser, the drawee cannot later come after the endorser.  There is no dishonoured cheque here.  An endorser only incurs liability if the bank upon which the cheque was drawn refuses to honour it (section 132).  

Section 62(2) – When a bill is payable to the order of two or more payees or endorsees who are not partners, all must endorse, unless the one endorsing has authority to endorse for the others.

Section 61(3) – Can’t have a partial endorsement as to funds. (ex. cheque for $1000, can’t write on it pay X $440, pay Y $560)

If the purported negotiation to a third party is not a proper negotiation the third party is only an assignee and not an HinDC.

Section 63 – Where, in a bill payable to order, the payee or endorsee is wrongly designated or his name is misspelt, he may endorse the bill therein described, adding his proper signature, or he may endorse by his proper signature.

b) Kinds of endorsements

Section 66 (1) endorsement


   (2) in blank

          (3) special

   (5) conversion of blank endorsement

Section 67 (1) restrictive endorsement  

                  (3) rights of endorsee


   (4) if further transfer is authorised

Section 68 – Where a bill is negotiable in its origin, it continues to be negotiable until it has been (a) restrictively endorsed; or (b) discharged by payment or otherwise.

There are 3 categories of endorsement:

(1) Special Endorsement (Pay a, drawer b, sign To C signed a)

(2) Endorsement in blank (just sign name on back and hand to C…becomes payable to bearer, for C to negotiate just has to deliver to D)

(aside, if someone hands me an endorsement in blank, I can convert to special endorsement by writing to candice signed by candice)

(3) Restrictive Endorsement - typically in two categories:

a) For deposit only: serves to render the person to whom you hand over merely an assignee (which is why bank lobbied for s. 165(3))

b) Pay X only: prevents X from further negotiating the document so don’t have to worry about an HinDC later.  Anyone X gives to is merely an assignee subject to defences.

Aside: If you put as payee “Pay A only” A can only assign the cheque, he cannot negotiate it.  Therefore there never is an HinDC.

c) Anomalous endorser
Section 130 – No person is liable as drawer, endorser or acceptor of a bill who has not signed it as such, but when a person signs a bill otherwise than as a drawer or acceptor, he thereby incurs the liabilities of an endorser to a holder in due course and is subject to the provisions of this Act respecting endorsers.

Section 132 – The endorser of a bill by endorsing it, subject to the effect of any express stipulation authorised by this Act, (a) engages that on due presentment it shall be accepted and paid according to its tenor, and that if it is dishonoured he will compensate the holder or a subsequent endorser who is compelled to pay it, if the requisite proceedings on dishonour are duly taken; (b) is precluded from denying to a holder in due course the genuineness and regularity in all respects of the drawer’s signature and all previous endorsements; and (c) is precluded from denying to his immediate or a subsequent endorsee that the bill was, at the time of his endorsement, a valid and subsisting bill, and that he had then a good title thereto.

And

d)
Accommodation parties

Section 54 (1) An accommodation party to a bill is a person who has signed a bill as drawer, acceptor or endorser, without receiving value therefor, and for the purpose of lending his name to some other person.


   (2) An accommodation party is liable on a bill to a holder for value, and it is immaterial whether, when that holder took the bill, he knew that party to be an accommodation party or not.

Payee A 

Drawer B

On the back C signs.  C is not an HinDC because is not a payee and is not in possession of a bearer document.  C is not an endorsee because no one ever negotiated document to him.  C is therefore either an accommodation party or an anomalous endorser.

For example, bank not satisfied with just your signature so the bank gets your dad to co-sign the cheque.

e) Transferor by delivery

Section 136 (1) Where the holder of a bill payable to bearer negotiates it by delivery without endorsing it, he is called a “transferor by delivery”.


     (2) A transferor by delivery is not liable on the instrument.

Section 137 – A transferor by delivery who negotiates a bill thereby warrants to his immediate transferee, being a holder for value, that (a) the bill is what it purports to be; (b) he has a right to transfer it; and (c) at the time of transfer, he is not aware of any fact that renders it valueless.

f) Transferee for value

Section 60 (1) Where the holder of a bill payable to his order transfers it for value without endorsing it, the transfer gives the transferee such title as the transferor had in the bill, and the transferee in addition acquires the right to have the endorsement of the transferor.


   (2) Where any person is under obligation to endorse a bill in a representative capacity, he may endorse the bill in such terms as to negative personal liability.

V. REQUIREMENTS TO PRESERVE RIGHTS OF RECOVERY

1. Presentment for acceptance

Sections 74 - 79

Section 186

2. Presentment for payment

Section 26(c)

Sections 84-93

Section 94 (1) A bill is dishonoured by non-payment when (a) it is duly presented for payment and payment is refused or cannot be obtained; or (b) presentment is excused and the bill is overdue and unpaid.


   (2) Subject to this Act, when a bill is dishonoured by non-payment, an immediate right of recourse against the drawee, acceptor and endorsers accrues to the holder.

a) Cheques

Section 166

Section 69(2)

b) Promissory notes

Section 180-183

Section 184 (1) Presentment for payment is necessary in order to render the endorser of a note liable.


     (2) Where a note is, in the body of it, made payable at a particular place, presentment at that place is necessary in order to render an endorser liable.

3.
Notice of Dishonour

Sections 95-107

Presenting a document for payment is a necessary step for the drawer to incur liability.  Unless the plaintiff properly presented the document and was denied payment, the plaintiff gets no recovery.  Must be presented at the proper place, proper time, if dishonoured must give notice to anyone liable on the document.

VI. HOLDERS

Section 2 – means the payee or endorsee of a bill or note who is in possession of it, or the bearer thereof;

1. Mere holders

Section 56 – A holder, whether for value or not, who derives his title to a bill through a holder in due course, and who is not himself party to any fraud or illegality affecting it, has all the rights of that holder in due course as regards the acceptor and all parties to the bill prior to that holder.

Section 73 – The rights and powers of the holder of a bill are as follows: (a) he may sue on the bill in his own name.

2.
Holder for value
Section 52 (1) Valuable consideration for a bill may be constituted by (a) any consideration sufficient to support a simple contract; or (b) an antecedent debt or liability. 


   (2) An antecedent debt or liability is deemed valuable consideration, whether the bill is payable on demand or at a future time.

Section 53 (1) Where value has, at any time, been given for a bill, the holder is deemed to be a holder for value as regards the acceptor and all parties to the bill who became parties prior to that time.


   (2) Where the holder of a bill has a lien on it, arising either from contract or by implication of law, he is deemed to be a holder for value to the extent of the sum for which he has a lien.

Section 55 (1) A holder in due course is a holder who has taken a bill, complete and regular on the face of it, under the following conditions, namely, (b) that he took the bill in good faith and for value, and that at the time the bill was negotiated to him he had no notice of any defect in the title of the person who negotiated it.

Section 56 – A holder, whether for value or not, who derives his title to a bill through a holder in due course, and who is not himself party to any fraud or illegality affecting it, has all the rights of that holder in due course as regards the acceptor and all parties to the bill prior to that holder.

Section 57 (1) Ever party whose signature appears on a bill is, in the absence of evidence to the contrary, deemed to have become a party thereto for value.

3.
Holder in due course
Section 55 (1) A holder in due course is a holder who has taken a bill, complete and regular on the face of it, under the following conditions, namely, (a) that he became the holder of it before it was overdue and without notice that it had been previously dishonoured, if such was the fact; and (b) that he took the bill in good faith and for value, and that at the time the bill was negotiated to him he had no notice of any defect in the title of the person who negotiated it.


   (2) In particular, the title of a person who negotiates a bill is defective within the meaning of this Act when he obtained the bill, or the acceptance thereof, by fraud, duress or force and fear, or other unlawful means, or for an illegal consideration, or when he negotiates it in breach of faith, or under such circumstances as amount to fraud.

Section 55 describes the requirements to be met in order to enjoy the status of holder in due course

HOLDERS:

(1) Needs to be in proper form (ex. value to be valid prom note/bill of exchange (section 16, 176))

(2) has to be negotiated properly

(3) person who ultimately gets has to fill ultimate requirements to be deemed holder in due course (Section 55)

If don’t do (1) don’t have valid bill of exchange

If don’t do (2) person who ultimately gets is merely an assignee

Negotiable instruments different because they render the ultimate holder a holder in due course.

Being a holder in due course is valuable because:

(1) NOT subject to any equities

(2) NO burden of proof (falls to defendant)

ALWAYS plead as both a holder in due course AND as an assignee at one time

a) Must be a holder
Section 59 (1) A bill is negotiated when it is transferred from one person to another in such a manner as to constitute the transferee the holder of the bill.


   (2) A bill payable to bearer is negotiated by delivery.


   (3) A bill payable to order is negotiated by the endorsement of the holder

Jones v. Waring (1926) HofL

The original payee cannot be an HinDC because the cheque has not been negotiated to him.  Section 55 requires negotiation and there is no negotiation by the drawer to the payee.  Drawer -> payee involves delivery only, no endorsement is required.  

b) who takes a bill, complete and regular on the face of it

Section 30 – Where a simple signature on a blank paper is delivered by the signer in order that it may be converted into a bill, it operates, in the absence of evidence to the contrary, as an authority to fill it up as a complete bill for any amount, using the signature for that of the drawer or acceptor, or an endorser, and, in like manner, when a bill is wanting in any material particular, the person in possession of it has, in the absence of evidence to the contrary, the authority to fill up the omission in any way he thinks fit.

Section 145 – In particular, any alteration (a) of the date, (b) of the sum payable, (c) of the time of payment, (d) of the place of payment, or (e) by the addition of a place of payment without the acceptor’s assent where a bill has been accepted generally, is a material alteration.

Mazur v. Imperial Investment (1963) SCC

F: M signed note as maker for the accommodation of K.  K wanted to raise money on his truck.  S suggested K go to M and use M’s credit rating to do this.  M went to S’s office where he signed a conditional sales contract and a promissory note.  Note was blank when M signed it.  S presented the conditional sales contract and promissory note to the finance company.   S filled in the document re $12,000, and the rest of the document was filled in by the finance company.   Finance company also filled in the dollar amount of the sum payable and inserted dates and amounts of instalments in the prom note.   Finance company made $8,000 advance to S and S was supposed to pay it over to K.  Conditional sales contract purported to sell K’s truck for $18,500 with a down payment of $6,500 leaving an unpaid balance of $12,000.  K had wanted $10,000 and M understood to be $10,000.   M received info from finance company and did nothing about it for three months.  Then M went and told S to cancel the contract.  K by this point had got other financing and he never signed anything nor gave up his truck.  S didn’t cancel, and kept the $8,000 he was paid by the finance company for the prom note.  Finance company sued for its money back.

H (maj): Maj didn’t like the “fraudulent” arrangement.  M knew of dollar amount that would be filled in (i.e. he knew of $12,000) and he impliedly authorised the filling in. Because of this, court ruled that finance company was an HinDC.  The maj said pursuant to section 31 the promissory note was valid and effective, and M was precluded from raising any defence and M would have to pay.  If holder (not payee) fills in amount authorised by drawee, holder becomes HinDC.  (<= wrong at law accd. to Nemiroff).

Dissent: S inserted the dollar amounts and the finance company inserted other stuff.  Finance company did not have authority to fill in the prom note the way it did ($12,000 instead of $10,000) and therefore note never became enforceable.  Therefore according to the dissent M shouldn’t have had to pay.  Dissent said that had S filled everything in and then negotiated it to finance company, so long as the finance company acted honestly and took the note in good faith and for value, the finance company could have relied upon section 31 to enforce the note against M.

Nemiroff said: majority wrong in finding finance company to be a holder in due course.  Pursuant to section 55 (1) A holder in due course is a holder who has taken a bill, complete and regular on the face of it…any irregularities/omissions preclude person from being an HinDC.  Here the finance company took a blank promissory note and therefore this note was not complete and therefore finance company NOT HinDC.  (If was an HinDC, protected from being subjected to any defence including that provided under sections 31/31).  BUT Nemiroff said right ultimate conclusion in that IF finance company filled in amount authorised by M to S to fill in then pursuant to sections 30 and 31 the finance company may enforce the promissory note against M.   

If the finance company was not authorised to fill in the amount it did, the finance company was still not an HinDC since the note was not complete and regular on its face.  However because the finance company exceeded its authority, pursuant to sections 30 and 31 the note was NOT enforceable by the finance company against M – i.e. finance company subject to the abuse of authority defence provided pursuant to sections 31/31.

Key: to narrow decision, play up the fraud aspect.

Toronto Dominion Bank v. Canadian Acceptance Corp. (1969) PQCA

F: Series of cheques payable to various payees including Jules Cote, Alexandra Peloquin and Miller Stanley.  On the back was signed: Gilles Cote, Alexandra Poliquin and Stanley Miller.

I: Were these 3 cheques complete and regular on their face?

A: Bills of Exchange Act section 63 re misspelt names –> sign regular name and or sign regular name and the misspelt way.  This section only speaks to negotiation of the document and not re whether the document in complete and regular.  These cheques could be irregular because the endorsements don’t exactly match.  H: Cote and Peloquin were irregular.  Miller was regular.

Aside: All three cheques it was the 2 original parties who had the dispute.  Therefore the issue of HinDC didn’t even come up.  But what if payee endorsed and negotiated the cheque to X.  Now the issue of whether X meets the definition of HinDC pursuant to section 55 comes up.

IF you are someone to whom a payee is negotiating a document and that payee’s name is misspelt, you want that payee to sign both the misspelt and the correct way.

What if one company name and 2 signatures.  Court rules this ambiguous and said to look to external evidence to determine if signing in personal capacity.  Does ambiguity mean irregular???

c) before it is overdue
Section 41 – Where a bill is not payable on demand, three days, called days of grace, are, in every case, where the bill itself does not otherwise provide, added to the time of payment as fixed by the bill, and the bill is due and payable on the last day of grace, but whenever the last day of grace falls on a legal holiday or non-juridical day in the province where any such bill is payable, the day next following, not being a legal holiday or non-juridical day in that province, is the last day of grace.

Section 69 (1) Where an overdue bill is negotiated, it can be negotiated only subject to any defect of title affecting it at its maturity, and thenceforward no person who takes it can acquire or give a better title than the person from whom he took it had.


   (2) A bill payable on demand is deemed to be overdue, within the meaning and for the purposes of this section, when it appears on the face of it to have been in circulation for an unreasonable length of time.


   (3) What is an unreasonable length of time for the purpose of subsection (2) is a question of fact.

Section 182 – Where a note payable on demand is negotiated, it is not deemed to be overdue, for the purpose of affecting the holder with defects of title of which he had no notice, by reason that it appears that a reasonable time for presenting it for payment has elapsed since its issue.

Section 55 – you have to be a holder before the bill comes due to be deemed an HinDC

d) without notice of dishonour

Section 71 – Where a bill that is not overdue has been dishonoured, any person who takes it with notice of the dishonour takes it subject to any defect of title attaching thereto at the time of dishonour, but nothing in this section affects the rights of a holder in due course.

e) in good faith (s.3) and without notice of defects in title

Section 55 (1) A holder in due course is a holder who has taken a bill, complete and regular on the face of it, under the following conditions, namely, (b) that he took the bill in good faith and for value, and that at the time the bill was negotiated to him he had no notice of any defect in the title of the person who negotiated it.


   (2) In particular, the title of a person who negotiates a bill is defective within the meaning of this Act when he obtained the bill, or the acceptance thereof, by fraud, duress or force and fear, or other unlawful means, or for an illegal consideration, or when he negotiates it in breach of faith, or under such circumstances as amount to fraud.

Section 3 – A thing is deemed to be done in good faith, within the meaning of this Act, where it is in fact done honestly, whether it was done negligently or not.

What is good faith is a subjective test.

Red River Forest Products v. Ferguson (1990) MBQB, aff. MBCA leave refused by SCC

F: D lost $200,000 to O in a night of gambling.  D signed a prom note to pay O.  O accepted prom note in settlement of the debt.  O endorsed the note to the Pl “as bearer” in exchange for $20,000.  Pl presented the note to D and demanded $.  D refused payment.  Pl sued.

A: In contract law, a contract for a gambling debt is void for public policy.  BUT the prom note is a legal document so it is not void. Because gambling debt is illegal, the Pl must prove he was an HinDC.  

H: Pl was not an HinDC so the illegality defence may be raised.  Pl not an HinDC because he knew that the prom note was obtained for an illegal gambling debt.  Therefore Pl didn’t take the bill in good faith

Under s. 55(2) of the Bills of Exchange Act, the onus is on the holder to establish that he is the holder in due course where the note is shown to be “…affected with illegality”.

Nemiroff: was it that Pl knew or was court ruling that Pl ought to have known?  Because accd. to section 3 test is subjective, not objective!

Money Mart cases

F:  Have a cheque payable to payee signed by drawer on drawee bank.  Cheque is post-dated.  Payee endorses cheque to MM.  MM cashes cheque at a discount.  MM, having paid out on the cheque, wants to recover.  MM takes cheque to the drawer bank.  But by this point the drawee had already stopped payment on the cheque so the drawer bank won’t pay out to MM.  MM has a cheque and wants to collect upon that which it paid out.  MM cannot find payee so tried to go after original drawer of cheque.

A: MM could go after the payee who incurred liability of an endorser when she endorsed the cheque (section 132).  MM can also go after the original drawer of the cheque (section 129).  Here it cannot go after the drawer bank because the bank not liable since wasn’t an acceptor since it didn’t sign the cheque.  Aside, payee could go after drawer, but would be subject to any defences that may be raised.

I:  Was MM an HinDC???

Money Mart Cheque Cashing Centre (WPG) Ltd. v. Reis Lighting Products & Services Inc. (1994) MBQB

H: MM was not an HinDC because was a post-dated cheque.  Yes was a perfectly normal cheque negotiated and complete and regular on its face but was post-dated.  Post-date should have put the holder on notice that it could not expect to have the cheque honoured by the drawee until it presented the cheque for payment on the due date.  

The maker of a cheque had the right to countermand it prior to its due date.  Anyone, including a holder for value, who negotiated such a post-dated cheque before its due date, is not a holder in due course and does not have the rights or protection afforded under the Act but rather takes the cheque at the risk of such countermand.

There was an obligation on the part of the holder, before accepting and paying out on the cheque, to determine among other things whether the funds in the account were sufficient to cover the cheque and whether those funds would be there and available on the due date.

Nemiroff said that Reis was wrongly decided since nothing in section 55 that says the above.  Post-dated cheque IS a bill of exchange and therefore holder has benefit of being treated as an HinDC.  Reis makes no sense since even if holder had inquired before payee endorsed to it, it would’ve been told was ok so still would’ve negotiated.  And what’s more to be an HinDC MUST negotiate cheque before it is due (section 55).

Wheatland Investments Ltd. v. Sask Tel (1995) Sask QB

H: A post-dated cheque can be a bill of exchange as s. 16 provides that a bill of exchange may be payable at a fixed or determinable future time.  Section 73 of the Act - rights of an HinDC.  The mere fact of post-dating does not make the instrument less than complete and regular on its face nor ought it to arouse suspicion.  MM here had no notice that the post-dated cheque was overdue and had no notice that it had previously been dishonoured.  Cheque here negotiated prior to the notice to the drawee to stop payment (i.e. prior to countermand) and prior to the date it was due.  MM took the bill in good faith and for value.  

Therefore MM is an HinDC.

Money Mart v. Sarkar (1995) NSSC

H: Post-dating does not make the instrument less than complete and regular on its face.  A post-dated cheque is a bill of exchange and a countermand is not effective against a holder in due course.

Conditional Sales Contract to which is attached a promissory note signed by the buyer.  The promissory note is assigned to a finance company.

The finance company can recover on the contract that had been assigned to it.  Assignees are subject to defences though.  Finance companies try to seek to be able to recover under the contract without facing the defences, relying on the cut-off clause (that states can’t raise defences against an assignee).

Federal Discount Corporation Ltd. v. St. Pierre and St. Pierre (1961) ONCA

F: Salesman of Fair Isle Knitting and Yarncraft visited Def following her answer to advertisement re knitting machine/sale of home knitting.  Def signed up and bought machine.  She signed conditional sales contract and the promissory note.  Fair Isle delivered the note to the Pl in accordance with a pre-existing arrangement for the purchase by the pl of the notes and conditional sales contracts.  Def sent knitted garments but not paid for them.  Def therefore stopped making the payments owed for the knitting machine.  Pl sent a letter advising Def that payment had been received from Yarncraft and that money had been credited to her account.  She was asked to send cheque.  Really though Yarncraft had never sent this money.  Pl just put in the letter as an inducement.  Yarncraft ceased operations.  Pl still used machine.

I: Was Pl an HinDC of the promissory note sued upon?  Pl didn’t sue on contract here because worried about fundamental breach.  Only sued on the promissory note.

A: Pl investigated the applicant dealer as to its financial stability, moral responsibility and various other aspects which would qualify the applicant to be a dealer with the Pl.  Pl told of manner in which Fair Isle would be conducting its selling campaign.  Pl saw all the documents that would be used in the approach of customers.  Pl aware of the impression left with the customers that they could make money-selling garments made on the machine.  Letter.  Court ruled that the course of dealings indicated a relationship much more intimate than that of endorsee or endorser in a normal commercial transaction. 

H: In the examination of any transfer to decide if it constituted the transferee a holder in due course the plaintiff’s actual involvement with the transferor will be a major factor; on this account the whole relationship between the plaintiff and its transferor must be examined and considered.  The Pl and the two yarn companies were more nearly engaged in one business each one in the conduct of its particular phase being useless without the association of the other.  Even granting the Pl didn’t have actual notice of facts the knowledge of which would have prevented it from becoming a holder in due course, the transfer of the note to it by Fair Isle fell short of being the type of business transaction between two parties, dealing with respect to the note in complete good faith, which would have imparted to the note the power to endow with the character of holder in due course, one becoming a holder with complete knowledge of its history and the complete facts of the relationship between the maker and the payee.  The relationship between the payee and the finance company and the knowledge by the finance company of the circumstances under which the signature of the promissory note had been procured is relevant.  Def believed what she was intended to believe, that she was engaged in one transaction; the whole course of conduct of Fair Isle and Yarncraft was to induce that belief, and it so induce it.  Def not entitled to rescind contract because still had machine and was using it.  She was therefore only entitled to counterclaim in damages.

Traders Finance Corp. Ltd. v. Norray Distributing Ltd. (1967) MBQB

F: Noray proposed to parties the purchase of a number of machines for vacuuming cars.  Machines were to be manufactured and distributed by Norray and were to be coin-operated.  Norray arranged financing for the parties through Traders.  From then on Traders took active part in all arrangements.  Parties bought machines.  Parties signed conditional sales contract and promissory notes, both documents drafted by Traders.  Traders knew “receipt of which..” false as was some other wording.  New set of documents signed with just Traders and parties there (and not Norray).  Machines were crap and didn’t match prototype.  Traders didn’t fix.  Parties had machines removed.  Parties notified Traders and Norray, Traders obtained possession.  sued on contract and lost.  Cut-off clause said “I buyer agree not to raise defences vs. an assignee…” Finance co. therefore argued that the buyer couldn’t raise those defences.  There was a fundamental breach of the contract because the machines were crap.  And if there is a fundamental breach the contract is gone and if the contract is gone there goes that clause.  Parties were entitled to rescind the contract.  

I:  Promissory note was separate from the conditional sales contract and nothing in the language of the promissory note made it appear to be conditional.  Was Traders an HinDC?

H: Traders too closely connected to Norray and to the conditional sales contract. Traders is estopped from saying it relied on the contract since it drafted it and knew wording untrue. 

Involvement with the transferor of the note is a major factor.  An essential to the finance co. getting status as HinDC is that the finance co. remain at a minimum arm’s length from the negotiations between dealer and purchaser.  Here the relationship between Traders and Norray was so close and its participation so active that Traders was more like an original party to the transaction than a subsequent purchaser.  If Traders merely should have suspected that the obligation of the purchasers to pay was qualified by an understanding as to the utility of the machines and made no inquiry, then Traders did not take the note “in good faith”.

Interprovincial Building Credits Ltd. v. Soltys (1967) MBQB

F: Steel sold Soltys a steel building.  Soltys signed a sales order agreement and signed separate promissory note.  Agreement for Steel to build building.  New prom note.  IBC called Soltys to ask re satisfaction.  Soltys told that building in process of being built so couldn’t say and that wasn’t happy that work had just started.  Work on building and building stunk.  IBC became endorsee of the prom note.  Soltys could have recovered from Steel.

I: IBC claimed to be HinDC of the prom note.

H: Was a defect in title of Steel to note and IBC knew of that defect.  Also, IBC and Steel were engaged in a joint and common business venture and for this reason IBC was not entitled to claim HinDC status.

Here IBC did make inquiry, and as a result of that inquiry ascertained the true state of affairs.  IBC thereafter at its peril, and with full knowledge of the purpose of the note and that such purpose was not satisfied proceeded with the purchase of the note and therefore IBC was not an HinDC.  IBC awarded judgement but Soltys awarded damages.

Bottom Line:

Where the transferee negotiates a promissory note to finance co. and the two are seen to be “very closely connected” 

Issues: what constitutes “closely connected” 

Consequence of close connection is that it prevents finance from becoming an HinDC:  (a) because the close connection results in no real transfer from one to another because one seems as one and can’t transfer to yourself.  If no transfer no negotiation.  If no negotiation no HinDC status.  +/OR       (b) because of a lack of good faith (bad faith of transferee inferred to finance co).  But under section 3 good faith judged on subjective standard and yet this case suggests by reason of close connection ought to have known and thus importing an objective standard with a duty to inquire that is not found in the Act…

What do we mean by close connection?

Remember most businesses have to borrow money from financial co. and so when you sell stuff all your accounts payable (usually via prom note) go to bank.  When a bank finances an operation this way it usually provides the scheme of how you get them the money.  In fact often they won’t advance the money unless they know exactly what you are doing, and usually they tell you what to do.  Banks draft the promissory notes.

It is not 1 set of factors rather it is a question of fact.

St. Pierre -> letter of collusion went too far.

Traders -> got involved with each individual transaction, arranged new contract without seller even being there.  FC almost agent of seller. Drafted documents, knew claims in documents were false.

Soltys -> drafted documents, called each customer and even sent repair crew.

TD Bank v Jordan – would be similar fact. 

Closely connected: may be found to be Not HDC –but why?

1) two of the same (one party so not one to another) OR;

2) Objective test of bad faith (so close so deemed to inflicting bad faith)

Just b/c too close does not mean you are not acting in good faith (inflicting bad faith)?

There has to be a transfer from one to another – so close together then transfer one to himself thus HDC. That means Financing corp. would never found HDC even if no suspicious circumstance. 

Isolated factors: this kind of facts render the Finance corp. too close. How about other cases and other sets of factors – how to determine if too close? 

If have circumstances where court is satisfied that the Finance Crop. Does not know a thing. 

If a particular transaction, FC does not know Customer is being fraud and nothing triggered suspicious. Still run the risk of not being HDC because of close connection? 

Consumer protection component in s.188 of The Consumer Protection Act: 

A response by Legislature to that flurry of St. Pierre Case – re whenever a promissory note is issued wrt to a consumer transaction.  Where you are buying goods and services and buying from somebody in the business of providing. Promissory note has to be stamped and marked as a consumer transaction.  Maker of the promissory note is entitle to raise defence against everyone.  If the note is not stamped and falls in the hand of 3rd party – then 3rd Party is protected as an HinDC.  If you are in the business of providing goods and services + take promissory note ( stamp notes as consumer notes (if don’t stamp them then subject to a  $5000 fine.  This is supposed to ensure business stamps them or be charged with an offence under the Act. 

Interesting Question: Consumer Gym membership for one year. The promissory note that they got signed was never stamped.  If you want to get out of the contract – they are subject to a fine. 

Ironically, this Act would not have helped St. Pierre – Independent contract not consumer contract.

4.
Holder in due course

To become an HinDC: 

1) S. 55 Valid promissory note – negotiated properly and must take it under section 165 

2) S.56 (Sheltering Doctrine) – A = payee, B = drawer.  A negotiates cheque to C.  If C is an HinDC, you were assigned cheque from C, under an assignment you were assigned all rights of C, thus you were assigned rights of HinDC.  So even though technically you are not an HinDC, pursuant to section 56 you have all the rights of an HinDC as regards the acceptor and all parties to the bill prior to you (and if you assign to D, D same rights as you). 

3) S.165(3) Bank 

Section 165 (1) A cheque is a bill drawn on a bank, payable on demand.


     (2) Except as otherwise provided in this Part, the provisions of this Act applicable to a bill payable on demand apply to a cheque.


     (3) Where a cheque is delivered to a bank for deposit to the credit of a person and the bank credits him with the amount of the cheque, the bank acquires all the rights and powers of an HinDC.

S.165(3) rare amendment of the Bills of Exchange Act following IBC v Hayes and Earl ltd. Successfully lobbied by the banking sector. 

IBC  v. Hayes and Earl ltd. (1962) ABSC

F: Cheque from B to A: A deposit the cheque “for deposit only” at Bank X who then take it to the drawee bank which dishonours cheque because insufficient funds.  Bank X because of the restrictive endorsement was not capable of being an HinDC because cheque was not property endorsed.  Bank X thus could only become an assignee not HDC. This was a problem because if a person ever was defrauded by A, that person could raise the defraud defence against payee’s bank.  Bank therefore lobbied successfully for s. 165(3)

“S. 165(3) where a cheque is delivered to a bank for deposit to the credit of a person and the bank credits him with the amount of the cheque the bank acquires all the rights and powers of an HinDC.” i.e. renders the bank an HinDC notwithstanding the restrictive endorsement.

Section only applies to cheques 

( Problem with post-dated cheque 

- is it a cheque under the Act? Definition of Cheque under section 2: “…payable on demand” and here is not payable on demand so therefore is not cheque.  It is a valid Bill of Exchange because is valid negotiable instrument.  Manitoba courts might refuse to realise that section 55 allows Bank to be HinDC, and further could be deemed to not have been negotiated properly if “for deposit only”.  Likely it is of no help to turn to section 165 for help because post-dated cheque is still not a cheque payable on demand.

Government cheque not drawn on the bank – thus not cheque. (An old case on pension cheque) 

Can only stop payment on a cheque.

“Deliver” – by whom must it be delivered for it to be in section 165(3)? B writes cheque to A.  A endorsed the cheque and looses it.  X picked it and deposited it into his bank account.  Has there been “Delivery” pursuant to section 165? 

Boma Manufacturing Ltd. v. CIBC (1997) SCC
F: Signing officer Alm wrote cheques to former employees never intending them to get paid.  Alm forged the endorsements and deposited them into her account.  CIBC, as drawee bank wants its money back.  Court decided not fictitious payees and therefore cheques payable to order.  Here because cheques payable to order and cheques deposited with no endorsements or forged endorsements, CIBC never became an HinDC since no valid negotiation (because only delivery without endorsement).

I: Was Alm a “person” within context of section 165(3) thereby allowing bank to rely on section 165(3) to say it acquired the rights of an HinDC?

H: Alm did not have authority to present and deposit the cheques since she wasn’t the payee nor an endorsee

“Person” in section 165(3) must mean a person who is entitled to the cheque.  This means that only the payee or the legitimate endorsee of the payee would qualify as a “person” for the purpose of section 165(3).

As long as a payee or endorsee is entitled to the proceeds of the cheque, the cheque can be deposited without endorsement without harming the position of the bank.

Must be delivery by somebody who has legal authority to deal with that cheque. Therefore theft is not authorised for sure.  How about a finder?  According to Gough, finder doesn’t have authority and therefore cheque not delivered (though if for bearer then should make payable to order) 

Gough Electric Ltd. v. Canadian Imperial Bank of Commerce (1986) BCCA

F: Cheque made by Marwest, drawee CIBC.  Name payees stated “Harrington/Gough”.  Harrington took cheque to Gough where an employee stamped back of the cheque “deposit only to the credit of Gough”.  Despite this Harrington delivered cheque to Bank of BC and Bank of BC negotiated it for H’s benefit without the authority of Gough.  CIBC paid Bank of BC.  Gough received nothing.  

A: Bank raised in defence to claim of conversion the defence of section 165.  Gough pointed to sections 62(2) – where a bill is payable to the order of two or more payees or endorsees who are not partners, all must endorse, unless the one endorsing has authority to endorse for the others AND section 39.  Gough argued that Harrington did not deliver the cheque and therefore section 165(3) not applicable. 

Court said that had Gough endorsed in blank, and Harrington then endorsed, cheque would have been delivered!

H: Cheque not delivered therefore section 165(3) not applicable.  The restrictive endorsement was of no significance since the direction of it was ignored.  So far as the Bank of BC concerned it was if there was no endorsement and therefore cheque not delivered.

A cheque is not “delivered” by the mere handing of the cheque to the bank teller.  The delivery to be effectual must be made by the authority of the drawer or the acceptor or the endorser as the case may be.  Where there are more than one endorser/payee, all must endorse or the delivery was not made “under the authority of the party endorsing.”  

The delivery of a cheque to a bank for deposit to his account by someone who found the cheque on the street would not meet the first requirement of section 165(3): an authorised delivery.
* By and under the authority of the payee (is how the court chosen to construe it even though the Act does not say that).

Insurance proceeds cheque very often payable to homeowner and Mortgages Corp ( unless properly signed by both, Bank is not an HinDC under section 165(3).  Also won’t be under section 55 since wasn’t properly negotiated. 

What if delivered but Not endorsed: 

The Bank of Nova Scotia v. The Rock Corporation of Canada (1992) ONGD

F: Rock drew a cheque on RBC payable to T.  T cashed cheque at his bank BNS without endorsing it.  By time cheque got back to drawee bank payment had been stopped.  BNS claims to be an HinDC pursuant to section 165(3).  

A: Difference between cashing a cheque and depositing it (since payee’s account in the bank is untouched by cashing).  Section 60(1) states that “where the holder of a bill payable to his order transfers it for value WITHOUT endorsing it, the transfer gives the transferee such title as the transferor had in the bill, and the transferee in addition acquires the right to have the endorsement of the transferor.”  Such title though is subject to the equities between the drawer and the payee.  Bank without being an endorsee can only become HinDC if it meets the requirements of section 165(3).  

H: Because T cashed the cheque, the Bank did not fit within the requirements.

To be ruled a delivery pursuant to section 165(3) the cheque must be delivered to the bank for deposit to the credit of the person, and not simply delivered to be cashed.

Payee MUST deposit full amount of cheque in order for the bank to then get section 165 status.  (Though as long as cheque endorsed, bank an HinDC pursuant to section 55).

If payee doesn’t sign the back of the cheque (maybe because doesn’t want to endorse it), cashiers must add deposit stamp.  This stamp states that the cheque was “Created for deposit” to cover them in Rock Corp’s situation.  Does this mean that had the Bank in Rock Corp stamped the cheque and then proceeded to cash it, it would treated as if the cheque had been fully deposited and then the same amount withdrawn thereby falling within section 165?

Bank Machine doesn’t actually stamp the cheque, rather the button amounts to stamping.  Machine deposit is given section 165 status automatically => for deposit (button) treated as if = for deposit only and therefore is a full deposit.

Assuming valid cheque, deposited by or with authority, then to whose account does it have to be deposited?

Toronto-Dominion Bank v. Dauphin Plains Credit Union Ltd. (1993) MBCA

F: Customer (Shmon) operated business known as Hi-Way Service.  Shmon and Hi-Way had accounts with Credit Union.  Shmon deposited two cheques made payable to Hi-Way Service to his personal account in Credit Union without first endorsing the cheques either personally or on a representative basis, on behalf of the company.  One cheque stamped by Credit Union “deposited to the credit of the payee”, and on other cheque, payee was altered and Shmon’s name inserted and deposited the cheques. 

TJ: Credit Union was an HinDC.  TJ said that Credit Union knew that Shmon had the authority to deal with the Hi-Way cheques.  He could have endorsed the cheques, on behalf of Hi-Way, over to himself and then deposited them into his own account.  TJ implied an endorsement and therefore said Credit Union should therefore be allowed HinDC rights.

H:  Cheques not endorsed by Hi-Way and therefore they were not negotiated and therefore Credit Union never became a holder in them.  CA said there was no delivery of the cheques by Hi-Way.  The proceeds of the cheques remained property of Hi-Way.  Shmon was not someone entitled to be paid on the cheque.  Hi-Way would have had to endorse the cheque over to Shmon.  Therefore Credit Union became debtor of Hi-Way, and of the receiver of Hi-Way.

The cheque must be deposited for section 165(3) purposes to the payee’s account to the credit of the payee or to the account of someone who’s entitled to be paid on the cheque.
Shows how far courts will go to give strict interpretation to section 165(3)!

The Toronto-Dominion Bank v. Jordan (1985) BCCA

F: Cheque – Drawer David Jordan…but really he gave Judith Jordan a blank, signed cheque which she filled in.  Drawee BC Teachers Credit Union.  Payee Judith Jordan.  TD deposited cheque to her account at TD.  Cheques were stamped for deposit.  Cheque eventually came back NSF.  TD claimed rights of an HinDC on the ground that the cheque was accepted by it in good faith (section 55).

A: TD person who dealt with Judith Jordan was more than just careless/foolish/gullible.  He suppressed his suspicions or was bewitched.  He accepted money from her.  He was dishonest with his employer about his dealings with her (even lying in a sworn affidavit), he ignored the warnings of other banks about her.  He concealed facts from his employer about her dealings with him.

I: Judith Jordan exceeded her authority when filling in the amount of the cheque.  This defence may be raised against all except an HinDC.  Did the Bank know this and therefore not take the cheque in good faith and therefore not obtain the rights of an HinDC pursuant to section 165?

H: Cheques were stamped for deposit therefore restrictive endorsements…therefore Bank was not an HinDC pursuant to section 55.  Court read a good faith requirement into section 165 saying section 165 should be used to circumvent good faith under section 55.  Court said that TD person didn’t actually know she had obtained the money from her husband fraudulently but said that TD person should have known.  Court further pointed out the actual bad faith on the part of the TD person.  Therefore Court said TD person not in good faith.  

Section 165(3) does not apply unless the Bank received the cheque for deposit, in good faith.  Good faith definition: Section 3 - “A thing is deemed to be done in good faith, within the meaning of this Act, where it is in fact done honestly whether it is done negligently or not.”  Court read in an objective element to section 3 good faith when closely connected transferor/transferee.

The total relationship between the parties must be considered.  If, in the context of that total relationship, there are facts actually known to the person who becomes the holder of the cheque, which actually cause a suspicion to arise, or which should cause a suspicion to arise in any normal person in his occupation, and the suspicion is suppressed, in the first case, or not allowed to arise at all, in the second case, then unless the situation is one where the behaviour ought to be categorised as merely negligent, that is, an act of carelessness towards a person to whom a duty of care is owed, and not as dishonest, the suppression of the suspicion, or the failure to allow it to arise at all, through wholly inappropriate gullibility, will deny good faith.

In the face of express warnings it is not open to someone, no matter how naïve and gullible he is, not to turn the suspicions over in his mind.

VII. RIGHTS OF HOLDERS AND DEFENCES

1.
Rights of holder

Section 73 – The rights and powers of the holder of a bill are as follows: (a) he may sue on the bill in his own name; (b) where he is a holder in due course, he holds the bill free from any defect of title of prior parties, as well as from personal defences available to prior parties among themselves, and may enforce payment against all parties liable on the bill; (c) where his title is defective, if he negotiates the bill to a holder in due course, that holder, obtains a good and complete title to the bill; and (d) where his title is defective, if he obtains payment of the bill, the person who pays him in due course gets a valid discharge for the bill.

i.e. rights to sue and recover set out in section 73.  HinDC vs. Holder will determine what types of defences are available.  Liability of endorsers…

2.
Personal defences
Matters that go to the contractual transaction itself (ex. failure of consideration, goods never delivered, goods broken etc)…between you and person with whom you are transacting.

- These cannot be raised against an HinDC.  Can only be raised against immediate party whom you are contracting.

In any dispute this is the payee’s only recourse.

a) set-off

If the plaintiff is not an HinDC - eg- is the payee - then you can raise defences that are personal to the two of you (eg, goods not delivered) but you cannot set off or counterclaim for unliquidated damages. So if the payee here owes you money for some other matter you can't set that off in his claim against you unless it's for a liquidated amount. Similarly, if you want damages because the non delivery of the goods caused you to suffer pecuniary loss, you can't counterclaim for that unliquidated amount in the action taken on the note/cheque by the payee - you have to sue for that separately in contract.

b) lack of consideration

3.
Defences of Defect of Title
Section 55 (2) In particular, the title of a person who negotiates a bill is defective within the meaning of this Act when he obtained the bill, or the acceptance thereof, by fraud, duress or force and fear, or other unlawful means, or for an illegal consideration, or when he negotiates it in breach of faith, or under such circumstances as amount to fraud.

Section 69 (1) Where an overdue bill is negotiated, it can be negotiated only subject to any defect of title affecting it at its maturity, and thenceforward no person who takes it can acquire or give a better title than the person from whom he took it had.


   (2) A bill payable on demand is deemed to be overdue, within the meaning and for the purposes of this section, when it appears on the face of it to have been in circulation for an unreasonable length of time.


   (3) What is an unreasonable length of time for the purpose of subsection (2) is a question of fact.

Section 73 – The rights and powers of the holder of a bill are as follows: (a) he may sue on the bill in his own name; (b) where he is a holder in due course, he holds the bill free from any defect of title of prior parties, as well as from personal defences available to prior parties among themselves, and may enforce payment against all parties liable on the bill; (c) where his title is defective, if he negotiates the bill to a holder in due course, that holder, obtains a good and complete title to the bill; and (d) where his title is defective, if he obtains payment of the bill, the person who pays him in due course gets a valid discharge for the bill.

Breach of authority (fill up) cannot be raised against someone who is an HinDC.

If not an HinDC by s. 73 still may have a right to sue.  Sue endorsers and then they sue because of a fraud that went on between payee and drawer.  If suing the endorser look to see what is the liability of an endorser – section 132.  Endorser by endorsing will compensate.

When you sign a negotiable instrument, you are guaranteeing that everything that came before you is fine and dandy.  Therefore a non-holder may still recover.

f) want of delivery (s.39)
Section 39 (1) As between immediate parties and as regards a remote party, other than a holder in due course, the delivery of a bill (a) in order to be effectual must be made either by or under the authority of the party drawing, accepting or endorsing, as the case may be; or (b) may be shown to have been conditional or for a special purpose only, and not for the purpose of transferring the property in the bill.

                  (2) Where the bill is in the hands of a holder in due course, a valid delivery of the bill by all parties prior to him, so as to make them liable to him, is conclusively presumed.

4.
Real or Absolute Defences

Can be raised even against an HinDC!

a) no personal liability

ex. Section 50 – signature by procuration operates as notice that the agent has but a limited authority to sign, and the principal is bound by such signature only if the agent in so signing was acting within the actual limits of his authority. 

Matters that go to liability as a person ex:
b) incapacity

Section 46 (1) Capacity to incur liability as a party to a bill is coextensive with capacity to contract.


   (2) Nothing in this section enables a corporation to make itself liable as drawer, acceptor or endorser of a bill, unless it may do so under the law in force relating to that corporation.

Section 47 – Where a bill is drawn or endorsed by any infant, minor or corporation having no capacity or power to incur liability on a bill, the drawing or endorsement entitles the holder to receive payment of the bill and to enforce it against any other party thereto.

c) non est factum

Sign a document you don’t believe to be a negotiable document.  Ability to plead this has been severely curtailed because means didn’t understand what you were signing.  Precluded from raising this defence if negligence has been found on your part.

d) want of delivery

Section 30 – Where a simple signature on a blank paper is delivered by the signor in order that it may be converted into a bill, it operates, in the absence of evidence to the contrary, as an authority to fill it up as a complete bill for any amount, using the signature for that of the drawer or acceptor, or an endorser, and, in like manner, when a bill is wanting in any material particular, the person in possession of it has, in the absence of evidence to the contrary, the authority to fill up the omission in any way he thinks fit.

Section 31 (1) In order that any instrument referred to in section 30 when completed may be enforceable against any person who became a party thereto prior to its completion, it must be filled up within a reasonable time and strictly in accordance with the authority given, but where any such instrument, after completion, is negotiated to a holder in due course, it is valid and effectual for all purposes in his hands, and he may enforce it as if it had been filled up within a reasonable time and strictly in accordance with the authority given.


  (2) Reasonable time within the meaning of this section is a question of fact.

e) material alterations

Section 144 (1) Subject to subsection (2), where a bill or acceptance is materially altered without the assent of all parties liable on the bill, the bill is voided, except as against a party who has himself made, authorised or assented to the alteration and subsequent endorsers.


      (2) Where a bill has been materially altered, but the alteration is not apparent, and the bill is in the hands of a holder in due course, the holder may avail himself of the bill as if it had not been altered and may enforce payment of it according to its original tenor.

Section 145 – In particular, any alteration (a) of the date, (b) of the sum payable, (c) of the time of payment, (d) of the place of payment, or (e) by the addition of a place of payment without the acceptor’s assent where a bill has been accepted generally, is a material alteration.

Even if not your signature of if made somewhere else down the line.

B writes cheque payable to A.  A -> C (C alters $100 cheque to $1000) -> D -> E

For E to be a holder in due course, regarding the alteration, the cheque must be complete/regular on its face.  Alteration must not be apparent – i.e. upon reasonable inspection on its face.

Section 144 – can only enforce against A and B for the $100 (section 144(2))!  Can sue C or D though for the full $1000 because section 144(1) states “except as against a party who has himself made, authorised or assented to the alteration and subsequent endorsers.” (because an endorser guarantees everything that comes before it).

If the alteration is apparent, E is not an HinDC.  Pursuant to section 73 – The rights and powers of the holder of a bill are as follows: (a) he may sue on the bill in his own name – under section 144.  He can only sue D and C – for $1000.  H cannot sue A nor B pursuant to section 144(1).

Can still go after B under contract, note is evidence of the contractual transaction.  ALWAYS sue under both the Bills of Exchange Act AND contract!

CIBC v. Bank of Credit and Commerce (1989) ABQB

Although it is not listed under section 146, there can be no doubt that changes made to the name of the payee constitute material alterations; the list in s. 146 is not exhaustive.  A drawee bank has a responsibility to ensure that the signatures on the cheques are genuine.  An initial has the same effect as a signature so far as alterations are concerned: it confirms that the drawee authorises the change.  The bank, by paying the cheque therefore guarantees that the initials are genuine.

f) forgery
Section 48 (1) Subject to this Act, where a signature on a bill is forged, or placed thereon without the authority of the person whose signature it purports to be, the forged or unauthorised signature is wholly inoperative, and no right to retain the bill or to give a discharge therefor or to enforce payment thereof against any party thereto can be acquired through or under that signature, unless the party against whom it is sought to retain or enforce payment of the bill is precluded from setting up the forgery or want of authority.


    (2) Nothing in this section affects the ratification of an unauthorised signature not amounting to a forgery.


    (3) Where a cheque payable to order is paid by the drawee on a forged endorsement out of the funds of the drawer, or is so paid and charged to his account, the drawer has no right of action against the drawee for the recovery of the amount so paid, nor any defence to any claim made by the drawee for the amount so paid, as the case may be, unless he gives notice in writing of the forgery to the drawee within one year after he has acquired notice of the forgery.


    (4) In case of failure by the drawer to give notice of the forgery within the period referred to in subsection (3), the cheque shall be held to have been paid in due course with respect to every other party thereto or named therein, who has not previously instituted proceedings for the protection of his rights.

49 (1) Recovery of amount paid on forged endorsement

     (2) Rights against prior endorsers

     (3) Notice of forgery

Section 128 – The acceptor of a bill by accepting it is precluded from denying to a holder in due course (a) the existence of the drawer, the genuineness of his signature and his capacity and authority to draw the bill;  (c) in the case of a bill payable to drawer’s order, the then capacity of the drawer to endorse, but not the genuineness or validity of his endorsement; or (c) in the case of a bill payable to the order of a third person, the existence of the payee and his then capacity to endorse, but not the genuineness or validity of his endorsement.

Section 132 – The endorser of a bill by endorsing it, subject to the effect of any express stipulation authorised by this Act, (a) engages that on due presentment it shall be accepted and paid according to its tenor, and that if it is dishonoured he will compensate the holder or a subsequent endorser who is compelled to pay it, if the requisite proceedings on dishonour are duly taken; (b) is precluded from denying to a holder in due course the genuineness and regularity in all respects of the drawer’s signature and all previous endorsements; and (c) is precluded from denying to his immediate or a subsequent endorsee that the bill was, at the time of his endorsement, a valid and subsisting bill, and that he had then a good title thereto.

FORGERY OF DRAWER'S SIGNATURE
ASSUME A CHEQUE IS DRAWN ON BANK X PAYABLE TO A AND BEARING THE FORGED SIGNATURE OF THE DRAWER B. THE CHEQUE IS ENDORSED IN BLANK BY A AND NEGOTIATED TO C. C THEN ENDORSES HIS NAME IN BLANK AND NEGOTIATES TO D WHO ACTS IN GOOD FAITH. 

1. D presents to Bank X who refuses payment due to the forgery. Under the BEA can D recover from C? from A? from B?

D is not a holder in due course because no one can attain title to a cheque through or under a forgery (s. 48).  And if D doesn't have title to the cheque, he cannot sue under it. 

The only reason why D can sue A and C is because A and C were endorsers who incurred liability (or are precluded from setting up a defence because warranted all previous signatures/endorsers) pursuant to section 132. 

Pursuant to section 48(1) D cannot go after B UNLESS B is precluded from setting up the forgery or want of authority.  B is the "drawer".  Liability is created by signature and B(drawer)is not liable to anyone as he never signed. 

A cannot go after B.  A has to go find the forger.

2. If Bank X had paid D (not having detected the forgery of B), 

(a) Could Bank X recover the money back from D under the BEA? 

Not addressed in the Bills of Exchange Act.

Could they recover on the ground of conversion? 

Conversion – someone wrongfully takes your property and uses it.

No because the document never was the Bank’s property because the bank never acquired title to the document.  No one can attain title to a cheque through or under a forgery (s. 48).

SCC in Arrow said that claim for conversion has to be based upon the conversion of a valuable instrument and in that case there was no conversion of the cheques.  There was conversion of the blank cheque form but the cheques were invalid because of the forgery.  Nemiroff said this is wrong.  D can recover from C because  D sues on the cheque as a holder of the cheque (because cheque complied with sections 16 and 165 on its face)…because was valid cheque can look to the Bills of Exchange Act and therefore can go to s. 132.  BUT accd to SCC in Arrow, wouldn’t have been a cheque and therefore couldn’t speak re anything in the Act. SCC  WRONG when it said cheque invalid!

on the ground of money paid under a mistake of fact?

No.  The bank was negligent in not figuring out its drawer’s signature was forged and because it was so negligent it cannot raise the equitable remedy of mistake (Bank of Montreal v. King)

(b) Could Bank X recover the money from B under the BEA?

No title can be derived under a forgery (including a bank).  Liability is created by signature and B(drawer)is not liable to anyone as he never signed (section 48).  If drawee bank pays they can't go against the drawer who never signed. 

Bank of Montreal v. King

It is incumbent upon the drawee of a bill to be satisfied that the signature of the drawer is genuine, that he is presumed to know the handwriting of his correspondent; and if he accepts or pays a bill to which the drawer’s name has been forged, he is bound by the act and can neither repudiate the acceptance nor recover the money paid.

(c) Could Bank X recover the money from B by reason of a "verification Agreement"?

Verification agreement – customer signs and this operates to allow the bank to recover.  Clause said that if drawer didn’t give notice its cheque was forged within the said time period, can’t argue later and bank is allowed to debit drawer’s account for the money.

Apart from the Bills of Exchange Act the terms of a Verification Agreement might operate to allow bank to recover from drawer. 

Arrow Transfer Company Ltd. v. The Royal Bank of Canada et. al. (1972) SCC

F: 73 forged cheques over period of 5 years.  Verification agreement worded “to notify the Bank…any alleged omissions from or debits wrongly made to or inaccurate entries in the account as so stated…end of the said 30 days the account as kept by the Bank shall be conclusive evidence…that except as to any alleged errors so notified and any payments made or forged or unauthorised endorsements…the Bank shall be free from all claims in respect of the account.”

H: The verification agreement provided Royal with a complete defence to the action.  Debits entered in the appellant’s account in respect of the forged cheques paid by Royal were “debits wrongly made”.   Payments were not made on forged endorsements.  App received the statements and the relevant vouchers.  Having failed to give notice in time under contractual agreement, the agreement made the statements conclusive evidence against him.

The obligation of the customer to give notice to the bank within the prescribed time period relates to any debit wrongly made, and it is clear that it is wrong for a bank to debit a customer’s account in respect of the payment of a forged cheque.    
Laskin, in minority: Forgery not express and therefore not covered by verification agreement.  Those who would contract out of section 49 liability obligated to make it quite clear that forgery/fraud of a drawer’s signature on a cheque is within the scope of protection that a drawee bank has obtained under it self-protecting contractual arrangements with its depositors.  Risks that are by contract to be passed by a party, upon whom they would otherwise rest, to the other party to the relationship must be brought home expressly if they are to be effective; at least this is so when the limitation would still have subject-matter if unexpressed risks be found to be outside its general language.

Hemming Mining and Milling Corp. v. Quesnel and District Credit Union (1992) BCSC

F: verification agreement same as in Arrow.  

H: Court referred to Laskin’s brought home expressly comments in Arrow Bank.  There is no express reference in the verification agreement to forgeries.  Therefore forgeries are not a risk “brought home expressly”.  Negligence must be brought home expressly too. (not done here).  Also said lost via Tilden.

The general rule is that a limitation or exemption clause is not imported into a contract unless it is brought home to the other party so prominently that he must be taken to have known it and agreed to it.  There is no distinction between ticket cases and those cases where a party’s signature is obtained in hurried and informal circumstances and does not represent acquiescence to unusual terms.  Court will not infer that the customer agreed to that onerous term.

Rancan Fertilizer System Inc. v. Bank of Montreal
F: Rancan wanted to add wife and son as signing officers to corporate account.  BofM specifically knew of this sole purpose for which Rancan wanted to change its account.  BofM changed the forms and presented new ones simply advising Rancan that the documents were designed to effect that change.  BofM didn’t alert Rancan to the alteration via the insertion of a verification agreement.  Rancan signed thinking just adding signing officers.  Cheques forged.  Bank tried to rely on the verification agreement.

H: Bank misrepresented the terms of the documents.  The insertion of the verification agreement should not have been done without specifically being brought to the attention of Rancan.

Canadian Pacific Hotels Ltd. v. Bank of Montreal
A customer of a bank does not, in the absence of a verification agreement, owe a duty to the bank to examine bank statements with reasonable care and to report any discrepancies within a reasonable time, nor does a customer, “sophisticated” or otherwise, owe a duty to its bank to maintain an adequate system of internal accounting controls for the prevention and minimisation of loss through forgery.

The only duty a customer always owes to a bank is in the actual, physical drawing up of cheques to do so in  a way to not facilitate forgery or material alterations…such that if you don’t and the bank pays out, you are liable.

(d) Could Bank X recover from B on the grounds of estoppel?

No!  If the verification agreement fails (as Laskin held in Arrow), Laskin advocated that Arrow should be estopped because they owed a duty to their bank to take care of their cheques and have proper procedures in place to prevent payroll frauds; The CP case, however, expressly stated that the drawer owes no such duty under common law hence the estoppel argument fails. So without the verification agreement the bank takes the loss.

3. If Bank X can recover from B for any of the above reasons, can B then recover his loss from D

B could try to argue that D converted his cheque.

SCC in Arrow said not a cheque since forgery rather only a piece of paper.  D’s converted B’s stationary so value of piece of paper only is what B can recover (and not the value of the cheque).

Nemiroff said SCC full of crap.

Number 10 Management v. Royal Bank of Canada (1977) MBCA

F: Pl was a corporation.  It hired Bishop as an accountant.  Bishop given power to sign cheques.  TD was the Pl’s bank.  Bishops forged second drawer officer’s signature on cheques and forged all the endorsements.  He negotiated the cheques to and deposited them at RBC.  RBC paid and delivered them to TD and was reimbursed by TD.  Notice of forgeries given.  Pl’s claim was against defendant for moneys had and received and in the alternative unlawful conversion.

Monnin: Forged signature cheques were not bills of exchange as defined in the Act pursuant to section 16 and were never delivered to the payees.  The RBC therefore cannot be found guilty of conversion so as to have to have to answer for the face value of the forged documents.  Pl couldn’t go after own bank because of verification agreement.  There is no valid claim for moneys had and received for the benefit of RBC.  The moneys were received for the benefit of Bishop the forger, and further, they never were the moneys of the PL when received by the RBC; they were, in fact, the moneys of TD.

O’Sullivan: By taking the pl’s pieces of paper and disposing of them to the TD, RBC ‘converted’ the Pl’s property.  Any person who, however innocently, obtains possession of the goods of a person who has been fraudulently deprived of them, and disposes of them, whether for his own benefit of that of any other person, is guilty of conversion.  The measure of damages in conversion is the value of the chattel converted.  In the cases of cheques or other valuable securities actually issued, the measure of damages will not be just the value of the paper but the face value of the documents.  If, however, the pieces of paper do not amount to cheques or other valuable document, the pl will be left with the damages re value of paper.

It is immaterial whose money the tortfeasor has obtained.  The basis for the action for money had and received on a waiver of tort is not that the money in question was the Pl’s money; the basis is that a tortfeasor must not be allowed to keep the proceeds of his tort but must account for them to the tort “victim”.  The pl could recover far more than the value of the pieces of paper even where such pieces of paper were not cheques.  It is as much a conversion to take someone’s letter as it is to convert his cheque.  The damages in conversion will not be the same, but a tort will have occurred in all the cases and the principle of waiver of tort should on principle apply to all. 

O’Sullivan said that Arrow was wrongly decided but ended up following it.

There is no duty or responsibility on a banker to inquire into the source, origin or nature of a client’s deposits to a personal account.  

Citizens Trust v. Hong Kong Bank of Canada (1991) BCSC 

Expressly rejects the absurd notion that this is not a cheque.

B. FORGED ENDORSEMENT
ASSUME CHEQUE DRAWN BY B ON BANK X PAYABLE TO A. THE CHEQUE BEARS THE BLANK ENDOSEMENTS OF BOTH A AND C, BUT A'S SIGNATURE IS A FORGERY. D IS IN POSSESION IN GOOD FAITH.

If the payee is found to be fictitious or non-existent then forged endorsement of no consequence because cheque payable to bearer.  Signature is not needed for negotiation, transfer title by delivery alone.

Assume payable to order cheque and that is not fictitious/non-existent payee

1. D presents the cheque to Bank X but payment is refused. Can D recover from C? from A? from B?

D acquired no title or right to or under the document and therefore cannot sue (sections 48 and 49).

Pursuant to section 48(1) D can recover from C because section 132(c) estops C from raising the forgery/no title.  C as subsequent endorser is precluded from denying the genuineness of A’s endorsement.

D cannot go after A since A didn’t sign.

B, however, as drawer is entitled to raise the defence.  There is no equivalent to section 132 for drawers.

What if A -> C (c’s endorsement forged) -> D -> E   Would E be able to sue A?

No because E acquired no title to or under the document because of the forgery.  A not estopped from raising the defence because only estopped from raising something that happened BEFORE he endorsed.  E can however go after D.

2. If Bank X pays D, not having realised the forgery,

(a) Could Bank X recover the money from B under the BEA?

No because bank cannot acquire any right or title to the document through or under a forgery (section 48(3)) unless B doesn’t give notice within a year after he has acquired notice of the forgery. Section 48(4) says if no notice cheque will be held to have been paid in due course.

(b) Could Bank X recover from B under a "verification Agreement"

Onus would be even harsher on the bank to allow the verification agreement.  How is B to know what endorsers’ signatures look like!

Must be clearly worded to include “forgery of ENDORSERS signatures”

(c) Could Bank X recover from B on the ground of estoppel?

No.  Under law of Bills of Exchange Act the only duty is drawing up the cheque.  Beyond this there is no other duty and if no duty no negligence and no estoppel.

(d) Could Bank X recover the money back from D?

Yes - section 49(1).  D can then go after C who is stuck with the loss because took from forger.

(e) Could B, if bank debited his account by reason of an effective verification agreement, recover from D?

B can sue D by reason of conversion!  Here the forgery is a forged endorsement and not a forgery of the Drawer’s signature.  Therefore this document is definitely a cheque.  Because it is a cheque it has been converted and if there was conversion B can sue D.

Jervis Webb v. Bank of Nova Scotia & Reid (1965) ONHC

F: Reid fraudulently caused the proper officers of the plaintiff company to sign a substantial number of cheques drawn on the RBC and then forged the endorsements of the payees’ signatures. 

H: The defendant has wrongfully appropriated cheques of the plaintiff drawer, the plaintiff is entitled to recover the amount of the cheque as damages for the conversion, or in the alternative, for monies had and received to the use of the plaintiff unless the plaintiff has in some way precluded itself from setting up that forgery.  Mere delay by the plaintiff in notifying the defendant of the forgeries is not sufficient to estop the plaintiff from recovery.  For the defendant to succeed on that ground it must also show that it has suffered some prejudice or detriment as a result of that delay.
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