Commercial Law – Candice Schachter

II.
FORM

Debtor -> not valid promissory note because is just an acknowledgement of a debt (section 176)

Debtor  -> not valid promissory note because it is conditional upon an event that is uncertain (ex. Upon “marriage”)

2. UNCONDITIONAL

Promissory Notes Attached to Conditional Sales Contracts

Finance Co. -> Debtor owes me money.

Debtor -> I don’t have to pay since I can raise defence against original creditor.

Finance Co. -> Debtor signed a valid promissory note which original creditor negotiated to me and therefore I am an HinDC, I can collect free and clear of any defences. (section 55, section 73(b))  

Debtor -> Document is not valid promissory note. Objective test - a reasonable person would regard the documents as one, therefore cannot sever.  It is attached to the conditional sales contract and therefore the note and contract should be considered as a whole and therefore promise is conditional and therefore not valid Bill of Exchange.  Because not prom note, cannot be HinDC and therefore I can raise defence (section 176, section 73(b); Killoran – Anglin, Brodeur)

Finance Co. -> Promissory note is severable from the conditional sales contract and therefore is still valid prom note (Killoran – Mignault, Duff)

Debtor -> Finance Co. had close relationship with the seller and/or was so connected to the drafting and formation of the conditional sales contract and to the obligations under it that in the particular facts of that case the conditional sales contract was not merely a collateral contract.  The parties intended to include the note as part of the contract (Fulkerth)

If there is no CUT-OFF Clause

Debtor-> Note in Killoran was only deemed a valid promissory note because there was a provision in the conditional sales contract that stated “the holder of the said notes shall be deemed to be an HinDC” to show such was the intention of the original parties (as explained in Fulkerth).  Here no such provision and therefore conditional and therefore not valid prom note. (Range, Fulkerth)

If there is a CUT-OFF Clause

Finance Co. -> Not only does the cut-off clause in the conditional sales contract show that the original parties intended that the prom note be unconditional and therefore a valid prom note (s. 176, Range, Fulkerth), the cut-off clause here estops the Debtor from raising the defence. 

Debtor -> First of all, Killoran was wrong because whether a promissory note is conditional or not has to be determined by looking at its face.  A promissory note that is defective under s. 176 cannot be made 'right' by contractual stipulation; the Act governs the validity of a promissory note; a cut-off clause cannot create a promissory note.

BESIDES cut-off clause part of the conditional sales contract.  Conditional sales contract avoided because of the fundamental breach of the contract.  Therefore the cut-off clause, contained therein, is also avoided.  We can raise defences. (Fulkerth)

Finance Co. -> The position of us, as assignee, is different.  The conditional sales contract continues in effect by fixing on the Debtor a contractual obligation to treat us as a holder in due course.  (Killoran – Brodeur)

Debtor -> Finance Co. provided no consideration for the cut-off clause benefit, therefore the finance co. is trying to use the clause as a sword, cannot use equity to sue

Finance Co. -> In equity don’t need consideration.  We are not using the cut-off clause as a sword but rather are our cause of action is based on the assignment of the contract.  As assignees we have a cause of action.  It is Debtor who then is estopped from raising the dead horse argument as a shield because of the cut-off clause that he agreed to in the original contract. (Killoran – Anglin, Brodeur)

Debtor -> Finance Co. doesn’t have clean hands itself since it knew that the seller breached the contract before the Finance Co. got the assignment.

Contract is void and therefore cannot be assigned

Debtor-> Contract was void because of common mistake

Or:

Debtor -> there was a fundamental breach of the contract and therefore the cut-off clause was too stringent and onerous. Clause should be treated like an exclusion clause and be voided (Tilden)

Finance Co. -> We aren’t speaking re consumer situation, Tilden doesn’t apply.

The Consumer Protection Act of MB – provides that cut-off clauses not binding on a consumer.

Killoran – F.Co. WON -> horse, sued on both promissory note and the contract

Range – F. Co. LOST -> coat, sued on the promissory note, no cut-off clause in the contract

Fulkerth – F. Co -> tractor, sued on the promissory note ONLY so couldn’t raise argument that could be treated like a HinDC because of cut-off clause rather could only use clause as evidence of an intention

4. SIGNED BY THE PERSON GIVING IT

PROMISSORY NOTE

Payee -> Doesn’t say you signed prom note in representative capacity (i.e. no per or per pro), therefore signatory is liable (s. 51)


Not ambiguous on the face of the notes and therefore extrinsic evidence not allowed in (Daymond)

Signatory -> Section 51 not to be so literally interpreted (Medic)

       Promissory note is ambiguous on its face since there is only one signature written below the typewritten company name and signature not linked to corporate name.  I cannot sign on behalf of company and myself, therefore should allow in extrinsic evidence to prove that I did not intend to incur personal liability (Pearl)

 
       Is also ambiguous since promissory note states “we promise to pay” (Mauch, Medic, Pearl)


       Is ambiguous if anything causes a reasonable person to be unsure, looking at the face of the PN, who is meant to be liable.

(1) The general rule is that any person who signs a promissory note without indicating his representative status or that otherwise he has no personal liability, is personally liable on the note (section 51).

(2) Unless such a note is ambiguous on its face, no evidence may be led to establish the character in which the person signed or, adversely, to affect his personal liability (Daymond).

(3) A note in which the company’s name is followed by three signatures is unambiguous.  Extrinsic evidence is not admissible and judgement will go against the three individuals even if it has already gone against the company (Daymond).

Factors to say no ambiguity in Daymond:

Prom note on plain paper and had nothing upon it elsewhere to indicate that it was not the note of the individual defendants (with three names appearing separate from the company name and in no way identified with it)

(4) The same rule applies where there are two signatures and the company’s name appears below them (Alliston).

(5) The rule does not apply in Ontario where there is only one unexplained signature either on a corporate cheque form (Etlin) or re a prom note under a stamped name of a corporation (Pearl).  

Factors to make ambiguous:

Anything that causes a reasonable person to be unsure, looking at the face of the PN, who is meant to be liable.

Cheque printed on company stationary, size of cheque number, name of company’s bank printed on the cheque, perforated stamp of a type in common use by business concerns and the signature of the signatory appearing upon the line provided for the signature of its signing officer, fact that a company cheque is of no effect unless countersigned by an authorised agent of the company  make it prima facie appear that of the company and no one else…therefore is ambiguous (Etlin).

Payee -> the reason why extrinsic evidence allowed in in Pearl was to determine whether or not the signature on the note was actually that of the named signatory.  Once allowed in the court could not ignore that extrinsic evidence.  However here know is the signature of the signatory therefore no other reason to admit the extrinsic evidence, and note is not ambiguous on its face, therefore no extrinsic evidence should be allowed.  Because didn’t indicate was signing in representative capacity only, the signatory should be liable (Holtz)

Signatory -> Pearl not decided in way that Holtz said it was! (Erwin)!

(6) Such a cheque is ambiguous and extrinsic evidence may be heard particularly if its denial would lead to a gross miscarriage of justice (Etlin)

This perhaps is just a blanket statement that can be used by a judge whenever the judge wants to relieve the signatory from personal liability.  Bear in mind though that in all of these cases the plaintiff was the payee who, arguably, knew who was meant to be liable on the PN or cheque and who after the fact is trying to render someone else liable.

7. TO OR TO THE ORDER OF A SPECIFIED PERSON OR BEARER

Drawer -> no payee named, no cheque (District)

Holder -> can still sue under contract, but don’t need to because no named payee means payable to bearer, absence of words “to bearer” not fatal (Dodd)

Drawer -> payable to order of intended original payee, look to extrinsic evidence (J.I. Case)

Holder -> J.I. Case all obiter because party did pay correct person anyway

a) Fictitious or non-existing payee
Drawer -> forged endorsement and therefore not liable to pay (section 48(3))

Bank -> non-existent payee since made up name (Concrete Column) or because payee died before cheque written (Canada Trust), and therefore cheque payable to bearer and therefore Drawer liable (section 20(5))

Known persons

Bank -> Court in Vinden misinterpreted Vagliano decision as meaning intention of drawer when really was intention of clerk that was key.  The intention of the drawer is not important. Whenever the name inserted as that of the payee is so inserted by way of pretence merely, without any intention that payment shall only be made in conformity therewith, the payee is a fictitious person within the meaning of the statute, whether the name be that of an existing person, or of one who has no existence.  The bill may, in each case, be treated by a lawful holder as payable to bearer. (Vagliano, and Laskin’s dissent in Boma)

Drawer -> Intention of the drawer test: I, as drawer liable on the cheque, believed that payee existed and therefore payee known to me and I intended to pay that payee.  Therefore payee not non-existent and therefore cheque payable to order.  Bank liable because paid out under forgery (section 20(5) exception to section 48(3), Barbeau, Concrete Column, Boma).

Bank-> Even following intention of the drawer test, where the fraudulent employee is a signing officer of the drawer, then his intent must be taken as being the intent of the drawer (Kelly, Laskin’s dissent in Boma)
Drawer -> Cannot automatically deem intention of employee to be intention of the drawer (Boma).

Bank -> Court in Boma incorrectly applied the Agency principles to the facts.  Agency principle is that a principal is bound by the acts of an agent when that agent is acting within the scope of his or her ordinary or apparent authority.  The agent does not cease to bind the principal when he acts fraudulently in furtherance of his own purposes (dissent in Boma).

BESIDES

Officer and the guiding mind of company was the rogue, therefore his intention is the intention of the company. (Fok Cheong)

OR

There are two signatories on the cheque, one of whom is the rogue who intended to pocket the proceeds, the other is the employee who was tricked into signing the cheque by the rogue in the belief that it will be paid to the person paid.  Rogue had the controlling intention.  (given free hand in the running of the company, few, if any, questions asked when the cheques were issued) The payees under these cheques are fictitious since the intention of the controlling signatory is deemed to be the intention of the company.

Drawer -> only a signing officer, (and only when the other officer is unavailable), therefore not controlling/guiding mind and therefore cannot impute intention to drawer (Boma).

Bank-> Signing officer actually had complete and unfettered authority to sign at all times, therefore different than Boma scenario.

AND

Policy should dictate that companies should bear the loss…they are the ones who hired these rogues and allowed the rogues to get into a position where they could perpetrate the fraud.  The companies are in the best position to discover the fraudulent activity.  Commercial reality of banks is that they don’t have time to check each cheque with each company to make sure that the cheques are legit, especially in scenarios such as case at bar (vs. Boma where more limited authority).

Bank -> mere employee forged name of drawer, drawer cannot be said to have intended to pay payee.  Therefore payee fictitious and cheques payable to bearer (BNS)

II. NEGOTIATION

1. Negotiation vs. assignment

An assignee of a contract, unlike the holder in due course of a negotiated bill of exchange, takes subject to all the equities between the original parties, which have arisen prior to the date of notice of assignment to the party sought to be charged.

2. Presumption of delivery

Bearer Cheques stolen

Debtor -> I never delivered the cheque to the named payee.  Therefore the cheque has never been issued, therefore you can’t raise delivery as defence, cheque is not valid (McKenty, Tardivel). 

Holder -> According to section 39(2), delivery is conclusively presumed.  A delivery is a delivery is a delivery.  Here the debtor signed, I got, document clearly document meeting section 16 requirements so too bad debtor, he should be more careful.


   McKenty relied upon Baxendale case incorrectly since Baxendale facts dealt with a blank instrument that was taken which is completely different from case at bar where was a complete instrument that was taken (as pointed out by Anglin in Ray)

3. Delivery of an incomplete instrument
Holder -> I am a holder in due course, Drawer has to pay (section 73(b)).

Drawer -> I gave blank document to X as mere custodian only and therefore I never intended to make the document a negotiable instrument, therefore it isn’t, and therefore I am not liable.  Sections 30 and 31 not applicable. (Smith).

Holder -> Debtor gave X unlimited authority to fill the document up / deal with it, and yes he exceeded his authority, but Debtor still liable (sections 30, 31, Smith). 

Drawer -> May have limited authority in specific circumstances but still intended X to be custodian only so I am not liable (Ray)

III. THE LIABILITY OF THE PARTIES

4. Endorser

a) Mechanics of proper endorsement

HinDC -> The endorser incurred liability under section 132, money not there so endorser must pay me.
Payee -> I didn’t sign as an endorser, I only signed “as receipt to acknowledge payment” (Heidt)

Drawee Bank -> Endorser incurred liability under section 132, money not there so endorser must pay me.

Payee -> There is no dishonoured cheque here.  As endorser I only incur liability if the bank upon which the cheque was drawn refuses to honour it (section 132).  Here Drawee Bank, you cashed the cheque and gave me money.

VI
HOLDERS

3. Holder in due course

a) Must be a holder

Payee -> I am an HinDC therefore you must pay (section 73(b)).

Other party-> You cannot be an HinDC if you are the original payee (section 55, Jones).

b) who takes a bill, complete and regular on the face of it

Holder -> I am an HinDC therefore you must pay me (section 73(b)).

Drawee -> Promissory note was blank and therefore not complete on the face of it and therefore pursuant to section 55, Holder is not an HinDC.  

Holder -> If holder (not payee) fills in amount authorised by drawee, holder becomes HinDC (Mazur).  I filled in the promissory note in manner authorised by the Drawee, and therefore pursuant to sections 30 the promissory note was valid.  I can enforce the prom note (section 31).  I am an HinDC, and Drawee is precluded from raising any defence, including those under section 30/31 and therefore Drawee must pay. 

Drawee -> Mazur wrong at law.  Promissory note blank means that it is not complete means that Drawee is not an HinDC (section 55).  Besides, Mazur should be limited to its facts where lots of fraudulent activity including by M (knew of trickery being played on Finance Co., never really was a sale).  Here no trickery, nor fraud.


Further, Drawee NOT authorised to fill in that amount, drawee exceeded its authority.  Because Drawee is not an HinDC, it is subject to all defences by Drawee.  Therefore drawee can raise abuse of authority defence pursuant to section 30/31 (dissent in Mazur).

e) in good faith (s.3) and without notice of defects in title

Note affected with illegality

Holder -> I am an HinDC therefore you must pay me (section 73(b)).

Drawer -> Under s. 55(2) of the Bills of Exchange Act, the onus is on the holder to establish that he is the holder in due course where the note is shown to be “…affected with illegality”. Pl not an HinDC because he knew that the prom note was obtained for an illegal debt.  Therefore Pl didn’t take the bill in good faith

Holder was not an HinDC so the illegality defence may be raised (Red River). 

Holder -> good faith test is subjective (section 3).  Maybe I ought to have known but I didn’t know and therefore I did take in good faith and therefore I am an HinDC.

Post-dated cheques

Holder -> I am an HinDC therefore Drawer must pay me (section 73(b)).

Drawer -> Holder NOT an HinDC because was a post-dated cheque and payment was stopped.  Holder, before accepting and paying out on the cheque, should have determined among other things whether the funds in the account were sufficient to cover the cheque and whether those funds would be there and available on the due date (Reis).

Holder -> Post-dating does not make the instrument less than complete and regular on its face.  A post-dated cheque is a bill of exchange and a countermand is not effective against a holder in due course.

I have benefit of being treated as an HinDC (Sask Tel,Sarkar).  Reis makes no sense since had we inquired before payee endorsed to us, we would’ve been told was ok so still would’ve negotiated.  And what’s more to be an HinDC MUST negotiate cheque before it is due (section 55).

Conditional Sales Contracts where Prom Note separate and doesn’t refer to conditions

Finance Co. -> I am an HinDC therefore Drawer must pay me (section 73(b)).

Drawer -> Looking at the relationship between FCo. and seller, FCo. so closely connected to Seller that it knew or ought to have known that there was bad faith circumstances under which the signature of the promissory note had been procured (St. Pierre and Traders).  Therefore FCo. didn’t acquire HinDC status (section 55) 

Finance Co.  -> I took prom note in good faith – subjective standard (section 3).  I didn’t know!

Drawer-> Well even still, because of FCo.’s  close connection to the seller they are like one entity and therefore there was no negotiation because was no real transfer.  Since no negotiation, F.Co. cannot be HinDC (St. Pierre, Traders, Soltys and section 55)

Finance Co. -> NO close connection.  Every FCo sets operation up in advance, drafts documents, etc.

4. Holder in due course

Deposit only – restrictive endorsement

Bank -> I am an HinDC therefore I don’t have to reimburse drawer (section 73(b)).

Drawer-> Bank is not an HinDC, cheque said for deposit only, bank only assignee (section 55)

Bank -> section 165(3) I have the rights of an HinDC

Post-dated deposit only

Drawer -> was post-dated cheque therefore section 165(3) doesn’t help Bank.  Section 55 doesn’t work either because was not bill (Reis), and even if it was, was not negotiated properly since was for deposit only.

Employee making up names of former employee cheques

Bank -> Employee delivered cheque for deposit and we deposited therefore we have rights of an HinDC therefore I don’t have to reimburse drawer (Section 165(3) and section 73(b)).
Drawer -> Employee (someone off street) not payee nor endorsee nor anyone with legal authority to deal with that cheque and therefore not “person” pursuant to section 165(3) and therefore Bank is mere assignee (Boma).

More than one payee, restrictive endorsement by 1st and then 2nd deposits

Bank -> Cheque delivered by payee and we deposited therefore we are entitled to rights of HinDC pursuant to section 165(3) (section 73(b)).

Payee 1 -> was restrictive endorsement (deposit only) and Bank ignored.  As though no endorsement at all as far as bank.  A cheque is not “delivered” by the mere handing of the cheque to the bank teller.  The delivery to be effectual must be made by the authority of all endorsers/payees, i.e. all must endorse, here didn’t happen and therefore delivery was not made “under the authority of the party endorsing” and therefore section 165(3) not applicable (Gough)

Bank -> Section 165(3) says delivered by, does not say delivered by and under authority of”
Cashed without endorsing

Drawer -> pay to order cheque not endorsed therefore Bank not an HinDC because not negotiated (section 55)

Bank-> section 165(3) we have the rights of an HinDC therefore not liable (section 73(b)).

Drawer-> cheque cashed, not deposited and therefore not within section 165(3) requirements.  Bank mere holder subject to equities (Rock).

Not deposited to correct account

Bank -> valid cheque, deposited by or with authority therefore we have rights of HinDC (section 165) therefore not liable (section 73(b)).
Drawer -> The cheque must be deposited for section 165(3) purposes to the payee’s account to the credit of the payee or to the account of someone who’s entitled to be paid on the cheque.  Here person to whose account cheque deposited was neither payee nor entitled to be paid on the cheque.  Therefore section 165(3) not applicable (Dauphin)

Good faith issue – drawer’s agent exceeded authority

Bank -> no mention of good faith in section 165(3) and by negative inference of fact that section 55 clearly worded with to require good faith no such requirement under section 165(3).  If have to read sections 55 and 165 together, what is the point of section 165?

Drawer -> Section 165 should not be used to circumvent good faith under section 55.  Section was drafted simply to make sure that Bank protected when a restrictive endorsement was used.  Section 165 therefore requires good faith (Boma – La Forest).

Bank -> we didn’t know drawer’s agent exceeded authority and therefore we did deposit cheque delivered to us in good faith and thus we acquired rights of an HinDC (section 165 and section 3 requiring subjective bad faith and (section 73(b)).

Drawer -> more than mere negligence.  In the context of the total relationship between Bank and payee there were facts actually known to the Bank which caused a suspicions, or which should have caused a suspicion to arise in any normal person in his occupation.  Suspicion was suppressed in the first case, or not allowed to arise at all, in the second case and this through wholly inappropriate gullibility, denies good faith.  Especially in the face of express warnings it is not open to the bank to not turn the suspicions over in its mind (Jordan).
VII. RIGHTS OF HOLDERS AND DEFENCES
1.
Rights of holder

Section 73 

2.
Personal defences
Drawer -> Failure of consideration/goods never delivered/goods broken, therefore I don’t have to pay

HinDC -> I am an HinDC.  These defences cannot be raised against an HinDC.  

a) set-off

If the plaintiff is not an HinDC - eg- is the payee - then you can raise defences that are personal to the two of you (eg, goods not delivered) but you cannot set off or counterclaim for unliquidated damages. So if the payee here owes you money for some other matter you can't set that off in his claim against you unless it's for a liquidated amount. Similarly, if you want damages because the non delivery of the goods caused you to suffer pecuniary loss, you can't counterclaim for that unliquidated amount in the action taken on the note/cheque by the payee - you have to sue for that separately in contract.

b) lack of consideration

3.
Defences of Defect of Title
HinDC -> Breach of authority (fill up) cannot be raised against someone an HinDC.

Endorser -> You are not an HinDC.

Holder -> Still may have a right to sue (section 73).  Endorser liable pursuant to section 132 - endorser by endorsing will compensate.

When you sign a negotiable instrument, you are guaranteeing that everything that came before you is fine and dandy.  Therefore a non-holder may still recover.

a) want of delivery (s.39)
4.
Real or Absolute Defences

Can be raised even against an HinDC!

a) no personal liability

ex. Section 50 – signature by procuration operates as notice that the agent has but a limited authority to sign, and the principal is bound by such signature only if the agent in so signing was acting within the actual limits of his authority. 

Matters that go to liability as a person ex:
b) incapacity

Section 46 

Section 47
c) non est factum

Drawer -> I didn’t know what I was signing.  I didn’t think I signed a negotiable document.  

Holder -> Ability to plead this has been severely curtailed because means didn’t understand what you were signing.  Precluded from raising this defence if negligence has been found on your part.

d) want of delivery

Section 30

Section 31

e) material alterations

Section 144

Section 145

Even if not your signature of if made somewhere else down the line.

B writes cheque payable to A.  A -> C (C alters $100 cheque to $1000) -> D -> E

For E to be a holder in due course, regarding the alteration, the cheque must be complete/regular on its face.  Alteration must not be apparent – i.e. upon reasonable inspection on its face.

Section 144 – can only enforce against A and B for the $100 (section 144(2))!  Can sue C or D though for the full $1000 because section 144(1) states “except as against a party who has himself made, authorised or assented to the alteration and subsequent endorsers.” (because an endorser guarantees everything that comes before it).

If the alteration is apparent, E is not an HinDC.  Pursuant to section 73 – The rights and powers of the holder of a bill are as follows: (a) he may sue on the bill in his own name – under section 144.  He can only sue D and C – for $1000.  H cannot sue A nor B pursuant to section 144(1).

Can still go after B under contract, note is evidence of the contractual transaction.  ALWAYS sue under both the Bills of Exchange Act AND contract!

Drawee -> forged payee name, not within section 146.  We are not liable.

Holder -> changes made to the name of the payee are material alterations (CIBC)

Drawee-> was forged initials, we only have duty to check signature.

Holder -> The bank, by paying the cheque therefore guarantees that the initials are genuine.

f) forgery
Section 48 

Section 49 

Section 128

Section 132

FORGERY OF DRAWER'S SIGNATURE
ASSUME A CHEQUE IS DRAWN ON BANK X PAYABLE TO A AND BEARING THE FORGED SIGNATURE OF THE DRAWER B. THE CHEQUE IS ENDORSED IN BLANK BY A AND NEGOTIATED TO C. C THEN ENDORSES HIS NAME IN BLANK AND NEGOTIATES TO D WHO ACTS IN GOOD FAITH. 

1. D presents to Bank X who refuses payment due to the forgery. Under the BEA can D recover from C? from A? from B?

D is not a holder in due course because no one can attain title to a cheque through or under a forgery (s. 48).  And if D doesn't have title to the cheque, he cannot sue under it. 

The only reason why D can sue A and C is because A and C were endorsers who incurred liability (or are precluded from setting up a defence because warranted all previous signatures/endorsers) pursuant to section 132. 

Pursuant to section 48(1) D cannot go after B UNLESS B is precluded from setting up the forgery or want of authority.  B is the "drawer".  Liability is created by signature and B(drawer)is not liable to anyone as he never signed. 

A cannot go after B.  A has to go find the forger.

2. If Bank X had paid D (not having detected the forgery of B), 

(a) Could Bank X recover the money back from D under the BEA? 

Not addressed in the Bills of Exchange Act.

Could they recover on the ground of conversion? 

Conversion – someone wrongfully takes your property and uses it.

No because the document never was the Bank’s property because the bank never acquired title to the document.  No one can attain title to a cheque through or under a forgery (s. 48).

SCC in Arrow said that claim for conversion has to be based upon the conversion of a valuable instrument and in that case there was no conversion of the cheques.  There was conversion of the blank cheque form but the cheques were invalid because of the forgery.  Nemiroff said this is wrong.  D can recover from C because  D sues on the cheque as a holder of the cheque (because cheque complied with sections 16 and 165 on its face)…because was valid cheque can look to the Bills of Exchange Act and therefore can go to s. 132.  BUT accd to SCC in Arrow, wouldn’t have been a cheque and therefore couldn’t speak re anything in the Act. SCC  WRONG when it said cheque invalid!

on the ground of money paid under a mistake of fact?

No.  The bank was negligent in not figuring out its drawer’s signature was forged and because it was so negligent it cannot raise the equitable remedy of mistake (Bank of Montreal v. King)

(b) Could Bank X recover the money from B under the BEA?

No title can be derived under a forgery (including a bank).  Liability is created by signature and B(drawer)is not liable to anyone as he never signed (section 48).  If drawee bank pays they can't go against the drawer who never signed. 

Bank of Montreal v. King

It is incumbent upon the drawee of a bill to be satisfied that the signature of the drawer is genuine, that he is presumed to know the handwriting of his correspondent; and if he accepts or pays a bill to which the drawer’s name has been forged, he is bound by the act and can neither repudiate the acceptance nor recover the money paid.

(c) Could Bank X recover the money from B by reason of a "Verification Agreement"?

Verification agreement – customer signs and this operates to allow the bank to recover.  Clause said that if drawer didn’t give notice its cheque was forged within the said time period, can’t argue later and bank is allowed to debit drawer’s account for the money.

Apart from the Bills of Exchange Act the terms of a Verification Agreement might operate to allow bank to recover from drawer. 

Drawer -> We never signed therefore we aren’t liable (section 48).

Drawee -> Drawer agreed to a verification agreement.  This agreement provides us a complete defence to the action (Arrow).  Having failed to give notice in time under contractual agreement, the agreement made the statements conclusive evidence against him.

Drawer-> Forgery, negligence, malfeasance not express and therefore not covered by verification agreement (Arrow- Laskin, Hemming) and therefore Drawee liable pursuant to section 49.

   Arrow pre-Tilden.  Terms of verification agreement stringent and onerous.  Also, via Tilden, because the verification agreement was not brought home to the other us so prominently that we must be taken to have known it and agreed to it the agreement is not imported into a contract.  Signature was obtained in hurried and informal circumstances where we were not likely to be aware of its existence and does not represent acquiescence to unusual terms.  Court will not infer that the customer agreed to that onerous term (Hemming, Rancan)

Drawee -> Rancan distinguishable on its facts.  Bank deliberately misrepresented the terms of the documents there. 

    Impossible for us to check every cheque whereas easy for customer.

Drawer -> Too bad, as a drawee we do not, in the absence of a verification agreement, owe a duty to the bank to examine bank statements with reasonable care and to report any discrepancies within a reasonable time.  Nor do we, “sophisticated” or otherwise, owe a duty to its bank to maintain an adequate system of internal accounting controls for the prevention and minimisation of loss through forgery.  The only duty we owe is in the actual, physical drawing up of cheques to do so in  a way to not facilitate forgery or material alterations…such that if you don’t and the bank pays out, you are liable.

(d) Could Bank X recover from B on the grounds of estoppel?

Drawee -> even if the verification agreement failed Laskin advocated that Drawer should be estopped because they owed a duty to their bank to take care of their cheques and have proper procedures in place to prevent payroll frauds

Drawer -> CP case expressly stated that the drawer owes no such duty under common law hence the estoppel argument fails. So without the verification agreement the bank takes the loss.

3. If Bank X can recover from B for any of the above reasons, can B then recover his loss from D

B -> D converted my cheque.

D -> Wasn’t a cheque under the Bills of Exchange Act since forgery of signature.  Only a piece of paper.  D’s converted B’s stationary so value of piece of paper only is what B can recover (and not the value of the cheque) (Arrow).

B -> Can only speak re Bills of Exchange Act if is cheque.  How could the Bank have the ability to withdraw money if not a cheque??? Is a cheque (Hong Kong BCSC)

        Besides, by taking the pl’s pieces of paper and disposing of them to the TD, RBC ‘converted’ the Pl’s property.  Even if pieces of paper do not amount to cheque is conversion and therefore a tort occurred and so the principle of waiver of tort should on principle apply here.  It is immaterial whose money the tortfeasor has obtained.  The basis for the action for money had and received on a waiver of tort is not that the money in question was the Pl’s money; the basis is that a tortfeasor must not be allowed to keep the proceeds of his tort but must account for them to the tort “victim”.  The pl could recover far more than the value of the pieces of paper even where such pieces of paper were not cheques.

There is no duty or responsibility on a banker to inquire into the source, origin or nature of a client’s deposits to a personal account.  

         Also, it makes no sense that I could sue if was forged endorsement (Jervis) but cannot sue if forged drawer signature!

B. FORGED ENDORSEMENT
ASSUME CHEQUE DRAWN BY B ON BANK X PAYABLE TO A. THE CHEQUE BEARS THE BLANK ENDOSEMENTS OF BOTH A AND C, BUT A'S SIGNATURE IS A FORGERY. D IS IN POSSESION IN GOOD FAITH.

1. D presents the cheque to Bank X but payment is refused. Can D recover from C? from A? from B?

D acquired no title or right to or under the document and therefore cannot sue (sections 48 and 49).

Pursuant to section 48(1) D can recover from C because section 132(c) estops C from raising the forgery/no title.  C as subsequent endorser is precluded from denying the genuineness of A’s endorsement.

D cannot go after A since A didn’t sign.

B, however, as drawer is entitled to raise the defence.  There is no equivalent to section 132 for drawers.

What if A -> C (c’s endorsement forged) -> D -> E   Would E be able to sue A?

No because E acquired no title to or under the document because of the forgery.  A not estopped from raising the defence because only estopped from raising something that happened BEFORE he endorsed.  E can however go after D.

2. If Bank X pays D, not having realised the forgery,

(a) Could Bank X recover the money from B under the BEA?

No because bank cannot acquire any right or title to the document through or under a forgery (section 48(3)) unless B doesn’t give notice within a year after he has acquired notice of the forgery. Section 48(4) says if no notice cheque will be held to have been paid in due course.

(b) Could Bank X recover from B under a "verification Agreement"

Onus would be even harsher on the bank to allow the verification agreement.  How is B to know what endorsers’ signatures look like!

Must be clearly worded to include “forgery of ENDORSERS signatures”

(c) Could Bank X recover from B on the ground of estoppel?

No.  Under law of Bills of Exchange Act the only duty is drawing up the cheque.  Beyond this there is no other duty and if no duty no negligence and no estoppel.

(d) Could Bank X recover the money back from D?

Yes - section 49(1).  D can then go after C who is stuck with the loss because took from forger.

(e) Could B recover from D?

B -> sue D by reason of conversion!  Here the forgery is a forged endorsement and not a forgery of the Drawer’s signature.  Therefore this document is definitely a cheque.  Because it is a cheque it has been converted and if there was conversion I can sue D in conversion or monies had and received (Jervis).

D -> As a result of the delay by B in notifying me of the forgeries, I have suffered some prejudice or detriment as a result of that delay therefore B is estopped from recovering (Jervis).

