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PART I - INTRODUCTION AND EXPRESS PRIVATE TRUSTS
I.       NATURE OF THE BENEFICIAL INTEREST
TRUST: 
A relationship between individuals and property; a vehicle by which the title to property (real or personal, by legal or equitable title) can be transferred to another who will then hold that property for the benefit of a third person or persons.

...an equitable obligation, binding a person (who is called a trustee) to deal with property over which he has control (which is called the trust property), for the benefit of persons (who are called the beneficiaries or cestui que trust), of whom he himself may be one, and any of whom may enforce the obligation.  Any act or neglect on the part of a trustee which is not authorized or excused by the terms of the trust is called a breach of trust.  

C
Settlor: The person who transfers the property during her lifetime.  This type of trust is known as an inter vivos trust as it is one made during the settlor’s life.  Must be of age of majority and have full mental capacity.

C
Testator: The person who creates a trust by way of the terms of his will is called a testator, and his trust is referred to as a testamentary trust.  Must be of age of majority and have full mental capacity.

C
Trustee: The person who receives the property from the testator/settlor.  This individual is the legal owner of the property, but he has accepted legal title on condition that he will hold and manage the property for the benefit of a third party.  The trustee can also be a beneficiary.  Must be of age of majority and have full mental capacity

C
Beneficiary (Cestui que trust): The person for whose benefit the trust is created.  There may be only one, or there may be many.  The beneficiary need not be of age of majority, nor do they need full mental capacity.

C
Trust Instrument: The written document that identifies the trust property and vests title to it, and sets the trust terms.

A trust is the child of equity which acts on the conscience of the wrongdoer, and thereby compels them to fulfil their obligations.  At common law the courts could not help the beneficiary because they did not recognize the trust — the trustee had legal title, and that was it.  In particular the fact that the beneficiary was not a party to the transfer of title, they had no remedy at common law.  

Equity filled this gap in the common law in that it recognized that although the trustee had legal title to the property, the beneficiary had a beneficial interest in the trust property.   It was this interest which equity would protect.  Thus equity would answer that the trustee’s legal title is conditional on carrying out the terms of the trust as she had promised.  Equity will ensure that the trustee holds the property for the benefit of the trust beneficiaries.
Main Characteristics of Trust

1.  Fiduciary relationship between the trustee and the beneficiary: not a legal relationship, rather it is based on good faith and good conscience.

2.  Dual ownership: the trustee has legal ownership; the beneficiary has equitable ownership.

3.  The trust property is not available to the creditors of the trustee: trustee only has bare title, therefore is protected against creditors.

C
The exact nature of the beneficiary’s interest is not entirely clear.  The issue is whether the beneficiary has an actual proprietary right in the trust property or whether he has only a personal remedy against the trustee if the trustee acts improperly.

C
In equity, tracing is the ability of the beneficiary to follow property and recover assets which have come into the hands of third parties because of the trustee’s wrongful distribution of those assets.  However, there is not an unfettered right to follow the property as there is at law.

C
Therefore if the third party has provided consideration for the property and has had no notice of the trust, the beneficiary cannot recover the assets.  The beneficiary can trace property, but only if the third party is a volunteer, or had notice of the trust.  The beneficiary’s proprietary remedy is in this way limited.

C
The beneficiary is asserting the right to have the property returned to the trust.  It is not a beneficiary’s proprietary right that is being enforced but the right of the trust itself.  

Traditional View:
Schalit v. Joseph Nadler Limited [1933] 2 K.B. 79
F: Joseph Nadler was to hold rents received from a suite of rooms in trust for his company Nadler Ltd.  Therefore the company was the beneficiary of this trust arrangement.  When Mr. Schalit fell behind in his rent payments the defendant company had a bailiff seize the plaintiff’s chattels in the amount of the owed rent.  

I:  The issue arose as to whether Nadler Ltd. as a beneficiary was entitled to enforce/demand the receipt/payment of rent from the tenant directly and if rent wasn’t paid to enforce a landlord’s remedies against the tenant.  

H:  It was decided that the company could not enforce this property right but was entitled only to a proper accounting from the trustee.  Ie The beneficiary could not enforce rights against the tenant, only the trustee could enforce the terms of the lease.  The trustee is responsible for managing the property and collecting the income that it produces.  The trustee must pay out all expenses and charges that accrue against the trust property.  The beneficiary is entitled only to the net proceeds, and is, therefore, left with his personal action against the trustee if there has been a mishandling of the trust.  It is for the trustee to go after the rent, not the beneficiary; 
R:  the trustee has the proprietary interest, the beneficiary has a beneficial interest.  The right of the cestui que trust whose trustee has demised property subject to the trust is, not to the rent, but to an account from the trustee of the profits received from the demise.

A: Goddard J. stated that any other results of these circumstances can be very inconvenient because the third party my have had this relationship with the trustee thinking trustee was the owner/landlord and now this person the third party doesn’t know is coming after him.
However - with respect to tax cases:
Baker v. Archer-Shee [1927] A.C. 844 (H.L.) Leading HoL case where the issue of a trust was dealt with from a tax perspective.  

F: Lady Archer-Shee was the beneficiary under her father’s will of a trust fund, situate in NY (trustee NY Trust Co,), made up of non-British securities.  The dividends paid out under those securities (minus the trust’s administrative expenses) were deposited into a USA account for her.  (Ie. dividends were not paid directly to Lady in England).  Under British ITA a resident of the UK was liable for tax on all income producing possessions, such as stocks, bonds and rents held outside the UK.  But the Act also provided with respect to possessions outside the UK other than stocks, shares etc the person is liable for amount of money actually received in England.   Lady’s hubby Sir was assessed tax for the income paid to daughter from the trust.

I: Whether or not a beneficiary has a proprietary interest in the trust such that it could be considered a possession. ie was she regarded as liable to tax or was she exempt from tax because money derived from source other than rents, stocks, shares, etc? 

A: Trustees of course have a first charge upon the trust funds for their costs, charges and expenses, and American income tax will be a tax which they would have to bear and which would fall upon the beneficiary.  But this does not reduce the right of property of the beneficiary to a right only to a balance sum after deducting these.  If an owner of shares deposits them with his banker by way of security for a loan he is not reduced to being the owner of a balance sum being the difference b/w the dividends on the shares and the interest on the loan.  He is the owner of the equity of redemption of the whole fund.  If a landowner employs an agent to collect his rents and authorises him to deduct a commission he does not cease to be owner of the rents.  TRUSTEE here is merely CONDUIT.  Lady is, as matter of construction of the will, entitled in equity specifically during her life to the dividends upon the stocks.  Lady could call upon the trustees to pay her what remains after deductions taken.  If estate hadn’t been fully administered maybe right to whatever in administration might turn out to be the fund the subject of which was a “foreign possession” falling under non-taxable.  But here based on wording “to use of my said daughter” an equitable right in possession to receive during her life proceeds of the shares and stocks of which she is tenant for life.  Her right is not to a balance sum, but to dividends subject to deductions.

H: HoL held that Lady Archer-Shee had an equitable right in possession to receive the dividends and that this right under the will was “property” from which income is derived.  Ie she was owner of trust in equity and therefore because the income was from stocks, shares, etc she would be held liable to tax on income even though not received in England.  

R:  A beneficiary has a strong enough proprietary interest such that it could be made subject to taxing provisions — thus they found that the beneficiary had a proprietary right.

Dissent: Trustee has full legal property in the whole of the trust fund and the beneficiary has not.  Trustee is not the agent of the beneficiary.  It is the trustee alone who can give a discharge for interest, rent or dividends to the parties.  All the latter can do is to claim the assistance of Court of equity to enforce trust and compel trustee to discharge it.  This right though does not make the trust fund “belong” to beneficiary not makes the income of it accrue to him eo instanti and directly as it leaves the hand of the party who pays it.  For ITA to deviate from this principle, there must be express words...here none.  
Canadian tax case: 
MNR v. Trans-Canada Investment Corporation 1956 SCC 
F:  Corporations paid out dividends each year to the trust companies that held the corps shares in trusts.  The trust company would then pay out to the beneficiaries (defendants) the dividends (minus administration fee).  The defendants asserted that they were entitled to tax advantage under the Cd ITA whereby dividends received from investments in Cd. Corps could be deducted from income.  

I: The defendants were not receiving the dividends directly from the Cd. Corporations, rather were receiving them from the trustee.  How to characterise the payment: from trustee or from corp?  

H: The interposition of the trustee between the dividend paying corporations and the dividend receiving corporation did not change the character of the payment.

Dissent: The payment lost its character as a dividend, became part of the ‘fund’ out of which net income is derived.  Can only claim on net amount - characterise according to Nadler.

Basically: depending on the context and nature of the parties, decide how to look at the beneficiary interest (NADLER vs. Archer-Shee) 

$ 
Beneficiaries cannot control administration of the trust.  Trustee has certain moral obligations.

$ 
Principle of Saunders and Vautier - if a beneficiary, or all beneficiaries, are between themselves fully entitled to the trust and if all are capable and there is no one else in the picture who has any interest in this arrangement, the beneficiaries can put an end to the trust and have benefits conveyed to them at law.  If there is a continuing reason to keep the trust going, the beneficiaries would need a court order to end the trust.  There should be an inquiry to see if the trust should be continued before any order is made.

$ 
Third parties who acquire trust assets:







Property is given to a trustee on trust for A.  The trustee, in breach, conveys the trust asset to B (a third party purchaser), are there any remedies available to A???  Yes.  


A can: (1) sue the trustee personally for compensation; 

            
(2) proceed against B (because Trustee may be judgement proof) if: 


(a)  B is a volunteer (didn’t pay/give substantial consideration to get the legal title) then B is still bound by the trust and no injustice would be done to B.


(B) if B did give valid consideration but knew (or should have known) about the breach of the trust, B not allowed to keep the benefit of the trust over A.

A cannot proceed against B if B bona fide purchaser (ie. had no knowledge of the trust and paid adequate consideration) because B has done nothing wrong. 

$ 
Also note that in the remedy, the beneficiary can follow the proceeds into their product.  So even if trustee to money he got for land and bought other property and then gave that property to B, A can go after the new property.

$ 
Also note that If money on trust for B and B dies, money goes to whoever B left estate to.  B could also have conveyed trust interest to someone during B’s lifetime.

$ 
Legatees: who personal property goes to under will


Devisees: who real property goes to under will


Today both are simply called beneficiaries

$ 
Although the beneficiary of a trust can have a proprietary interest in some circumstances (such as tax cases) this type of beneficiary shouldn’t be confused with the beneficiary under an unadministered estate.  The beneficiary under an unadministered estate has only a personal right of action against the deceased’s personal representatives until the administration of the estate is complete.

Personal Representative (executor) vs. Trustee
General term in succession law is the personal representative of the deceased.  Property vests itself in the personal representative until the property is distributed.  A personal representative is a type of trustee.  But there are two differences between a PR and a normal Trustee.  (1) PR’s primary duty is to wind up the estate; pay the bills, taxes, distribute property - generally short term WHEREAS duties of normal trustee is to manage the trust for the beneficiaries - could go on for lifetime; (2) Limitations of actions differ between PR’s and trustees.

Commissioner of Stamp Duties v. Livingstone [1965] A.C. (Australian Case)
F: The deceased left everything via his will to his wife.  While the estate was being administered the wife died.  Under Aussie law certain succession duties are payable by A when property is left under a will to A.  The wife had yet to “receive” the hubby property when she died.  

I: Whether her estate was still liable to pay the succession duties on that property that was supposed to go to her.  

H: Her estate was not liable to pay these succession duties because at the time of her death she had no beneficial property interest in any item under he husband’s will.  
R:  In the case of an unadministered estate the assets as a whole are in the hands of the executor/personal representative, his property; and until administration is complete no beneficial property interest belongs to the beneficiaries because until the administration is complete no one is in position to say what would be left after all liabilities were paid.   What the beneficiary is entitled to in respect of her rights under the will is a chose in action, capable of being invoked for any purpose connected with the proper administration of the estate.  
A: In order for there to be a taxable succession the widow must have died owning a beneficial interest in real property or had beneficial personal property interests.   Because administration not complete there was no trust fund consisting of her husband’s residuary estate in which she could be said to have any beneficial interest, because no trust had as yet come into existence to affect the assets of his estate.  His property was vested in his executors in full right, and no beneficial property interest in any item of it belonged to the wife at the date of her death.

Leigh v. W+T (Wills and Trusts) (English Ch. Div)
F: Deceased wife bequeathed “all shares which I hold and any other interests or assets I have in X Co to Y.”  At the time of making her will, the wife had no shares or interests in X.  At the time of her death, she was a beneficiary under and the administrator of her husband’s estate - her husband having died intestate.  Her husband’s estate had yet to be administered.  As the beneficiary under the husband’s will she was entitled to the assets of X Co.  

I: Whether the shares and interest in X that the husband had owned had passed under bequest in the wife’s will.  

H: The only disposable interest that the wife had before her death was a chose in action (interest that would be effective to receive shares once the husband’s estate was administered).  The interest of a chose in action is capable of being bequested under a will to Y.

Farrel v. Farrel 1983 Nfld. Ct.
F: Mr. had 3 sons: Gerald, Philip, and Joseph.  In his will, Mr. F. gave remainder of his real property equally to P and J, having previously given certain parcel of land to G.  Mr. F. gave the rest of his estate to J.  G died intestate.  Mr. F. entitled to G’s property.  Before estate of G administered, Mr. F. died.  

I: Fate of piece of land Mr. gave inter vivos to G. ie...go to J only because Mr. F. had left residue to him OR shared b/w J&P on basis of equality? 

H:  Because estate of G not yet administered when Mr. F. died, Mr. F. had no proprietary interest in that land.  The only right that could be passed on at his death was right to due administration of G’s estate.  Once G’s estate administered, the land would go into Mr. F.’s estate, and would go to J on residual basis.

East Borne Mutwal Bldg. Society v. Hastings Eng. 1965
F: Wife who owned house died intestate.  Husband continued to live in the house.  The property was expropriated by the municipality (by statute).  Statute provided compensation for expropriation, but was limited to value of land and not house unless house occupied by a family member with an interest in the house. 

H: Husband had no proprietary interest in the house because the wife’s estate not yet administered.

II.       CLASSIFICATION OF TRUSTS






Trusts


   

  Operation of Law 

Express Trust


            Resulting 
         

            Constructive

Fixed        Discretionary
Automatic          Presumed

   Charitable   Non Charitable
Essentially, there are three types of trust which fall under two main headings — public and private trusts.  Private Trusts are for the benefit of ascertainable individuals and are enforceable by the beneficiaries.  Public Trusts (or purpose trusts) are created for the fulfilment of some general objective for the benefit of the community at large, and in general are not recognized by law except if charitable in nature, with law defining charity.

Express, Resulting, and Constructive Trusts are all examples of private trusts.  Charitable and Non-Charitable Trusts are both examples of public trusts.

Private Trusts:

a)

Express Trust: is created by the express intention/will of the settlor/testator.  The word “trust” need not be used as long as there is a clear intention that a trust is intended.  Express trusts can further be divided into fixed trusts and discretionary trusts.  In addition with the ET there must be compliance with any statutory requirements.
i)


Fixed Trust: the settlor will have set out the specific interest of each B exactly.  The Trustee has no discretion in deciding what each B is to take.  Because the terms of the trust have set out his interests the beneficiary has an interest in possession under the trust.
ii)


Discretionary Trust: the settlor has set out the class of B’s but has not declared what interest each is to take under the trust.  The Trustee has the discretion to decide which B’s are to take, and in what proportion each are to take.  McPhail v. Doulton, Re Baden’s Deed Trusts   Because a named beneficiary under a discretionary trust is only a potential beneficiary he cannot direct the trustee to pay to him an ascertainable part of the net income.  The beneficiary will become entitled only if the trustees exercise their discretion in the beneficiary’s favour.  However, once exercised, the beneficiary under a discretionary trust is then in the same position as one under a fixed trust; he will have an interest in possession under the trust.
TEST: 
Under a FT the T’ee must be able to ascertain each and every member of the class of B’s which is given an interest under the trust.
Under a DT the test is less stringent.  The T’ee need only be able to ascertain whether a given individual is within class of B stated under the terms of the trust.



Bare Trusts versus Active Trusts
i) 
Bare Trust (aka passive trust): The trustee has no duties, he need only hold the property until the beneficiary(ies) demand its transfer over to them.  A bare trust, therefore requires that the beneficiary have an immediate right to possession of the trust property under the terms of the trust.
ii) 
Active Trust (aka special trust): Trustee has duties and obligations to fulfil such as collecting rents, investing, etc.- usually discretionary, (judgement within its management)


Executed Trusts versus Executory Trusts



Concerned about determination of beneficial interest:
iii) 
Executed Trusts: Property is transferred and vested in the trustees and the interests of the beneficiaries are completely defined.  Executed trusts are governed by strict rules of construction. If the settlor has used technical words in defining the interest of the beneficiaries then these words will be interpreted according to a strict reading of the law.  The proper legal interpretation will stand even though this might be contrary to the clear intention of the settlor.
iv) 
Executory Trusts: Trust is vested in a trustee but the interests of the beneficiaries are not defined.  The trustee must wait for further instructions from the creator of the trust.  Executory trusts are constured liberally by the courts; “Equity will attach less importance to the use or omission of technical words, but will seek to discover the settlor’s true intention and order the preparation of a final deed which gives effect to such intention.”
Both executed and executory trusts are valid because both are completely constituted trusts.  A completely constituted trust is one where the trust property has been vested fully into the hands of the trustee; constitution is a necessary requirement for a valid trust.  Although the trustee in an executory trust has not yet been told what interest each beneficiary is to take she has full legal title to the trust property.  IF the property is not in the hands of the trustee but is subject to an enforceable agreement to vest the property in a trustee that is a valid constituted trust as well because as a rule equity looks on as done that which ought to be done.
NOTE: Execution concerns the interests of the beneficiary.  Constitution concerns the vesting of the trust property into the hands of the trustee.
Private — Operation of Law Trusts

(ie have nothing to do with the expressed intention of the settlor)



b) 
Resulting Trust: property has been transferred to another, but the beneficial interest returns or ‘results’ back to the transferor.  This trust will arise in two situations:

i)


Automatic Resulting Trust: where the provisions of an express trust fail, the property automatically results back to the settlor; regardless of his intention. eg.  Testator gives property to A for life, remainder to B in fee simple.  B dies before A, therefore the property automatically results back to Testator’s Estate because there is nowhere else for it to go.  
ii)


Presumed Resulting Trust: law presumes that the donor intended to keep the beneficial interest in the property.  This arises when the settlor gratuitously transfers property into the name of another.  This type of transfer (one without consideration) is said to raise a presumption of resulting trust.  The presumption is raised not only because of the presumed intent of the settlor, but also because of the equitable maxim that equity will not assist a volunteer.  Equity presumes bargains, not gifts.
c)        Constructive Trust: will arise whenever it would be unconscionable for the owner of the property to hold it purely for his own benefit.  In Canada, as in the USA, our courts have tended to convert the trust from an institution into a remedy - It will be imposed to prevent the unjust enrichment of one party at the expense of another.  Individual becomes constructive trustee of the profits.  Pettkus v. Becker
d)         Implied Trust: a trust which uses precatory language/not clearly defined — not used.
Public Trusts:


a)  
Charitable Trust: are deemed to be of such importance that if the object of the T is a purpose rather than a class of persons they will be enforced by the AG of the provinces.  Also provides a tax advantage.


b)
Non-Charitable Trust: these are plagued with difficulties and generally are invalid except under certain rare instances.  In these cases there is no one available to enforce the rights (ie. no B’s can sue) and therefore these T’s are often void.  Generally have to do with upkeep of a stained glass window, grave etc.  There is only one case upheld from Canada - Croker v. Senior - re maintenance of graves.

C
In some circumstances the term “trust” is used where it has no relationship to its legal meaning.  It is used simply to express a desire that an individual or body will act honestly and bona fide.  A breach of this trust however has no legal sanctions (includes equitable relief).  These types of trusts are known as Trusts in the Higher Sense.  Higher sense trusts are common in the realm of public law where, for example, an administrative entity may be said to act in trust for a particular section of the community.  This type of trust does not involve a fiduciary relationship and is not justiciable on the basis of trust law. Tito v. Waddell and Guerin v. The Queen.

Tito v. Waddell [1977] Ch.
F: Concerned a little island in the Pacific occupied by Banaban Islanders in which mining operations had been going on by quasi-public operation - the British.  The mining operations for guano left the landscape yucky.  Banaban argued that they were entitled to higher payments than had been received.  They claimed that certain royalties payable to the local government as a result of the mining operations gave rise to trusts in their favour, essentially claiming that the British Gov. held land in trust for them (or at least owed them a fiduciary duty).  

H: No trust of any conventional sense here because there wasn’t a sufficient relationship between the land on which the mining occurred and the royalties to give rise to a fair inference that at true trust of the royalties was intended.  Found only trust in higher sense.  While court could give no remedy in law, the declaration of the existence of a moral trust led the Brits to give a substantial settlement.

R: There were trusts in the lower sense - recognised and enforceable by law and trusts in the higher sense (moral) - NOT enforceable by courts but in the public arena. 

Guerin v. The Queen [1984] 2 S.C.R.
F: Involved reserve land in BC which the officials in BC proposed should be leased to a golf club.  The Band, based on info provided by the BC officials, proposed to surrender part of the land back to the Gov.  “in trust on such terms...most condusive to our Welfare...”  The officials negotiated a lease to the golf club at a much lower rate than had been told by Gov. to the Band.  The band sued in breach of trust for the difference.  

A:  Fed CA - trust only in higher sense.  Band appealed.

H:  SCC - appeal allowed.


     Estey: in negotiating the lease, the Gov. was in effect negotiating as an agent for                              the band. 

     Dickson+others: Obligation of the Crown to the band could not be held to be trust.                          The band’s interest, while not fee in the lands and yes ltd., was an                         interest which cannot be derogated from or interfered with by the                          Crown utilisation of the land for purposes incompatible with the                             Indian title unless, of course, the Indians agree...therefore on the                          nature of the Indians-Gov, did impose on Gov fiduciary duty that                           are like those owed by trust and this fiduciary duty was breached.

     Wilson: agreed fiduciary duty but also said because of the terms of the instrument             by which land “surrendered” the Gov was a trustee. 

C
NOTE: an otherwise valid trust will not be enforced if it offends against morality, public policy or the provisions of any statute.

III.       COMPARISON BETWEEN TRUSTS AND OTHER RELATIONSHIPS
1.         TRUST v.  BAILMENT
$ 
Osborne’s Concise Legal Dictionary: “a bailment is a delivery of goods on a condition, express or implied, that they will be returned or restored by the bailee to the bailor, or according to his directions as soon as the (limited) purpose for which they were bailed shall be answered.  Under a bailment then a bailee is entrusted with goods in order to facilitate the carrying out of a particular purpose.
C
Therefore in both trust and bailment there is a handing over of property to the control of another and there is a relationship of confidence.  

C
However there are several differences between the relationships:

3. 
In bailment, the bailee (receiving ppty) may be subject to the direction by the bailor to return it or deliver it to a 3rd party.  In trust, a beneficiary could put an end to the trust (if solely entitled to it).  

4. 
In bailment, the relationship may be one of confidence but NOT fiduciary relationship.  In trust, there is the quintessential fiduciary relationship.

5. 
Bailment applies only to personal property whereas trusts apply to all property (personal and real).

6. 
The bailor has a legal interest in the property; the trust beneficiary’s interest is equitable.

7. 
In bailment there is only 1 kind of ownership.  The bailor retains ownership, the bailee gains only possession.  In trust there is a functional division of ownership.  The legal title vests with the trustee.  The equitable ownership is in the beneficiary.

8. 
The effect of 2. is shown in the event of possesor departing with the property improperly.  If the bailee purports to sell borrowed chattel, he cannot convey ownership (can only convey title as good as you’ve got).  Whereas the trustee, who has legal ownership, may convey ownership to a 3rd party.  The beneficiary however may have rights against this 3rd party and/or trustee depending upon the situation.

9. 
Bailment usually arises out of contract but can exist absent a contract.  

10. 
A bailment usually involves very few duties whereas under a trust the duties and responsibilities of the trustee are onerous and many.  Because the bailee’s duties are regulated by the common law they are less stringent than those imposed on th etrustee by equity which acts on conscience.

$ 
In deciding whether or not an owner intended to create a trust or a bailment the court will construe the owner’s intent.  Did she intend to pass legal ownership of the goods to the recipient?  That is the key question.

2.         TRUST v. AGENCY
C
Both T and A are fiduciary relationships.  As such, they have many similarities.  They include the following: there can be no conflict of interest, there can be no unauthorized profit, both the trustee and agent must act for the benefit of the beneficiary/principle respectively, and both must keep proper accounts.

C
The agent is not to deal with himself or be on 2 sides of the same transaction.  Even if the agent acts in good faith, his duty is to his principal, prevents his from claiming for himself something he may have done for the benefit of his principal. 

C
Until recent times, this has been extended even wider:
Reading v. AG 
F: Army Sgt. stationed in Cairo during war used his military position to act as a guide for trucks carrying black market stuffs through Cairo (b/c he knew where police checks were).  When caught, Army/Crown claimed for their own the money the Sgt. had made in his position of trust for the army - and won.  A principal may have an equitable claim vs. agent in addition to legal claims.  (This leads to further source of confusion b/w agency and trust because both principals and beneficiaries may have equitable remedies).

$ 
There are many differences between principal/agent and trustee/beneficiary:

1. 
Normally an agent does not hold personal title to the property with which he deals with his principal.  A trustee has full legal title to the property.

2. 
Agency arises from an agreement b/w principal and agent and therefore parties may vary it from time to time via further agreement.  Normally a trust, once fully constituted is not variable by the settlor UNLESS when forming the trust the settlor reserved such power.  Nor is the trustee at all subject to direction of the settlor who is perhaps more analogous to the principal in an agency relatioship. 

3. 
An agent can subject his principal to liabilities in contract or tort.  A trustee cannot; he has no such power.  From a common sense point of view this is reasonable since it is usually the prime function of the agent to bring his principal into a contract.

4. 
The vital difference is that agency is a contractual relationship whereas trust involves a proprietary relationship.  As pointed out in Keeton and Sheridan’s Law of Trusts, “agency is based on agreement b/w principal and agent, but there is not necessarily any agreement b/w settlor and trustee, but a trust can come into existence w/o the consent of trustee or beneficiary.”

5. 
Because the beneficiary has a proprietary interest she can, subject to certain preconditions, trace trust property.  As well, the assets belonging to the trust are not available to the trustee’s general creditors.  A principal, however, has no such protection.  He cannot trace and is left with only his personal claim against the agent (exception: if the agent has agreed to keep the principal’s property separate from his own).  The result is that the principal will rank as a general creditor, ie relationship is debtor/creditor. (at least in England).

English
Lister v. Stubbs Eng CA
F: S as agent/employee authorised by L (ie pl company) to purchase materials.  In course of this work, S took bribes from some purchasee Co. L claimed the land etc. bought with this money was his.  L sought an order saying that S cannot sell this land and that S must bring in the papers re the land.  

H: Application denied because L and S were Creditor-Debtor.  S did owe the money to L, but as an agent to the principal.  L therefore, even in equity, had no proprietary interest in the money or the land purchased with that money.  L only had right as a creditor, and therefore no claim over the land itself.

The agent owes an accounting of the debt to the principal but the principal has no proprietary interest in that debt.
NZ - How Bribes Received By An Agent Should Be Treated
AG Hong Kong v. Reid 1994 PC
F: R, a lawyer, held a number of legal appointments under the Gov of HK.  In a position, as head of Prosecutions, R received bribes and therefore held back prosecution of some of the criminals.  R was ordered to pay the bribe money to the Crown (some of bribe = land in NZ).  The agents, on behalf of HK, attempted to place caveats on the titles of the NZ land.  However, Caveats are filed against title and MUST be claimed to an interest in the land.  NZ refused to continue these caveats because on the facts HK had no proprietary interest, only an interest in judgement money.  R, in NZ law, didn’t hold ppty as trustee for HK and therefore HK didn’t have an equitable interest in the ppty.  Rather NZ court said relationship = debtor/creditor.  Gov HK appealed.

I: Was gov-reid relationship D/C or that of trustee/ben?

A: PC said that NZ courts had been constrained by Lister v. Stubbs.  The PC said that this case needed to be revisited because it was inconsistent with the law generally wrt agents that had been developed over the years.

H PC: An agent who receives a bribe has to account for this bribe to his principal.  The law of agency and the law of trusts should be similar - if a trustee/agent takes a bribe the court should hold that he holds this bribe on constructive trust for the beneficiary/principal.  If the trustee/agent invests this money and gains interest, the beneficiary/principal has an interest in both the ‘bribe’ and any interest coming from investment of that bribe.  A trustee/agent should not benefit from her own wrongdoing.  Equity looks on that that is done as that that ought to have been done.  R here deemed to have held the bribe money and any ppty arising from that ppty on constructive trust for the Gov.  Gov. held to have had an equitable, proprietary interest in the bribe and its proceeds sufficient to file the caveat.  A fiduciary must not place himself where his interest conflicts with his duty.  He must not obtain a profit for himself out of his fiduciary position.   Liability is not dependent upon mala fides - even if act in bona fide manner, must still account if make profit because a constructive trust is created.  Because of this trust creation, principal/Beneficiary have priority above other creditors.

It remains uncertain re the settled view here.

6. 
An agency can be terminated at the will of the principal, and automatically upon the death of the principal.  Whereas the settlor, trustee, nor the beneficiary can terminate a trust.  (Though note rule in Saunders v. Vautier). This is true even if the trustee dies, because there would be provisions either via the trust or law to appoint a new trustee.

7. 
An agent represents his principal and in general is subject to the direction/control of the principal.  A trustee, although performing his duties for the beneficiary’s benefit, does not represent the beneficiary.  Further a trustee cannot be told what to do by the beneficiaries.  The duty of the trustee is to deal with the trust by way of the instructions of that trust, and not the instructions of the beneficiary.  The is the case even where all the beneficiaries are sui juris and unanimous in their wish to remove the trustee.  However, if the beneficiaries are all sui juris and solely entitled to the property, they can end the trust under the principle in Suanders v. Vautier (1841 Eng).  In MB the rule in Saunders v. Vautier has been replaced by section 59 of The Trustee Act which allows beneficiaries to apply to court to vary the trust.  The beneficiaries can control to the trustee only to the extent that they can compel him to deal with the trust property in accordance with the terms of the trust. 

McIntyre v. Royal Trust Co.  CA
F: Old man lived with the McIntyre family.  He bought a government annuity contract in the name of Mrs. M. and he paid the initial premiums of this annuity contract.  Royal Trust managed his investment for him.  He told Royal Trust to sell some of his shares and use that money to pay the remainder of the annuity premiums.  Royal Trust sold the shares, took the money and put it into a special account in his name (did so in the process to then pay the remainder of the premiums).  He died.  At some point, he had told Mrs that he was not going to give her stocks but that he would give her the annuity contract.  Mrs. Sued Royal Trust as trustee for herself.  She said that the trust co. held the annuity on trust for her.  She argued that he had placed authority with Royal Trust not for himself but rather as perfect gift, in equity, to her and made Royal Trust trustee for her.  

H: Court saw that he intended to confer benefit to Mrs. but unfortunately that gift was frustrated by his death and therefore the court refused her claim.  Until the annuity contract was fully purchased, Mrs. was a volunteer.  Old man never managed to tell RT to take the money from the account and actually pay the remaining premiums.   A trust cannot be formed merely by intention, or a gratuitous promise.  To perfect a trust in favour of a volunteer, the sellor must have done all that is necessary in the control of the volunteer, or if keep with himself, to declare now holding in trust for the volunteer.  If he hadn’t died, court/Mrs. M could not have forced him or RT to follow through with plan.  Yes equitable maxim that which ought to be done is done, but there needs to be a duty to do that and here no duty!  Duty of RT was to follow his instructions and these instructions were not enough to constitute a declaration of a trust.  Further, authority of an agent terminates on the death of the principal.   Upon his death, RT held the money not as an agent but rather as the executor of his estate.
Brockbank v. Brockbank Eng. Ch Div 1948
F: 2  trustees in office administering trust that had been created under a will (testamentary trust).  One of the trustees retired.  Beneficiaries wanted the other trustee to retire too and put the trust in control of a bank.  The remaining trustee thought that this was a bad idea and refused to retire.  All of the beneficiaries here were of age and in agreement and therefore under Saunders they could have dissolved the trust and require the trustee to convey the legal title to them.  BUT they didn’t want to do this for tax reasons.  They went to court, supported by the retired trustee, asking for an order requiring the remaining trustee to retire.  Held: While a trust exists, beneficiaries cannot tell the trustee how to administer it nor order the trustee to step down.

3.
TRUST v. CONTRACT
C
In a sense trusts and contracts are both agreements.  The trustee agrees to take on himself the burdens of the trust duties and the settlor agrees to divest himself of title.  That this is not a contract could be considered as much a matter of history as of law. 

C
The major difference between a trust and contract has to do with the rules concerning privity.  The person(s) for whose benefit a contract is made cannot sue on the contract if she in fact was not a party to it (Beswick).  A beneficiary, however, though not a party to the trust can enforce the trust against the trustee.

Vandepitte v. Preferred Accident Insurance Corporation (1933) PC
F:  Vandepitte got insurance from the Def. Insurance covered all drivers of his consent.  V’s daughter, w/o his consent drove the car and got into an accident and injured 3rd party.  3rd party got judgement vs. daughter but failed to recover from the daughter.  

I: Was daughter covered under V’s insurance policy, and could she enforce the policy as a beneficiary even if she was not party to the contract?  

A:  Daughter tried to argue that a trust had been created in favour of her.  

H: PC said no clear intention to create a trust, therefore no trust.  Daughter could not enforce insurance contract in her favour.  To create a trust need quite clear/evident intention to so create.  (Cited Re Schebsman)

In Re Schebsman [1944] Ch.
F:S. persuaded by employer to retire.  Employer promised to pay S pension, and to continue to pay pension to his widow should he die.  S went bankrupt and then died.  Employer willing to continue to pay the pension to the widow, but S’s trustee in bankruptcy said that the money should not go to the widow but rather to S’s creditors.  

I: Did S intend to enter into agreement as trustee?

H (Lord Green): S did NOT enter into an agreement as a trustee for wife (ie money went directly to her, and if S came back from the dead he could not demand it from her).  Therefore after S died, when money went to wife, S had no property right to it.  He only had had right to be paid the money during his lifetime.  Trustee in bankruptcy could not seize the money.

Unless an intention to create a trust is clearly to be collected from the language used and the actions/circumstances of the case, the court shouldn’t imply such intention.
8. 
Another difference b/w contract and trust is that a contract requires consideration but there is no requirement that property be transferred; in trust consideration is not necessary but there must be a transfer of property.  The transfer of property is at the root of the trust.  Contract, at its heart, is an exchange of promises.

9. 
A contract may be changed or ended by agreement of the contracting parties.  A trust, once it is constituted, is irrevocable (generally) w/o the beneficiaries’ consent.  (Saunders v. Vautier).

4.
TRUST v. DEBT

$ 
Lord Sumner once said that restitution stops where repayment begins.
$ 
The duty of the debtor is to pay money to the creditor.  That is his only duty.  She can do with the property as she pleases which of course is not true of the trustee.  

$ 
The debtor is not a fiduciary.  A trustee is a fiduciary. 

$ 
The creditor has no interest in the property of a debtor; the debtor’s obligation is personal.  The beneficiary has an interest in the trust property.  He can follow or trance the property when it has been given away improperly.

$ 
If a creditor has a claim on the debtor, and the debtor goes bankrupt/becomes insolvent, while the creditor has a right to reclaim payment from the debtor, the creditor simply ranks in order with the other creditors. The trust beneficiary has a proprietary interest in the trust property and will rank above all creditors vis-a-vis the trust property.

$ 
If funds or property are lost from a trust through no fault of the trustee and the trustee at all relevant times acted with reasonable care, diligence and prudence then the trustee need not replace the lost property.  He is responsible only for the damage to the trust caused by his own lack of due care.  The debtor, on the other hand, must repay regardless.  This is a great advantage of trust over debt.
Barclays Bank Ltd. v. Quistclose Investments Ltd. 1970 House of Lords
F: One Co. agreed to loan money to Debtor Co. (that was in financial difficulties).  Loan was subject to 3 conditions: (1) Money when advanced was NOT to be mixed with other money, rather was to go into separate account. (2) Money was to be used ONLY to pay dividends to shareholders. (3) If (1) and (2) not met, money was to be returned to the Lender Company.  (1) was met but (2) wasn’t.  Debtor company went into voluntary liquidation.  The bank took the money for itself to satisfy bank debts.  The Lender Company sued the bank for the money.  

I: Was money debt or trust?

A: Bank argued that the money was debt and not trust and the Lender Company was only entitled to repayment - ie that the Lender Co. had no proprietary interest in that money in that account.  

HofL (Wilberforce): The Bank’s analysis was far too simple.  Rather, there could be a flexible interplay between law and equity wrt rights and remedies.  Lender had an equitable right when loan was made.  IF conditions (1) and (2) were satisfied, all the lender Co. had was a legal right to repayment in debt.  BUT IF conditions (1) and (2) were not satisfied, then the Lender Co. had an equitable right -> Secondary Trust created so that the money was held on trust for the lender Co.  Therefore in the case, because condition (2) was not satisfied, the money in the account was being held on trust.  Therefore the Lender Co. had a proprietary interest in it.  Real Issue:  Question boiled down to whether the trust could be enforced against the bank as a 3rd party.  Did the bank know of the secondary trust? 

H: Wilberforce said that the bank must have known that the money in that account was not for general Co. use, was for special use, and therefore the Lender Co. was allowed to recover the money against the bank.

NOW known as a Quistclose trust.

5.
TRUST v. THE OFFICE OF THE PERSONAL REPRESENTATIVE
C
To a large extent the roles of the T’ee and the PR have become blurred.  In MB many of the provisions of The Trustee Act apply to PR as well.  In addition it is common practice to make one individual both a PR and a T’ee.  This makes the distinction further confused.  However, the roles of PR and T’ee are not one the same and it is a mistake to equate the two.

C
While both the personal representative and the trustee are fiduciaries, “the duty of personal representatives is owed to the estate as a whole and thus, unlike trustees, the personal representatives do not have to hold the balance evenly b/w those interested in income and those interested in capital.  This duty to apportion equally b/w life tenant (entitled to income) and remainderman (entitled to capital) is key to the administration of trusts.

C
The duties of the PR include collecting the assets of the deceased, paying the taxes, debts and expenses of the estate and distributing the residue of the estate to those entitled under the will or, if there is no will or the will is invalid, under the intestacy.  The duties of the trustee, however, involve the management of the trust property according to the terms set out in the trust instrument subject only to the retirement, removal or death of the trustee.

C
While both the personal representative and the trustee have legal title vested in them, the beneficiaries under a will have no beneficial interest in the property of the estate.  The beneficiaries, therefore, under a will (a not to be confused with beneficiaries under a trust) have only the personal claim against the PR if the administration of the estate is performed improperly.

C
The authority of the trustees to deal with property is joint; therefore, a single trustee, unless that trustee was a trust corporation, could not act alone.  The authority of the PR with regard to real property is joint.  However, with personal property, his authority is joint and several.

C
The office of the PR developed in the ecclesiastical courts whereas trust developed in chancery.  Another difference is that a PR holds her office for life (unless the grant was for a ltd. period or she is released by the court).  She cannot resign or retire.  A trustee, on the other hand, can retire if she chooses.

C
The PR may assume the office of trustee upon completion of her particular duties.  Because of this it is important in many cases to determine when in fact her role as trustee began and her role as PR representative ended.

C
Personal Representative: means an executor, an administrator, and an administrator with the will annexed (The Trustee Act of MB, section 1) Trust does not mean the duties incident to an estate conveyed by way of mortgage; but, with this exception, includes implied and constructive trusts and cases where the trustee has some beneficial estate or interest in the subject of the trust, and extends to, and includes, the duties incident to the office of PR of a deceased person.

6.
TRUSTS v. FIDUCIARY RELATIONSHIPS

C
All trusts are fiduciary relationships, however not all fiduciary relationships involve trusts.  

C
A fiduciary relationship is one where there is a duty on one person, the fiduciary, to act on behalf of another person with respect to property which is the subject of the relationship.  The T’ee’s fiduciary obligations are of the highest order including loyalty and selfless responsibility.  There can be no conflict of interests, and T’ees are forbidden from reaping unauthorized profits and must act strictly in the interests of the beneficiaries.  

$ 
Historically equity did not see any reason to intervene in situations that were governed sufficiently by CL.  The significance of equity intervention -> find that claimant owed duty by fiduciary not provided for at CL.  Remedy: might be form of damages, order for restitution of property... Where extension of fiduciary duty may be significant is to hold fiduciary as holding property on constructive trust for claimant.  IF held in law that constructive trust not when court orders it to exist but rather when it ought to exist, this may have larger implications because it may affect 3rd parties (ex. Creditors who think ppty “owned” by fiduciary is really held in trust for equitable claimant who would get priority over creditors).

$ 
At one time it was though that there were relatively few situations where could find a fiduciary relationship.  But in Cd:

Guerin v. The Queen (1984) SCC
F: It is the nature of the relationship and not the specific cateqory of actor that gives rise to the fiduciary duty.  The categories of fiduciary should not be considered closed.

Frame v. Smith (1987) SCC
Relations between the parties can be analysed in 3 steps: (1) Did the alleged fiduciary have a scope or opportunity for the exercise of some power of discretion? (2) Could that power be operated unilaterally in some way to affect the Beneficiary? (3) Was the Beneficiary, in some special way, vulnerable to the exercise of this discretion or power?  At the core of this is the idea of VULNERABILITY - if you are some way peculiarly vulnerable to the unilateral exercise of power/discretion by the other.

Lac Minerals SCC
Outside the established categories, what is required is evidence of a mutual understanding that one party has relinquished its own self-interest and agreed to act solely on behalf of the other party. 
Hodgkinson v. Simms [1994] SCC
Majority: Test of vulnerability too vague.  There are all sorts of situations where parties are not on equal terms, where there is some sort of power imbalance.  The “degree of vulnerability” if can be put that way, does not depend upon some hypothetical ability to protect one’s self from harm, but rather on the nature of the parties’ reasonable expectations.  Real question: Whether there was a reasonable reliance by one party on the other?  Reliance need not be total, it is a matter of degree.  Must look to all the facts to see if the reality of the situation is that the decision is effectively that of the advisor.  Trust and reliance assiduously fostered by the fiduciary.

However
Dissent: vulnerability must be total.  If the person could have protected himself from the harm, NOT fiduciary relationship.

The majority of courts have had the same finding as dissent.

7.
TRUSTS AND POWERS


$ 
Three consequences flow from classifying a provision in a document as a trust or as a power:
I. 


Requirements for certainty of objects may differ (trust must be certain, power may be discretionary).
II. 


Obligations of a trustee are different from the obligations of a donee of a power.
III. 


Rights of a trust beneficiary are far more extensive than those of a potential appointee under a power.
Definitions:

C
Power is authority vested in a person to deal with property that he does not own.  It does not impose obligations on the holder of the property.  The source of the power may be an express grant or legislation.  A power is a capacity to change the legal position or relations of others.

C
Powers can be independently created or can be attached via an agent to deal with a principal.

C
When an express grant, the person who owns the property and grants the authorization is called the donor of the power.

C
The person in whom the power is vested is called the donee of the power.

C
Powers of appointment are often confused with discretionary trusts.  A power of appointment is a power given by one person to another to appoint or select the person or persons who are to receive property.

C
The donee of the power is also known as the appointer.  

C
The person who the appointer selects to receive the property is called the appointee.
Three Kinds of Powers of Appointment:

C
General: the donee of the power can appoint to anyone in the world including himself.  Very similar to outright ownership.  Example: My daughter may give my watch to anyone in the world.

C
Special: the persons who may be appointed are set out.                                                   Example: My daughter may give my watch to such of my children as she wishes.

C
Hybrid or Intermediate: the donee of the power may appoint to anyone except to certain persons indicated by the donor. 

Example: My daughter may give my watch to whomever she chooses, with the exception that she may not appoint in favour of herself.
C
NOTE:   A donee of a power of appointment may be given the power:



i) in his personal capacity;



ii) as fiduciary. (Powers of appointment are often coupled with trusts)
C
If the power is given to the donee in their personal capacity they may ignore the power, not exercise the power, and not consider its exercise.

C
If the power is given to the donee in their capacity as fiduciary they cannot ignore the power.  It is their duty as a fiduciary to consider the exercise of the power, consider the range of objects of the power, and consider the appropriateness of the individual appointments.  (Must consider but need not exercise the power).  The fiduciary’s obligations flow from his status as a fiduciary and not from the power itself.

C
Donees of a power, whether personal or fiduciary, need not exercise the power, but, if they do exercise it, it must be done honestly and in accordance with the terms of the power.  Any exercise in favor of non-objects is void.  
$ 
If a holder of a power is fiduciary (ie., held by a trustee), he has certain obligations (Turner)
Turner v. Turner [1984] 1 Ch. 100 (Ch.D.)
F: Settlor, created a trust for benefit of wife, children and remoter issue and their spouses.  He appointed his father, sister-in-law and her H as trustees.  They were given powers of appointment.  The trustees did not appreciate their powers and duties in relation to the discretionary trust, and did not “consider” before appointing.  They felt they were just a rubber stamp.

I: Did the trustees validly exercise their powers?  
R: Donee’s of mere powers have many duties:

1.  They must obey the trust instrument; 


Donees exercising a power come under a duty to consider:

2.  They must consider periodically, whether or not they should exercise the power;


3.  They must consider the range of objects of the power;


4.  They must consider the appropriateness of individual appointments.

H: The trustees didn’t consider and therefore breached their duty - the court set aside the appointments. The court can put aside the purported exercise of a fiduciary power, if satisfied that the trustees never applied their minds at all to the exercise of the discretion entrusted to them.
Major Differences between Trusts and Powers
C
The major difference between a trust and a power is that the terms of a trust must be carried out, ie the terms are imperative (T’ee has no choice).  If it is a discretionary trust, the discretion must be made.  A power is discretionary: the donee of a mere power is not under a duty to exercise the power, let alone a duty as to HOW to exercise it.  Matter of capacity - you MAY (power) versus you MUST (trust).

C
If a T’ee fails or refuses to perform trust provisions he is liable in breach of trust.  There are no such consequences under a power of appointment.

C
The beneficiaries under a trust have a direct (although limited) proprietary interest in the trust property -(have power to compel trustee to carry out the terms of the trust).  The potential appointees under a power have no such interest because the power may never be exercised in their favour.  It is only after the power has been exercised in their favour (if it is so exercise) that they obtain an interest.

ie. Whereas beneficiaries under a T are the equitable owners of the property, the objects of a power own nothing unless and until the power is exercised in their favour.  Until a power is exercised those who will take in default of an appointment are the equitable owners, their interests being subject to the power.

Though note: The B’s under a discretionary trust are in a similar position as the objects of a power because they are not entitled to any specific part of the T assets until the T’ee exercises his discretion in their favour.  However, at C/L if all the B’s of a T (including a DT) are sui juris (full age) they may join together, terminate the T and obtain the TP.  This is the rule in Saunders v. Vautier in Mb this rule has been replaced by s. 59 Trustee Act.

C
Powers can be coupled with obligations.  For example, in terms that you WILL exercise the power, though don’t say in whose favour.

AND can create a trust in which the trustee has a wide range of discretion - how to manage the trust, how to allocated/apply the trust to the beneficiaries.

C
NOTE: If a T’ee under a DT fails to exercise his discretion the class of B’s will take their shares, whereas under a Power, if the donee of a power fails to appoint, the non exercise simply causes the power to fail.

Spectrum of Freedom

Total Freedom








No Freedom

Bare Power

-given to donee of the power in her personal capacity
-no obligation to exercise, appoint, or even consider




Power Given to Trustee

(discretionary)

-donee has discretion as to which of the objects will take and in what proportion and also whether to exercise power at all.

-donee is given power as fiduciary, thus cannot ignore the power, must consider it honestly and in good faith, but does not need to perform

-must consider:

     1.  Exercise of power

     2.  Range of objects

     3.  Appropriateness of individual apptmts.
Re: Gulbenkian - sets out Individual Ascertainment Test, where one must decide who was or was not within the class

Emphasis on Power



Discretionary Trust
(obligatory)

-AKA Trust Power, or Powers in the Nature of a Trust

-T’ee must perform

-T’ee has discretion as to which of the objects will take and in what proportion
McPhail v. Doulton - expands the individual ascertainment test to include all powers and  trusts provided they are NOT a fixed trust.

Emphasis on Trust




Fixed Trust

-no discretion

-must give to objects as specified, both to whom and in the stated proportions

-must be able to ascertain everyone
- Class Ascertainment Test — you must find every member of the class

-likely settlor would name all beneficiaries
In respect of powers, if the donee chooses to exercise

the power, then the only obligation is to appoint to

one or more of the members of the class designated

by the donor.  This must be done in good faith.


These two categories are similar in some ways and hard to distinguish.



This is where the two lines blur.  If obligatory = trust, discretionary = power.



A mere power lapses when the donee dies.  A trust never lapses

C
In addition to trusts or powers, a provision or instrument could be interpreted as being a gift.  It all depends on the interpretation of the construction of the intention of the donor, settlor or giver.  The use of the word ‘trust’, ‘power’ or ‘gift’ is not conclusive of what is intended.

Some factors courts use:
$ 
If it is a general power, so that donee may even appoint to himself, this cannot be a trust power, rather must be mere power.  (Because courts could never force donee to give away).

C
If there is a gift over in default of appointment, it is clear that a power was intended because the donor has contemplated the donee’s failure to act.  EX: To my eldest daughter, M for life, remainder to such of her children as she may appoint, failing which to my research assistant.

C
The presence of a gift over indicated a power but the absence of a gift over in the instrument may create either a trust, a power or a gift depending on the facts of the given case (construction and interpretation).

Burrough v. Philcox
F: Testator directs that after certain things have happened, property is to invest in trustee for settlor’s children.  “Remainder to the children’s issue.”  Then settlor provides that if his children die without have children of their own, the last surviving earlier beneficiary could appoint to such members as he shall choose (and in manner he chose) to nieces and nephews.  Testator’s children die without issue - and the last one didn’t dispose of the property by appointment as he was directed to do by the testator. 

I: Do nephews and nieces have any interest in the trust or does the property go back into the estate?

H: Court said that a trust was created.  General intention was in favour of a class of persons.  Particular intention in favour of particular person within the class, chosen by X to receive.  While the particular intention was impossible/fails for having never been made, the general intention survived.  All nephews and nieces got equal share.  It was a Trust from the beginning even though there was discretion re to whom in particular from that class would receive.  
R:  Look at whole instrument to see what the donor intended -> turns on own language and facts.  Court will at least bring into general intention if the specific intention is not exercised.
In Re Weekes’ Settlement [1897] 1 Ch. 289 (Ch.D)
F: The Testatrix willed a life interest in certain property to her H.  She also gave him “power to dispose of all such property by will amongst our children in way see fit”.  There were in fact children.  The will contained no gift over.  The husband died w/o having exercised the power of appointment.

I: Was a trust created, or was it a mere power? Does the property go to the children or to those entitled to take on intestacy?

A: Court said was a mere power conferred on the husband, and not one coupled with at trust that he was bound to exercise.  No words in will to justify that testatrix intended that the children should take if her husband didn’t execute the power.  This was not the case of a gift to the children with power to the husband to select, or to such of the children as the husband should select by exercising the power.  If she truly intended mere power, she shouldn’t have to say more.

R: The authorities do not show that there is a hard and fast rule that a gift to A for life with a power to A to appoint among a class and nothing more must, if there is no gift over in the will, be held a gift by implication to the class in default of the power being exercised.  Courts must find in the will an indication that the testatrix did intend the class or some of the class to take - intended in fact that the power should be regarded in the nature of a trust - only a power of selection being given, as for example, a gift to A for life with a gift over to such of a class as A shall appoint.  The Court ought to endeavour to construe the will and arrive at the testator’s meaning examining the words expressly used, and ought to imply ONLY those things that are necessarily and reasonably to be implied.

(Note here wording “amongst the class” vs. in Burrough used “to such members”.

C
Trust creator’s intention is emphasized in Re: Lloyd. 

Re: Lloyd (1938) ON High Court
F: Testatrix left her estate to her husband for his life, with a power to appoint among three named sisters and one named niece of the testatrix in such amounts and in such manner as he, in his discretion, saw fit..  She had other brothers and sisters as well.  There was neither a gift over in default of appointment nor disposition of residue.  Everyone NB was alive at the date of the execution of her will.  But then death set in: The husband died before the testatrix, who did not revise her will before her own death.  All the testatrix’s siblings predeceased her. The only appointee alive at her death was the named niece.  Application was made to the court to determine where the remainder was to go.

I: Whether there was an intestacy or was there an implied gift to the named niece as the surviving object of the power of appointment? Ie. Was this a mere power or was it a discretionary trust, and therefore hubby was obligated to make an appointment?

A: The court followed Re Weekes’ Settlement approach - ie court looked to the words ACTUALLY used and applied what necessarily and reasonably should be implied.  The court was influenced by the fact that here the testatrix had given thought re to whom the property should be given.  She had a huge family.  The objects were a “class” only in the sense that they were the group of objects.  The testatrix specifically selected certain members of her family and omitted others.  The act of selection was a clear indication that she had a clear intention that at least those she mentioned should receive benefit and would receive benefit.  The court therefore found a discretionary trust for which the donee was obliged to exercise. There was no contrary intention expressed.  Re Weekes’ Setttlement was not authority for the proposition that evidence of intention of gift couldn’t be given effect in absence of direct words of gift.

R: If there is a power to appoint among certain objects, but no gift to those objects and no gift over in default of appointment, the Court may imply a trust for or a gift to those objects equally if the power is not exercised...but for the rule to apply there must be a clear intention that the donor intended the power to be in the nature of a trust, and any contrary intention defeats an implied trust.  Proper approach is for court to look to words actually used and apply what necessarily and reasonably should be applied.
C: The testatrix’s estate went to the named niece as sole remaining beneficiary of the trust.

Re Perowne
F: Wife gave property by will to her husband for life, knowing that he’d make arrangements for its distribution via “her wishes”.  Husband tried to do so but did so improperly and therefore his attempts were void. 

Held: Court refused to find a Trust rather said was mere power to distribute amongst large and general class and therefore property fell back within her estate to be distributed.

C
Powers must pass the certainty of objects test.  Certainty of objects means that the description of the class of possible appointees must be sufficiently clear so that the donee can properly perform the power, if she so chooses.  Re: Gulbenkian’s Settlement Trusts sets out the test for certainty of objects for a power of appointment as that there may be no conceptual uncertainty “where any given individual is or is not a member of the class”.
McPhail v. Doulton (1970) HofL
F: By deed a settlor (Baden) transferred to trustees shares in a company to form the nucleus of a trust fund for the benefit of the employees and ex-employees of the company, their relatives and dependents.  The deed provided that the “trustees shall apply the net income of the fund in making at their absolute discretion grants...in such amounts and at such times and on such conditions (if any) as they think fit...”

A: Acknowledged that it is difficult to tell the difference b/w power coupled with a trust to dispose of the undistributed surplus vs a trust for distribution coupled with a power to withhold a portion and accumulate or otherwise dispose of it.  Intention of deed here whose language is mandatory (“shall”) creates, together with a power of selection, a trust for distribution of the income, the strictness of which is qualified by the clause which allowed for the income of any one yr to be held up and either placed with a bank or invested.  The provisions constitute a trust.

H: If court cannot tell to whom was intended and what was intended, court cannot determine if trust was properly exercised. 
Re Baden’s Deed Trusts (No. 2) (1973) Eng CA
When considering the issue of categorisation (T, P, TP. P given to Trustee) it is permissible to take into account the consequences of the classification.  In this case, wrt certainty problems b/w trusts vs. powers, if find was P then would partly carry out the wishes of the settlor, whereas if found was trust than would have been void and fall back into estate.  Court therefore found was a P.  (See certainty section for reason why if P - more likely carried out vs. if fixed.)  Can try to effectuate the intention of the settlor.

Re: Gulbenkian’s Settlement Trusts [1970] A.C. 508 H.L.
F: The settlor created a settlement for the benefit of his son during son’s lifetime.  Under the settlement, the trustees were empowered, at their absolute discretion, to pay income from the settlement fund to: him, his wife and his children or remoter issue in existence; and any person in whose house or apartments or in whose company or under whose care and control or by or with whom son may from time to time be employed or residing.  Court said that the clause was for sure a mere power.

I: Whether the settlement was void for uncertainty.  The settlement provided alternative trusts should the power not be exercised by the trustees..

A: The first task is to try to ascertain the settlor’s intention, without regard to the consequences, and, then, having construed the document, apply the test.
R:  When dealing with a mere power, it is not necessary for validity to have to ascertain every member of the class, but it must be possible for the ‘trustees’ or the court to be able to say with certainty whether any given individual is or is not a member of the class.  With respect to trusts, th donor must make his intention sufficiently plain as to the objects of his trust and the court cannot give effect to it by misinterpreting his intentions by dividing the fund merely among those present.  The question of certainty must be determined as of the date of the document declaring the donor’s intention.  

C: the clause was not void for uncertainty - It was valid so that the son was an object of discretion.  

IV.        EXPRESS TRUSTS
C
Express Trust - created with the express intent of the settlor or testaor.

Four Requirements for a Valid Express Trust


1.  Legal Capacity — i) mentally competent





ii)over 18





iii)not bankrupt.


2.  Certainty — 
i) certainty of intention to create the trust (c/n defeat T if this is present)





ii) certainty of subject matter (property)

iii)certainty of objects (persons/beneficiaries) - T’ee c/n keep for himself


3.  Fully Constituted

4.  Must meet all formal requirements of jurisdiction — Wills Act, s. 7 Statute of Frauds (IVT o/s Mb)
C
To create a trust a settlor must own property, have an interest in property or at least have a power of appointment over someone else’s property.

C
A settlor or a trustee should not be an infant, mentally unsound, or bankrupt.  However an infant (under 18) can make a will if he is or has been married, is a member of the Canadian Armed Forces or is a Mariner (Wills Act ss. 8(1) & 5(1)).

C
s. 8(1) MB’s The Trustee Act provides for the removal of the T’ee if the T’ee is an infant.

C
Anyone who can hold property can be a T’ee — this includes corporations. Note: an unincorporated association cannot be a trustee because it cannot hold property.  One of the advantages of corporate trustee - idea that corporation is usually perpetual (so don’t have to worry re death).

C
Equity will never fail for want of a trustee — if T’ee is removed or not named the courts will appoint. 

C
A beneficiary can be anyone.  There is no requirement for legal capacity, and a beneficiary can even be an unborn person.  However if the beneficiary is an infant or incapacitated, questions may arise where the trustee might have to ask the court re how to carry out the trust.  Further, because it is normally assumed that the beneficiary is the watchdog of the trustee, if the beneficiary is incapacitated/infant/in utero, courts might have to appoint someone else to act on the beneficiary’s behalf (ex. Public Trustee).  And as well, a trust may benefit a purpose — charitable or non charitable.

THE THREE CERTAINTIES
C
Knight v. Knight (1840) Eng. — In order for a valid trust to come into existence there must be certainty of:


C
intention;

C

subject matter; and
C

objects
1.         Certainty of Intention
C
There are no magical words that can create a trust.  All that is required is a clear intention on the part of the settlor.  Words such as “in trust for” or “as trustee for” are not conclusive of the issue but the courts will construe the document, conduct, and words of the settlor as a whole in deciding whether or not it was the settlor’s true intention to create a trust (ie words must be imperative on effect).  Equity looks at intention not form.

C
If the court finds that the testator has attached only a moral obligation or wish to a gift, the result is that the trust fails for want of certainty of intention and the trustee takes absolutely (ie problems with precatory language; “in the hope that” or “in full confidence that”).  Today, courts are not inclined to construe a trust if it is not clear, because once they do, it exists.  This is a shift from the past where courts were ready to infer trusts so as to prevent the property from going to executor (in old days all stuffs not explicitly given to someone under the will went to executor).

Leading case on the ‘new approach’:

In re Adams and the Kensington Vestry (1884), 27 Ch. D. 394 (C.A.)
F: Testator gave everything to his W “in full confidence that she will do what is right as to the disposal thereof between my children.”

I: Was a trust created in favour of the children?

R: Precatory is insufficient to create a trust and the courts will not imply intention to create a trust based on such language.  There must be express intention.

A: If the testator really wanted to give the property to his children, through his W, he would have been more specific.  Here he expressed confidence, but did not bind her by imposing a trust on his W, but on the contrary he has shown an intention to leave the property, as he says he does, to her absolutely calling to her attention what is morally right.

C: No T created.  W gets the property

Re Connelly  (1910) Eng Ch
F: Gift by will “to my sisters Anne and Louise, equally the remainder of my shares and what is left they give to Protestant charities.”

I: Was this gift or was it life estate with power re remainder.

H: The “and...” was a mere wish and thus Anne and Louise received the shares in fee simple as beneficiaries ie not just life estate.

Johnson v. Farney (1913) ON
F: Gift to wife with comment “I also say that if you die soon after me, you’d leave them to your people and my people”

H: No trust formed, was mere wish.  Wife could dispose of the property as she wished.

Perry v. Perry (1918) MBCA
F: “Give to my wife and if she dies I wish and do want that my daughter shall inherit...”

A: The shall should be understood in popular sense and not giving anything in law.

H: Citing Johnson, MBCA stated “An expression in a will of a testator’s wish or desire that the donee dispose of the property by will in a certain manner is no more that a suggestion.  “I wish” and “I do want” are merely indicative of wishes/desires even when coupled with “shall inherit”.

Hayman v. Nicoll NS
F: Testatrix by her will gave money she held in bank account to her daughter Inna “in full confidence that she will dispose of same in manner of wishes that I have expressed to her.”  Inna died never mentioning “wishes”.  The relatives entitled to mom’s estate claimed money saying money had been given to Inna on a semi-secret trust - ie. Clear she was not to have the money for herself, money was for someone else and now don’t know for whom.

H: NSCA: Money had been given by trust and therefore virtually fraud by Inna to have concealed the beneficiaries.  Therefore the court wouldn’t allow her estate to be unjustly enriched.  Residue went to mom’s estate.  

     SCC: One had to find the intention of the testatrix via looking at the will as a whole.  Here the court held the words were only precatory re “secret trust” -> Because the language of will precatory, the words/wishes that mom told daughter could only be wishes.  To establish that intended to create a trust, necessary to show had been communication from the settlor to the testator of an intention to create the trust.  Further there must also be communication of acceptance by the testator to the settlor to carry out the trust.  Besides here, even if had been a secret trust wouldn’t have made sense for the court to give to mom’s estate because if Inna was alive she could persuade the court that she had carried the trust out.  Specific words are not important so much.  Equity looks to intent rather than form.  Lord Lindley stated that must take will as have it and if construe as being no trust, must say so.
Re Steele’s Trust Eng 1948
Mr. Justice Perry: If you have a case and dealing with dispositive language that is identical to language used and decided upon in a previous case, this interpretation should be used as precedent.  In this case the will had been carefully drawn wrt certain personal property.  It would not have been reasonable to assume had borrowed wording and intended it in different way.

2.        Certainty of Subject Matter and Quantum of the Beneficiary’s Interest
C
Certainty of subject matter has 2 requirements: 

(1) Certainty as to the property that is the subject of the trust.  The subject matter of the trust (property) must be described with certainty such that there is no question of ascertainability.  

(2) Certainty as to the quantity of the interest in that property (ie certainty as to beneficial interest).  The T’ee and the court must know what property is w/in the trust, such that it can be performed and enforced if necessary.  Trustee must know his obligations wrt the property.

C
Not every item of property must be set out if there is a formula by which the SM can be ascertained.  Eg., a will, w/ a trust including the residue of the estate — this is certain, b/c residue is that which remains after paying debts, funeral, expenses etc.  

C
SM of a T must be certain at the time when the T is to take effect.  Therefore a IVT = when T is created; a Trust provision in a will = when the Tr dies.  

(1) Certainty as to property that is the subject matter
Palmer v. Simmonds (1854) 2 Drew. 221 *at this time prec. lang was enough to create a T.

F: The testatrix made a will leaving the residue of her estate to Harrison for his own use with full confidence that “if he should die without lawful issue that he would after providing for his widow during he life leave the bulk of her residuary estate to B, C, D, and E equally.

I: Do the words “bulk of my residuary estate” mean the same as “my residuary estate?”

R: Clear language must be used to avoid ambiguity and confusion when describing the subject matter.

A: The court held that it was impossible to define with certainty the word “bulk” and therefore even if there was an intention to create a trust, the trust was frustrated here for uncertainty as to property.  The court also took note of the fact that proper legal terms had been used by the testatrix in other portions of her will...therefore she can be assumed to have known how to set things up properly.

C: Harrison took absolutely.  No trust was created.
(2) Certainty as to the Beneficial Interest
C
Not only must the subject matter of the T be certain but the portion that each B is to take must be certain as well.  In situations where there is a problem with uncertainty of the quantum of the B’s interest the courts can find ways to cure the defect.  The court can:

S 


give the T’ee the discretion to decide; or
S 


it can apply the maxim that equality is equity; or 
S 


can use an objective test of reasonableness to decide the issue Re: Golay’s Will Trusts
Re: Golay’s Will Trusts [1965] 1 W.L.R. 969
F: The testator directed that his friend enjoy one of his flats during her lifetime and to receive a “reasonable income” from his other properties.  The executor applied to the Court to determine whether reasonable income was void for uncertainty.

I: Was “reasonable income” certain enough to create a trust?

R: Where the testator specifically gives the trustee the discretion to quantify an amount, the gift is not void for uncertainty.

The court applied an objective test and determined that what was intended is the same as what the court would have regarded as reasonable.

A: The intent of the testator was not what he/some specific person would subjectively deem to be reasonable.  Rather the intent was what the courts would objectively presume to be a reasonable income.  Further, the Court discerned that an amount could be objectively identified.  Since the Court was in the business of making objective assessments of what was reasonable, it would not be deterred from doing so merely because subjective influences can never be wholly excluded.  

C: Not void for uncertainty, testator intended by “reasonable income” the yardstick the court would apply.

Kolb’s Will Trust (1962) Eng. Ch
F: Court here was not concerned with depositive/entitlement portion of a trust.  Rather concerned with the section regarding trustee direction (administrative powers of the trustee) - Trustee was supposed to put money in “Blue Chip Stock/Securities”.  

I:  “Blue Chip” was not a precise term in commerce or law.

H: M.J.Cross: Supposed to look at what testator interpreted to mean versus what the court objectively felt blue chip would be.  Because the testator here didn’t give more specific direction re investment, the trust direction was deemed to be void.  Trust valid, but trustee could invest as please.  Because of Court’s refusal to impose an objective interpretation here, this case is conflict with Re Golay’s Will Trusts.
Curtis v. Rippon 1820
F: The testator left the legal title of property to his wife (and presumption = equitable interest) subject to fact that she’s use the property in a way that is good for herself, children, church, and poor.

H: Was clear trust for her but the beneficial interest re sharing with the others was deemed to be vague.  Court struck out uncertain part and said was full gift of beneficial interest to her on trust for herself.

If part of the trust is certain and part is not, the uncertain part can be stricken in order to not have to say whole gift failed.
C
In providing for successive B’s the testator must be careful.  Ex.“To B absolutely and upon her death to C.”  Historic view of courts has been to try to read instrument as a whole to determine dominant intention of the donor.  If A’s dominant intention is to benefit B, court will read in effect that A has given to B absolutely.  Therefore A can no longer control what B does with the property.  The gift is complete.  A gift over to C portion will be struck out because of the doctrine of repugnancy.  If the gift over to C is dominant then B has a life estate with the remainder to C. Of course there is also the possibility that A intended to give B life estate with power of encroachment (ie power to draw down and use the corpus which and if she needed it).  However:



Re Shamus (1967) ONCA
F: Testator died leaving widow with 8 kids (all under 21) and his homemade will.  He left everything to his wife, with instructions such as “pay my debts, look after kids, if remarries vs. if stay single...”.

A: Court attempted to determine testator’s intention - felt that he intended to give life estate to wife (with power of encroachment) and remainder to be divided equally amongst the kids.  However was not clear.  If court finds a right to encroach, they must be able to define that right.  Where the testator intended to set up life estate with power of encroachment, but has failed to do so properly, the courts generally will not read this in. 
C
In the same sense a gift over of “the remains of the estate” is also uncertain at the time the trust is to take effect (which would be on A’s death).  Who can say how much will be left.  Therefore the remainder is void.  

3.        Certainty of Objects — (persons not purposes)
C
The settlor must describe which persons make up the class of B’s who are to take under the trust.  If the objects are uncertain the T’ee will not know whether or not he is performing properly.

C
If a trust fails to meet the test for certainty of objects it is void, and the property results (RT) back to the settlor or the estate.  A trustee cannot benefit from his position, and therefore equity won’t let him keep the property for himself.

C
The degree of certainty required depends on the type of trust involved:

Fixed Trusts: the trustee must be able to ascertain each and every member of the class without exception.  This is known as the class ascertainability test.  Though note that this doesn’t mean the trust has to spell out every person, rather there can merely be a description of persons so accurate that the trustee/court will know who the beneficiaries are/will be (ie can have yet unborn kids as part of the group).

Powers of Appointment: given to trustee has a lesser degree of certainty requirement.  T’ee need only ascertain whether a given individual is or is not within the class of B’s set out in the trust.  This is known as the individual ascertainability test (Re: Gulbenkian - HofL).  The trustee with a power, has the discretion to appoint among a range of objects, and may choose not to appoint at all.  Therefore she need not be able to ascertain each object.  However, ascertaining only one member of the class is not enough.  The trustee must have a reasonable number of beneficiaries to choose from; otherwise there is no exercise of discretion.  What constitutes a reasonable number of objects depends on the circumstances in each case.

Discretionary Trust: the test is the individual ascertainability test. (Ie the same test as for fiduciary powers of appointment)  McPhail v. Doulton.
Re Gestetner Settlement (1953)

F: Under Mr. G’s direction, the corpus was to be held under members of a class of which trustee thought should benefit -> any living/later born from father, uncle, wives, employees...

I: Was the description of the class fairly certain to properly ID the subjects?

A: Was difficult to ID everyone b/c of the reference to so many subclasses of individuals, some of whom even later born...but said here = mere power and therefore:

H: as a power was valid.

R:  If only power, not necessary to ID all from outset.  Material issue re mere power is whether the class was sufficiently certain - it would be enough if it were possible to say of any given person that that person was entitled (or not) to be considered for the benefit. (Re the power test, this was confirmed in Re: Gulbenkian) Interesting to note that in this case, L. J. Harmon drew a distinction between discretionary trusts and discretionary powers stating that certainty test more strict re discretionary trusts.  If discretionary trust, court said that the trustee must be able to completely ID the entire range of all the objects. (This view later affirmed by Inland Revenue Comrs. v. Broadway Cottages Trust in 1955 Eng CA)

Problems with the Broadway Cottages method re discretionary trusts: too strict.  Example: 
Re Connor Estate Alta. 1970.  Discretionary trust under will of elderly woman in favour of her “close friends”.  CA held that “close” too vague, couldn’t say if X within class, let along whether all close friends ascertainable.  NB from this case: If some uncertainty in language, can admit extrinsic evidence to help clarify.
vs.

Re Coates 1955.  What was deemed to be mere power, had said property could be given to “friends”.  This was held to be definite enough for court to decide if X=friend.

vs.

Re Gulbenkian, if is trust, even if have 2 or 3 people clearly friends, because trustee couldn’t be able to tell if more friends still in world, trust would be invalid.

MODERN view wrt discretionary trusts (aka trust powers):
McPhail v. Doulton [1971] A.C. 424 (H.L.) * leading case, builds on Gulbenkian
F: Trust fund set up for “the benefit of the employees and ex-employees of the company, their relatives and dependents”.

I: What is the requisite for certainty of objects for a discretionary trust?

R: For a discretionary trust (trust power) the trust is valid if it can be said with certainty that any given individual is or is not a member of a class.

A: HOL assimilated the tests for certainty of objects for powers and for discretionary trust.  They decided the provision constituted a DT, and remitted it to Chancery for deciding if the new test was met.  Court made test the same because it acknowledged that it is really hard to tell the difference b/w trust powers and fiduciary powers.  When considering whether a person was or was not a member of a particular class, if the postulate cannot show that this person IS a member of the class, the court will assume he is not.
Court referred to two types of uncertainty: (1) Linguistic/Conceptual uncertainty: word meaning unclear. (2) Evidentiary uncertainty: words clear, but might be hard to find people within that class.  (Ex. where trust in favour of all residents of greater london).

Note: Even though court said that technically the test was the same, IF the court had to get involved, as practical matter, court would say that before going ahead with exercising, you should make more thorough care with TP to make sure know who w/in class than with mere P because under TP trustees must exercise the power or court will step in.

Some authorities have criticised McPhail saying cannot get away from having to make list.

Re Baden’s Deed Trust (No.2) [1973] Ch. 9.
F: Same case, after remand.

I: Whether “relative” and “dependents” could be defined with enough certainty, to meet the test.

R: Once the class of persons to be benefited is conceptually certain it then becomes a question of fact to be determined on evidence whether someone is within it; if not, they do not fall within the class.  

A: The court clarified that “is not” is really unimportant, not a mistake.  If you can ascertain as complete a list of the class as possible, that is enough, you do not have to make a complete list of the B’s.  If you can define “dependent” and “relative” — make a conceptual definition, then you can go to the courts to get an answer.  The trustess ought to make such a survey of the range of objects or possible beneficiaries as will enable them to carry out their fiduciary duty, though note: A WIDER AND MORE COMPREHENSIVE range of enquiry is called for wrt DISCRETIONARY TRUSTS than in the case of fiduciary powers.  But having made the appropriate survey, it matters not that it is not complete or fails to yield a result enabling you to law out a list or particulars of ever single beneficiary.  
Bethell  (1973) SCC
F: gift for any needy and deserving employee member of the Toronto Eatons’ 1/4 century club.

I: Did TO mean the TO store or employees living in TO or those who ever lived in TO.

A: Court considered evidence of surrounding circumstances to decide this question...concluded working 25 years in the TO store.  HOWEVER, court said that the trust that was intended by the testator was that of a trust for purpose (based on the way it was worded).  If relative given the widest possible accepted meaning the trust could fail for uncertainty but the judge said that would use “next of kin” statutory definition.

SCC adopted McPhail v. Doulton as law in Canada.

V.         CONSTITUTION OF TRUSTS
C
Third requirement for a valid express trust is the constitution of the trust.

C
Constituting the trust is the act of vesting the property in the hands of the trustees. If the trust is made inter vivos the transferor will usually vest the property concurrent with his declaration of trust.  If the trust is testamentary the property will vest upon the testator’s death in the executors or administrators.

C
Until the trustee receives the property the trust is incompletely constituted; it is a mere shell of a trust and is invalid.  A settlor can be compelled to transfer property that she has promised to place in trust if she has received valuable consideration for her promise.  The party who gave the consideration can enforce the conveyance. 

C
Constitution may occur in one of three ways:

1.


Direct transfer of the property to the trustees from the trust creator;


2.
Transfer to trustees by a third party; and

3.


Declaration of self as trustee (inter vivos).
C
Once constitution takes place, in the absence of a power of revocation or an express contrary intention prior to the transfer of property, the creator of the trust cannot revoke even if the beneficiary is a volunteer. 

Carson v. Wilson [1961] Ont. C.A.
F: Wilson, the deceased, executed deeds and handed them over to his solicitor.  The solicitor was to deliver the deeds to various grantees upon Wilson’s death.  Wilson managed and controlled the assets and collected rents from the property.  The deeds did not conform to the formalities required for a will and, therefore, were imperfect gifts.  It was argued that the deeds were an implicit declaration of trust.

H: No intention to create a trust, therefore the arg. failed.  If there is no delivery and therefore no valid gift the courts will not allow the giver to say that she has declared herself trustee of the gift for the donee.

R: Equity will not perfect an imperfect gift.  Equity will not assist a volunteer.  Constitution and the intention to create a trust go hand in hand.  If A transfers property to B but A does not intend B to take as trustee then the transfer is not the constitution of a trust.

C: If that argument were successful then every gift that would otherwise fail for want of proper delivery would be perfected through trusts.  It would also provide a way to circumvent the Wills Act.

1.         Direct transfer of the property to the trustees from the trust creator                 
$ 
What needs to be done depends on what the property is.  If money, just has to change hands.  If it is a cheque, must be endorsed.  If is shares, may require formal documents of assignment.

Milroy v. Lord [1862] 45 E.R. 1185
F: Medley transferred shares to L for the benefit of his niece Milroy (M).  For the transfer to be complete, certain formalities had to be met (eg., officially sign the documents).  Medley gave L the power to complete those formalities, but they were never taken care of (the docs were never officially signed).  After Medley’s death his estate claimed the shares; M claimed as B under the T.

H: No trust had been created.  Even though donor intended to create trust, he had not done all that lay in his power to do to make the gift effective and to divest himself of his beneficial and other interests in the shares.  Shares went to estate.

R: Direct Transfer — TEST — In order to render a voluntary settlement valid and effectual the settlor must have done everything which, according to the nature of the property comprised in the settlement, was necessary to be done in order to transfer the property and render the settlement binding upon him. 
Application of test:

Re: Rose [1952] 1 All E.R. 1217 (C.A.)
F: The Settlor, in two separate transfers on March 30, 1943, gave his W 10,000 shares in his company and another 10,000 to his W and Rose as T’ees for the wife and S’s son.  The transfers were handed over with the relative share certificates to the transferees but were not registered in the books of the share company until June 30, 1943.  Settlor died.  Liability attached to shares if the transfer was not completed before April 10, 1943.

I: Were the shares subject to death tax - ie was transfer completed on March 30, 1943 or June 30, 1943?

A: Crown claims that until the transfers were registered there was no effective transfer.  However, the transfers were in the form required by the company’s articles of assoc.  Further the document was intended to transfer all of the rights.  It did not seem that in the meantime he could deny this transfer as it was under seal.  Court distinguishes Milroy v. Lord on the ground that it would create too broad a principle. On March 30, down to the wording of the forms and the execution of the transfer the deed was delivered to the transferee with the certificate of the shares.  So far as lay in his power the transferor, Mr. Rose, did all that he could to divest himself then and there in favour of his wife of all his interest, legal and equitable, in the shares. The rest was up to the company, which he had no control over. 

R: So long as the donor has done everything to effect the transfer of the shares, so long as, pending registration, the legal estate remains in the donor, he was, by the necessary effect of his own deed, a trustee of that legal estate.

H: Transfer was on the 30th of March, the date the document was made.

2.  Transfer of the Property to a Trustee by a Third Party
In Re Ralli’s Will Trusts [1964] 1 Ch. 288 (Ch.D.)
F: Dad left H ½ interest in estate, subject to LE of mom.  H made marriage covenant with trustees that  when she received this property she would give it to the trustees to be held on certain trusts (for the benefit of H’s sister’s children). H never assigned her share of her father’s residuary estate to the trustees of the settlement.   T’ee of H’s marriage settlement, became T’ee of Dad’s estate (one and the same person).  When H dies, her personal estate wants ½ share of Dad’s.  T’ee applies to court to see if he held the property on trust for beneficiaries of H’s marriage settlement or for H’s estate.

I: Is the residual estate on trust for the beneficiaries under covenant or is it being held for H’s personal representatives (her estate)?

H: Property in question held in trust for the beneficiaries under the covenant.  Under the covenant H had put the property in trust and as such could not have gone after it - therefore neither could her estate.  Trustee has both legal ownership and legal right to enforce the covenant.  The circumstance that the trustee holds the fund because he was also appointed trustee of the will is irrelevant.  It was for the estate to invoke the assistance of equity to make good their claim fo the fund.  To do so successfully they would have had to show that the trustee cannot conscientiously withhold it from them.  However the trustee (because also trustee under covenant) could point to the covenant.  This covenant relieved him of his fiduciary obligation that he would have otherwise have owed to the estate.  In so doing, the trustee here (because was trustee for dad and covenant) was not seeking to enforce an equitable remedy against the estate on behalf of persons who could not enforce such a remedy themselves; he was relying on the combined effect of his legal ownership of the fund and his legal right to enforce the covenant. 

R: If A declared a trust of certain property for the benefit of B and that property finds its way into the hands of the trustee by way of a third party, then the trust is completely constituted.  It is of no importance that the trust creator himself was not the one to transfer the property.  The trust becomes effective and irrevocable once in the hands of the trustee.

Note: Had the trustee of the dad’s will (X) not also been the trustee under the marriage settlement (Y), (ie X is not same person as Y)  there would have been nothing unconscientious in H or her personal representatives asserting her equitable interests under the trusts of the will against X, and it would have been unconscientious for X to disregard those interests.  Having obtained a transfer of the fund, it would not have been unconscientious of H to refuse to honour her covenant, because the beneficiaries under her settlement were mere volunteers, nor would it have been unconscientious of the trustee of the will (X) to deny the estate because he would have been under no obligation to obtain for the volunteers indirectly what they could not obtain directly.
3.         Declaration of Self as a Trustee
C
If a settlor wishes to declare herself a trustee then there is no need to transfer the property because she will already have legal title.  The issue under these circumstances is usually whether the settlor has intended to declare herself a trustee.

Re Cozens 1913
In each case where a declaration of trust is relied upon, the court must be satisfied that a present irrevocable trust must have been declared.

$ 
The declaration to be effective does not have to be in any prescribed formula.

$ 
Sir George Jessel: however anxious the court may be to carry out a man’s intention:

Jones v. Locke (1865) L.R. 1 Ch. App. 25 
F: A father returning home from a business trip, put a cheque for L900 into the hand of his 9 month baby saying “I give this to baby for himself”.  He then took the cheque back and put it away.  On the day that the father was to go to lawyer to alter his will, and make provisions for the infant son he croaked.

I: Was this a valid trust for the baby?

R: If a settlor wishes to declare himself a trustee there is no need to transfer the property because he will already have legal title.  The court must find a strong intention in these cases because there is no act of conveyance from which the court can construe this intention.

A: Here it was decided that the father showed only an intention to make a future gift of the money.  He did not then and there make an immediate gift of the cheque (by endorsing over to baby) or declare himself a trustee of the money for the child. 

C: The gift was not valid.

Richards v. Delbridge
F:  Mr. Richards employed a young relation in his business and employed him in that business.  He wanted to give him a gift and took the lease and wrote on it...all there is to belonging I give to Edward.

I:  Was there an effective transfer of possession?

H: The gift failed, was imperfect as a gift...the cases go to this extent, if the settlement is intended to be a gift by transfer, the court would not find that the failed transfer is effective.

A:  Was a trust create?  No evidence to show that.  The court will not construe an imperfect gift to be the creation of a trust.  Intention was to gift over the deed not to create a trust.  If a settlement is intended to be effectuated by one mode, the Court will not give effect to it by applying another of those modes.  As far as creating a trust, the settlor need not use words “I declare myself to be trustee” but must use an expression that conveys that meaning.  The court is not at liberty to construe words other than in their proper meaning.
Note in both Jones and Richards plaintiffs were trying to find a trust where a gift was imperfect.  In Paul there was no issue of a gift.

Paul v. Constance [1977] 1 All E.R. 195 (C.A.)
F: Mr. C was married, but lived with Mrs. P another woman.  C deposits workers comp $ into an account in his name saying to Mrs. P “this money is as much yours as it is mine”.  Subsequently, Mr. C and Mrs. P deposit bingo winnings into the account, and withdrew from it jointly (she via note of authorisation from him).  He dies in testate, and his real wife wants the account.  Mrs. P claims there was an express trust.

I: Was there an express declaration of the trust?  (Esp. where no one pt in time specifically)

R: Intention can be found in the conduct of the settlor/testator.  Ordinary people do not need to use specific words, so long as their conduct matches their words.  Consideration is done against the parties’ own background and in their own circumstances.  Before one can find a trust by declaration there must be clear intention and declaration of trust.  Courts prepared to look not just for one point in time but also prepared to infer the creation of the trust from conduct and from a variety of expressions over a considerable amount of time...ie don’t have to find one magical moment.

A: The court will look at the substance and effect of the language used.  Bearing in mind the deceased’s unsophisticated character, his frequent and oral declarations that “this money is as much yours as mine”, the asking of the Bank Mgr re how to allow her to have access to the account, the bingo earning deposits -> all conveyed a clear and present declaration that the fund was as much Mrs. P’s as his.  Not implying/imposing trust...

C: Express declaration found, Mrs. P wins.

$ 
Problem with these cases is there has been no transfer but there has been an effective trust where he keeps the property.  Trust in equity not property.

$ 
The court will not construe failed attempt to transfer property as a declaration of trust.  IF a settlor or donor has attempted a direct gift or trust and transfer is ineffectual then before a trust will be found on declaration the court will look for words of declaration.

EQUITY DOES NOT PERFECT AN IMPERFECT GIFT NOR AID VOLUNTEERS.
C
If a settlor, A, promises to convey property to B for the benefit of C, but neither B nor C has given consideration for that promise, then A cannot be compelled to transfer title.  In this situation B and C are volunteers vis. a vis. A. and equity will not assist a volunteer.  Therefore A can ignore his promise with impunity, however unfair that may seem.

Case of an alleged promise to the alleged or putative beneficiary
C
What if the settlor is transferring not the property, but the promise to transfer the property itself? 

A.  Beneficiary gave consideration for the promise:
$ 
If the supposed beneficiary has given consideration, even if this consideration is nominal, then presumably an action will lie in contract at common law.  The is an action for damages.

$ 
Equity can become an issue if damages are alleged to not be an adequate remedy.

$ 
It can become relevant to a simple enforcement of a contract.

$ 
Although it seems to be a fuzzy area, authority does state that the meaning of consideration in equity has a meaning that is different than that at common law.

$ 
Equity is narrower usually but may be wider.

$ 
Equity is narrower in that equity requires something much more than nominal, rather something in nature of “real” consideration.  At common law one could convert someone from a volunteer for paying a peppercorn or a seal on an agreement.  At equity this is not considered to be consideration.  This relates to equity’s desire not to help volunteers.

$ 
Equity is much wider regarding “consideration” in the case of the old fashion marriage settlement:

Pullan v. Koe
F: A marriage was settled on trust for a husband and wife and then the children of marriage.  There was a covenant (a promise under seal) by wife that if she later received property worth more than a hundred pounds she would settle the property under this trust.  She did come into 300 pounds.  She spent some on herself and put some in bonds in her husband’s name.  She never actually transferred any of it to her husband but the bonds were standing in the name of her husband.

I: Could the beneficiary go after the bonds? 

H: The trustee could go after the bonds and deal with them within the trust (ie treat as assets under the marriage settlement).  They really belonged to the beneficiaries of the trust.  The children were considered to be party to the covenant even though they themselves gave no consideration.

In equity, under a marriage settlement, consideration is said to have moved from the spouse and the issue of the marriage to the settlor.  Ie equity would treat the husband, the wife, and the issue of the marriage as being within the consideration even though they did not all receive the promise or pay consideration.  A marriage settlement is a settlement made in contemplation of marriage.
B.  Beneficiary did not give consideration in law and the promise has not been kept:
$ 
The general legal position in such a case is that equity does not assist volunteers and therefore the beneficiary cannot compel the alleged promisor to carry out the supposed promise (assuming at least that the promise was made only in writing and not formally).  The general proposition that flows is that the person (volunteer) claiming as beneficiary would be out of luck.

$ 
There are however certain special cases that have to do with covenants (promises made in instruments executed under seal.  

$ 
Often, a promise to settle property will be placed in a covenant.  A covenant is an agreement between two or more parties contained in a deed under seal by which either of the parties pledges himself to the other that something shall be done.  

$ 
There are different cases to consider:

1.  Putative beneficiary is a party to the covenant
C
At common law a seal is deemed to be consideration and will be recognized as forming a binding contract.  In equity a seal is no consideration at all.  But, if a beneficiary is a party to a covenant under seal to create a trust she need not rely on equity to assist her.  An action is available at law (Cannon v. Hartley).  Thus, a beneficiary, if a party to a covenant need not depend on the settlor to constitute the trust.  The settlor’s promise to constitute the trust is binding.  

C
NOTE: A seal is recognized by common law as good consideration, and therefore since damages are a common law remedy, it will flow.  Specific performance however, is an equitable remedy and since equity does not recognize a seal as good consideration, specific performance will not flow.  

Cannon v. Hartley [1949] (Ch. D.)
F: Deed of separation between the def. husband, his wife and the plaintiff daughter.  The husband in document under seal promised that if during his wife’s or his daughter’s lifetime he should become entitled to money exceeding one hundred pounds he would settle half of that excess to his wife for her life and remainder to the daughter.  He did later become entitled to a lot of money.  The wife died.  He refused to execute the covenant and put this money into trust. The daughter claimed for breach of covenant.  (NOTE: the D claimed damages and not specific performance.)

I: Was there a breach of contract (covenant) even though the daughter was a volunteer?

A: Judge thought that common law would regard the seal as effective consideration and therefore the daughter could bring an action for damages whatever they might be.  BUT in equity the daughter had NOT given consideration for the deal (a seal is not enough) and therefore she could not be assisted by equity (had no access to equitable remedy/rights such as specific performance).  The judge directed an inquiry as to what the damages might be.
R: A volunteer cannot come to equity for relief peculiar to equity.  As a party to a covenant, one has a legal right (action at common law) to enforce it, and therefore damages shall flow.

2.  Putative trustee is a party to the covenant
$ 
You and I enter into an agreement under seal in which I promise to convey property under a trust to you on trust for X.  You promise to be good trustee.  I didn’t actually declare a trust, I just promised but promised UNDER seal.

$ 
There are some common law questions here:

(A) Can the trustee (the only other party to this covenant) sue promisor for failure to carry out the promise to him?


-In principle it would seem that at common law it would be possible as the seal is consideration and thus enforceable.  

(B) But assuming the trustee could sue at law, what possibly are the damages suffered by the trustee/promisee?  

S 

He wasn’t going to receive any beneficial interest in the property (only the legal title).
S 

For a long time the general view was that although the principle in theory is that can be enforced, in practice there is a problem because the trustee could not establish damages. 
S 

If recover in damages if allowed to sue at law for the breach of covenant, the trustee has suffered only nominally because he would not be the beneficial owner of the property.  It is really the beneficiary who will suffer.  Should the Court award damages in the amount of the value of the promised trust property, should the order specific performance or award only nominal damages to the trustee?   
S 

In some cases courts have actually held damages = loss of property.
TRILOGY OF CASES ON THIS SUBJECT:

Re Pryce
F: There was a marriage settlement to settle the later acquired property.  It contained a covenant to settle the wife’s after-acquired property.  In 1904, there was a deed of gift, under which certain interest in reversions belonging to the husband were assure by him absolutely to his wife.  The husband was also entitled to a one-third share in certain sums appointed to him by the will of his father in exercise of a special power of appointment contained in a deed of family arrangement.  The share of the L9,000 fell into possession in 1891 on the death of his father, and was paid to him, unknown to the trustees of his marriage settlement, and spent.  The interests given by the husband to the wife and his share of the L4,700 came into possession in 1916 on the death of the husband’s mother, and were now outstanding in the trustees of his parents’ settlement and of the deed of the family arrangement respectively.  The hubby died in 1907, no issue of marriage.  Subject to his widow’s life estate in both funds, the ultimate residue of the wife’s fund was held in trust for her statutory next of kin, and the husband’s fund was held in trust for him absolutely.  The widow was also a tenant for life under her husband’s will.

I: Trustees of original marriage settlement brought to court the question of whether these interests and funds were caught by the provisions of the settlement, and, if so, whether they should take proceedings to enforce them?  

A: Apparently the parties were the trustees fo the marriage settlement and a single defendant, the widow of the settlor....no other parties to the proceedings to whose beneficial interest it was to argue in favour of their interests, as it was their duty to do.

H: Though these interests can be caught by various covenant of the wife and the agreement by the husband, respectively, yet the trustees ought not to take any steps to recover any of them.  In the case of the wife’s fund, he said that her next-of-kin were volunteers (vs issue who would have been deemed part of the marriage covenant), who could neither maintain an action to enforce the covenant nor maintain an action for damages for breach of it, and the court would not give them by indirect means what they could not obtain by direct procedure.  That is to say, he declined to direct the trustees to take proceedings either to have the covenant specifically enforced or to recover damages at law, for breach of covenant. The trustees ought not to enforce the trusts because to go after the money and make it subject to the marriage settlement would be to perfect an imperfect gift.  As volunteers the beneficiaries had no right to obtain specific performance or sue for damages on a covenant that remained a covenant and was never performed.

Equity should NOT perfect an imperfect gift.
This is situation where the trustee of the marriage settlement (ie party to agreement) sued on behalf of beneficiaries under the trust.

Anderson said though that the case is troubling because it can be read to say that the trustees have a choice/discretion to go after the money if they want to.

But in a later case...

In Re Kay’s Settlement [1939], (Ch.D.)
F: The settlor, when unmarried woman, executed a voluntary settlement (note NOT marriage settlement) that contained a covenant to settle certain types of after-acquired property.  She later married and had several children (the beneficiaries).  At a certain point, she became entitled by will to property that came within the terms of the covenant.  However, she refused to transfer the property to the trustees, who applied for directions from the Court.

I: Whether the trustees ought to be directed tot take proceedings against her.

R: Not only will the court not order the trustee to go after the trust, the court will tell the trustee NOT to go the court of common law to get the money. The court will not allow a trustee to recover, because that would allow the beneficiary to do indirectly, what he (not being privy to the covenant) cannot do directly.  The beneficiary, if a volunteer, will not be assisted in enforcing an incompletely constituted trust. 

C: Covenant not enforced.

And finally...

Re Cook’s Settlement Trusts
The covenant in general given to the trustee does not create third party rights in beneficiaries so that the third party beneficiaries could already claim an interest in trust firm enough to compel the trustee to try to enforce the promise.

(C) Is there any other ground for which a promise not supported by consideration can be enforced by a third party beneficiary who is a volunteer?
$ 
This involves a redefinition of the subject matter.

$ 
Trick is to be able to say that the settlor is transferring not the property, but the promise to transfer the property itself? (ie. is making a trust of the promise to settle). This promise can be characterized as a chose in action (a right to proceed in court) which itself is property.  It can form the subject matter of a trust.  If the promise itself is the subject matter, then once made, the trust is completely constituted and the trustee can compel the settlor to perform his promise, notwithstanding a lack of consideration.

C
The court must find an intention on the part of the settlor to make a trust of the promise to settle.  In most cases the court will find that the settlor is promising only to settle the property in the future and that there is no constitution of the trust until the property itself is vested in the trustee.  

C
There are two types of chose in action:

C

Legal — eg., owing someone money;
C

Equitable — eg., something you would enforce in equity.
Fletcher v. Fletcher (1844), 67 E.R. 
F: The Ttr by a voluntary deed promised T’ees that if his two (illegitimate) sons should survive him, his personal reps. should pay to the T’ee named in the deed L 60,000 upon trust for those children who reached the age of 21.  The deed remained in the possession of the Ttr until his death.  There was no communication of its contents to the trustee or the sons.  The will, dated a few years later gave all his property on trust for the benefit of his wife, two sons, and other legitimate children.  One of the illegitimate sons survived testator and attained age of 21.

I: Whether the son could sue to enforce the covenant and whether the estate was obliged to perform the promise contained in the deed?  Was there a clear intention on the part of the settlor to set up a trust?

R: A chose in action can be the subject of a trust.  A clear intention to set up a trust must be determined by the court.

A: The court said that the son could be given relief, even though the son was not party, on the basis that the deed achieved two things almost simultaneously: (1) created a choses in action like an iou (negotiable and therefore goes beyond mere personal rights and assumes the character of ppty); and (2) created not only chose in action but effectively created a trust of the chose in action.  The testator subjected himself to a liability under law to the trustee.  The chose in action was subjected to a trust by declaration.  The court looked at the sealed document to determine that there was a clear intention to set up a T.  The promise itself constituted the subject matter of the trust and was found to be fully constituted. 

C: The deed constituted a debt at law.

How far this peculiar authority (if at all) can be taken is questionable...cannot intend to create one thing and then convert it into something else.

Re Cook’s Settlement Trusts [1965], (Ch.D.) - Doesn’t overrule Fletcher but says it doesn’t apply
F: Settlement was created where Cook gave son Francis a life interest in most of the property, power to appoint property to his children and in default of that appointment, children to share in property as remaindermen.  One of the assets was a Rembrandt.  Settlement deed stated that certain paintings were w/in and some w/o.  Francis said that b/f selling any paintings, he’d tell the trustees, and if didn’t, the proceeds of the sale would go into the settlement.  This is an interest in future property, which may or may not actually exist (b/c the pictures may not be sold).  The son, Sir Francis, received consideration from his father for this agreement.  The son, almost 30 years later, gave one of the pictures to his wife and she proposed to sell it.  

I: What were the trustee’s duties with respect to the covenant?

R: Consideration must move from the party wishing to compel the trust, if he is to succeed.  Consideration moving from other parties is irrelevant.

A: Could he give the painting to his wife?  Could she sell it? Was he required to hold onto it in case he didn’t appoint in his life?  Covenant appearing in settlement was not enforceable against the beneficiary because was volunteer.  Judge instructed trustee to NOT even attempt to enforce the trust.  Francis arg: (1) covenant of settlement not enforceable against him by the trustees (just a voluntary contract to make a settlement in the future event. (2) all beneficiaries were volunteers and therefore the court should stop the trustee from trying to enforce the trust.  Trustees arg: (1) Fletcher: by the agreement, the father Herbert by payment to the son had bought the rights under the covenant, and therefore trustees had property rights which became assets of the settled property.  

H: Court said the agreement must be looked at as a whole.  If son gave an enforceable promise, it was a promise given to the trustees and the trustees hadn’t given consideration, Cook had.  Contract affects only parties to it and their successors in title.  The exception wrt marriage settlements not applicable here.  Court relies on Re Kay and said don’t enforce to trustee.  Court especially rejected the argument that promise to the trustees was a trust for the benefit of others.  As far as disposing of the painting, the court concluded that the settlement only referred to the sale by Sir Francis and did not contain any embargo on a disposition of the works of art in any other way eg., gift.  

C: This case was settled before the appeal was heard.  

Can You Create A Trust of Future Property?
$ 
Future property is that which may vest at some later point in time in which the settlor has as yet no interest.  

$ 
You can at common law make a promise to settle such property to beneficiary if and when you receive it.  This can be enforced against you IF the beneficiary had given consideration for this promise.

$ 
Future property can be made the subject matter of a trust but, unless the promise to settle future property was made for valuable consideration (ie contract) or the promise itself can be said to constitute the trust (Fletcher), the trust becomes operative only after the settlor has actually acquired the property and transferred it into the hands of the trustee.  

In Re Ellenborough (1903) (Ch.Div).
F: In a voluntary settlement executed by deed, Miss Law granted to trustees the real and personal estate to which she, in the even of the deaths of her brother and sister respectively in her lifetime, MIGHT become entitled under their respective wills or intestacies.  At the time she had no property in the estate of her brother or sister; it was a mere expectation.  Her sister dies first in testate.  The settlor handed over the property she inherited from her sister to her trustees.  The brother dies next, also in testate.  This time the settlor did not want to give the property she received to the trustee.

I: Was the settlor required to turn the property and funds over to the trustee because of the voluntary settlement by deed which the settlor executed?  Could a volunteer enforce a contract made by deed to dispose of an expectancy?

R: A voluntary assignment of an expectancy, even though under seal, will not be enforced by a court of Equity.

A: If the deed had been for value, the trustees could have enforced it. If value is given, it is immaterial what is the form of assurance by which the disposition is made, or whether the subject of the disposition is capable of being thereby disposed of or not.  An assignment for value bound the conscience of the assignor.  However, if not for value, a court of equity will not assist a volunteer.  IN this case, the assignment was not of property but of a mere expectancy.  The interest of the settlor as sole heiress-at-law and next of kin of her late brother was not effectually assigned to the trustees by the deed and the trustees could not call upon her to grant or assign property she received from her brother.  She had only made a promise to settle future property on them, and without consideration, she could ignore that promise with impunity.  If declaration of trust is given gratuitously, equity 

C: The sister could keep the brother’s property.

THERE ARE THREE EXCEPTIONS TO EQUITY NOT ASSISTING THE VOLUNTEER:



1.  Proprietary or Equitable estoppel.



2.  Donatio Mortis Causa



3.  Rule in Strong v. Bird
1.  Occurs due to modern development of proprietary or equitable estoppel
$ 
Under this line of cases, proprietary estoppel may arise where an owner of land permits another to occupy his land.  The owner stands by while occupier, believing she has been or will be given the land, spends money on its improvements.  Normally estoppel is a principle of evidence acting as a defence (shield) but not a cause (sword).  However wrt trusts it seems now that courts are using equity as a sword.
Dilwyn v. Clewellyn
F: Father owned land.  While father did not convey the land to his son, he put land into his son’s possession.  Dad told son he could have land if son builds a house.  Son built house - his own act signalling reliance.  

H: The court ordered the father to carry through and transfer the title. The son did not get title from possession alone, but his later act (bldg. house in reliance of dad’s promise) was held to be sufficient to protect son and estop dad from denying his otherwise gratuitous promise.  In this case son got entire ownership of the land - this is not always the result!

Inwards and Baker - donee was allowed to remain in possession of the land

Crab v. Arun District Council
F: Parties entered into an agreement in principle...an agreement that was not an effective contract.  The plaintiff should have right of access to land owned by Arun.  He did not have that “granted to him” or a contract.  Relying on the “right”, plaintiff sold land that did have a clear access, expecting that the promise would allow him to continue using his land without owning access.

H: Given an easement.

Pasco v. Turner (1979)
F: A man and woman lived as husband and wife for 8 years.  He had an affair and moved out.  On the evidence it seems he told wife that the house was hers.  She spent 200 pounds on improvement to the house: a large portion of her wealth.  The man purported to have a right to her house.
I: Did he, by his actions, convey her the house?  On these facts there was an equity in her favour.  How remedial was there to be in order to be able to satisfy her act?
A: Would estopping him from possession, even on permanent basis, be sufficient? A life possession would not totally help her.  Estoppel could not be registered against title and thus he could sell the land to a bona fide purchaser and she would lose her rights.

H: The court feared that he would not leave her alone as remainder owner of the property.  Only way to satisfy equity here, court said, was to order complete transfer of title.  For 200 pounds she got house valued at 18,000 pounds. ie.  She was given legal title, as opposed to mere equitable title....this way a bona fide purchaser could not take it away from her.

NOTE: In cd, we do not have many cases of the Pasco type because our law of constructive trust has developed differently.  (Constructive trust: remedial provision for breach of equitable obligation which gives rise to proprietary claim).
2.  Gift Donatio Mortis Causa
$ 
A DMC involves the delivery of property in contemplation of the donor’s death.  The gift is not to be absolute and complete until the death has occurred.  The donor can still retrieve the property or give it to someone else while he is alive.

$ 
Conditions of a DMC: (1) There has to be certain death; (2) Given on condition of death and my be revoked during donor’s lifetime; (3) Must be delivery to part with more than just possession.  

$ 
Due to the above requirements, it follows that the subject must be one that is capable of delivery or being effectively passed by a document that represents the subject.

$ 
Equity is relevant because the gift is made on belief that it will become perfect when the donor dies.  To perfect the gift, though, it may be necessary to invoke the assistance of equity.  For example, if one was to give another the indicia of title then that was sufficient to be delivery.  Equity is prepared to perfect this gift if all the conditions for DMC are present.
3.  Rule in Strong v. Bird
$ 
Under this doctrine an apparently imperfect gift will be considered perfect if the donee has become one of the donor’s personal representatives.

$ 
...and provided that the alleged donor intended to make a present gift to the donee.  And that intention must continue until the donor has died.  A mere promise will not suffice.  It must be a clear intention!

Strong v. Bird (1874), (Ch.)
F: Ms. Bird lent her step-son L1000.  She was boarding with him and it was agreed that the debt would be satisfied by a reduction in her rent of L100 per payment, she paid quarterly.  However, after 2 rent periods she decided to pay the entire amount of her rent.  This continued on for 9 rent periods until her death.  Upon her death, the step-son was appointed sole executor of her estate.  The next of kin brought an action to recover the remainder of the debt.

R: When an incomplete gift is made, during the donor’s lifetime, and the donor appoints the would-be recipient as the executor, the vesting of the property in the donee as executor may be treated as a completion of the gift.

A: Because the appointment of the step son, as executor, released the debt at law, and any claim in equity was rebutted by evidence of a continuing intention on the part of the testatrix to give, and second, because the intention of the testatrix to give the sum of L900 was completed by 9 full payments of rent.  The step-son became the debtor and creditor and had completely constituted the trust.  

Where A, during his lifetime;


1.  Intends to make an immediate gift to B (or as in Strong to release a debt), but


2.  The gift is not delivered during A’s life,


3.  There is a continuing intent to give, and


4.  B is appointed executor of A’s estate, the gift is perfected.

The legal title vests in B as A’s personal representative.  

$ 
This doctrine now applies to both real and personal property gifts.

$ 
There is some question as to whether or not the rule also applies to administrators:
Re James (1935): said Strong v. Bird applies to administrators as well - ie. where a person dies intestate and no executor was named, an application will be made by near relatives to be named the administrator of the estate.  This appointed person will administer the will and therefore is also covered under the Strong v. Bird rule.

but:

Re Gonin (1977)
F: Miss G lived with parents in house that belonged to her mother.  She later said she did so at her parents’ request.  As compensation she said she was promised she would be given the house and its contents.  However the mom was under the impression that she could not make a valid will in favour of Miss G because Miss G and her sisters were illegitimate kids.  Thus the mom tried to give some benefit to Miss G through other means.  She gave Miss G a check that was to be hers when she died and she gave her some furniture.  In addition, when the mom was given part of revenue from selling off some of the land, she tried to give it to Miss G.  Miss G refused because she was under the impression that someday she would get it all.  Mom died intestate.  Miss G became administratrix.  She then brought action against her sisters claiming that she was entitled to more than just equal portion.  One action she sought was that as administratrix she became entitled to the house and its contents via the Strong v. Bird rule.

I: Was there a proved continuing intention to give?

A: There was continuing intention wrt furniture but not the house. 

H: No gift.  The court stated though that the result would have differed depending upon the property.  Strong v. Bird was the release of a debt.  The gift was good because the debtor became also the creditor.  The original creditor, by his own hand, made it clear that the debtor was not to sue himself.

R:  Strong v. Bird does not apply to an administratrix because she is appointed by the court and not by the deceased.  It is often a matter of pure chance who the law would choose to be the administrator - many people are equally entitled to a grant of papers of administrator.  It would seem to be an astonishing doctrine if it could allow a person who wants to perfect their imperfect gift to take advantage of the rule by becoming an administrator.

VI.        FORMAL REQUIREMENTS
C
The final requirements for a valid express trust is that it comply with the various statutory formalities.  The statutes involved usually include the The Statute of Frauds and The Wills Act. 

C
The Statute of Frauds provided that all wills should be in writing, signed and witnessed, that contracts to create trusts of or interests in land should be evidenced in writing and that the creation of inter vivos trusts of or interests in land should be evidenced by writing.  It also required that a grant or assignment of an interest in property had to be in writing regardless of the nature of the trust property.  This latter provision included trusts of personalty; the former provisions did not.  

C
 Where the Statute of Frauds is applicable, it only applies to express trusts, not trusts which arise by operation of law, such as constructive trusts and resulting trusts.  

C
The Statute of Frauds did not declare that there had to be writing to create the trust.  The date of the writing was not important as long as that writing was valid when the trust was being challenged.

C
Case law added further requirement that there had to be evidence that there had been an irrevocable declaration of trust.  Where the subject matter of the trust was land already in trust the beneficial owner of that land also had to sign the trust transferring the interest to a new person.  In the case where there was an assignment of a trust there had to be disposition of the trust rather than just the evidence.

C
The Statute of Frauds, where in force, serves to protect transferee’s from the transferor who claims that he has not agreed to convey land.  By requiring writing, the transferee can prove that the transaction took place.  As well, in the case where the transferee wishes to use the statute to perpetuate a fraud, (ie in cases where transferor transfers land to another, seemingly absolutely, but on the understanding that the transferee will hold the land for the benefit of the transferor and the transferee subsequently refuses to comply with the agreement because it wasn’t in writing and therefore not valid), the court will not allow this because the court will not allow a statute to be used as a means to perpetrate a fraud.

Rochefoucald v. Bousted
Plaintiff had fallen into arrears on mortgage.  Land put up for mortgage sale.  Def bought the land at the sale and took conveyance as its owner (registered owner).  Pl was allowed to produce evidence of conduct etc. to show that although the Def had appeared to be buying the land on his own behalf, he actually bought it on her (Pl’s) behalf...ie. as trustee for Pl.

Banister 1948 EngCA
F:  On face, X had conveyed house to Y.  But orally Y had agreed to let X live there rent free for as long as X wanted.  Y tried to evict X. 

H: Agreement exists even w/out written form.  Y couldn’t evict X.  X had life interest in the house.

For both Rochefoucald and Banister the basis of the jurisdiction was fraud on the part of the trustee - ‘not in setting up the trust in the first place but in later denying it.’

$ 
The Statute of Frauds has been abolished in Manitoba, and consequently, trusts in Manitoba, even those that concern land need not be evidenced in writing, they can be established on the basis of parole evidence. 
C
Testamentary trusts must comply with the provisions of the various wills legislation in the country.  Although those provisions were once contained in the Statute of Frauds itself, they have since been transferred and changed to other statutes.  In Manitoba, the basic requirements for a testamentary document are set under The Wills Act.  (Disposing of property intended to take effect upon the death of the grantor).

C
s. 3 
A will is only valid when it is in writing.

C
s. 4
Subject to sections 5 and 6, a will is not valid unless:

a) at its end it is signed by the testator or by some other person in the presence and by the direction of the testator;

b) the testator makes or acknowledges the signature in the presence of two or more witnesses present at the same time;

c) two or more of the witnesses attest and subscribe the will in the presence of the testator.

There are some exceptions to these formal requirements:
$ 
provision for Oral will.

$ 
Wills made by military persons in times of war/combat.

C
s. 6
Holograph Will; a person may make a valid will wholly in the person’s own hand writing and signed at its end by the person, without formality, and without the presence of, or attestation or signature by a witness.

C
s. 7(1)
A will is deemed to be signed at its end, if the signature of the testator or of the person signing for the testator, is placed at, or after, or following, or under, or beside, or opposite to, the end of the will so that it is apparent on the face of the will that the testator intended to give effect by the signature to the writing signed as the testator’s will. 


Section 7(1) is subject to the special rules set out in ss. 7(2) and 7(3).

Dispensation Power
C
s. 23
Where, upon application, if the court is satisfied that a document or any writing on a document embodies




a) the testamentary intentions of a deceased; or

b) the intention of the deceased to revoke, alter or revive a will of the deceased or the testamentary intentions of the deceased embodied in a document other than a will;

the court may, notwithstanding that the document or writing was not executed in compliance with any or all the formal requirements imposed by this Act, order that the document or writing, as the case may be, be fully effective as though it has been executed in compliance with all the formal requirements imposed by this Act as the will of the deceased or as the revocation, alteration or revival of the will of the deceased or of the testamentary intention embodied in that other document, as the case may be.

C
In Manitoba the formal requirements in the sections set out above may not be as rigorously applied as elsewhere because of s. 23 of Manitoba’s Wills Act.  This substantial compliance provision provides that the Court may give effect to a document or any writing on a document as a will notwithstanding that it was not executed in compliance with all the formal requirements imposed.  

C
Courts have taken that view before s. 23, however they then still required there have to have been at least some attempt or effort by the testator to comply with the formal requirements within The Wills Act.  Now under s. 23 all that the court requires is a written document embodying the testamentary intentions of the deceased.  If the court, on whatever evidence, is prepared to come to this finding then it can say that the document is a will.

C
Subject to s. 23 effects, in Modern Law The Wills Act requires a valid testamentary disposition, ie. the Act requires the testator to comply with the formal requirements of execution.  

C
There are however various ways in which a testator could dispose of the property that would take effect upon his death (note that any disposition of property that takes effect upon death in theory is a will) but would be outside a formal will:



1.  Doctrine of incorporation by reference;

2.  Case where either the beneficiary or the property must be determined by evidence extrinsic to the will itself.



3.  A gift by will of an existing trust



4.  Pour Over trust

1. Doctrine of incorporation by reference
$ 
Definitions
Date of Will: the date of the execution of the will (except where codicil to will is made, in which case the date of the will becomes the date of the execution of the codacil)



Date of Effect: the date of the death of the testator

Ambulatory: A will is “ambulatory” in the sense that it waits around until death.

$ 
Separate document not itself executed as a will but containing disposition of property, or containing a trust, can be incorporated into the will provided that certain conditions are satisfied: 

(1) incorporation instrument be in existence at the date of the will;

(2) will refer to it as an instrument then in existence (ie. in existence at the date of the will);

(3) the instrument/writing be sufficiently described that it can be identified.

$ 
If the will refers to a document as one to be created, the court will permit parole evidence to identify this document.  This is subject to the condition that this document that is sufficiently referred to in a will even if it is not yet in existence WILL only be valid at a subsequent date as a result of a later, valid, codicil to the will.   Lord Pensance in Goods of Truro case stated that even here though the will is valid only as of the date of this codicil, and this “new” will must still refer to a definite instrument, and the instrument must meet this description.

Truro v. Smart 

Mr. Justice Barns stated:  If a will is treated as being re-executed but it still speaks of incorporation of a future document (ie. wasn’t amended to say document already in existence), the pre-existing document is not included because it doesn’t match the description.  You cannot amend a formal will by an informal piece of writing.
$ 
This doctrine is subject to protections/limitation to ensure that the testator cannot in his will give himself a power to later make a testamentary disposition in an instrument that does not comply with The Wills Act.

$ 
There can be no secrecy as to disposition because the whole will and document must be submitted in probate.

2.   Either a) beneficiary or b) property MUST be determined by evidence extrinsic to the will
$ 
A) Ex. by will leave legacy “on my death to my housekeeper” - because the testator hasn’t explicitly named this person, extrinsic evidence would be allowed in to show WHO.  The gift is good though notwithstanding The Wills Act the testator can change the gift whenever he hires a new housekeeper without having to change the will.
$ 
B) Ex. by will leave “contents of my safety deposit box” - again here don’t know WHAT these are when will was made...don’t know till death.  The testator has thereby kept to himself the power to change the gift by changing contents of box, and could do so without having to change the will.

$ 
In both A and B, courts have made clear that these exceptions are NOT to be extended to include for example “rest of my property to be distributed by way of sheet to be attached”.  The USA courts state that the thing referred to must be something that has independent legal significance.
3.  Gift by will on terms of existing trust
$ 
This may concern either (1) gift to trust already exists; or (2) incorporation into will on terms of existing trust.
$ 
There is a problem when the will attempts to incorporate a trust instrument that gives the testator the power to vary in the future the trust’s terms

Re Jones 1942
F:  Involved a will that referred to a trust deed or “any substitution therefore” or “modification thereof”.

H: This trust deed could NOT be incorporated in the will.  The testator AFTER making the will could have changed the trust and because he could have done this, the trust deed could not be incorporated into the will.

R:  It is possible to incorporate an existing trust into a will but not if it is contemplated that the terms of the trust could be modified in a mode not in compliance with The Wills Act.

Re Edwards
F: Set up trust and appointed trustees.  In will left the property to trustees for trust provided ‘so far as the trusts were subsisting and the terms capable to take effect’.  Subject to the power of appointment under trust to make others beneficiaries instead.  After will made, did purport to change trust beneficiaries by a memorandum not incorporated into will.

H: This memo not incorporated into the will, but the original trust was incorporated into will.  The terms took effect for the benefit of the original beneficiaries.
$ 
Can reconcile the two cases because they are different:


in Edwards - in effect in trust instrument 2 clauses:

(1) purported to give the settlor general power of appointment over the property;

(2) created certain trusts (ie. est. trust beneficiaries via dispositions)

      - court held that although 1st clause (to change) could not be incorporated into the will, the 2nd clause could be because it created
in Jones - the court expressly referred to trust deed OR any substitution thereof...

-> right on the face of it in will was an intention by the testator to incorporate initial trust deed but ALSO any subsequent trust deed he might create.  Words used in this trust deed did not point to a particular document/collection of documents...indeed it precluded using just one document because it reserved the right to change.

- ie here yes only 1 document but this document indicated might be more deeds later.

vs. in Edwards - ‘so far as the trusts were subsisting and the terms capable to take effect’ meant I want effect given to the ONE deed as possible.

Schintz’s Will Trusts 1951
F: Testator created inter vivos trust under which allowed himself limited powers of appointment/revocation/variation.  Later made will, left property to trustees on trust referring to terms in will itself or subsequent documents he created.

I: Arguably on facts, Jones or Edwards could apply.

H: Although the will referred to subsequent documents, it was still referring to provisions of the settlement.  The power here to revoke or change the trust was very limited and therefore from the outset it was clear that the terms of the original settlement would not be materially changed.  The original terms of the settlement were therefore incorporated, again reading out the power to change.

(Anderson read this will same as in Edwards)

What is the difference???

Minor point: 
Whether will itself refers not only to existing trust itself but also to possible, subsequent changes to the trust.

Real point:
If in cases of this type (inc. by reference) the will can be read by testator as attempt to incorp. into will present and subsequently created documents, whole thing will fail.



BUT

If just trying to give effect to AN existing document, will be given effect.  Court will just disregard powers of appointment or revocation.
$ 
Note that unlikely that s. 23 The Wills Act will apply because it deals with validity of will itself and not validity of incorporating into the will.

4.   Pour Over Trust
$ 
Property poured over by will into a receptive trust

Re Playfair 1951 Eng.
F: was in existence an irrevocable marriage settlement.  The testator later in his will left 20,000 pounds to trustees to be held under terms of trust previously set up.  Under the previous trust the son had vested interest but the son pre-deceased dad.  

A:  Under the then applicable will’s law: if viewed son as beneficiary of the 20,000 pounds gift under will, the gift would lapse because the son was dead.  But, on the other hand, if said interest was not via will but via previously set up trust the son would then have had, as beneficiary, an interest in the that gift before he was dead and therefore his estate would get the 20,000 pounds.

H: Bequest here = addition to funds in existing settlement trust rather than being a creation of a new trust via a gift of new trust on terms of old trust.

Generally in Canada gifts under will on terms of existing trust are treated as new trusts on terms of the existing trust.  Therefore if these terms are met, gift ok.  If the terms are not met, gift will fail.  (If Playfair had been decided in Cd. would have said gift of new trust and this trust would’ve failed)

VII.       SECRET TRUSTS
C
Secret trusts may be created by inter vivos or in a will.  There are two types:

1)

fully secret trusts; and
2)

half secret trusts (aka semi-secret trusts).
C
In a fully secret trust a person gives an absolute gift but secretly asks the donee to hold the property for the benefit of another.  It is fully secret because the existence of the trust is known only to the testator and the secret trustee.  

C
In a half secret trust a person gives to the donee as trustee, but tells only the trustee the identity of the objects of the trust.  Everyone knows about the trust ie., it is in the will, but only the trustee knows who the beneficiaries are.

C
There is potential for fraud in a secret trust.  To get around this, equity allows evidence outside the contents of the will to prove the trust.  

C
Another problem is that all testamentary dispositions are supposed to comply with The Wills Act.  A donee who takes a gift in the will may argue that the trust she agreed to is invalid because it contravenes testamentary formality.  But equity will suffer the use of a statute as a vehicle of fraud.  Therefore, equity, as a court acting on conscience, recognizes that the donee’s promise arises outside of and independent of the will and the Court compels the performance of the trust as promised.

C
One of the problems with which The Wills Act has to deal is where one of the beneficiaries under a will is also a witness to that will.  The will be held to be valid generally but a gift within it to a signatory will be deemed invalid.

Re Young 1951
F: Semi-secret trust was intended.  On the face of the will property was given to X but really X was supposed to give to beneficiaries.  One of the secret beneficiaries though was a witness to the will.

I: Should the secret beneficiary be disqualified from receiving the benefit?

H: A signatory, secret, beneficiary may receive the gift because technically he isn’t taking the gift under the will.  He is receiving the gift from the trust, by way of equity, ie not the will.  The Court used the same rationale as saying the gift did not lapse if B die before the testator.

Requirements:
Fully Secret Trusts
C
Fully Secret Trusts: there are three conditions that must be met (Blackwell v. Blackwell):


1.  There must be a clear intention to attach a trust obligation to a gift;

2.  The terms of the trust must be communicated to the donee (including that the donee is to take as trustee and the class of objects to benefit), before the death of the donor (before or after the making of the will); and

3.  The donee must accept the terms of the trust and position as trustee.  Acceptance of the FST can be express, but mere acquiescence is enough.  

C
If the donee is made aware that he is to hold on trust but is not told the class of objects before the donor’s death then the donee holds the property on a resulting trust back to the estate.   If the donee is aware of the trust she cannot take beneficially.  However, if the donee is also the residuary legatee and would therefore benefit from the resulting trust then she holds the property on trust for the heirs as on an intestacy.  Re Boyes
C
If the donor puts instructions of the trust among his papers and it is discovered only after his death there is no communication of the trust.  Legatee is NOT bound to the trust because he didn’t induce the gift for himself.  The legatee may keep the gift outright.  McKormick v. Grogan
C
The object of court in developing the doctrine of secret trusts is to prevent fraud by the donee and not to assist testators to set up trusts not in compliance with The Wills Act.             

C
However, if the instructions are sealed in an envelope and handed to a legatee by the donor with a general explanation of its contents, if the donee agrees to follow the instructions after the testator’s death, or doesn’t say anything but accepts the envelope — Re Boyes, and McDonald v. Moran indicate that this is enough, communication may be constructive rather than actual.

C
The trust itself must not be illegal.  If the trust is illegal, then the trustee still is a trustee but again for the testator’s estate.

C
The trust must be sufficiently proved.  Therefore parol/extrinsic evidence must be allowed.

In Re Boyes (1884) (Ch.D.)
F: B devised a will where all his earnings would be given to a T’ee.  A FST was contemplated here, however the problem was that B told the T’ee that further instructions as to the beneficiaries would be forthcoming.  They did not, and B died.  After his death, the T’ee found instructions amongst B’s papers.  The problem was that neither of these letters were executed as a testamentary instrument.  The T’ee wanted to carry out the wishes of the testator but he could only do so if they constituted a binding trust as against the next of kin.

R: Letters found after death are not communication, no acceptance of terms and therefore not completely constituted.  The devisee or legatee cannot by accepting an indefinite trust enable the testator to make an unattested codicil.  The trustee of the property is a trustee for the next of kin of the testator.

A: Had these papers been put in a sealed envelope, and accepted by the T’ee they would have constituted a binding trust.  However the letters were found after his death, as such the T’ee was unable to accept the terms of the trust, and was also not told of the terms of the trust, therefore the trust fails.  To enforce it would be to extend the Wills Act too much.  There was no problem with fraud on the part of the T’ee here, because the T’ee wanted to carry out the intention of the testator, but could not because the trust was incompletely constituted, and/or the papers found were not valid codicil’s to the will.  

C: Not a binding trust b/c incompletely constituted. 

Ottaway v. Norman [1972] (Ch.D.)
F: O by his will devised his bungalow and its contents, and bequeathed a legacy of money to his live-in lover Miss. H.  It was alleged that Miss H. had orally agreed with the testator to leave te home by her will to the pls, the testator’s son and daughter-in-law and that she had agreed to leave them whatever money was left after her death.  Instead, Miss H devised the home to her friends the N’s.  The residue of the estate was left to the pls. and Mr. N and his wife in equal shares.  The plaintiffs sued claiming Miss held house and its contents on constructive trust for them.

I: Was this a valid trust?

R: The basis of the doctrine of a secret trust is: the obligation imposed on the conscience of the primary donee.  A valid trust is created in favour of the secondary donee, which is suspended during the lifetime of the primary donee, but attaches to the estate of the primary donee at the moment of the primary donee’s death.  

The essential elements which must be proved to exist are:

(i) the intention of the testator to subject the primary donee to an obligation in favour of the secondary donee;


(ii) communication of that intention to the primary donee; and

(iii) the acceptance of that obligation by the primary donee either expressly or by acquiescence.  

It is immaterial whether these elements precede or succeed the will of the donor.  

A: The court found that all of the factors of a secret trust were present, despite the fact that the trust was imposed on the primary donee.  The court felt that she still had an obligation to convey the specific properties.  As well, the only properties which had to be conveyed to the plaintiffs were ones that could be identified with certainty to be within the intention of the donor.  H did not have to turn over all her cash because was not made clear whether obligation re cash confined to his remaining money or also her’s too.  To have been clear that was wrt on to his money, he should have stipulated a requirement that shall keep her money separate and distinct from his.

C: The P’s were awarded a constructive trust in the said property.  

What was novel in this case was the obligation to leave the property later on to others...The basis of the doctrine of a secret trust is the obligation imposed on the conscience of the primary donee and there is no materiality in the machinery by which the donor intends that that obligation shall be carried out.
Burden of proof: “clear” evidence - same degree as required before equity deal re contract.

Is the secret trust thus recognised by courts an express trust or constructive one?

If = constructive trust:
then founded on intention of testator

If = express trust:
in express contradiction to The Wills Act and The Statute of Fraud

What if gifts via secret trust to 2 people and not 1?
Re Stead 1900 Ch CA
C
If property is left to two or more persons and secret trust obligations are imposed on that property then the interests of the donee become very important.  Note that in these situations where gift made to A and C, C didn’t know re implied promise. 

C
If they are tenants in common, then only the party who has accepted the terms of the trust will be bound.  The others will take beneficially.  This is so because each person has a divisible equal share which can be dealt with separately and is not subject to the rules of survivorship. 

C
If it is joint tenancy different rules apply.  Where a gift is made to A and C as joint tenants upon a secret trust the authorities have made a distinction between those cases in which the will is made on the faith of an antecedent promise by A that she will carry out the testator’s wishes, and those cases in which the will is left unrevoked on the faith of a subsequent promise by A.. 

C
In the former case the trust binds both A and C.  Although C did not promise to observe the trust he is bound because “no person can claim an interest under a fraud committed by another.”

C
In the latter case, A bound, but C is not bound because the will was not fraudulently induced.  While this distinction has been criticized *(obviously there is still reliance on fraud) it is followed in Canada.

Half Secret Trusts
C
Half Secret Trusts: there are 3 requirements that must be met:


1.  There must be a clear intention to attach a trust obligation to a gift;

2.  The terms of the trust must be communicated to the donee before or contemporaneously with the making of the will; and

3.  The donee must accept the terms of the trust before or contemporaneously with the making of the will.

C
A half secret trust is created where property is given in trust on the face of the will (ie existence is not concealed) but the objects of that trust are not set out.  Unlike the fully secret trust, communication and acceptance of the terms of the trust must be made either before or contemporaneously with the making of the will, and constructive communication is ok (Re Keen).  If the testator could set out the objects of the trust after preparing the will then he will have reserved for himself the ability to make unattested testamentary dispositions without regard to the provisions of the Wills Act.  

C
CHC feels that this distinction should not be made, because if so, why is it not used in FST’s?  He explains this by saying that in FST’s, the main issue is fraud on the part of the trustee.  The courts are worried about the T’ee committing fraud and therefore they enforce the trust in order to prevent this.  However, in the HST, there is no worry about fraud, because there is an explicit trust.  Therefore the courts are not really forced to enforce them.  Therefore, they make it difficult to enforce and until Blackwell they did not.

C
Prof. Waters submits that the distinction has come about because of the confusion of ST’s with the doctrine of incorporation by reference.  Under this rule, a document not in testamentary form may be incorporated into a will, provided that:

1.  The testator in his will referred to a document then in existence, which arose prior to the will or contemporaneously with it; and 

2.  The document sought to be incorporated is beyond doubt, the document to which the will refers.

This distinction between FST and HST’s has been accepted obiter dicta by the SCC in Hayman v. Nicoll.

$ 
A fundamental rule with which half secret trusts have to contend is that parol (verbal) evidence may not be adduced to vary or contradict the terms of the will.  Re Keen  (Parol evidence is admissible to prove a fully secret trust, however, in order to prevent fraud.  Court looks to the will to determine what evidence is allowable (assuming allowable via all other rules).
$ 
Those who are named by the will as trustees are not allowed to be beneficiaries under the trust and cannot bring evidence to show were intended to be beneficiary.  In cases where this scenario occurs, the trustee is deemed to hold trust for benefit of testator’s estate.

$ 
Trust takes full effect on the terms for which the trustees were told and for which they agreed.  Ex. if had agreement to hold $10,000 on trust BUT via will given $20,000 -> the $10,000 on trust under the secret trust rules, the other $10,000 held on trust as trustee for the estate.

$ 
It seems fairly clear that the trust will be established and enforced...and evidence is admissible to show terms IF trust terms communicated to trustee before or while making the will.
Blackwell v. Blackwell [1929] (H.L) * Lead case on HST*
F: The Ttr left a HST (you must specifically say trust, then it is a HST) to another family which he had (W and illegitimate son).  He was concerned as to how to provide for this woman without disclosing all the circumstances in his will.  He asked friends to be trustees and they agreed.  In his will he included the clause “for the purposes indicated by me to them”.  He then made a memorandum of the terms of the trust (codicil).  The Ttrs widow argued that the T should fail and the money fall into the residual estate.

I: Was this a valid trust?

R: A testator cannot reserve to himself the power of making future unwitnessed dispositions by merely naming a trustee and leaving the purposes of the trust to be supplied afterwards.  Nor can a legatee give testamentary validity to an unexecuted codicil by accepting an indefinite trust never communicated to him in the testators lifetime.

A: The court pointed out that in both secret trusts and semi-secret trusts, the testator’s wishes are incompletely expressed in his will.  “Why should equity, over a mere matter of words, give effect to them in one case and frustrate them in the other?  “In trust” prevent the legatee from taking beneficially, whether they have simply been declared in conversation or writtien in the will, but the fraud is the same. Court pointed out that from very early on the Court of equity said that even an Act of Parliament shall not be used as an instrument of fraud.  The Wills Act applies to the will, giving the property to the trustee.  Equity merely steps in and applies the semi-secret trust after this (ie outside, and therefore not in conflict with, The Wills Act).   Ie., communication of the purpose to the trustee and acquiescence brings the trust out of The Wills Act allowing the trust to be enforced.  The agreement was made after initial will done, but before the codacil and so possible to say that communication had been made before the making of the will.  Equity looks to intent not form.  It would be a fraud not to enforce a HST and the court will get around a statute to prevent fraud.  The judge even went on to say, that it didn’t matter when it had been communicated, and since everything had been communicated before the testator died, the court upheld the HST.  But later in Re Keen this distinction not allowed.  In Canada still today we have this distinction.

C: The HST was valid.

Johnson v. Ball 1851
F: The testator left an insurance policy to trustees on terms to be contained in “a letter signed by me” and Communication had taken place both before and after the making of the will.  But after the testator died, letter could not be found - it had never been made.

R: If will prescribes one form of communication but actually the testator uses another form, this other form evidence cannot be brought forth!  Further, courts will not permit evidence of communication of a semi-secret trust done AFTER making of the will whether mentioned in will or not.  To allow this communication would in effect be a dodge in which the testator was trying to reserve for himself an ability to bypass The Wills Act via keeping power of making future, unwitnessed dispositions.

Re Keen [1937] *Most problematic case*
F: The Ttr bequeathed money to his executor to be held upon trust and “be disposed of by him among such persons/charities as MAY be notified to them by me before I die.”  Before the making of the will, the testator had given the executor a secret envelope that contained the list of beneficiaries.  The testaor told the executor not to open the letter till after testator died.  No further communication was ever made regarding the envelope by the testator.  After his death it was opened and found to contain a paper bearing the words “L10,000 to G”.

A: Here though the will stated FUTURE communication, but in actuality the communication had occurred before creation of the will, so the message in the envelope was not admissible.
R:  Accepted as law the dictum in Re Boyse recognising as constructive communication the handing over of the envelope with notice by testator to trustee of what it contains but that it should not be opened till post death, and the acceptance by the trustee of the envelope.  This constructive communication is effective acceptance and communication.  This communication though must not contradict the will.  Troublesome part (in dictum):  Even if the will here could have been interpreted differently or if communication had been made after the will, You can NEVER admit communication made before death but AFTER the date of the making of the will wrt semi-secret trusts.

Re Mihalopulos (1956) (Alb. S.C.)
F: Greek Ttr dies leaving property in Canada and Greece.  His will appointed separate executors for the assets.  The Cdn executors were directed to convert the Cdn assets into cash and pay it to the Greek executors as trustees.  The Gr T’ees were directed to distribute the $ “to such charities as they will find designated by me to share in this bequest among my papers”.  After Ttr’s death, the only applicable document found was a direction in Gr to the Gr T’ees listing several charities in Greece.  The doc was dated the same date as the will, and although unsigned, was in the testators handwriting.  It appeared to be an unfinished list.  The Cdn executor, and the 2 witnesses deposed that they did not know the doc existed when the will was made.  One of the witnesses stated that the Ttr had told him that, it was not in existence at the time the will was made.  The executors applied for direction.

I: Whether by virtue of the paragraph in the will, the document in question was incorporated into and became part of the will itself. ?

R: If a document is to be deemed as having been incorporated into a will, two conditions must be satisfied:

1.  It must be clear that the testator, in the will, referred to some document then in existence; and

2.  The document in question must be beyond doubt, the document referred to.

The onus is on the person seeking to have incoporated some other documents into a will to prove compliance with the above conditions.

A: The court concluded that the evidence established neither condition of the above rule.  There was no evidence that the doc was in existence at the time of the execution of the will, in fact the opposite was true, and it could not be said beyond doubt, that this particular doc was the one referred to in the will.  Could not be a holograph will either, as it was not signed (that is a requirement).   The other possibility considered by the court was whether the doc created a valid HST.  Here there was no communication of the terms of the trust nor was there acceptance by anyone before death.  It was suggested that the Gr T’ees should be given an opportunity of establishing that the trust was established, prior to the execution of the will.  The court was skeptical that any such evidence would be forthcoming.  In any case, in light of the evidence that no trust had been designated at the time of the wills execution and that the will itself, contemplated a future designation of trust, any parol (verbal) evidence of a prior designation would have to be excluded as being inconsistent with the will.  Further, parol evidence will be excluded where it is clear that the document is not in existence at the time of the making of the will, or where the description is so vague as to be incapable of being applied to any instrument in particular.  Judge even went so far as to say he doubted whether future notification could EVER be admissible because by doing this the testator is trying to reserve himself the right to make future dispositions against The Wills Act.

C: The trust failed.

The Nature of Secret Trusts

$ 
The law, assuming Re Keen is correct, has been criticised because of disparity.  FST- trust can be enforced if terms have been communicated to legatee at ANY time before death.  SST - only enforced if communication is before or at the time of the making of the will.  One arg: both FST and SST are inconsistent with The Wills Act and should only be enforced to prevent fraud by legatee/trustee.  Other arg: Re Keen ought not to limit SST as much as it does.  SST must be regarded as operating entirely outside The Wills Act, and thereby imposed by equity.

C
Secret trusts do not arise by operation of law but through the express intent of the testator who has communicate his desire for a trust to the trustee.  CHC thinks the better view of ST’s are that they are indeed express trusts.  This is important b/c if they are ET they must comply with the Statute of Frauds whereas if they are CT or RT they do not.  This however is not necessarily the case in Manitoba as we have no Statute of Frauds and we have s. 23 of the Wills Act which helps to validate purported testamentary documents which substantially comply with the requisite formalities.  

C
s. 23 of the Wills Act may save a HST that would be rendered invalid elsewhere, as subsequent communication of the objects does fall within the ambit of this section.  Thus Re Keen can be circumvented and subsequent communication may be found to be valid.  As such in Mb it may be that there is little difference between a FST and a HST, if subsequent communication is possible for both.  NOTE: s. 23 only applies to “any writing”, so if not in writing, s. 23 is useless.

C
Further, under s. 23, parol evidence is inadmissible if inconsistent with the express provisions of the will. If, for example, in a will a testator writes that he has already communicated the identity of the objects to the T’ee, the T’ee cannot give evidence of communication which took place after the making of the will.  That evidence would contradict the will and is inadmissible.  

C
When does the interest of the beneficiary vest?

Re Gardner #2 [1923] (Ch.D.)
F: The beneficiary under a ST died before the testatrix.  If the beneficiary had been a legatee herself, or had been named on the face of the will as an ET beneficiary, her interest would have lapsed.

Held: That the ST arose at the time of the undertaking and that the beneficiary’s interest vested at that point as well.  Therefore, the beneficiary died, possessed of an interest, which now vested in her personal representative.  This is a remarkable result because the beneficiary’s interest vests before the trust is constituted. 

PART II - TRUSTS ARISING BY OPERATION OF LAW
VIII.      RESULTING TRUSTS
“...a resulting trust arises whenever legal or equitable title to property is in one party’s name, 

but that party,

 because he is a fiduciary or gave no value for the property, is under an obligation to return it to the original title owner, 

or to the person who did give value for it.”
C
RT imposed by the operation of law and it is on this basis that it is distinguished from the express trust which is a creation of the express intent of the settlor.  

C
There are two situations which give rise to a RT:

1.  Automatic Resulting Trust: where property has been made the subject of an ET but the trust fails either in whole or in part for some reason.  This is called an ART because it comes about automatically upon the failure of the ET.

2.  Presumed Resulting Trust: where property is voluntarily placed in the name of another.  The law presumes that in these circumstances the transferor or purchaser does not intend to pass his beneficial interest to the title holder because no consideration has been given for the transfer.  There is a further breakdown in the PRT:

a) Purchase Money RT: where a purchaser directs that title be placed either wholly or partially in another’s name. 

b) Voluntary Transfer RT: where title to property is gratuitously transferred.

1.  AUTOMATIC RESULTING TRUSTS
$ 
There are a number of situations where an express trust may fail in some way (partially or completely):
a) 


Failure of trust to take effect or trust may take effect but be rendered unenforceable by some supervening authority.  Ex. where instrument executing trust executed non est factum, where trust procured by fraud/duress/undue influence, where no formal compliance for execution for valid, otherwise effective but beneficiary has died or distained the trust, trust illegal or in conflict with policy and therefore not enforceable in equity.
b) 


Trust may be validly constituted (property transferred on trust) but the settlor failed to define fully the property on trust or who beneficiaries are.  No disposition in equity.  Still trust but trustee holds only for the estate.
c) 


Subscription cases - after some tragic case there is an upswelling that money should be collected for the family but then it is discovered that can’t be applied for their benefit (b/c don’t need it).  Where does the money go?
d) 


Gifts to unincorporated associations - no formal existence/structure for ownership.
a)  Failure of trust to take effect or trust may take effect but be rendered unenforceable by some supervening authority:

Re Ames Settlements, Dinwiddy v. Ames [1946](Ch.D.)
F: J engaged to be married to Miss H.  In consideration of this marriage, J’s father said would set up trust of L10,000 with trustees upon his son J.  The couple married, and the settlor paid the money to the trustees.  The trust was in favour of J for life, with the remainder to the kids of the marriage.  If there were no kids, the remainder was to go to J’s next of kin.  The marriage was never consummated.  Miss H had the marriage annulled, making marriage as if never occurred, and she remarried.  

I: Did the trustees hold the L10,000 in trust for J’s next of kin, or on a RT for the father’s (settlor’s) estate?

R: Trust failed because reason for which it was created ceased to exist...trustees have legal title but on automatic resulting trust in favour of settlor’s estate.

A: The question the court determined, was which of the two sets of claimants had the better equity.  This was a case of money paid on a consideration that failed.  The next of kin were only given an interest in the fund on the basis that there was going to be a valid marriage.  This never occurred. The next of kin had no merits in equity; they were not entitled to claim under the express terms of a document, which had failed.  

C: The court found an RT for the father’s estate.  

b)  Trust may be validly constituted (property transferred on trust) but the settlor failed to define fully the property on trust or who beneficiaries are.
C
If a settlor fails to declare a trust the property will result.  Failure to declare trust can arise both inter vivos and in testamentary situations.  If, for example, a HST is created in a will, but the T’ee has not been informed of the objects of the proposed trust, there will be a failure, and the property will result.  Often this is the last thing that the settlor intends or wants.  Re Keen, Mihalopulos
C
When an ET fails for want of a complete disclosure of the beneficial interest it is often the result of an oversight.  The settlor may not have taken into account certain possibilities such as the early death of a beneficiary or a beneficiary disclaiming his interest.  If there is a residuary clause there is no need for the property to result back because the property belonging to the failed gift will simply fall into the residue.  

C
Problems of interpretation in determining what settlor intended.  Usually the question is whether the property was given to the trustees was given for a particular purpose or was it an outright disposition.  IF for a particular purpose, the excess after completion of the purpose would result back; if absolute it would not result.

Re Barrett (1914) (C.A.)
F: By his will, the Ttr left daughter S, all money in his bank account, on his person, and in his house for the purpose of enabling her “to meet the immediate current expenses in connection with housekeeping”.  At the time the will was signed, the Ttr had only a small amount in his bank account.  On his death there was $17,200.  The siblings of S contested her right to this amount, and the executors applied to the court to construe the will.  The court of first instance found that the express purpose of meeting housekeeping expenses had the effect of creating a trust.  The portion of the moneys not need for housekeeping expenses belonged to the estate in a resulting trust.  Appealed to Ont CA.

I: Was this a resulting trust or a gift, limited to certain purposes, or a gift outright absolute?

R: To create a real binding trust there must be intention.  To show intention clear choice of words as such must be used.  
A: The fact that the Ttr probably did not anticipate that so large an amount would be in his account on his death and might, therefore, have made a different provision, was irrelevant.  The clear words of the gift to S were not cut down or controlled by the Ttr’s statement of purpose.  The will read as an outright gift.  The purpose was merely a statement as to how she could spend the money.  Any other interpretation was to read into the will (import) something that the Ttr never said and that his language did not import.  There was no language in the will imposing a duty on the daughter. 

C: S received all the money as it was an absolute gift.

Note: Do not confuse purpose or intention the grant was made in favour of a particular individual with a Purpose trust.  WRT a purpose trust, the trust is given to fulfill a stated purpose and it is the purpose therefore that is the beneficiary, not the individual.

c) Subscription cases:
Re Sanderson’s Trust (1897) 
There are two classes of cases between which the general distinction is sufficiently clear, although the precise line of demarcation is occasionally somewhat difficult to ascertain.  If a gross sum be given, or if the whole income of the property be given, and a special purpose be assigned for that gift, this court always regards the gift as absolute and the purpose merely as the motive for the gift, and therefore holds that the gift takes effect as the whole sum or the whole income, as the case may be.
Re Andrews Trust, Carter v. Andrew (1905) Ch (applied and illustrated Re Sanderson’s Trust)

F: On the death of a clergyman who left a family, friends collected money to assist with the education of the children who were all minors.  The person involved in collecting the money said that the fund being vested was solely for the education of the deceased children, and while not solely vested in 1 child, the fund didn’t have to be distributed equally for all.  Amount used per kid was different.  When the kids reached majority, still some money left in the fund.  The trustees came to court asking what to do with it.  The children applied for the portion of the trust fund that remained.

I:  Was the money (a) given on trust for the education of the children or was it (b) a gift to trustees on trust for children?

A: If (a) the surplus - purpose of which is unclear.  If (b) the surplus goes to kids outright.

H:“Education of the children” was merely the motive that prompted the contributers to make their gift through the trustees.  The trustees had the discretion as to how to distribute the money while the kids were underage.  Now that the kids were of majority age, there was no discretion in the trustees as to allocation of the money.  Trustees held money on trust for children equally - divided up money equally and gave it to them.

R:  A resulting trust may arise where money is donated for a particular cause or purpose.  If there is money left over after the purpose is satisfied, the excess may result unless the court finds that the gift was absolute and the described purpose only the motive for the gift.
There are cases that go the opposite way:

Re the Trusts of the Abbott Fund [1900] 
F: Mr. Abbot had two daughters who were both deaf mutes.  He was very concerned for their futures so he established a trust fund to look after them.  The trustee embezzled the money.  The family friends prepared a circular to collect money.  The fund, raised by subscription for “the maintenance and support of two sisters”, was used to support the two daughters for many years.  Upon at the death of the surviving daughter there still remained a considerable fund that had not been spent.  Peculiarly, all the contributors were known.

I: Was the remaining money held on trust for the next of kin of last survivor (because contributions had been an outright gift) or was the remaining money, since the purpose could no longer be carried out, now held on trust for the original donors.  

H: Not likely that it was ever the intention of the contributors that these 2 women should become outright owners in equity.  Therefore court said was a Protective Trust, created for a purpose.  Because the purpose was no longer, the remaining balance should be returned via a resulting trust for the contributors.

Note: bona vacantia not suggested in this case.

Sanderson’s Trust and Re Abbot are difficult to reconcile.

What about subscription cases where the donors are anonymous, and unascertainable?
$ 
In this situation whether the trust is a private trust or a charitable trust is very important. 

$ 
A trust created for a purpose, if that purpose is charitable as it is defined in law, will be subject to special rules.  The position in law is: if the trust takes effect and the money is applied for charitable purposes and then the charitable purpose is no longer feasible or necessary and there remains a surplus of money, there will be no resulting trust to the donors even if they are all known/identifiable.   The court will make an order that the fund will be applied cy-près - as nearly as possible to another charitable purpose having some similarity/common ground with the original cause.

$ 
Another situation is where money is given for a charitable purpose but because of some sort of initial barrier or problem the money is prevented from being applied for that purpose.  If certain conditions are satisfied, the court will direct a scheme for a charitable application of the money (different though from cy-près though sometimes called this by mistake).  The court will only do this if it is persuaded that the donors committed the money as a gift generally to charity.  This can be a problem because if the funds are committed for a particular charity and I give money for that purpose without saying more, when can it be said that I gave money not only for that purpose but for a general charitable intention?  If court cannot find this intent though, the court will find a resulting trust. Re Gillingham Bus Disaster Fund
$ 
Ex. of charitable purposes: education, relief of poverty, medical assistance...

$ 
The problem is where the money is collected for the benefit of certain persons in certain circumstances but for ‘non-charitable’ purpose:

Re Diplock
F: Diplock left some money in will on trust, to trustees for whatever purposes felt good. - trustees did give some money to some charities mainly for large grants to hospitals.  Trustees had been given the power to give to purposes “charitable or benevolent”.  Some of Diplock’s relatives challenged the trust because said was not valid charitable trust.  Yes all charitable donations are benevolent, but can give benevolently without giving to charity and therefore the trustees had been given power for purposes that were not charitable.

H: Vagueness of wording allowed the trustees the ability to give to non-charitable purposes and therefore trust not valid as charitable trust.

Charitable trusts must be for exclusively charitable purposes in law.
Re Gillingham Bus Disaster Fund [1958] (Ch.D.)
F: Bus accident, where cadets were killed and injured.  The mayors of the surrounding towns promoted a memorial fund for among other things defraying funeral expenses and caring for the injured, and then “to such worthy cause or causes ... as the Mayors may determine.  The bus company admitted liability and most of the funeral and care expenses were recovered in damages.  Of the L9000 collected for the fund, only L2000 was used.  Some of the donors were known but many were anonymous.  The mayor applied to the court for determination as to what should happen to the surplus fund.

R: The general principle is that where money is held on trust and the trust declared does not exhaust the fund, it will result to the donor or settlor under what is called a resulting trust.  The donor, has not parted with his money absolutely, but rather with a qualification, to the intent that his wishes should be carried into effect, if this is done and there remains money, this surplus belongs to him.  Anonymous contributors cannot expect their money back so long as they remain anonymous.  However if a contributor can prove to the satisfaction of the court that he was one of the anonymous contributors, he should be entitled to his money back in the event of the failure of the sole and exclusive charitable purposes of which his donation was solicited and made.

I:  The question was whether the remaining part of the fund was repayable to the donors (whoever they are) or went to the Crown as bona vacantia (without owner) - because the court should infer that when donors parted with money parted forever with no intention of getting it back - or could go to a charitable application. 
A:  The court said that “such worthy causes” was too indefinite and could have meant non-charity causes and therefore ran afoul of principle of Re Diplock.  The T was therefore deemed to be not charitable and therefore the doctrine of cy près did not apply.  Also because the beneficiaries here were specific individuals and not public/community, this again shows likely not charitable.  The court also concluded that the Crown had failed to provide any persuasive basis in either arg. or authority for the proposition that the surplus should go outright to the Crown’s owner-less money (bona vacantia).  The fact that some of the donors were unascertainable was no reason not to follow the ordinary rule of a resulting trust.  There was no reason to distinguish between those who give large sums of money and those who give spare change.  The intention is still the same.  Here intended to help bus victims and no greater or lesser purpose than that.  The money was ordered paid into court, and an inquiry was ordered to attempt to determine the subscribers to the fund.  Note that when money paid into court it is usually governed by statute and rules requiring this search anyway.  After all possible donors have been identified, and their money returned, any surplus at this point would likely be declared Bona Vacantia.
Note: CHC thinks that if it was simply classified as a charitable trust it would have been easier.  It should have been deemed an absolute gift and then cy près could have been used.  He also thinks it was foolish to have paid it into the court — it is still there.

$ 
Some cases have presumed that the donors to these types of funds intended to give up the money altogether...so then the money is automatically declared Bona Vancantia.

West Sussex Police Case
F: People contributed anonymously via collection boxes, doing so under the common intention that the gifts would be used for the dependents of the police.

H: If for whatever reason the gift could not be given, court said these people didn’t want their money back.  Because of this, these people yielded any intention to take their money back.  Therefore the money was Bona Vacantia.

$ 
If money is given in England and in Nova Scotia, for charitable purposes that fail there is legislation that says if the donors cannot be identified or if the donors are anonymous the money can be applied to another charity (presumes under statute that donors intended to part with money forever).

d)  Gifts to unincorporated associations - no formal existence/structure for ownership:

$ 
Unincorporated entities have no legal personality, they are just groups.  Groups cannot hold property.  The property must be held by a member or officer as a trustee.

$ 
This leads to problems with what is to happen to the property if the organisation ceases to exist.

I. 


IF the association exists for charitable purposes and the organisation comes to an end, the money is applied cy près to another charity.
II. 


The real problem occurs if the association is not legally charitable.
$ 
The money may have come from annual membership fees.  It might have been provided for by non-members (through solicitation or fundraising).  The association may exist to provide benefit only to members (ex. curling clubs).  Some confer benefits on non-members (ex. police funds).

$ 
Sometimes when the money has been given donors specify explicitly, or by implication, that giving money on trust for certain purpose.  Sometimes not.

$ 
Some clubs have a full constitution that provides for surplus funds on wind-up, but most don’t.

$ 
The real issue is what happens to the money upon dissolution or attrification to 1 member (or none)?  Some early cases tried to deal with this in terms of trust law.  The basic question is whether there is a resulting trust for members or contributors.  The tendency was to hold on resulting trust for members.  What was unclear was who specifically were the members.

$ 
An old case held the resulting trust was for the remaining members.  One 1946 case said the resulting trust must be for the remaining and past (living) members to the extent they could be found.

$ 
More recently, cases say the title to the property should be considered under common law (contract law) rather than trust law.  Look at the constitution of the club as the contract.  If the court can read this contract as between members and the club for a particular benefit and a member has received this benefit, he has no further claim to the fund.   This is very difficult to apply though.

$ 
If the reason for the disposition of the fund is attrition and the members have received the ‘contractual’ benefits for the money, then the money = bona vacantia (claimable by the Crown).  The question is did the members already get what they bargained for?  If this really is a metter fo contract, the constitution could always be amended to provide for what is to happen with the money.  Courts have been divided on this issue.

$ 
Only in the case where a donor clearly gave the specific amount of money for a specific purpose can there be a resulting trust for the transferor.
$ 
Also, the question of resulting trust does not arise if the donor specified what should happen if the original purpose failed.

$ 
The problem is in deciding when the settlor has really created a remainder trust.  This is a matter of interpretation and construction for the courts.  Some courts fall back on the rule in Lassence v. Tierney 1849.  This rule was expanded in a later case:
Hancock v. Watson 1902 House of Lords

F: Testator made a number of gifts in will then directed “the residue was to be held on trust by trustees for widow for life and then on trust for various named persons in equal shares.  The testator then said one of these shares was to be held on trust for X for life and if certain events happened (which did), then further remainder to other people.

I: This last gift offended the Rule Against Perpetuities.  With respect to X’s share after X dies, what happens?  Does the resulting trust go in favour of X’s estate or the original testator?  Can only go to X if there was an outright gift to X.  

A:  If the terms of the gift are ambiguous, you may seek assistance in construing it (re whether expressed as absolute gift or not) from the other parts of the will, including the language of the engrafted trusts.
H:  Court said that property was given to X with ‘super added’ trusts.  When the trusts failed, the gift to X becomes absolute.

R:  There is no RT where the rule in Hancock v. Watson applies.  This is a rule of construction.

If you find an absolute gift to a legatee in the first instance, and trusts are engrafted or imposed on that absolute interest which fail, either from lapse or invalidity, or any other reason, then the absolute gift takes effect so far as the trusts have failed to the exclusion 



of the residuary legatee or next of kin as the case may be.

Absolute Gift to A + Failed Trust = Absolute Gift Takes Effect so far as Trust Fails.

$ 
Guidelines are a question of interpretation.  Courts must seek to ascertain from the will as a WHOLE whether there was a complete gift with super added trusts or whether the gift was so bound/interconnected to the conditions that the conditions could not be severed thereby making the whole gift void.  If there is no outright gift, Lassence v. Tierney won’t apply.

$ 
Usually if Lassence v. Tierney applies, the beneficiary will be given the specific intended gift in one sentence and the conditions will be in another sentence.  This is an indication that the conditions can be severed and stricken.  If the donor gives the gift but spells out all the contingencies it is harder to view the interest as an absolute gift.

Re: Goodhue Trusts (1920) (S.C) * Canadian adoption of the above rule*
F: By trust-deed in question, G. settled upon his daughter H., through trustees, $30,000 in trust for life remainder in trust for those of her children as she appointed by deed or will.  If there was no appointment the money was to be held on trust for her children, who made it to 21 yrs or who got married, in equal portions.  Essentially H. had a life estate with general powers of appointment.  H tried to settle the trust during her life on one of her kids (invalid).  In her will, H. treated the money as if it were her own personal property (really only had life estate).  She attempted to give the money to her four living children as life estates with conditions as to whom they could pass it on to.  Essentially the’gifts’ were subject to a number of trusts and conditions.  These concerned income to be paid to the children of her deceased fifth child as well as provision for persons not contemplated by her father’s trust.  

I: Was the testatrix’s will a valid execution of the power?  Whether the children took the whole interest free of conditions or limitations or whether they took a life interest only?

R: If you find an absolute gift to a legatee in the first instance, and trusts are engrafted or  imposed on that absolute interest which fail, either from lapse or invalidity or any other

reason, then the absolute gift takes effect so far as the trusts have failed to the exclusion 

of the residuary legatee or next of kin as the case may be.
A: The Court found that in the circumstances the appointment of the corpus (body of estate) to the four children was severable from the subsequent invalid limitations.  These limitations were invalid because by directing the ultimate disposition she was trying to exercise a power of appointment beyond the power she had and because attempting to give gift to someone to whom giving would be against the law of perpetuities.  This conclusion was supported by the testatrix’s expressed intention to exercise the power of appointment (“settled upon me with power of disposition thereof by my father”)and her use of words connoting absolute appointment of the corpus (“the whole residue of my estate I give and bequeath...”).  Because of the initial gift, with the additional invalid limitations, the Lassence v. Tierney rule applied.

C: The four living children were entitled to the estate free of limitations and conditions.  

Presumed Resulting Trust
C
Where a person transfers property gratuitously to someone else, the transfer is fully effective at Common Law and the gratuitous transferor is now the legal owner.  But since equity presumes bargains and not gifts, it is said that the transferor’s presumed intention must have been to retain the beneficial interest.  Therefore the presumption in equity is that the transferee holds the property on trust for the grantor. 

C
This is only presumption and may be rebutted by evidence of a donative intent.  Because the onus is on the transferee to establish this intent, the evidence can be oral or contained in a deed or other instrument.  If the title holder can prove a gift she will take the beneficial as well as the legal interest.  Otherwise she will hold as a resulting trustee for the transferor.

C
However, if the transferee is a child or wife, there is a no presumption of a resulting trust - rather there is the contrary presumption that a gift was intended.  This is called the presumption of advancement, and is based on the man’s historical responsibility to provide financially for his wife and children.  If there is evidence that a gift was not intended the title holder will be a trustee of the interest.  But because of the presumption it is the transferor who must bring forth this evidence.  However, due to today’s prevailing social policy of equality, a number of provinces have abolished the rule of presumption, (not in Manitoba.)

C
The presumptions of RT and of advancement are both rebuttable.  In fact the court will first look to the evidence in a given case to try and discern the intent before relying on the presumptions.  The presumptions are a last resort used when the evidence provides no clear answers.  

C
A RT and CT can be present under the same set of facts Denny v. Lithgow, however often a CT is more advantageous to the applicant than a RT b/c a CT is not dependent on the extent of the financial contribution.  Ex. if A provides 1/10 of the purchase price for land but title is taken in B’s name alone then B will hold the property as a resulting trustee as to one tenth of the interest for A.  However there may have been an agreement b/w A and B that each would have an equal interest in the property.  B would then be a constructive trustee for ½ of the interest in the property for A.

RE: Densham [1975]
F: The resulting trust was a better remedy than the constructive trust because the title holder was a bankrupt.  Under the Bankruptcy Act, the oral agreement between the parties that each was to have an equal share in the matrimonial home was unenforceable because it arose under a voluntary settlement made within two years before the bankruptcy and as such was void. However, because the W had provided 1/9  of the purchase price for the home there was a resulting trust in her favour which was not affected by the legislation.

R: The Bankruptcy Act may wipe out agreements but not the fact of a contribution and resulting trust.  

C
A resulting trust arises as soon as title is taken in the name of a volunteer.  It is at that point that the volunteer has an equitable obligation to hold as a trustee.  The court does not create the trust with its order, rather it confirms it.  As well, resulting trusts are not subject to the formalities required for an express trust.  In fact a minor may be a resulting trustee.  In addition the objects of a resulting trust do not have to be identifiable when the trust arises but can be ascertained later.

2.  PURCHASE IN THE NAME OF ANOTHER, OR IN THE NAMES OF THE PURCHASER AND ANOTHER
C
“The clear result of all the cases, without a single exception, is that the trust of a legal estate, whether freehold, copyhold, or leasehold; whether taken in the names of the purchasers and others jointly, or in the names of others without that of the purchaser, whether in one name or several; whether jointly or successive, results to the man who advances the purchase money.” Dyer v. Dyer (1788)
C
The claimant wishing to establish a RT must prove that she gave the money as a purchaser.  Tinsley v. Milligan [1993] H.L.
C
If however, for example, she gave the money to the transferee as a loan then the relationship between the parties is that of creditor and debtor and not beneficiary and trustee.  It is also possible that the money was paid as a gift.  Another possibility is that the purchaser was acting as the transferee’s agent.  All the preceding situations preclude a resulting trust.  The true relationship between the parties depends on all the circumstances surrounding the case.  Only if evidence is lacking does the court have to resort to the presumption of a RT.

Dewar v. Dewar [1975] All E.R.
F: Pl and Df were bros.  The Df bought a house with a mortgage. Both his mother and the Pl gave him L500 to help with the purchase.  The mom died leaving her residuary estate to Pl and Df equally.  Pl claimed a beneficial interest based on his contribution and one half of that of his mom.  

I: Was L500 a loan or a gift?

R: The onus is on the person asserting that it is a gift or a loan, to prove such.  The court will look to the intention of the donor and to the relationship between the parties.

A: Court held that although the Df regarded the money from mom as a loan, it was a gift.  It was the donor’s intention that was significant.  The moms estate, therefore, had no interest in the Df’s home.  The Df also argued that his bro (the Pl) had also given him a loan (and therefore pl didn’t retain beneficial interest), but he could not prove this.  So the Df held the title upon a RT for the Pl as to a 500/4250th share in the property, and the remainder to himself.

$ 
There is some doubt in Cdn jurisdiction as to what the law is if subject matter of transfer is the land.  Some cases clearly say that if X buys the land and directs it to be put in the name of Y, it is presumed Y holds title to land on trust for X on a resulting trust. 

C
If A buys property subject to an agreement to transfer title when B pays over to him the purchase price the relationship between the parties is contractual, and not that of trust.  This agreement however, can be made subject to an ET or a CT if A refuses to transfer title.

C
If title is in the name of B, but A helps to pay off the mortgage, A can claim an interest and there will be a RT.  This is the modern view.  Rathwell v. Rathwell
3.  VOLUNTARY TRANSFER RESULTING TRUSTS OF LAND
C
It has never been firmly established, either in England or Canada, whether or not a presumption of resulting trust arises when A voluntarily transfers land to B.  Often purely academic, b/c evidence available is sufficient to settle the issue one way or another.

C
If one who has title gratuitously put into his name can prove that a gift was intended he will take beneficial ownership.  If the evidence reveals that the transferor did not intend to part with his beneficial interest then there will be a RT in his favour.

C
In Canada there are dicta which favour raising a presumption of RT in situations involving the voluntary transfer of land Niles v. Lake (1947).  Although the court usually looks to the evidence before deciding the issue, the presumptions are important because of the placement of the onus of proof on the party seeking to rebut the presumption.

C
Although there is some uncertainty regarding real property it is clear that there is a presumption of RT where personal property is gratuitously transferred to a volunteer.  Standing v. Bowring
Standing v. Bowring (1855) (Ch.D.)
F: Standing was an elderly 86 year old woman who possessed consuls (Gov’t Bonds).  She transferred the bonds, by instrument, into the names of herself and her godson/nephew, the defendant Bowring.  B Knew nothing of the transfer at the time.  The evidence established that, at the time of the transfer, S intended to make a gift to him of the stocks. She intended to receive the dividends during her lifetime and he was to have full title after her death.  She thought though that the money would spoil him so she kept from him any knowledge of the disposition she had made.  B did something to piss off S, and she also remarried.  B found out about the trust when S requested he  transfer the stock back to her, which he refused to do.  S brought an unsuccessful action for a declaration the B held the stock on trust for her.  Note B was a volunteer and not family in legal sense.

R: Where there was a transfer by a person in his own name jointly with that of a person who was not his child, there was a prima facie resulting trust for the transferor.  This presumption of resulting trust was capable of being rebutted by showing that, at the time of the transfer, the transferor intended a benefit to the transferee.
A: In the present circumstances, the Court found there was ample evidence that S intended to confer a benefit on B at the time of the transfer (specifically a beneficial interest in the stock), she had just changed her mind.  The fact that she kept the benefit during her lifetime didn’t change the fact that she had intended to confer a gift.  The presumption of resulting trust was therefore entirely rebutted.  It was irrelevant that B knew nothing about it.  S had fulfilled the statutory requirements re the mode of transfer of the stock.  Acceptance of the transfer was not required under this statutory scheme. Where there is a transfer of property to a person, even although it carries with it some obligations which may be onerous, it vests in him at once before he knows of the transfer, subject to his right when informed of it to repudiate it. 

C: No resulting trust for S.

Modern critics have suggested that there is no need for this presumption.  Courts don’t follow the idea of presumption of resulting trust BUT look rather to all the facts and characterise as resulting trust only if cannot show intention was a gift (ie. facts inconclusive).

Presumption of Advancement
C
When a father voluntarily conveys property to his wife, children, or those to whom he stands loco parentis or purchases property in their name there is a presumption that a gift of property was intended.   The onus is on the man to prove did not intend gift.

C
The term advancement means that the husband or father, as the case may be, is handing over a share of his assets to those who rely on him financially and to whom he owes an equitable obligation to support.  In a sense it is an advance on what the transferees would expect to receive on the transferor’s death.  With regard to children it can also be seen as a donation to assist the child establish himself in life.

C
The advancement refers to an equitable obligation to support and refers to a portion only.  There is no presumption of advancement where all or most of the transferor’s assets are given over.  Pahara v. Pahara (1946)(SCR).

C
Note, this presumption of advancement has been abolished in respect of wives (ie now hubby and wifey treated as strangers) in every province but Manitoba, B.C and N.W.T., although its significance has been reduced especially because of Matrimonial property legislation with its policy of an equal division of marital property.  However, nothing has changed with children.  
C
There is no presumption of advancement where a wife transfers property to her husband or purchases property in his name or where she transfers property to her children or purchases property in their name.  As regards to children this is so even if she is a widow (Bennet v. Bennet (1879) (Ch.D).  However, if she is in loco parentis towards her children the presumption applies.

C
The presumption of advancement does not apply to quasi marital couples, Derhak v. Dandenault (1954) (Man Q.B.) and ceases when married couples separate.  It does not apply where the transfer or purchase is made in contemplation of marriage Ulrich v. Ulrich [1968](CA)
C
In Clemens v. Clemens Estate, below, the SCC discusses the standard and type of evidence required to rebut the presumption of advancement.  Significantly, it is the intention of the transferor or purchaser at the time of transfer or purchase and not any subsequent intention which is the key.  This case although dealing with PA the principles, by analogy, are applicable in rebutting the presumption of RT.

Pahara v. Paraha 1946 SCC
F: Hubby over the years of marriage had built up collection of farms, animals, and equipment.  He didn’t read or understand English very well.  Wife persuaded him to put all assets in her name with idea that “property to be for benefit of both and then for the one who survived.”  But then wife made will leaving the property to the children with only a request in a precatory clause that they look after their dad during his lifetime.  At age 67 the man was left destitute.  On the face of it was a transfer by him to her of his assets, raising the presumption of advancement.  

H: SCC said that the presumption of advancement here was readily rebutted.  
R: An advancement is essentially a share in a portion of property.  
A: Here he transferred everything.  This could hardly have been an advancement.

Some modern cases suggest that the presumption would have operated if the wife stood actually in loco parentis of the children (ie. kids young and dependent upon her).

$ 
The question in many of the cases in which presumption arises is whether there can be/has been effectively rebutted upon the evidence.

Clemens v. Clemens Estate, Crown Trust Co and Brown (1956) (S.C.C.)
F: The appellant and his father had identical Christian names, John Joseph Clemens, but throughout his life and in all his business dealings with a few exceptions the father as known as and used the name of John C. Clemens.  In 1928, the father purchased shares and caused them to be registered in the name of John Joseph Clemens.  He used his own money for the purchase and retained physical possession of the certificates during his lifetime.  At the same time he bought other shares which he registered in the names of his daughter, his other son and the name John C. Clemens.   The appellant sued his father’s executors to recover the shares registered in the name of John Joseph Clemens.  The trial judge dismissed and the Ontario Court of Appeal affirmed this judgement.  

I: Did the father buy the shares for himself? Or did he buy them for his son with a presumption of advancement? Or was there a resulting trust?  What was father’s intention?

R: Where a father purchases either real or personal estate in the name of a child alone there is no resulting trust for the father - the father is presumed to have intended to advance the child, especially where he is an infant.  The presumption may be rebutted by the father via evidence of a contrary intention.  If successfully rebutted a resulting trust results.  The evidence to rebut presumption ought to be distinct evidence and must be relevant intention at the TIME OF ACTION in arranging the transfer and not what he may later have wanted.  Therefore, if at the time of purchase it can be proven that there was a verbal or written declaration of trust made by the donor either before or at the time of the purchase, the donor can defeat the presumption of advancement.  Statements made after the transfer cannot be taken into account in donor’s favour to defeat the presumption of advancement.  However, statement made post gift confirming that the intention was to give gift is admissible by donee as evidence to support advancement.  Donor may though bring evidence of donee’s conduct/statements as evidence to rebut PA.

A: SCC said that dad at the time of purchase had intended to buy for son because: (a) dad never called himself JJC rather JCC; (b) dad had given instruction that other shares be given to daughter and other son -> ie plan for benefit of all infant kids; (c) he had directed some shares be put in name JCC.  Therefore son had legal title.  RE BENEFICIAL INTEREST: (1) this was a disposition of property not amounting to the whole, or even a substantial amount amount of it therefore PA still ok.  (2) son not even aware of the existence of the shares till much later.  Looking at what father’s will etc. nothing there to counter presumed intention of advancement/gift.  The fact that the father retained possession of the certificates and received the dividends and that the son, after he came of age and learned that daddy had possession of certificates registered in his name, failed to demand delivery thereof and to ask for accounting of the dividends didn’t rebut presumption as to daddy’s intention at the time shares were placed in son’s name years before.
C: The son was found to be both the beneficial and legal owner.

4.        ILLEGAL PURPOSES
C
If property is transferred to another, or upon purchasing is put in someone else’s name, fo an illegal purpose such as to avoid paying creditors that is a fraudulent conveyance and the creditors can get at the property.
C
The illegal purpose may have been carried out and the creditors are no longer a threat (ex. time barred).  Or the purpose may not have been carried out because there was no prejudice to creditors (creditors didn’t pursue claim or debtor prepared to pay).

C
If these future creditors never materialize and the transferee is a wife or child, the transferor can raise evidence to rebut the presumption of advancement.  If the presumption can be rebutted without reference to this fraudulent intent there may be recovery. 

C
But if the transferor is forced to expose his illegal intent, he likely won’t be assisted by equity.  At one time the courts simply wouldn’t ever interfere to restore the property to the transferor, relying upon the general principle that no cause of action should arise out of wrong doing.  This was usually crude though because usually the spouse was party to the wrongdoing.  Equity pointed out that where have 2 parties equally blameworthy, the defendant usually had the better action.

C
Later cases however have since stated that there may be recovery in cases where the illegal purpose is not carried out and the action enables the creditors to receive what is rightfully theirs (i.e. where recovery is made on behalf of the creditors).  Under these circumstances the transferor had made a timely repentance of her illegal action.  She is accorded the opportunity to undo what has been done. (Tribe v. Tribe)

C
If the debtor repented too late though (because the purpose has already been achieved) and really therefore is just wanting the property back for himself, the courts will not assist under the maxim that he who comes to equity must come with clean hands.

Tinker v. Tinker (1970) Denning
F: Hubby started up new business and thought that it might fail and was apprehensive re creditors.  He therefore transferred property to wife’s name.  Marriage broke down.  Wife refused to return the property.  Hubby sought order from court to say he had remained the beneficial owner.

H: Wife got property.  Court said he couldn’t have it both ways.  Either it was conveyed to her for her own use absolutely; or it was conveyed to her as trustee for her H.  Must be one or other.  Presumption was that he had conveyed it to her for her own use, not rebutted by saying only did it to avoid creditors. 

Canadian authority is all over the place.  Normally the presumption would operate though:

Scheuerman v. Scheuerman (1916)(SCC)
F: H bought house but directed ppty be put in W’s name.  At this time he was being pursued by creditors.  Verbal agreement with W to put title in her name until debt paid.  Debt was paid and H brought action against W for a declaration that she held the lands in trust for him. House had been sold, H actually specifically wanted share in proceeds.  At the time of the transactions the lands were exempt from seizure and sale by statute.  Thus the lands were always safe from creditors and creditors were not prejudiced by his act.

R: Fraudulent intent alone is enough to defeat a Pl’s claim.  Allowing the defendant to be unjustly enriched is not as abhorrent as allowing the pl to benefit from his own fraudulent act - b/c of ex turpi causa non oritur actio.

A: SCC held that relief should not be granted to H because of his unlawful attempt to defeat creditors, even though the illegal purpose had not been carried out. 

C: H did not get share.

NOTE: CHC prefers the dissent which says that because the land in question was already exempt from seizure by statute, although the conveyance was made with fraudulent intent, it was not fraudulent.

Minority said failed b/c H failed to meet onus to show creditors in fact had not been hindered.

This case is not clear authority.

C
Ex Turpi Causa Non Oritur Actio- out of a bad cause no action is born.

C
En Pari Delicto Potio Est Conditio Defendentis- where the parties are equally at fault the postion of the defendant is stronger.

C
Locus Poenitentiae- there is a place for repentance.

C
Nemo Allengans Turpitudianem Suam Est Audiendus- no one alleging (pleading) his own wrong is to be heard.

C
He who comes to equity must come with clean hands.

Krys Case 1929 SCC
F: Difficulties had arisen b/w H and W.  H wanting to make sure W couldn’t get family home, conveyed it to the son.  When H sought to have court declare conveyance was not a gift but rather on trust for him, H didn’t plead original purpose.  The orig purp emerged though in evidence and court took it into account.

H: H could succeed in showing was resulting trust because on facts there was NO proof tha wife had in reality been excluded from the ppty to which might have had claim.

Goodfriend v. Goodfriend (1972)(SCC)
F: The plaintiff husband and defendant wife were involved in a relationship with another couple involving “an outlandish relationship which virtually involved the exchange of spouses from time to time for illicit sexual puposes”.  The other H threatened to sue the Plaintiff.  The P did not treat this threat as serious, but the wife did.  The W eventually convinced the plaintiff to transfer the property into her name for the purpose of defeating the future possible neighbour creditor of H.  He did, and then they split up.  H wants the property back - legal and beneficial ownership.

C: Maj (Lasking) - Wife couldn’t rely on advancement here b/c she, not he, was of the view that he might be sued successfully (she had the illegal purpose in mind, not him) [this view is consistent with Scheuerman].   Short of proof that H content to let W have beneficial interest (none here) H entitled to say that he was mislead by his wife in making the transfer and that there is no basis in an principles of illegality to taint him into forfeiture of his land.  Besides intention never carried out.  No creditors were prejudiced b/c even if there had been judgement, this wouldn’t have hurt farm b/c H had enough assets to cover and also time for suit had expired.  Minority: never was danger of judgement against H, was induced by wife’s fears.  H should therefore recover.  Court left open question of what to do in situation where Pl coming into court to be relieved from consequences of actions if illegal purpose even if purpose couldn’t have been carried out -> I don’t get this comment b/c SCC already said earlier in Scheuerman that illegal intent = enough.???
Bigos v. Bousted 1951 Eng KB
F: Def wanted to send wife and daughter to Italy because of health reasons.  However, cannot remove funds form UK bank.  Asked Pl friend in Italy to give them money and Def would pay her back.  Transaction was set up under the guise of a loan, whereby documents were drawn up indicating that the Def owed the Pl 150 pounds.  The Def also transferred to Pl share certificates as security for his promise to pay her.  Pl took the securities, but when the women arrived in Italy, Pl gave them nothing, nor would Pl return the securities. Pl commenced action for the money which it was alleged that she had lent to the Def.  The Pl’s claim was not proceeded with, but the Def counter-claimed for the return of the share certificates. 

H: Although the illegal transaction had not been carried out, it was not due to repentance of the scheme by the Def.  Rather the Pl had chosen to break the contract and since the whole agreement was tainted with illegality, Def was unable to seek the aid of the court in recovering his share certificates.

(my two cents - stupid decision!)

Maysels v. Maysels (1974)(ONCA)
F: The respondent and appellant were H and W.  They contributed nearly equally to the purchase of their matrimonial home, though title was taken in the W’s name to protect it from potential creditors of the H.  The marriage fell apart and the H claimed that W held his beneficial interest in trust.  The W had in fact executed a declaration of trust in his favor which was found to be void as it was made under duress.  Wife gave H power of attorney.

R: One cannot rely on his own illegal act to rebut the presumption of a gift.  When a conveyance/transfer has been made where normally would appear to be outright transfer or advancement, court would not intervene to set aside illegal purpose.  (Exception to the rule occurs if the illegal purpose had not yet been completed and transferor has repented).

A: Power of Attorney not worded clearly enough to convey that W wasn’t given property outright.  In general when a H makes a spontaneous unilateral conveyance to his wife, ie not secured by any agreement, a presumption of advancement arises. Court rationalised that even assuming that what he intended to do was not illegal, to be effective to carry out his intention to make ppty ineligible to satisfy judgements against him, he had to make an absolute and irrevocable transfer to his wife (ie divest himself completely of any beneficial interest in the ppty as well as any interest reserving to him a power by the exercise of which he could direct to himself the beneficial interest in the ppty).
What about cases where transferor and transferee are ‘strangers’ at law?
Tinsley v. Miiligan (1993), (HofL)
F: Miss T and Def Miss M were same sex partners who purchased house together, but arranged to have title put only in the name of Miss T -> purpose was to defraud dept of Social Services, to make Miss M eligible for social programs.  Lived together as joint owners but then Miss T moved out of house and Miss M remained in possession.  Both were equally fraudulent, and the fraud went on for several years, though at time of the suit it was no longer continuing and had been confessed to the authorities.  Miss T, relying on her legal ownership, brought an action vs. Miss M for possession of the house.  Miss M counterclaimed asking for: accounting by Miss T and declaration that Miss T held property on trust equally for the two women. 

A:  TJ dismissed claim of Miss T for possession and granted counterclaim.  CA: Pl argued that court could not give effect to an equitable interest to Miss M where arose for unlawful purpose.  CA said that they would give effect to the resulting trust in the ordinary way (since no presumption of advancement here because were strangers) especially because public would be more affronted by gratuitous enrichment vs. if illegal benefited.  

A: Illegality here did not taint the claim of Miss M - was collateral/incidental rather than central.

R: Illegality is disregarded and presumption of resulting trust is applied as any other case of RT could be.
C: CA incorrect to consider public opinion in its decision.  However, the HofL did hold the respondent could assert her half share in equity despite the fraud.  Since no presumption of advancement had ever been held to arise from an unmarried relationship, the respondent was able to rely upon the presumption of RT, based on her financial contribution to the purchase of the house, in order to establish an equitable interest, without reference to the fraud.  Had she been the appellants husband, the presumption would have been reversed into a presumption of advancement, and she could not have rebutted without raising her fraud.  Dissent said: resulting trust = creature of equity.  Equity here not obliged to recognise interest under resulting trust if had been obtained by fraud.  Drawing on CL as well as equitable precedents, earlier statements that taint of illegality would NEVER permit assistance was far TOO BROAD.
$ 
Look at position in/at Common Law wrt partially performed illegal transaction.  Neither the court of law nor equity would enforce illegal contract and assist its performance.  But this does not mean that everything (partially) done wrt illegal contract is for nothing/no effect at law:

Bowmakers v. Bow Instruments
F: Female named Smith had some expensive machinery that Female Barnet wanted to acquire.  Machinery sold on hire-purchase agreement to Bowmakers who leased the machinery to Barnet.  Later problem b/w Bowmakers and Barnet.  Bowmakers brought action in conversion vs. Barnet.  This action could only be achieved if Barnet was regarded as owner at the time...therefore going back to transaction b/w Bowmakers and Smith.  This transaction was deemed to be illegal during that time due to war.  Therefore contract prima facie b/w Bow and Smith was illegal.

H: Court still said property passed.  Contract may have been illegal but things done under if had effect.  Therefore could maintain action.

Fact v. Hill
F: Female leased property in with intention of using property as a brothel.  Agreement to sign lease made, and female moved into property based on presumption lease would be signed. Later the landlord upon discovering this intention, evicted her, before lease had been signed.

I: At law if the lease contract had been performed/partially performed may have had illegal effects (ie in CL lease itself would still be valid even though effect illegal)...would equity help even though illegal purpose? 

H: Agreement for lease is as good as a lease.  Equity looks upon that as done as that which ought to have been done.  So here if lease hadn’t been finalised but she had moved in on agreement wrt lease, female entitled to recover possession of property notwithstanding fact had obtained it for illegal purpose.

R: Only one law of property made up of legal and equitable portions.  But if in law party entitled to property right performed under illegal transaction same rule should apply in equity and therefore have equitable basis to receive equitable remedy.
Nelson v. Nelson and others 1995 High Court Australia
F: Situation was where the mom took up the purchase money for a house but declared that title be put in the name of her 2 children.  She did this because was planning to obtain another house via a Gov’t subsidy and had to conceal the 1st house in order to qualify.  Later, the first house was sold and mom claimed purchase price.  Daughter opposed this.

A: Transferor claiming on the face yes looks like presumption of advancement but she should be able to show no gift was intended for the kids.  Court took note of the fact that the illegal purpose had already been carried out.  Still said that could nonetheless deal via appropriate public policy.  

H:  Court said that the presumption of advancement did and normally would apply in these circumstances.  BUT court was prepared to allow mom to recover notwithstanding and therefore permitted rebuttal of advancement (interesting).  BUT Court granted this relief to mom ONLY on terms of its own invention.  Yes you can get back the sale price of the house provided/on condition that you repay the Gov’t the benefit that you illegally obtained wrt acquisition of the other house.

Note: This ruling was unusual because: (1) sets terms and conditions wrt allowance of rebuttal of advancement; (2) those terms for the benefit of another party who wasn’t present in litigation (Gov’t).  On this point, the dissent said that only b/w parties could court bring equity.

$ 
There may be a question as to how and when this should be properly applied.  Illegality here was in falsification of facts to obtain Gov’t subsidy and involved violation of statutory law.  Most cases only re attempts to delay/defeat creditors.  Question is whether the principle would apply here too...What about if criminal purpose had been more severe (ex. to conceal proceeds of crime)?

IX.      CONSTRUCTIVE TRUST
“a constructive trust is an equitable device whereby one person who is called a constructive 

trustee is required to hold or transfer property to another, in certain circumstances.”
C
CT arises by the operation of law.  It arises when legal title to property is vested in someone who should not have beneficial ownership.

C
A constructive trust is held not to arise from intention of the parties, but rather to be IMPOSED by the courts.

C
One view is that the function of the constructive trust is a remedy for unjust enrichment.  And some define it exclusively in those terms.  However, there is no clear general theory which can be used to accurately predict when the courts will impose a CT.  It has been used to prevent fraud, undue influence, and other reprehensible conduct on the part of the person who holds title to property.  It has also been applied, in the absence of fraud, as a deterrent to someone who stands as a fiduciary - eg., corporate opportunity cases.

C
Whatever its ultimate purpose, the point of imposing a constructive trust is to either establish or recognise some kind of proprietary interest.  This interest arises when court declares vs. when circumstances arose.

C
Regardless of the reason of imposing a constructive trust, by so doing the courts may impose restitution as a remedy.  This is because the plaintiff would be deemed to have a proprietary interest - beneficial right thus enabling them access to the equitable restitution remedy.  The common law remedy, damages, often is not sufficient.

C
In law and equity there are both personal claims (attaches an obligation on person and not prop) and proprietary claims (attaches to the property itself).  



In LAW, PERSONAL claims:
S 



Action for money had and received (money that had been paid over to the plaintiff by mistake in fact or law , ie. mistake/on compulsion/on contract for which consideration entirely failed).
S 



action for money paid to a 3rd party for benefit received by the defendant
S 



claim for a reasonable price for services/goods that the pl had provided to the def (ex. services provided under contract but contract didn’t specify any amount of renumeration) - quantum meruit.
S 



accounting


In LAW, PROPRIETARY claims  *ltd. at common law

S 



Re Plevin - in some circumstances, particularly wrt title to goods, title can be restored to Pl
S 



Tracing (though never developed as fully in CL as was in equity).  Tracing essentially involved following the money you were owed into the property purchased thereof.   Problem arises when property you were entitled to was sold to a 3rd party.


In EQUITY, PERSONAL claims: 

S 



Action for equitable compensation (hard to define especially b/c of muddle by courts).  Kind of claim where beneficiary of a trust might bring vs trustee because trustee by incompetence has caused trust to lose money/failed to make sure money was made.  In broad sense beneficiary is seeking compensation for harm caused by mismanagement of the trust (causing depreciation/failure to appreciate) ie seeking damages.  This is like a claim for damages at CL BUT equity applies different rules than what ordinary damages require.  Also in equity the remedy is restitution rather than damages.
S 



Claims for accounting for profits (and not claim for the specific thing), ex. trustee or other person standing in fiduciary position -> by virtue of this the trustee made profit which he kept for himself...he MUST account.  Historically accounting was also remedy at common law but court there had more elaborate provisions.  Most accounting proceedings are in equity.



NOTE: The difference b/w claim for compensation versus accounting:

Compensation: saying Def did me a wrong which I don’t like and for which claiming wrong

Accounting: Def did some wrong things, but turned out to be profitable and therefore I am claiming the profit





 These aren’t alternative remedies but pl usually does choose b/w



In EQUITY, PROPRIETARY remedies (claims of interest in specific property):




3 most important:

S 



Equitable lien = equity in some circumstances deemed person to have an equitable charge on land.  Ex. vendor who has not been paid may be regarded as having a lien/charge on land which constitutes interest in land that will take priority over others.
S 



Equitable subrogation = arises where X owes Y a debt/obligation and Z pays Y.  Z is then subrogated to X and can maintain all those rights that original creditor had vs. debtor X.
S 



Constructive Trust = recognises Pl as Beneficiary of constructive trust.  Def has some title to property, whether it is possession or legal title, but property deemed to belong to the Pl.  Ie courts say that Def holds it on constructive trust for the Pl.   Pl has the beneficial proprietary interest (proprietary because it attaches to the property itself).  Pl essentially has same rights to land as would be held by the beneficiary of an express trust. ***Proprietary interest**** - significant!  To give the pl a proprietary interest means to give him protection even over creditors. 
The Beneficiary Under a Constructive Trust
C
B under CT similar position as B in ET or RT.  She has an interest in the trust property and unless there are circumstances which render it inequitable to enforce the CT, the B can recover the property.  NOTE: B/C time at which CT begins in unclear, defining B’s property interest with complete accuracy is sometimes difficult.

The Trustee Under a Constructive Trust
C
In some ways the constructive trustee appears similar to the express trustee.  Where the express trustee is a bare trustee his only duty is to convey the property to the B/B’s.  However, more often than not the express trustees’ duties go well beyond mere conveyance.  Their responsibilities often include management, and investment of a trust fund.  Ordinarily, the constructive trustee however does not have these duties to invest/manage T property.  Once the constructive trust  is imposed, the trustee’s only duty is to surrender the property.  The property must be surrendered b/c otherwise the constructive trustee would be unjustly enriched.  Also, it is not necessary for there to be a pre-existing fiduciary relationship between the parties in order for a constructive trust to be declared; however once a constructive trust has been found, the trustee stands in a fiduciary relation to the beneficiary of the trust.  This is unlike the express trustee, where the relationship b/w parties is always one of a fiduciary nature.

Keech v. Sanford (1726) E.R. *the leading English case on CT - traditional view of CT

F: The T’ee held a lease of the profits of a market in trust for an infant.  The lessor refused to renew the lease for the infant’s benefit, but said he’d renew it for the trustee.  The T’ee therefore had the lease made on his own behalf.  

I:  The infant brought an action to have lease assigned to him.

R: A fiduciary cannot enter into engagements in which he has or can a personal interest conflicting or which possibly may conflict with the interests of his beneficiary.  So strictly is this principle adhered to that no question is allowed to be raised as to the fairness or unfairness of a contract so entered into.  Ie A fiduciary standing in a conflict with the best interests of the beneficiary becomes a constructive trustee of any profits made by virtue of that trust relationship.

A: Court said that even though infant couldn’t have gotten the lease, it was wrong for the trustee to take the benefit.

C:   A CT was imposed and the T’ee was ordered to assign the lease to the infant.

Note: This rule has been broadened by courts.

$ 
In a constructive trust, the property is subject to a resulting trust, thus providing the basis for the court to order the property to be transferred to the Pl.  Because the proprietary interest arose from the moment of the alleged wrongdoing, the Pl is protected and given priority vs others claiming property.  Because of this protection, the constructive trust is superior to the personal remedy alone.

$ 
The courts have provided this remedy in a number of quite different cases over time (where it was really hard to see any common elements).  In all of these instances it could be said though that the def was seen to have acted inequitably, in bad conscience (ex. by breach of fiduciary duty or in some other respect).

$ 
In the USA a different approach resulted in view that the underlying purpose of the constructive trust was to prevent the unjust enrichment of the def.  The trust itself was merely the means/remedy by which unjust enrichment could be prevented/redressed.

$ 
This view was taken further and was suggested by USA authorities (+others) that unjust enrichment (UJE) is the unifying principle that explains all the kinds of constructive trust cases.  This view though could also cause UJE to be a limiting principle because it could prevent the court from finding a constructive trust if it cannot find UJE.

$ 
The traditional view (ex. Keetch v. Sandford) treated the constructive trust as an institution (just like express private trust).  The USA viewed the constructive trust essentially as a remedy.

$ 
In the traditional cases, the constructive trust was a backup or a further measure beyond accounting, should the personal remedy be unavailable for some reason.  In the USA the constructive trust is always a remedy.

C
The CT as a remedial device was not recognized in Anglo-Canadian law until Laskin’s dissenting judgment in Murdoch.  This was then picked up by Dickson in Rathwell, involving a matrimonial property dispute; although that case was ultimately decided on the basis of a “common intention RT”.    

C
Typically these situations involved a farm owned entirely by the H, where the W essentially was de facto partner wrt the management of the farm and maintenance of the home.  The W would do all forms of uncompensated labour wrt the farm.  The H would die and leave land to someone else, or the marriage ended in divorce.  The W, non-legal owner, wanted to claim an interest in the land.  At the time of these cases there was no statute wrt marital property.  In some of these cases the courts (or dissent) said that there was a remedy on the case of common intention resulting trust (vs. constructive trust) whereby courts said it was agreed by the H and W that W would provide contributions in the way that she did and that these contributions were like giving money and therefore this portion was held on trust for her.  The problem with ruling this way though was that there had to be such an intention by the parties.

C
Because it seemed artificial and awkward to seek to resolve cases on a common intention trust bases, it was suggested that there could be a constructive trust remedy (no fiduciary relationship b/w H+W however and therefore the cases didn’t fall w/in the Keetch v. Sandford scenario).  The argument was that the constructive trust here was to prevent UJE of the H (or his estate).  This idea was developed to some degree by the SCC in the 1950s by the case Degelman.  However this case was about money and not rights of property.  Many early cases failed.  There was a controversy.  Marital property law was reformed and these cases became covered under The MPAs of the provinces or succession law and not constructive trusts.

C
Finally, in Pettkus v. Becker, Dickson for the majority applied the remedial constructive trust to a cohabitation property dispute.  The unjust enrichment constructive trust is therefore, now a part of Canadian law.  

Pettkus v. Becker (1980)(SCC)
F: Parties lived in a common law relationship for 19 years.  Rosa B supported P for the first 5 years while P squirrelled away his income.  For the next 14 years she worked on the farm P acquired helping to build up the Bee farm that was their chief source of income.  After separating, B brought an action for a declaration that she was entitled to half the property and assets acquired through joint efforts.  TJ gave her 40 bee hives without the bees.  Ont C.A. found UECT giving her half the property in assets.

I: How does one approach the issue of unjust enrichment in matrimonial causes?

R: Three requirements to be satisfied before a UJE constructive trust can be said to exist:  1)an enrichment, 2) a corresponding deprivation and 3) absent any juristic reason for the enrichment.  
A: SCC had no trouble finding the first two requirements where there were 19 years of unpaid labour and no remuneration.  As to the third requirement, it was found that where one person in a near spousal relationship prejudiced herself in the reasonable expectation of receiving interest in property and the other person freely accepted benefits conferred by the first person in circumstances where he knew or ought to have known of the reasonable expectation it would be unjust to allow the recipient of the benefit to retain it.  Having found UJE, there was no reason not to apply a constructive trust to recognize B’s proprietary interest in the property.  The fact that the parties were not married was no bar: their lives and economic well-being were fully integrated.  Further, there was a connection between the acquisition of the property claimed and the corresponding deprivations.  B’s indirect contribution of money and direct contribution of labour were clearly linked to the property.

C: Each party worked continuously, unremittingly and sedulosly in the joint effort therefore equal division was appropriate.

$ 
Cd, Australia, and USA have all become quite enthusiastic about the use of a constructive trust as a remedy of UJE.  Dicta of cases suggests that there isn’t 2 types of constructive trusts, rather there is only 1 type and the unifying feature is that they redress UJE.  The real problem with this is that the earlier cases just don’t fit this analysis.  Example in Keetch v. Sandford yes the trustee may have received benefit but it would be very hard to say it was at the expense of the beneficiary because the beneficiary couldn’t have gotten the lease on his own anyway.

$ 
In USA the constructive trust has been described as follows: “when a person holds the title to property which he is under an obligation to convey to another, and when that obligation does not arise merely because he has voluntarily assumed it, he is said to hold the property on a constructive trust for the other and he is called a constructive trustee of the property.  He is not compelled to convey the property because he is a constructive trustee; it is because he can be compelled to convey it that he is a constructive trustee.

$ 
Denning sought a common principle and said: UJE or unconscionable conduct or what is necessary to satisfy justice and good conscience.  However the English courts have rejected the latter two ors.  The English take a cautious approach incrementally and analogously to the initial, traditional view.  Constructive trust required to come into being when ordinary personal actions of accounting would be insufficient as a remedy.

NATURE OF THE CONSTRUCTIVE TRUST
C
CT is an equitable proprietary remedy.  It is proprietary because it attached to the property itself.  Therefore, there can be no CT unless there is property to which it can attach.
C
The term CT should be restricted to cases where a person has title to specific property which she must transfer to another to prevent unjust enrichment.

C
Where a fiduciary has made a profit out of trust property, or out of some opportunity which came to him in the course of his duties to the B’s and which he ought to have acquired for the B’s, the fiduciary is liable to account in his personal capacity.  This means that a personal liability is imposed upon him.  

C
A CT may be imposed directly on the profit made if the profit is ascertainable.  A CT cannot exist without property.  Where imposed the trust “...does not enforce existing property rights, but is used as a remedy to create property rights where none existed before”. 

WHEN DOES THE CONSTRUCTIVE TRUST ARISE?
$ 
One can say that constructive trust is really used in three senses today:

1. 


Traditional institutional constructive trust in which the person who is held to be trustee is held primarily to account but may also be held to surrender specific property to Pl which Def has obtained via breach of fiduciary or other legal/equitable duty.
2. 


Person who has actively assisted or knowingly acquired possession of property from a wrongdoer may also be held to a constructive trust.
3. 


Constructive trust as a remedy for UJE (so called remedial constructive trust) which Lord Millet said = “cloack”.  Court going to give proprietary remedy in certain circumstances.
$ 
One would think that if there is a difference b/w the above 1-2-3 or if all constructive trusts are remedial (as says SCC) that one of the consequences of the analysis would concern the point/date in which the constructive trust comes into being.  If say Keetch v. Sandford is just like any other constructive trust create then there is a trust obligation and therefore the trust presumably occurs at the time of the wrongdoing and not at the time it comes to court.  But if the view is that a constructive trust is a remedy, then the date you’d think would be used is the date of when came to court.

$ 
Oddly though, English and Canadian cases appear to have adopted the view that the CT comes into being when the duty to make restitution arises (ie date of UJE) and the plaintiff has an interest in the property from that date Rawluk.  

$ 
This has significance wrt 3rd parties.  If the Def dealt with the property after the property was subject to constructive trust then theoretically the 3rd party has to relent his claim of the property.  However, the Court may not give effect to the constructive trust in cases where the 3rd party was innocent.  If the legal or personal remedy is adequate and the circumstances are such that it would be inequitable to enforce a CT the courts won’t impose one.
$ 
The SCC laid out differed grounds upon which a constructive trust may arise:

Soules v. Karkantzilas (1997)(SCC) 
The remedial grounds re preventing UJE do not prevent other grounds for/by which constructive trust has been found/awarded.  The unifying principle is whether what the def did was contrary to good conscience.  Constructive trusts cannot be claimed as a remedy as of right.  It must be sought from the courts and the courts will grant where deem necessary: (1) equitable obligation, (2) defendant’s conduct breached that obligation, and (3) need or justification for proprietary remedy (Ie a personal remedy wouldn’t be appropriate or sufficient in this circumstance) and (4) there were no other interests of creditors or sometimes even wrongdoers that on proper consideration would have suggested proprietary remedy should not be given. 

Note: This also carries with it the implication that if is fully within the discretion of the courts then, as in other claims of equitable relief, court may take into account conduct of the Pl as well.  (There is no authority re this but may see disappointed investors vs. stockbrokers and failed attempts to warn).  There will be circumstances where the court will hold that the Pl is not entitled to be given priority, via deeming proprietary rather than personal interest, over other creditors.  There is a degree of uncertainty still.

$ 
There have been developments in 3 areas of the law regarding constructive trusts:

1. 


Law wrt UJE themselves (ex. Petkus)
2. 


Law wrt concept of fiduciary
3. 


Law wrt actions for breach of confidence
Concept of fiduciary:

$ 
Our court seemed to show a great deal of enthusiasm for expansive understanding of fiduciary - someone who, while not trustee, had an obligation similar to a trustee.  Specifically a duty of loyalty - never to act in own interest but rather to act for the beneficiary.

$ 
Cd courts have applied the doctrine of fiduciary in a number of new contexts.

I. 


Expand ground of legal liability if a cause of action is not available in law/equity in conventional form via est. precedent.  The court may be able to create a cause of action re breach of fiduciary duty and this cause of action would be subject to equitable remedies.  Ex. Dentists committing malpractice or assault are sued not only via tort but also re fiduciary violation; residential school operators.  Some people have questioned the need to resort to equity here when the common law could’ve been expanded in these cases.
II. 


Step towards finding of equitable as opposed to common law remedy (ex proprietary remedies that aren’t available at CL).  Also CL vs equity categorisation might be different limitation periods for causes of action.  There is also a question as to whether the distinction between law and equity as 2 streams even exists anymore.
$ 
What constitutes a fiduciary?

Frame v. Smith SCC
Criteria to identify a fiduciary: (vague)

1. 

Fiduciary has the scope to exercise some sort of power/discretion,

2. 

The alleged fiduciary can unilaterally exercise this power/discretion and do so in such a way as to affect the interest of the beneficiary (either legal or beneficial), and
3. 

The beneficiary is peculiarly vulnerable, at the mercy of the fiduciary who holds this function.
However, Trev pointed out that if take ordinary commercial contract partners, even they are rarely at equal bargaining power levels.  However courts don’t normally say fiduciary here!

Actions for breach of confidence
C
In the recent SCC decision in Lac Minerals Ltd. the court used the CT as a remedy where there had been what the court considered was an unjust enrichment in dealings between a larger company and a much smaller one. 

Lac Minerals Ltd. v. International Corona Resources Ltd. (1989) (SCC)
F: The respondent, C, was junior mining company which owned 17 mining claims in northern Ontario that appeared to contain extensive gold deposits.  C suspected that an abutting property owned by W and comprising 11 further claims was part of the same gold bearing rock formation.  C began negotiations with the appellant, L, a senior mining company with a view to a joint venture in respect of the claims.  C disclosed confidential information to L in the course of discussions, including C’s interest in the abutting property.  C made an offer to purchase W’s property.  L subsequently made a similar offer, which W accepted.  Negotiations between L and C were broken off and C commenced an action against L seeking damages and proprietary relief for breach of confidence and breach of fiduciary duty.  

I: Was there a fiduciary relationship b/w L and C?

C: SCC found breach of confidence but not breach of fiduciary duty.  Also held that a CT for the breach of confidence was the appropriate remedy.
L’Forest (maj) - 3 elements establishing breach of confidence.  1) C had communicated info that had an element of confidentiality - ie was private and had not been published.  2) There was a mutual understanding between the parties that they were working toward a JV and that this valuable info was conveyed under circumstances giving rise to an obligation of confidence; 3) unauthorised use of that information by the party receiving it to the detriment of the party who provided the info - here L made use of the info in obtaining the W property w/o the authorisation of C.  SCC said all three elements were met here and therefore the action could proceed on this basis alone.
A: The info provided by C was found to be the springboard that lead to the acquisition of the W property.  Where, as in this case, there was only one property that C was seeking, the DOC was a duty not to use the confidential info.  The fact that L was precluded from pursuing the W property did not impose and unreasonable restriction on L.  Rather, it did the opposite by encouraging L to negotiate in good faith for the joint development of the property.  L’Forest having found a breach of confidence said there was therefore no need to support an argument re breach of fiduciary duty.  However, having said this, the he still dealt with fiduciary here.  He said for the maj that if there was a breach of liability for breach of confidence OR a breach of fiduciary duty, the remedies here would have been the same anyway.  Court applied Wilson’s Frame v. Smith criteria and concluded that there was a fiduciary relationship b/c of relationship between L and C being one of trust and confidence, industry practice is to not screw the other while in negotiations, and b/c C was vulnerable to L b/c it was susceptible to harm from L’s actions.  As far as remedy, it came down to the question of “in circumstances like this, should the remedy provided to the Pl be what the Pl has proveably lost, or should it provide for what the def has gained by its misconduct?  La Forest said the Pl should get the remedy that is measured by Lac’s gain at K’s expense, rather than the lower amount of remedy measured by way of compensation for K’s loss.  Note: In some cases remedy may be b/w the 2 options BUT here b/c of the expenses and the fact that K might never have even acquired the land...damages questionable.  B/c of equitable misconduct, however, the remedy should be for the larger amount, via gain analysis.  Therefore the court stated that the only remedy should be constructive trust, equitable remedy.  The argument had been made that this was not the appropriate remedy because there was no prior relationship b/w L and C and b/c could not say before the court ruling that K had a proprietary interest in L.  The court stressed that do not need show already had a proprietary interest b/f sought constructive trust.  Rather it is by GRANTING of the remedy of the constructive trust that the court creates the proprietary interest.
Sopinka J. dissent: was concerned that there was no clear precedent for imposing a constructive trust for property that was acquired because of breach of confidence.  He said the conventional remedies for breach of confidence are an action for accounting of profit or an action for damages, possibly coupled with an ancillary relief for injunction.  However he did say that if breach of fiduciary duty then the constructive trust remedy was appropriate.  Need restoration of everything that Lac had gained!  However Sopinka said was no breach of fiduciary duty.  Vulnerability was the essence of the fiduciary rel’p.  There was no fid rel’p b/c they were arms length commercial negotiations.  Appropriate remedy for breach of confidence action, like in tort action, is not on the gain by the def, but rather on the loss of the Pl.  Question is one of damages and not restitution. 
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