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Chapter Seven:  Child Support



Adult Children

The federal Guidelines cover children over the age of majority

Manitoba Guidelines use the same table as the feds

Some children over 18yrs. are still entitled to support

	disabled or ‘other cause’

	generally ‘other cause’ is education



Raciatti			ManCA

A child of the marri
age is not cut off at 21 yrs. if
 they are still in school.

The purpose of allowing ‘other causes’ would be frustrated by an arbitrary cut off.



Yaschuk v. Logan

Education is a necessity of life.

The court must look at whether the child is able to provide for themselves while in school.  Consider:



the child’s abilities, past educational performance and their ability to contribute to costs;

plans of the parents and the child’s reasonable expectation;

the appropriateness of the field of study to generate future employment;

the relationship between the child and the parents (has the child disassociated themselves?  this is a hurdle, not a bar);

education level of the parents and their reasonable expectations for the child.



Newman v. Thompson			1997	ManCA

23 year old ‘child’ in university in the USA

He’s taking a masters in psychology leading to a doctorate

Support was to contin
ue until he was done school, no
 set age limit for the education or requirement he live with a parent while in school

‘Child’ earned $15 500/yr as a TA but there was still a shortage

Dad applied for a variation and payments were reduced 
from
 $450 to $150/mo

CA looked at parent’s plan and felt that Dad would have to continue to support his son



Baker v. Baker			1984

20 year old unemployed child

The Alberta economy was depressed and the parents must bear the burden of support, rather than the state

This type of relief was a probably temporary until the economic situation improved.





Child’s Ability to Contribute



An adult child working part-time, may not qualify for support

If the child is going to school part-time, may not qualify for support

The ability to contribute affects both entitlement and quantum

The court will consider

scholarships

trust funds

summer employment

gifts





Hiatus Cases



Olivia

Child left school when she was pregnant then returned and became a child of the marriage again



Sapergia v. Larner

Part-time student involved in minor hockey with hopes of the NHL

He was denied support because he was not taking school seriously and the NHL was unreasonable



Pink v. Pink

Twins wanted football school money

The were denied the money because it was an unrealistic job prospect



School must be a real academic pursuit, registration in school is not enough

It must be reasonable to expect employment at the end

The court expects kids to make reasonable progress and to improve if grades are bad

Failing grades, a bad attitude and poor attendance are not grounds to cut off support unless the child is kicked out of school for 16 - 18 year olds.



Other Causes



May include economic situation (ie. recession and kids can’t find work so still require support)

Look at whether the child has made real efforts to find work and the reasonableness of the child’s chance of finding a job



Keyes v. Keyes			ManCA

Confirmed that ‘child of the marriage’ status can be regained



Dalip case

Child physically attacked his mom

The child who repudiates the parent/child relationship ends the status of child of the marriage himself.



Randolph case

Child quits school to get a job, buys a car

Dad objects to all of this

Child realizes that Dad is right and wants support to go back to school

The court said NO

It is unfair to parents to make them support a child who has withdrawn from the family

Also consider and balance the fact that the children are immature.



Main factor to disqualify children is that they start living an adult lifestyle (ie. cohabitation or marriage).



Stabner			1996	Man

16 year old living with her boyfriend was not considered a child of the marriage

The court said she could regain her status if she moved back with mom and returned to school



Judd v. Judd

Child hates mom’s boyfriend, so goes to live with a friend

Dad wants to stop support payments

The court said NO

It was not the child’s choice to move; she was not independent



Abandonment: terminates support but there may be a grace period



Paras

The obligation for support is placed equally on both parents though consideration is given to the relative ability of each parent to discharge the burden

Objective of support is to keep kids at the same standard of living the child would have had the parents stayed together

The objective of supporting kids takes priority over the parent’s standard of living after divorce

It is the job of th
e court to come up with an amont
 that is adequate for the support of the kid then apportion that amount between the parents

Indirect benefit that the custodial parent may enjoy is irrelevant



Material Change in Income Post-Divorce



Willick case			1994	SCC

Dad = independent pilot - made $40 000/tr during the marriage

Dad becomes a commercial pilot post-divorce - makes $154 000/yr

Mom applies for variation

The child is to benefit from the income of the parents as it rises (conversely support would be reduced if the parent’s income dropped)



Before the guidelines, courts used Paras and Willick to determine support amounts

Guidelines came in for:

uniformity

tax credit for support payments (payor of support subtracts from income)

Example:

Dad is payor of support, he makes $40 000/yr and pays $10 000/yr in support

therefore he reports $30 000 as his income, which affects his tax bracket

Mom has custody and works part-time, she makes $10 000/yr and receives $10 000/yr from Dad

Her taxable income is $20 000, which puts her in a higher bracket

The government ends up losing money; less revenue from tax; policy reason is to let more money stay with the broken family

problem is judges must take the tax implication into account - the �$10 000 mom gets is not really $10 000 because she has to pay tax on it.



Thibaudeau case			1996	SCC

Constitutional challenge (based on s.15 Charter) because of tax consequences

SCC struck down the old system (but not retroactively)

Enacted the tables, which was in and of itself a material change so anyone with an order on the old system had grounds for variation

With the tables most typical families are reviving/paying less money but there is now uniformity





Child Support Guidelines



May 1, 1997 - Child Support Guidelines enacted

1998 - Manitoba brings Guidelines into FMA and adopts the tables from the Div Act



Federal Child Support Guidelines (FCSG)

Section 1:

The objectives of these Guidelines are

(a)	to establish a fair standard of support for children that ensures that they continue to benefit from the financial means of both spouses after separation;

(b)	to reduce conflict and tension between spouses by making the calculation of child support orders more objective;

(c)	to improve the efficiency of the legal process by giving courts and spouses guidance in setting the levels of child support orders and encouraging settlement; and

(d)	to ensure consistent treatment of spouses and children who are in similar circumstances.



3 parts to FCSG:

base guideline tables with regional differences

special expense additions

hardship provisions



We apply the tables under s.15 (original application) or s.17 (variation) of the Div Act -or- s.37 of the FMA



The FMA applies to all FMA cases and to all divorces where the parties are in Manitoba



The tables take into account regional differences and the economy scale for more than 1 child

It is presumed that the amount of the table will be paid



Where the Guidelines can be adjusted:

Is the custody split-custody? (where each parent has primary care and control of one or more kids; ie. couple had 2 children, now mom has primary care and control of one and dad has primary care and control of other)

Is the custody shared custody? (where parents share primary care and control such that each parent has child 40% or more of the time)

Incomes over $150 000 since Francis v. Baker also leaves room to argue should be outside of Guidelines

adult children (>18 yrs old)

reasonable consent orders = a court can order an amount difference from the Guidelines on consent if the amount is reasonable



Special or Extraordinary Expense Additions

FMA defines circumstances where these special additions will be allowed

FMA section 7(1)
 
F
actor
s
 affecting order
:

In determining whether to make an order under this Part ... a court shall consider all the circumstances of the spouses including the following:

(a)	The financial needs of each spouse.

(b)	The financial means, earnings and earning capacity of each spouse.

(c)	The standard of living of the spouses.

(d)	Any obligation of a spouse for the support and maintenance of a child or a person other than the other spouse.

(e)	Any contribution of a spouse within the meaning of subs. (2).

(f)	The amount of any property settlement made between the spouses.

(g)	Where one spouse is financially dependent upon the other spouse, the measures available for the dependent spouse to become financially independent of the other spouse, and the length of time and cost involved in taking the measures.

(h)	Any impairment of the income earning capacity and financial status of either spouse resulting from the marriage.

(i)	Where one spouse is financially dependent upon the other spouse, whether and to what extent the dependent spouse is complying with the requirements of section 6 [onus of self-support after separation].

(j)	The length of time that the marriage has subsisted.

Only the recipient parent can apply for these special additions

The court must order a specific amount (which can be reached by estimating)

The section prohibits percentage payments (require a $ among, cannot leave at a percentage of the piano lessons)

The order must specify what category (see categories below) the expense is for (ie. extracurricular activity expenses)



Categories:

Net Child Care Expenses�after the tax benefit as a result of the custodial parent’s employment, disability, education, illness, training or re-training.

Health Related Expenses�exceeding $100/yr that is not covered by insurance�ie. counseling, glasses, hearing aids, prescription drugs, orthodontics

Post-Secondary Education Expenses

Extraordinary Expenses for Extracurricular Activities



All of the categories are slightly ambiguous and are open to interpretation by the courts

Are designer glasses necessary?  Contacts?  Braces?  Harvard?



Extracurricular is the hardest and most used category

It is assumed that they should be covered in the Guidelines so what is ‘extraordinary’ about them?

Also may be income specific.  Ballet may be extraordinary at the $40 000 level but not at the $80 000 level



Regier v. Wiensjoe

Certain expenses (sports cost of $60) were extraordinary where the mom was living mean poverty and the dad had money



Andries v. Andries			ManCA

Definition of extraordinary:  “have to look at the cost of the activity and compare that to the cost of the same activity to determine if its extraordinary�ie.  hockey is always expensive.  Goalie equipment is even more expensive therefore goalie equipment will qualify as extraordinary.

One must be paying more than the regular amount for the particular sport.



Inclusion of these additional expenses must be considered necessary to the child’s best interests and it is reasonable with the means of the parents and the skills of the child

Also consider the previous pattern of spending before separation



Undue Hardship

There is a broad category in the Guidelines that allows the payor to argue ‘undue hardship’

The party must show:

another legitimate obligation to pay expenses (ie. other kids)

high debt load

high access costs (when kids live far away)

Then must show your standard of living is lower than the standard of living of the payee - your standard of living is your household income.





Split Custody Cases



Child support Guidelines tell us to offset the amount that each parent would pay the other if the Guidelines were applied



Calculate what each parent would pay

Subtract the lower income payment amount from the higher

The higher income earner pays the difference



This could likely give the lower income parent a claim for undue hardship



Sharif v. Sharif

Mom = $24 000/yr - 1 child

Dad = $30 000/yr - 1 child

Guidelines say -  
 dad pays mom $200/mo�		        
mom pays dad $140/mo

offset the amount
 ($200 - $140)


difference is $60/mo dad pays to mom

Mom argued undue hardship

Dad had remarried and the new wife was making $26 000/yr�therefore his household income was $56 000/yr

The court found undue hardship�ordered dad to pay mom $200/mo



Example with unequal number of kids:

Mom = $20 000/yr - 2 kids

Dad = $40 000/yr - 1 kid

Guidelines say
 - dad pays $537/mo�		      
mom pays $153/mo

Offset amount ($537 - $153)

Difference is $384/mo. dad pays to mom





Shared Custody




Each parent has children at least 40% of the time


Both parents need a room, transportation, etc

Guidelines assume the primary care and control parent is paying for all of this

In a shared custody situation just because the child stays 40% of the time with the other parent, the primary care and control parent’s expenses don’t really go down.  They still need a room, food, clothes, etc (fixed expenses - food, shelter, education, etc)

This makes it difficult to adjust support for the lower income parent

Also problematic for a parent who has the kids 35% of the time and spends money on kids during that time�35% doesn’t trigger the section

Another problem is that custodial parents could make access difficult prevent having the other parent reach the 40%

There is also an assumption that there will be a significant reduction when 40% is reached.



Considerations:

Section 9
 FCSG
:

Where a spouse exercises a right of access to, or has physical custody of, a child for not less than 40% of the time over the course of a year, the amount of the child support order must be determined by taking into account

(a)	the amounts set out in the applicable tables for each of the spouses;

(b)	the increased costs of shared custody arrangements; and 

(c)	the conditions, means, needs and other circumstances of each spouse and of any child for whom support is sought.



When do you have a child 40% of the time?�alternate weekends (2-3 nights)�1 weekday visit (1 night)�equal share of holidays�could be just over or just under 40%

Burden of proof is on the parent asserting 40%

One method of calculation is to only add up the number of hours with each parent (don’t count school, camp, etc when not with either parent)

This is the easiest way to reach 40% but courts don’t like it because one parent always has to be ‘on call’

Courts usually start with the proposition that the primary care and control parent has the child 100% of the time and then they subtract the amount of time spent with the access parent



Cross v. Cross			BC

Access parent had kids each weekend and took them to school on Monday

Argued they should get credit for Monday time

The court held the kids must be in one parent’s care and control during the school day and if the access parent is responsible for breakfast, grooming and lunch the access parents gets credit for the school day

They added that it would be different if the order stated that access was over at 9am Monday morning



Melochi v. Kales		1997	Ont

The child was in a residential school for the deaf

The court held that the mom started with 100% of the time and dad had to subtract



Some courts count days and nights

146 days = 40%

Some courts count hours



Metzner v. Metzner

BC court counted overnights as one day (8pm to 9am)



McAffee

The court counted hours spent

Dad had 53 hours a weekend and 5 hours during the week = 34.5%



Ham v. Ham			NS

Counted hours then converted hours into days.  Dad had 137.66 days (under 40%)



McNaught			PEI

Held that weekends counted as 2 days.  Dad had 47 days.



Crick v. Crick			BC

Dad had 39.93% of time

Noted that even if 40% was proved they would not have exercised their discretion because his income was so much higher than hers




ï
The point is that courts get to 40% if they want to!
ð




Once you get to 40% what happens?�Can do an offset; or�Can do an offset + extras; or�Can just use discretion





Section 3(2) FCSG		Child the Age of majority or over

Unless otherwise provided under these Guidelines, where a child of whom a child support order relates is the age of majority or over, the amount of the child support order is

(a)	the amount determined by applying these Guidelines as if the child were under the age of majority; or

(b) if the court considers that approach to be inappropriate, the amount that it considers appropriate, having regard to the condition, means, needs and other circumstances of the child and the financial ability of each spouse to contribute to the support of the child.

In cases where the child is over 18 years old, the court has the discretion to use the Guideline amounts

If the child lives at home, the court is likely to consider the table amount and treat tuition and books as extras

If the child does not live at home, the child’s budget is considered and apportioned between the parents according to income

The court may also factor in the child’s income



Glen v. Glen			BC

Child was 19 years old, @ university and covered her own tuition

The court used the table amount, Dad didn’t have to contribute to tuition



Adams v. Adams		Mb

2 children, 19 & 21 years old

Both children had incomes and were receiving student loans

The court calculated the shortfall of income before the loan�both needed $14 000�each had a shortfall of $4000 - $500
0


The court ordered the Dad to pay a portion of the shortfall�they took the student loan out of the equation





Special Provisions of the Divorce Act



Section 15.1(5)		Court may take agreement, etc., into account

Notwithstanding subs. (3), a court may award an amount that is different from the amount that would be determined in accordance with the applicable guidelines if the court is satisfied

(a)	that special provisions in an order, a judgment or a written agreement respecting the financial obligations of the spouses, or the division or transfer of their property, directly or indirectly benefit a child, or that special provisions have otherwise been made for the benefit of a child; and

(b)	that the application of the applicable guidelines would result in an amount of child support that is inequitable given those special provisions.



Section 17(6.2)		Court may take agreement, etc., into account


...
 in making a variation order in respect of a child support order, a court may award an amount that is different from the amount that would be determined in accordance with the applicable guidelines if the court is satisfied

(a)	that special provisions in an order, a judgment or a written agreement respecting the financial obligations of the spouses, or the division or transfer of their property, directly or indirectly benefit a child, or that special provisions have otherwise been made for the benefit of a child; and

(b)	that the application of the applicable guidelines would result in an amount of child support that is inequitable given those special provisions.




Requirements to fall within one of these sections

the provision is for the benefit of the child;

the provision is in the agreement or order; AND

the provision would render the guidelines inapplicable.












Haggith v. Trader

The spouses transferred equity in the family home (dad to mom) and agreed to a lower amount of child support

The court said the transfer was like a lump sum payment of child support�therefore the Guidelines don’t apply



Section 15.1(7)		Consent Orders


...
 a court may award an amount that is different from the amount that would be determined in accordance with the applicable guidelines on the consent of both spouses if it is satisfied that reasonable arrangements have been made for the support of the child to whom the order relates.



Section 17(6.4)		Consent Orders


...
 a court may award an amount that is different from the amount that would be determined in accordance with the applicable guidelines on the consent of both spouses if it is satisfied that reasonable arrangements have been made for the support of the child to whom the order relates.



A court can order a different amount on consent of the parties is the amount is reasonable�
T
hey still consider the Guideline amount to decide if reasonable

The point of these sections is to allow the court to approve an amount that is higher than the Guideline amount.

If the custodial parent is a higher income earner, they may say they will accept less money from the other parent�the custodial parent can consent to pay more of the pie�not common, but the court will allow it





Special Expenses





Section 7(1)
 FCSG
 -
 Special 
or extraordinary expenses:


In 
a child support order the court may, on either spouse
’
s request, provide for an amoun
t to co
ver the following expenses, or any portion of thoes expenses, taking into account the necessity of te expense in relation to the child
’
s best interests and the rea
sonableness of the 
expense, having regard to the means of the pouses and those of 
the
 child and to the family
’
s spending pattern prior to separation:


(a)	
child care expenses incurred as a result of the custodial parent
’
s employment, ilness, disability or education or training for employment;


(b)	that portion of 
the
 
medical and dental insurance premiums attributable to the child;


(c) h
ealth-related e
xpenses that exceed insurance reimbursement by at least
 $100 annually
 per illness
 or event, 
including orthodontic treatment, profesional counsellin
g 
provided
 by a psychologist, social worker, psychiatrist or any other persn, p
hysiotherapy, occupational therapy, speech therapy 
and
 
prescription drugs,
 hearing aids, glasses and contact lenses;


(d)	
extraordinary expenses for primary or secondary school education or for any educ
ationa
l programs that meet the child
’s particular needs;


(e)	
expenses for post-secindary education; and


(f)	extraordinary expeness for extracurricular activities.





In Manitoba, only the recipient parent can apply for special expenses under s.7 of the FMA

Under the Divorce Act, either parent can apply



Four categories:

Child care expenses�only when incurred from the custodial parent working, etc.

Health

Education�extraordinary or post-secondary

Extracurricular activities�must be extraordinary



Special expenses are all discretionary

The court considers:

does the expense fall with in one of the four categories?

is the expense necessary in relation to the child’s best interest?

is the expense reasonable having regard to the means of the parent, the spending pattern of the family before separation and the ability of the child?

is the expense extraordinary?





Extraordinary Expenses



Andries v. Andries

The table amounts take into account extracurricular activities at every income level

In Manitoba, not much is considered ‘extraordinary’



Middleton v. McPherson


By agreement, counsel submitted several questions to the court relating to the interpretat
ion of the F
CSG



Question one:

Can the court give guidance on the interpretation of the phrase “...the court may, on either spouse’s request, provide for an amount ...”.  How is this request to be made?  The presumptive rule (s.3(1)) is that the amount of an order is the table amount plus the s.7 
[
special or extraordinary expense] 
amount.

The request may be made by either spouse in the context of the application or variation for child support.

(In Manitoba, only the recipient spouse can apply)








Question two:

May the court on a request provide for s.7 expenses in calculating the amount of the child support order under s.9?  Section 9 speaks only to determining the “table” amount.  If yes, are s.7 expenses to the quantified for each spouse?

(to see these sections see above)

Section 7 expenses are always discretionary, never compulsory.

Question three:

Would the court give guidance to the terms “... must take into account ...”.  Are the expenses to be determined met of tax benefit, subsidies, etc. and then shared or is the court to be made aware of the benefits only and use these net amounts however it wishes?

The court should estimate the tax benefit and apportion the net expense.

Question four:

When will the medical and dental premiums be apportioned?

If it would cost more to have the child as a beneficiary of the insurance, the premium may be apportioned.

If the parent would be paying the same premium regardless of the child being covered, nothing will be shared.

Question five:

Are the usual school expenses such as supplies, field trips, sporting activities to be covered or should “extraordinary expenses” refer to expenses outside the description of “usual”?

This question must be determined on a case-by-case basis.  How much does it cost?  Is this ordinary according to the parents’ means?

Question six:

Can expenses be classified as “extraordinary expenses” if the activity is purely recreational or is it necessary that such expense be related to a special talent of the child?

Anything outside of the regular curriculum is extraordinary, talent is irrelevant.



Andries v. Andries

Rains approach (used in most other provinces):�Consider the level of family income and use that to determine if the expense is extraordinary.

Moss approach (used in Manitoba):�The court should consider the expense within the context of the activity.�The expense is only extraordinary if it is out of proportion with the usual costs of that particular activity.



Omah-Maharajh v. Howard

Reasonableness of the activity?�including the number of activities

What was the spending pattern of the family pre-separation?

Mom was reviving $2330/mo in child support

Totaled a household income of $72 000

She asked for extra-expenses on top of that amount

The court used the Rains approach and determined that the money spent on the activity was normal, therefore they would not award extra-expenses.



Francis v. Baker

If income is over $150 000?

With higher support payments, it is more likely that the parent can afford extracurricular activities.  The court will not generally allow any add-ons.





Undue Hardship



Section 10(1) FCSG		Undue Hardship

On either spouse’s application, a court may award an amount of child support that is different from the amount determined under any of sections 3 to 5, 8 or 9 if the court finds that the spouse making the request, or a child in respect of whom the request is made, would otherwise suffer undue hardship.



Section 10(2) FCSG		Circumstances that may cause undue hardship

Circumstances that may cause a spouse or child to suffer undue hardship include the following:

(a)	the spouse has responsibility for an unusually high level of debts reasonably incurred to support the spouses and their children prior to the separation or to earn a living;

(b)	the spouse has unusually high expenses in relation to exercising access to a child;

(c)	the spouse has a legal duty under judgment, order or written separation agreement to support any person;

(d)	the spouse has a legal duty to support a child, other than a child of the marriage, who is

(i)	under the age of majority, or

(ii)	the age of majority or over but is unable, by reason of illness, disability or other cause, to obtain the necessaries of life; and

(e)	the spouse has a legal duty to support any person who is unable to obtain the necessaries of life due to an illness or disability.



Section 10(3) FCSG		Standard of living must be considered

Despite a determination of undue hardship under subs. (1), an application under that subs. must be denied by the court if it is of the opinion that the household of the spouse who claims undue hardship would, after determining the amount of child support under any of the sections 3 to 5, 8 or 9, have a higher standard of living than the household of the other spouse.



DeCorte

The court must ask:

will undue hardship circumstances be created by making the order sought?

will the payor’s household have a lower standard of living than the recipient’s?

if yes to 1 or 2, how should the court exercise their discretion?



Ness

Dad was paying the debts of both spouses

These payments were considered when the support was ordered (only interim)



Hoover

The application of the Guidelines resulted in a decrease in support (compared to what the recipient was getting in pre-Guideline order)

Mom argued undue hardship because of the decrease

Mom had higher standard of living than Dad, therefore the decrease was allowed



Middleton v. McPherson

Question nine:

Given that s.10 provides for court review of the guideline results “on either spouse’s application”, does this mean that a custodial parent with a lower “household income ratio” can request a higher amount of child support than provided for under ss. 3, 4, 5, 8, and 9 or is spousal support a remedy where the “household income ratio” of the custodial parent is lower than that of the non-custodial parent?

Either spouse can apply for undue hardship reduction.  The court should be cautious where it is the recipient spouse making the application.

Question ten:

Should the court take into account the income of the common law partner of the spouse?

The common law partner’s income is considered only to compare household standards of living.

Question twelve:

In a situation of shared custody, is the child considered as a person of both households for the comparison of household standards of living?

Everyone living in the household is considered.  However, if the spouse has no obligation to support their common law partner’s child(ren), they will not be taken into account (would be if spouse had an obligation of support).





How to Calculate Income



The Guidelines have specific provisions for financial disclosure on request.

The court has the ability to order that information be filed with the court.

Penalties may be imposed for non-disclosure.

Disclosure includes�last 3 tax returns�notices of assessment and reassessment�current year-to-date financial information



Section 15(1) FCSG		Determination of annual income

Subject to subs. (2), a spouse’s annual income is determined by the court in accordance with sections 16 - 20.




I’m just going to summarize sections 16 - 20 and 25 �because there’s no way I want to type them all out.




Section 16

A spouse’s annual income is determined using the sources of income set out under the heading “Total income” in the T1 form issued by Rev. Can. and is adjusted in accordance with Schedule III.



Section 17

When section 16 would not provide an accurate assessment of a spouse’s income, the court may look at the pattern of income.  Does it fluctuate?  Increase/decrease?



Section 18

Where a spouse is a shareholder, director or officer of a corporation and section 16 does not accurately reflect a spouse’s income, the court may look at all or part of the pre-tax income of the corporation for the most recent tax year or an amount commensurate with the services the spouse provides to the corporation.  The court can also look at the expenses of the corporation (Subs. (2))



Section 19

The court may impute income to a spouse where the spouse may have intentionally become unemployed or underemployed.



Section 20

Where the spouse is a non-resident of Canada, the spouse’s annual income is determined as thought the spouse was a resident of Canada.



Section 25

Allows for on-going disclosure and a continuing obligation for updated information.



Omah-Maharajh v. Howard

Imputing back income.

Dad’s income was adjusted, the court added back unreasonably high expenses he had claimed.





Variation



Section 17(1) - (4) Divorce Act

(1)	A court of competent jurisdiction may make an order varying, rescinding or suspending, prospectively or retroactively,

(a)	a support order or any provision thereof on application by either or both former spouses; or

(b)	a custody order or any provision thereof on application by either or both former spouses or by any other person.

(2)	A person, other than a former spouse, may not make an application under paragraph (1)(b) without leave of the court.

(3)	The court may include in a variation order any provision that under this Act could have been included in the order in respect of which the variation order is sought.

(4)	Before the court makes a variation order in respect of a child support order, the court shall satisfy itself that a change in circumstances as provided for in the applicable guidelines has occurred since the making of the child support order or the last variation order made in respect of that order.

	(Orders made prior to May 1st, 1997 may be varied because the enactment of the Guidelines constituted a material change in circumstances.)



Section 17(5) Divorce Act

Before the court makes a variation order in respect of a custody order, the court shall satisfy itself that these has been a change in the condition, means, needs or other circumstances of the child of the marriage occurring since the making of the custody order or the last variation order made in respect to that order, as the case may be, and, in making the variation order, the court shall take into consideration only the best interests of the child as determined by reference to that change.






�
Steps to Calculating Child Support

(handout)



Do Federal or Provincial Guidelines apply?



Determine the number of children

below the age of majority

over the age of majority

tables

child’s means and needs

parent’s ability to pay

loco parentis - secondary to biological parent



Type of custody arrangement?

sole custody (with one parent more than 60% of time)

split custody (2 or more children - split between parents)

shared custody (with each parent at least 40% of time)



Choose appropriate tables

province where parent paying support lives



Sole Custody

calculate annual income

determine basic amount payable 
from
 the tables�ie. $40 000 income for 2 children payor and children in Manitoba = $537

special expenses shared in proportion to income

child care expenses arising from job, illness, disability, education or employment training

medical and dental premiums provided for the child

health care needs over $100/yr (FMA) / per illness or health event (Divorce Act)

extraordinary expenses for primary/secondary education

expenses for post-secondary education

extraordinary extracurricular expenses

Undue hardship

decide if paying the guideline amount would cause undue hardship for either parent or for the child(ren)

need undue hardship circumstance, and finding that the parent claiming undue hardship would have a lower household standard of living than the other parent

circumstances that may cause undue hardship�high debt incurred to support family�high debts�high expenses of child access�legal duty by order or separation agreement to support another�legal duty to support person unable to support self



Split Custody

calculate income for each parent

basic amount from tables

mom with 2 children - $20 000 income - pay support for one child in care of dad = $153

dad with one child - $40 000 income - pay support for two children in care of mom = $537

dad pays mom $384

special expenses

undue hardship



Shared Custody

discretion in judge to set amounts

consider table amounts

increased costs of arrangement

condition, means,  needs and other circumstances of each parent and of each child



EXAMPLES

Two children each lives with mom 60% of time and with dad 40% of time.



Offset as in s.8 (split custody)

Dad -	$40 000 income =	$537

Mom -	$20 000 income =	$274

				$263

				plain offset dad pays mom



Plain offset with extras

Mom and Dad contribute proportionally to all major expenses for clothing and activities.  If $400 per month then, under the Divorce Act:

Mom contributes 1/3	=  $133				(proportion would be

Dad contributes 2/3	=  $267				diff. under FMA)

	    $400 - the total extra expenses

	So Dad pays an extra $267/mo



Pro-Rata offsets

pro-rates table amount to amount of time child has with parent

Children with mom 60% = dad’s table amount of $537 prorated 60% = $322.20

Children with dad 40%   = mom’s table amount prorated 40%	 =  $205.20

									Total    =  $217.00



Pro-Rata plus multiplier

Added expenses of two homes = 50% multiplier

$218.00 x 1.5 = $325.50

(still less than offset amount)



Discretionary departure from the table amounts

No offset of mom

Dad with 2 children income = $40 000

Mom only has children 60% of time

$537 x 60% = $322.20



Ignore table amounts - just use discretion

Take the child care budget and apportion it between the parents in proportion with their income.











�Chapter Eight:  Spousal Support



Spousal support is always secondary to child support.

Spousal support can be ordered under the Divorce Act or the FMA.





Divorce Act



Section 15.2



spousal support orders

(1)	A court of competent jurisdiction may, on application by either or both spouses, make an order requiring a spouse to secure or pay, or to secure and pay, such lump sum or periodic sums, or such lump sum and periodic sums, as the court thinks reasonable for the support of the other spouse.



interim order

(2)	Where an application is made under subs. (1), the court may, on application by either or both spouses, make an interim order requiring a spouse to secure or pay, or to secure and pay, such lump sum or periodic sums, or such lump sum and periodic sums, as the court thinks reasonable for the support of the other spouse, pending the determination of the application under subs. (1).



terms and conditions

(3)	The court may make an order under subs. (1) or an interim order under subs. (2) for a definite or indefinite period or until a specified event occurs, and may impose terms, conditions or restrictions in connection with the order as it thinks fit and just.



factors

(4)	In making an order under subs. (1) or an interim order under subs. (2), the court shall take into consideration the condition, means and other circumstances of each spouse, including

(a)	the length of time the spouses cohabited;

(b)	the functions performed by each spouse during cohabitation; and 

(c)	any order, agreement or arrangement relating to support of either spouse.



spousal misconduct

(5)	In making an order under subs. (1) or an interim order under subs. (2), the court shall not take into consideration any misconduct of a spouse in relation to the marriage.



objectives of spousal support order

(6)	An order made under subs. (1) or an interim order under subs. (2) that provides for the support of a spouse should

(a)	recognize any economic advantages or disadvantages to the spouses arising 
from
 the marriage breakdown;

(b)	apportion between the spouses any financial consequences from the care of any child of the marriage over and above any obligation for the support of any child of the marriage;

(c)	relieve any economic hardship of the spouses arising from the breakdown of the marriage; and 

(d)	in so far as practicable, promote the economic self-sufficiency of each spouse within a reasonable period of time.



Steps to determine spousal support order:

conditions, means, needs and other circumstances of each spouse [subs. (4)]

length of cohabitation, functions performed by spouses [(subs. (4)(a)-(c)]

objectives of spousal support order [subs. (6)]





Family Maintenance Act



The FMA covers people who are married or cohabitees (one year w/ child of union or 5 years with dependence).



Section 4(1)		Mutual support obligation

Spouses have the mutual obligation to contribute reasonably to each other’s support and maintenance.



Section 4(2)		Conduct

The obligation under subs. (1) exists without regard to the conduct of either spouse and in determining whether an order under this Act for support and maintenance of a spouse a court shall not consider the conduct of the spouses in respect of the marriage relationship.



Section 6		Onus of self-support after separation

Notwithstanding section 4, a spouse has the obligation after separation to take all reasonable steps to become financially independent of the other spouse.



Section 7		Factors affecting order

In determining whether to make an order ... and what provisions the order should contain and, in particular, in determining what is reasonable ... for the purposes of the order, a court shall consider all the circumstances of the spouses including the following:

(a)	the financial needs of each spouse.

(b)	The financial means, earnings and earning capacity of each spouse.

(c)	The standard of living of the spouses.

(d)	Any obligation of a spouse for the support and maintenance of a child or a person other than the other spouse.

(e)	Any contribution of a spouse within the meaning of subs. (2).

(f)	The amount of any property settlement made between the spouses.

(g)	Where one spouse is financially dependent upon the either spouse, the measures available for the dependent spouse to become financially independent of the other spouse, and the length of time and cost involved in taking those measures.

(h)	Any impairment of the income earning capacity and financial status of either spouse resulting from the marriage.

(i)	Where one spouse is financially dependent upon the other spouse, whether and to what extent the dependent spouse is complying with the requirements of section 6.

(j)	The length of time that the marriage has subsisted.





Variations



Section 17 Divorce Act

(for subs. (1)-(4) see p.21)

(10)	Notwithstanding subs. (1), where a spousal support order provides for support for a definite period or until a specified event occurs, a court may not, on an application instituted after the expiration of that period or the occurrence of the event, make a variation order for the purpose of resuming that support unless the court is satisfied that

(a)	a variation order is necessary to relieve economic hardship arising from a change described in subs. (4.1) that is related to the marriage; and

(b)	the changed circumstances, had they existed at the time of the making of the spousal support order or the last variation order made in respect of that order, as the case may be, would likely have resulted in a different order.





How do the FMA and the Divorce Act Interact?



The FMA does not apply once the couple has divorced.



Slocombe v. Slocombe

Doctrine of paramouncy

A provincial order will only be valid if the federal legislation is silent on the matter.

If, on divorce, the court makes a support order, they will generally incorporate the order under the FMA (prov) into the divorce order (fed).

If the court is silent on support, the provincial order (FMA) remains valid.

If the court makes comment on support, the federal Act must take over (Div Act).





Lump Sum and Periodic Payments



A lump sum payment may be appropriate if there is no ongoing income, a lot of tension between the parties, specific needs (debts, buy a new home) or problems with default in the past.

Payments must truly be periodic to get a tax deduction.





General Principles of Spousal Support



All factors are given equal weight

Objective - to maintain the standard of living enjoyed during the marriage

The higher the income, the greater the needs (the needs created by a higher standard of living)

Re-education�becoming self-sufficient may require re-training/education�Taylor v. Taylor�The wife wanted to re-train but the court refused support because she was already self-sufficient and the re-training would not change anything.�K. v. K.�The wife was working as a practical nurse and wanted to return to school to get a degree to become a registered nurse.  The court granted support because the training would result in an increased income.





Ill Spouses



The illness may arise during the marriage, because of marriage breakdown or have nothing to do with the marriage at all (may have to be during separation, but courts have not yet drawn a definite line).





Re-Marriage



If an economic disadvantage was created for one of the spouses during the first marriage (ie. go on ½ time at work to care for the kids; that spouse will never get back that income) support will continue from the first marriage.�Re-marriage does not alleviate the disadvantage created by the first marriage.

Re-marriage of the payor will not always equate to a material change in circumstances.

Re-marriage of the payee may end the obligation of support.





Domestic Contracts



The contract could be made on marriage breakdown, a pre-nuptial agreement, a cohabitee agreement or a spousal agreement.

Where there is an existing domestic contract, the courts 
w
ill adhere very closely to its terms.

The court will only set aside such a contract if there are fundamental contractual problems (ie. duress, mistake, etc.)










Pelech; Carson; Richardson		trilogy of SCC cases

Does the court have the ability to set aside domestic contracts?�YES

When should the court exercise this power?�The test is very difficult to meet.

Test - There must be a radical change in circumstances 
causally connected
 to the marriage

Causally connected?  flowed from an economic dependency engendered from the marriage.



Pelech

The couple had come to a separation agreement

A lump sum payment of $125 000 from the husband to the wife, in exchange the wife promised not to ask for any more support.

15 years later the husband become
s
 a multi-millionaire and the wife has become sick and is on welfare.

She applies for a variation of support.

The court found that the radical change was not causally connected to the marriage.



Caron

The husband promised to pay support until the wife cohabited with someone for 90 days.

The wife gets a boyfriend, they live together for over 90 days, the husband stops paying, the boyfriend leaves.

The wife applies for a variation.

She loses!



note: 	In both Pelech and Caron, the contracts had already been fully executed (may have been a factor).



Richardson

Wife was a secretary, she had to quit.

She said with one year of support she could get a new job, the husband agrees to pay for one year.

After one year the wife has not been able to find a job (out-of-date skills).

The court would not grant a variation, there was no radical change in circumstances.



Smith v. Smith			ManCA

On marriage breakdown, the husband agrees to pay wife $1000/mo. in support.

He suffers a stroke and is paralyzed.

He applies for a variation claiming he should not have to continue to pay support.

There is a radical change but is it causally connected?

There was no economic change because he had a good disability package.

The CA found that there was a radical change that was causally connected to the marriage because without the marriage he would not have to be paying support (likely quite a big stretch!)





Moge v. Moge



(I’ll be going back and forth with this case, sections� from the Div Act and comments from Lisa)



Section 15.2(6) Divorce Act

objectives of spousal support order

(6)	An order made under subs. (1) or an interim order under subs. (2) that provides for the support of a spouse should

(a)	recognize any economic advantages or disadvantages to the spouses arising 
from
 the marriage breakdown;

(b)	apportion between the spouses any financial consequences from the care of any child of the marriage over and above any obligation for the support of any child of the marriage;

(c)	relieve any economic hardship of the spouses arising from the breakdown of the marriage; and 

(d)	in so far as practicable, promote the economic self-sufficiency of each spouse within a reasonable period of time.



Mr. and Mrs. Moge were married in the 50’s in Poland, moved to Canada in the 60’s, separated then divorced in the 80’s.

There were 3 children of the marriage who resided with Mrs., she was the primary caregiver.

Mr. M was a welder in a unionized workplace (paid well)

Mrs. M had a part-time job cleaning offices at night, had a grade 7 education and upon separation was receiving $150/mo for spousal and child support

In 1987, Mrs. M became unemployed and applied for an increase in support (at the time she was getting $400/mo due to an earlier variation)

Mr. M was earning $2000/mo at this time

Mrs. M continued to look for work and gets a part-time job

When she gets a job, Mr. M applies to terminate support (in ‘89)



How the marriage is categorized affects support payments:

Traditional / long-term: mom responsible for domestic duties with a large child care component; dad works outside the home

Modern: partnership of sharing; two-income family; length of marriage critical as well.



Moge’s marriage was not completely typical�Mrs. M did work outside the home, but was also responsible for domestic duties and was the primary caregiver to the children.



At trial in 1989, ManQB said Mr. M could terminate support

Mrs. M had a job and had an option to go back to her old job, full-time, although the job was not offering the hours she wanted

Mrs. M had sufficient time to become self-sufficient / independent

Mr. M does not have to support Mrs. M forever



Mrs. M appeals

At ManCA, the court looked at the fact the QB relied on Mrs. M’s failure to become self-sufficient�it was inequitable for 
a 
woma
n who had
 not had the same opportunities as her husband to be expected to become self-sufficient

Traditional marriage couples likely had no thought of woman’s economic independence at the time of the marriage



Mr. M received an economic advantage from the marriage

Mrs. M suffered an economic disadvantage (lost united income)�therefore an obligation of continued support existed�long-term support was reasonable



The case then went on to SCC

Should the trilogy of SCC cases (Pelech, Carson, Richardson) apply?�the trilogy does not stand for the proposition that support should only stand for self-sufficiency�these cases will only be used when the parties have forgone litigation and made a contract



SCC used the test for variation:�Willick case - material change in circumstance�something that would have affected the decision on support in the original order



A life-long support obligation may exist where the marriage has created a situation where one spouse is unemployed (no vocation); indefinite support may be ordered



Summary of SCC decision:

reject trilogy for variation cases
 
(they apply only to domestic contract cases)


a court can order life-long support

all the factors in the Divorce Act are to be treated equally (self-sufficiency is only one factor among four and it is tempered by the words “as far as practicable”)



“...marriage and the family often require the sacrifice of personal priorities by both parties in the interests of shared goals.  All of these elements are of undeniable importance in shaping the overall character of a marriage.  Spousal support in the context of divorce, however, is not about the emotional and social benefits of marriage.  Rather, the purpose of spousal support is to relieve economic hardship that results from ‘marriage or its breakdown.’”
  L
’
HeureuxDub
é, J.







Effect of section 17 Divorce Act




Masters		(pre-Moge)	Sask

married ‘57; separated ‘76

Mr. Masters agreed, in a separation agreement, to pay $700/mo until Mrs. Masters married or died

He also gave her extra money to support her while she was starting a business

She earns more money than Mr. Masters, but he still pays

Mr. Masters applies for a variation

Court:  Can only vary according to the trilogy; the facts of this case don’t support this; Mr. Masters had to continue paying.



Smith

This is the only case where the court allowed variation of a spousal agreement.





How long should support run?



Messier v. Delage		SCC	1983

The court shouldn’t try to predict the future, therefore should not make time limited orders



Zimmerman

Time should be limited if the court wants to promote self-sufficiency

Even with time limited orders, the recipient is allowed to apply to the court for a variation to have support continued



Section 17(10) Divorce Act

(10)	Notwithstanding subs. (1), where a spousal support order provides for support for a definite period or until a specified event occurs, a court may not, on an application instituted after the expiration of that period or the occurrence of the event, make a variation order for the purpose of resuming that support unless the court is satisfied that

(a)	a variation order is necessary to relieve economic hardship arising from a change described in subs. (4.1) that is related to the marriage; and

(b)	the changed circumstances, had they existed at the time of the making of the spousal support order or the last variation order made in respect of that order, as the case may be, would likely have resulted in a different order.

If a time limited order expires the applicant for variation must prove change in circumstances related to the marriage.  (A hard test to meet).



Winkler

Mrs. W denied on-going support

The time limited order had expired

The court found there was not material change in circumstances since the original order

There was no discussion of whether the goal of self-sufficiency was realistic within the original order



Henniemann		1989		NSSC(Appeal Div)

The court looks at the difference between traditional and modern marriages

In a long-term traditional marriage, support shouldn’t be time limited because the woman leaving the marriage is unlikely to become self-sufficient.





What level of self-sufficiency is supposed to be attained?

necessities of life or something more?

Not defined in the Act

Today - standard of living



Linton v. Linton		1991	OntCA

In long-term traditional marriages, self-sufficiency is not given priority.

Standard of living = marriage standard, taking into account ability to pay
 support
 and property settlement.



Fejes v. Fejes		1993	ManCA

Reduction of spousal support and increase of child support


QB judge found the Mrs. F’s inability to obtain a job was due to a bad economy and health, not due to the marriage

CA said couldn’t terminate support because the impact of child rearing was long-term and support must continue�the advantages to Mr. F continued, even after the dissolution and Mrs. F’s disadvantages also continued.



Elliot v. Elliot		1992	OntFamCt

Both parties entered the marriage with the same training and the same job �(level 1 managers at Bell Canada)

Mrs. E gave up career opportunities and seniority to raise the kids (overt agreement between the parties)

At the end of the marriage, Mrs. E could only get part-time work, Mr. E had been promoted to higher level at Bell Canada

Mrs. E wanted a lump sum payment for future loss of earnings until retirement (hired an economist who said the amount would be $350 000)

Mr. E said Mrs. E chose to leave the work force and he could not be held responsible

At trial:  some disadvantages should be accommodated - $70 000 (lump sum)

At CA:  overturns lump sum payment order (said didn’t take into account Mr. E’s ability to pay)�Mr. E had also suffered disadvantages�Taking into account the length of the marriage, the Divorce Act and agreements, the Divorce Act doesn’t provide full compensation of ALL economic disadvantages (just takes them into account)

The court ordered continued support at $1000/month in spousal support�reflected standard of living�not full compensation





Support and Ill Health

“...an equitable sharing of the economic consequences of divorce does not exclude other considerations, particularly when dealing with sick and disabled spouses.”  (Moge, paragraph 75)



Bracklow

Dealing with ill spouse

Married for 3 years, cohabited for 4 years prior to marriage

Before the marriage, Mrs. B made more money than Mr. B

Mrs. B began to suffer physical and psychological problems�known to Mr. B when they got married

In the last year of marriage, Mrs.  B was unable to work because of her illness�Mr. B took over financial responsibilities�after 1 year, they separate

Mr. B was ordered to pay spousal support�he pays for approx. 4 years and then wants a variation (he has a new partner)

SCC - reasonable situation for a continued order of support?

modern marriage; no children; only married legally for 3 years�(however, the court talks about it as a 7 year relationship)

3 ways to look at support:

compensatory

contractual

non-compensatory (new)�support based on means and needs�mutual obligation theory - marriage an inter-dependent relationship which creates expectations, including the possibility of mutual support

In the absence of contractual compensatory support, need alone may be sufficient�implications of this notion are severe - linking the needs of the individual with the relationship they were in

Where there has been economic loss, compensatory factor may become most important�where there is no compensatory element, need and ability to pay mat become crucial

Where need is established that is not met on a compensatory and contractual basis - need becomes a determining factor

Because Mr. B has the ability to pay and Mrs. B has a need for support, she is entitled



Need creates the entitlement to ask for support, but quantum and duration should be left to the discretion of the court



Kloos  (pre-Bracklow)

Married in 1981, at the time of marriage, he was aware that wife had MS, she was in remission for the duration of the marriage

She suffered a flare-up during separation

During the marriage she was able to work part-time and obtain a social work degree (advantage) and worked full time until 4 months post-separation

The marriage was economically advantageous to both parties

She received disability pension which brought her almost to the income level which she was at when working full-time

Husband was earning $55 000/yr

The trial judge found she had a need for additional support given her present condition and future prospects�she suffered economic deprivation as a result of the marriage breakdown even though her personal income remained almost the same�ordered husband to pay $500/mo indefinitely based on means, needs and ability to pay

Husband appeals, CA affirms the support order but that support was being made by virtue of her medical condition�the court can take into account other circumstances, doesn’t have to fall neatly under one of the 4 categories�medical condition need not be a result of the breakdown itself



Hickey

Variation order re. separation agreement

Separation agreement was $1000/mo

Wife had been a legal secretary and had given up her job to raise the children

Husband = $100 000/yr income	|

Wife = $3000/yr income		|  at the time of the order

Husband now earning $218 000/yr

Wife needed to show a material change in circumstances (Willick) that would have affected the original decision

The court examined the 4 factors including, s.17(7) - advantage/disadvantage, compensatory factors, child care, economic hardship arising from breakdown

Needs does not mean bare necessities, but assess standard of living

The court awarded a greater amount of support



Is the same process followed on an interim order?

Fejes rejected the analysis for an interim order

just look at maintaining the status quo



Skelton

Couple married for 151 years

Wife making $21 000/yr;  husband making $50 000/yr

During the marriage they shared domestic responsibilities

Wife needed spousal support to maintain the “comfortable” standard of living to which she had become accustomed

Husband argued that the wife was self-sufficient�2 rule - “If the wife earned 2 of the household income should hold $25 000 as sufficient

The court rejects the 2 rule

The objective of interim support is to maintain the status quo between the date of separation and the trial

The longer the marriage, the greater the presumption that the status quo is the standard in determining whether someone can remain/maintain self-sufficiency

An interim order should not have the effect of impoverishing one spouse (the dependent)  while raising the standard of living of the other





Property Division





May or may not have to be taken into account

In Manitoba - Shulman�property settlement of $1 000 000�wife asked for additional support�court held that $1 000 000 property settlement was sufficient





Should someone have to work full-time?



Thorstiensen

Stay-at-home mom worked 
K
 time post-marriage

Husband argued he shouldn’t have to pay support because the wife was not working full-time

Court - obligations of wife because of child custody wouldn’t remove her spousal support claim and there would be no time limit on the spousal support



Overall

The courts should treat the FMA the same as the Divorce Act

21 year marriage with children

Wife makes $20 000/yr;  husband makes $50 000/yr

Same principles under the FMA as under the Divorce Act�standard of living�2
0 years together�husband made 2
1
 times what the wife made

Wife was entitled to support�maintain a reasonable standard of living�$400/mo spousal support�$400/mo child support

Wife appeals the amounts�if left the husband with a surplus of money and the wife a defect

CA - ordered $700/mo spousal support

“Reasonable” depends on

length of the marriage

roles adopted by the parties

current finances of the family





















Collection of Support



ACTS:



Child Custody Enforcement Act, C.C.S.M., C360


Family Orders and Agreements Enforcement Assistance Act, R.S.C. 1985 (2
nd
 Supp.)


Re
ciprocal 
Enforcement of Maintenance Orders Act, (C.C.S.M., M20




Ami v. Ami

There are no arbitrary restraints on collecting arrears of support�(QB judge had set a limit at one year)













�

Chapter Nine:  Property



Three theories of marital property:



1.	During a marriage, the parties are economically independents�there is no requirement of sharing of property d
uring the marriage (except for
 the marital home)



Murdock

Wife worked on the farm for 40 years

The farm was in the husband’s name

Wife claims an interest in the farm

The claim was defeated



Rollock

Another farm wife�but had made some financial contributions to the farm

SCC - there was a constructive trust�she may not have put much money into the farm, but she had put a lot of work (value) into it

The husband was holding the farm partly on trust for the wife



2.	Community of property  (California)

At the beginning of the marriage, everything is owned by both parties

Rights of third parties can be problematic (joint and severally liable)

Not used in Manitoba



3.	Parties don’t share assets themselves upon marriage breakdown, they share the value of the assets.

(This is our system)

If one party has more than the other, the party with more has to make equalization payments to the party with less

Each party makes a list of their stuff



Value?

depreciation of assets; cost of assets

parties argue over valuation of the assets

date on which to determine value?  last day of cohabitation



Marital Property Act  (MPA)

Distinguishes between family and commercial assets

Family asset:  s.1

everything that is not a family asset = a commercial asset

Applies to married people (not cohab)

Parties do not get an interest in the property, only in the value of the property

Sharing does not being until the breakdown of the marriage





Included Assets

“family assets”

s. 1 -	means an asset owned by two spouses or either of them and used for shelter or transportation, or for household, educational, recreational, social or aesthetic purposes including, without restricting the generality of the foregoing,

(a)	a marital home,

(b)	money in a savings account, chequing account or current account with a bank, trust company, credit union or other financial institution where the account is ordinarily used for shelter or transportation or for household, educational, recreational, social or aesthetic purposes, and saving bonds and deposit receipts intended to be used for those purposes,

(c)	where an asset owned by a corporation, partnership or trustee would, if it were owned by a spouse, be a family asset, shares in the corporation or an interest in the partnership or trust owned by the spouse having a market value equal to the value of the benefit the spouse has in respect of the asset,

(d)	an asset over which a spouse has, either alone or in conjunction with another person, a power of appointment exercisable in favour of the spouse, if the asset would be a family asset if it were owned by the spouse, and

(e)	an asset disposed of by a spouse but over which the spouse has, wither alone or in conjunction with another person, a power to revoke the disposition or a power to use or dispose of the asset, if the asset would be a family asset it were owned by the spouse.



“commercial asset”

s.1 -	means an asset that is not a family asset.



Excluded Assets

pre-acquired assets

s.4(1)	This Act does not apply to an asset acquired by a spouse

(a)	while married to but living separate and apart from the other spouse; or

(b)	while married to a former spouse unless the asset was acquired while living separate and apart from the former spouse and it can be shown that the asset was acquired in contemplation of marriage to the present spouse; or

(c)	while unmarried.

s.4(2)	Notwithstanding clause (1)(c), this Act applies to any asset acquired by a spouse prior to but in specific contemplation of the marriage to the other spouse.



Gift, trust or Inheritance

s.7(1)	This Act does not apply to any asset acquired by a spouse by way of gift or trust benefit for a third person, unless it can be shown that the gift or benefit was conferred with the intention of benefiting both spouses.

s.7(3)	This Act does not apply to any asset acquired by a spouse by way of inheritance, unless it can be shown that the inheritance was devised or bequeathed with the intention of benefiting both spouses.





Right to accounting and equalization of assets

s.13 -	spouses each have the right upon application to an accounting and, subject to section 14, an equalization of assets in accordance with this Part.



Discretion to vary equal division of family assets

s.14(1)	The court upon the application of either spouse ... may order that, with respect to the family assets of the spouses, the amount shown by an accounting under section 15 to be payable by one spouse to the other be altered if the court is satisfied that equalization would be grossly unfair or unconscionable having regard to any extraordinary financial or other circumstances of the spouses or the extraordinary nature or value of any of their assets.



Discretion to vary equal division of commercial assets

s.14(2)	The court upon the application of either spouse ... may order that, with respect to the commercial assets of the spouses, the amount shown by an accounting under section 15 to be payable by one spouse to the other be altered if the court is satisfied that equalization would be clearly inequitable having regard to any circumstances the court deems relevant including

(a)	the unreasonable improvishment by either spouse of the family assets;

(b) the amount of the debts and liabilities of each spouse and the circumstances in which they were incurred;

(c)	any spousal agreement between the spouses;

(d)	the length of time that the spouses have cohabited with each other during their marriage;

(e)	the length of time that the spouses have lived separate and apart from each other during their marriage;

(f)	whether either spouse has assets of an extraordinary value to which this Act does not apply by reason of their having been acquired by way of gift or inheritance;

(g)	the nature of the assets;

(h)	the extent to which the financial means and earning capacity of each spouse have been affected by the responsibilities and other circumstances of the marriage.



Conduct not a factor

s.14(3)	In exercising its discretion under this section, no court shall have regard to conduct on the part of a spouse unless that conduct amounts to dissipation.�(dissipation = the jeopardizing of the financial security of a household by the gross and irresponsible squandering of an asset - s.1)



There may be situations where a pre-acquired asset becomes a family asset.

ie. if you bought a car before marriage and used it regularly for the families benefit, it will be considered a family asset and will have to be shared on marriage breakdown





Saifer v. Koulack

When they got married the wife helped pay off the debt load of her husband

On marriage breakdown, she wanted her money back

There is no way to deal with debt in the MPA

Pre-marital debts are not shareable, but if they are reduced by the other spouse during the marriage, there is no way to compensate her when the marriage breaks down





Appreciation, depreciation, income

s.4(3)	Where by reason of any provision of subsection (1) this Act does not apply to an asset of a spouse, then, with respect to all assets other tan those exempted from the application of this Act by section 7, in any accounting under Part II, notwithstanding that provision,

(a)	any appreciation in the value of the asset that occurred while the spouse was married to and cohabiting with the other spouse shall be added to the inventory of assets of that spouse,

(b)	any depreciation in the value of the asset that occurred while the spouse was married to and cohabiting with the other spouse shall be deducted from the inventory of assets of that spouse, and

(c)	any income from the asset earned while the spouse was married to and cohabiting with the other spouse shall be treated in the same way as income from an asset to which this Act applies.

ie.	you have $20 000 (pre-acquired) in a GIC; income from that $20 000 is sharable



Income, appreciation, depreciation

s.7(4)	Any income from, or appreciation or depreciation in the value of an asset in the manner described in subsection (1) [gift, trust benefit], (2) [gift of insurance premiums] or (3) [inheritance] shall not be included in any accounting under Part II, unless it can be shown that the gift was conferred to the inheritance was devised or bequeathed, as the case may be, with the intention that the income or appreciation should benefit both spouses.

ie. you get $20 000 in an inheritance, you put it in a GIC, the income from the GIC is NOT sharable.







Jointly Held Property



Assets already shared

s. 10	This Act does not apply to any asset that has already been shared equally between spouses, or that is acquired by one spouse from the other by virtue of sharing of assets under this Act.

Jointly held property already has a mechanism to deal with sharing�for real property - LPA partition and sale�for personal property - it can be argued that the MPA doesn’t apply to stuff in the marital home because it would have been bought as a couple



Laufer v. Laufer

Husband argued that farm equipment had already been shared by the spouses in their farm operation, and thus was excluded from accounting under s. 10 of the MPA. 

Wife disagreed, saying that she had never wanted to be a farmer, had not been consulted on the purchase of the equipment and had never used it. 

Husband argued that every decision respecting the farm had been made jointly, and adduced as evidence 50 cheques signed by 
the wife
 for transactions dealing with farm operations.

The court determined that the equipment had already been shared. The decision to farm the land was jointly made and the spouses were joint owners of the farm and its equipment.

Therefore they are to settle the matter between themselves or sell the assets and divide the proceeds.

NOTE: The wife wanted an interest in the property itself, not just it’s value





A non-owning spouse could have property being held on a constructive trust if the non-owning spouse has put some form of value into the property.

ie.	If a wife wants a share in the business, not just a share in its value on valuation date (maybe going up in value) she would try to have it declare
d
 that the property was a jointly held asset�if she succeeds, she’ll get half of the actual asset rather than half of its value
 on valuation day






Rawlick

The court allowed an application under Ontario legislation and found a resulting trust existed

The wife applied under the Ontario Family Law Act and was awarded a division of assets

One asset was a large farm equipment business

The value of the land that the business was on skyrocketed after marriage breakdown therefore, the wife wanted a property interest in the business so she could benefit from the increased value of the land

The court found that the wife contributed directly to the business therefore gave her an interest in the property itself



Gallant

Restrictions on the use of a constructive trust

The ManCA said there is a full scheme to deal with property in the MPA

Where the division would be unfair under the MPA, the court has the discretion to order unequal sharing so long as the division would be ‘clearly inequitable’ (s.14(2))



Petkus v. Becker

Three requirements of a constructive trust:

enrichment to one party

co-responding deprivation to the other party

lack of a juristic reason (ie. a contract)

The court looked at the wife’s participation in the farm to the benefit of the husband and found that the wife had to be compensated for her work on the farm

The court could either award her the increased value of the property or give her a property interest in the farm

The court allowed domestic work to be a contributing value to the asset�the contribution does not necessarily have to be a direct contribution to the asset (ie. working at the business)



Serochin v. Serochin

A woman’s domestic efforts in the home gives her an interest in the asset (not encumbered by debt)





How do you come under the MPA?

must be married

can have been married before the Act came into force, except if living separate and apart as of May 6, 1977, unless you had reconciled after that date for at least 90 days [s.2(4)]

section 2(1) -  
   
(a) if the habitual residence of both spouses is in Manitoba;

(b) where each of the spouses has a different habitual residence, if the last common habitual residence of the spouses was in Manitoba;

(c) where each has a different habitual residence and the spouses have not established a common habitual residence since the solemnization of their marriage, if the habitual residence of both at the time of the solemnization was in Manitoba





Baker v. Baker

Wife was living in Manitoba and applied for equal division of family and commercial assets

Husband lived in BC


Both had
 lived in Manitoba, husband was transferred to Montreal, wife followed, after one week she returned to Manitoba

Where was their last common habitual residence?

The court relied on the Domicile and Habitual Residence Act�but came to the conclusion that the Act wasn’t helpful

The question of habitual residence is a combo of law and fact

In the end, the court was not prepared to strike her claim in Manitoba



Fareed v. Latif

Used the Domicile and Habitual Residence Act

The couple was married in Egypt then moved to Manitoba where they lived for 10 years

The husband returned to Egypt, the wife and children followed, but the wife and kids then returned alone to Manitoba.

In 1989, the wife returns to Egypt to attempt reconciliation and stays for 1 year

Last common residence was determined to be Manitoba



Adderson v. Adderson

Couple lived in Alberta

Towards the end of their marriage they moved to Hawaii

Husband deserts wife and applies for divorce

Last common residence Alta or Hawaii?

Habitual residence “refers to the quality of residence.  Duration may be a factor depending on the circumstances.  It requires an [intention] less than that required for domicile; it is a midpoint between domicile and residence.”

A regular, lasting, physical presence



Alberta was the last common 
residence




Skene v. Skene

Case from last term where the husband was living in the basement of the house but his wife still did all his laundry, etc.

Husband argued that the couple was living separate and apart before May 6, 1977

Do they come under the Act?

The court said that it is not necessary to pin-point the exact date

It was not until 1978 that there was an offer of a property settlement

The court determined that the couple was living as husband and wife on May 6, 1977 therefore they were within the MPA





Property in 2 Jurisdictions



Kornberg

The parties married in 1958 and lived in Winnipeg until their separation in 1987. 

They had substantial assets in several jurisdictions, they embarked on a “venue shopping” expedition with respect to their property settlement. 

Husband initiated action in Minnesota, where he was residing, while wife initiated action in Manitoba, where she was residing. Each tried to have the other’s action struck out for lack of jurisdiction.

The court found that both jurisdictions were equally convenient and able to deal with the issues.  They decided to allow the actions to proceed in both jurisdictions

The parties realized how much it would cost to proceed in both places so they settled





Spousal Agreements



Assets disposed of by spousal agreement

s.5(1)	This Act does not apply to any asset disposed of by a spousal agreement or as to which the Act is made inapplicable by the terms of a spousal agreement, but where a spousal agreement is silent as to an asset this Act if otherwise applicable to the asset applies as if the spousal agreement did not exist



s.1 	“spousal agreement” means

(a)	any marriage contract or marital agreement, or

(b)	any separation agreement, or

(c)	release or quit claim deed,

in writing or any other written agreement or other writing between spouses, made within Manitoba or elsewhere before or after the coming into force of this Act and either during marriage or contemplation of marriage, affecting all or any of the assets of the spouses in manner described in section 5.



Janis v. Thorpe

Wife seeking divorce, custody and maintenance of the kids and unequal division of property

In dispute was the validity of the pre-nup

The wife argued she did all the work in the home and the husband was just on a joy ride

The court said they don’t want to get into who did what; there was no basis for unequal sharing of assets

Pre-Nup:�the husband signed the pre-nup without independent advice of counsel and claims he didn’t understand what he was signing�wife had had the document drawn up by her lawyer and the husband signed it without much consideration of what he was signing

The court was satisfied that he understood and the assets in agreement in the pre-nup were excluded



Tutiah v. Tutiah

An oral agreement was made by the couple to vary the MPA division and have unequal sharing. This agreement was later reduced to writing. 



I
t was the result of an offer made by 
the wife
 and accepted by 
the husband
, but withou
t full financial disclosure by the husband
 and based on an incorrect valuation of his pension. 



There was a written offer but a verbal counter-offer; was this sufficient to constitute a written agreement? If not, could the agreement be set aside?


The court found that 
the agreement was valid, as the writing requirement under the MPA is not very onerous at all. 



To set aside the agreement, the usual contractual criteria would have to be satisfied: undue influence, duress or unconscionability, and none were met. 



Also, the MPA has a built-in mechanism for disclosure, which 
the wife
 knowingly waived by entering into a spousal agreement. 



It’s not 
the husband
’s fault, and he did nothing to influence such waiver. 



Plus, the agreement 
wasn’t all that bad; the wife
 got swift justice on her terms!



Pynoo v. Pynoo

Wife signed a separation agreement giving her only the marital home and waiving her rights to all other property

She took the agreement to a lawyer who said she shouldn’t sign it, but she signed anyway

Later, she realized that it wasn’t a good move and wanted the contract set aside claiming it was too vague

CA said the she signed it after getting independent legal advice

It was alright that the contract did not enumerate all the property, the release was sufficient and the separation agreement valid



Dashevsky v. Dashevsky

The parties went to the husband’s lawyer and had a separation agreement drafted

The lawyer took the wife, who barely spoke English, to a lawyer in the same building�she met with him for a few minutes and then signed the agreement

The court was satisfied that she did not understand the agreement

The contract was not valid - set aside



Spousal agreement requirements:

must be in writing

can be a general release

normal contract defences apply

independent legal advice negates undue influence





Pre-Acquired Assets

(see discussion above too!)



Rotzetter v. Rotzetter

Husband purchased farm property in Manitoba with his brother, prior to marrying  his wife. When the couple moved to Manitoba from Switzerland, each brother maintained a half-interest in the property, and their families lived together in a house on the farm. 

The wife argues that it was acquired in contemplation of marriage and ought, therefore, to be shared.

Test for ‘acquired in contemplation of marriage’:�If an asset would have been acquired even if the marriage had not taken place, one cannot say it was acquired in specific contemplation of marriage (Gifford v. Gifford)

The court said the test was not met here�they were not satisfied that there was a nexus between the purchase of the farm and the marriage; he would have bought the farm anyway



Riley v. Riley

Couple buys a cottage in the Whiteshell

The court found a direct relationship between the acquisition of the cottage and contemplation of marriage

Therefore, the cottage was included





Assets acquired by inheritance, gift or trust

(See discussion above too!)



Oliva v. Oliva

Husband given an interest in a partnership

There was only an increase in the capital value�unrelated to income or other external forces �(if a gift - increase because of market = out; increase because of work = in)

A gift or sale?

Look at the substances, not the form of the transaction

Husband claimed it was a gift

Onus is on the person claiming the exception (husband) that it should be excluded�plus if there are increases he must also p
rove the increase should be out




Dashevsky v. Dashevsky

Husband argued he shouldn’t have to share the farm because it was a gift 
from
 his family and that the increase in value should also be excluded

He claims his mom transferred the farm to him with documentation�a written agreement that mom would sell the land to son for $20 000�he had to pay $1 at the time with the balance payable on demand of mom�the debt was to be forgiven on mom’s death

Husband claims the farm was a gift because no valuable consideration/compensation

They had avoided the farm being a gift in the beginning for tax reasons

The court said they cannot now claim is was a gift - that would make the first act fraudulent

Therefore the transaction was a sale and the assets is sharable along with the increase in value

Must look at the intention of the parties AT THE TIME of the transaction

Was the asset pre-acquired?

the transaction took place before marriage, therefore the capital must be excluded because it was pre-acquired

Therefore, the wife only has an interest in the increase in value, not the capital



Lisa:  everything in Dashevsky was pre-acquired so really the court did not have to bother considering if it was a gift�section 7 should only apply if the gift was acquired after or during the marriage



Schmidt v. Schmidt


Issue 1:


Wife had a GICs of $5000 and $9000�she claims they should not be sharable, they were a gift from her mom of $12 000 (she didn’t tell her husband about) which she brought back to Canada and bought GICs with, adding $1500 she got from her husband’s uncle and $500 that was from interest on the $12 000�There was no proof of the dates or amounts of this money

The onus was on her to prove the gift - she didn’t therefore the GICs were in


Issue 2:



Husband had a fund of $13 500 in trust accounts for his son for educational needs

Wife argued it this account was a family asset

Husband argued it was a trust and should be out by virtue of s.7

The trust account was solely to benefit the son, so it was OUT but if the object of the trust fails, there would be a resulting trust to the husband therefore the court bound the husband with the onus of keeping half of the trust, if it failed, for the benefit of the wife


Issue 3:



Husband goes to Germany and spends mega-$ before marriage breakdown

Wife claims he dissipated the marital assets

The court found that the husband’s total expenses should have been about $4500�he spent over $7000 more than that therefore the court added $7000 to his assets (on his list of assets to divide up)




Summary of Dashevsky:

The party who claims a gift, must prove the gift

The trust was out because it really belonged to the beneficiary (son) but it could be put back into family assets if the trust failed and went back to the husband

Dissipation - the onus is on the party claiming dissipation; the court can look behind expenditures/expenses to determine if they were reasonable







Settlement Funds



Damage awards are generally excluded



Damage award for personal injury

s. 8(1)	This Act does not apply to the proceeds of any damage award or settlement or insurance claim made in favour of a spouse for personal injury, or disability, except to the extent that the proceeds are compensation for less to both spouses.



Hilderman v. Hilderman


I
ssue 
1:



The husband’s bank account contained money from a Worker’s Comp settlement for an ear injury. 

He argues that the account is not shareable—if wife doesn’t share the disability, then why should she share the award? 

He argues s. 8(1) of the MPA (see above), which excludes damages and insurance claims from accounting unless the proceeds are intended to compensate loss to both spouses.

Held, that the money was shareable, as it had been deposited in a bank account used for family purposes—in short, a family asset.

Further, there was a tracing problem, as the accounts were used for various purposes and it was impossible to discern which money remained at valuation day.


Issue 2
:



The wife claimed that the value of her RRSP should be less than its face value because there were tax consequences associated with redeeming it. Still, the court found that it was unlikely that she would incur much tax liability as her income was next to nil.   (This will  be evaluated on a case-by-case basis)



Jering v. Jering

An employment severance allowance was paid to the husband�he was fired and got $55 000 in severance�he put $48 000 of that into an RRSP

He claims that the money was to compensate for FUTURE loss of earnings therefore should be excluded

In the alternative, if it was to be included, it should be divided to reflect the length of the marriage and not the length of his employment (he was at this job before he was married)

The court held that the money would be included because he did not put it into a commercial asset�there is no exception in the MPA for severance allowances, therefore it must be pooled in with family assets, the court was not willing to read something in to the MPA







Valuation



Accounting and division

s.15(1)	In an accounting of assets between spouses under this Act, there shall be ascertained

(a)	the value of the total inventory of assets of each spouse, after adding to or deducting from the inventory such amounts as are required under this Act to be added or deducted;

(b)	the value of the share to which each spouse is entitled upon the division, to be determined by combining the values ascertained under clause (a) and dividing the total into two equal shares or, where the application for an accounting is not under Part IV, such other shares as the court may under section 14 order (discretion to vary unequal division of ... assets)

(c)	the amount payable by one spouse to the other in order to satisfy the share of each spouse as determined under clause (b).



Fair market value

s.15(2)	The value of any asset for the purpose of subsection (1) shall be the amount that the asset might reasonably be expected to realize if sold in the open market by a willing seller to a willing buyer.



Valuation of non-marketable assets

s.15(3)	Where an asset is by its nature not a marketable item, subsection (2) does not apply and the value of the asset for the purposes of subsection (1) shall be determined on such other basis or by such other means as is appropriate for assets of that nature.



Valuation dates

s. 16	In any accounting under section 15, the closing date for the inclusion of assets and liabilities in the accounting, and the valuation date of each asset shall be as the spouses may agree and, in the absence of agreement,

(a)	the date when the spouses last cohabited with each other; or

(b)	where the spouses continue to cohabit with each other, the date either of them makes an application to the court under Part iii for an accounting of assets.



Interest where equitable

s.20(3)	On making an order for one spouse to pay an amount under section 17 (method of payment) or on application the court, if satisfied that it is equitable under the circumstances, may order that spouse to pay interest on all or a portion of the amount at a rate fixed by the court and calculated from a date which is not earlier than the valuation date established under section 16.





Waters v. Waters

In 1972, dad invites husband to join the family business (well-drilling)

Dad incorporates the company in 1976�shares go to mom, dad and son (husband)

The husband argues his share in the business was a gift

The wife argues it was a sale�husband had contributed his truck to the business when he joined it

The court looked at the history of the business�grandfather ® father ® son�they determined that the son’s contribution was so trivial it could be ignored

The share in the business was a GIFT�therefore it could be excluded�the increase in its value was also excluded

But what about the appreciation in value that’s due to work, rather than just an increase in the value due to the market?�see s.7(4) - not all increases in value = appreciation

The court had to use s.15(3) to determine the value of the corporation (see above)�the court must resort to the evidence before the court and “do the best they can” to determine the value of a non-marketable asset

summary: 	a transaction may look like a sale, but could truly be a gift (and vis versa)

	what is excluded from valuation?

		pure appreciation

		some appreciation resulting from the work of the spouse may be included

	how does the court value a non-marketable, commercial asset?

		“do the best they can”



Gutheil v. Gutheil and Clewes

Valuation under s.15(3) - non-marketable assets

Husband had a share in a corporation that just before the couple’s separation plummeted in value

The wife argued the it was worth double what the husband argued it was worth

Both parties had accountants do valuation

Wife:  husband purchased shares for approx. $20 000 in 1979 (buy-in fee)

Husband:  argues market value presented by his accountants

The court said that the shares are not really marketable�it would be less than fair to the wife to have the husband’s argument succeed

The court comes to a compromise of $180 000�(Lisa:  they really just pick a number between the numbers presented by the parties)




The court does a nice job of the accounting at the end of the case
.�I’ll put it at the back of this
 
chapter
 in case you’re interested.




Valuation of Good Will



Nasser

Dr. N had a large practice which he had purchased from another Dr. for $1300

His wife argued he good will had increased 15 fold therefore it should be worth $19 500

He argued ‘capitalized earnings’�the court has consistently rejected ‘capitalized earnings’

The court was willing to assess good will�in part due to the fact that he had paid for the practice�helped to put a $ value on the good will



Longmuir

Mr. L was an employee at HSC repairing medical equipment

He decided to start his own business and did very well due in part to his good reputation from HSC

His wife claims good will ought to be a factor in the value of the business

The court does not add good will�the good will in the corporation was due to Mr. L’s good reputation and would not necessarily be transferred to someone else who bought the business





Pensions



Four pieces of legislation deal with pensions (always keep this in mind!)



The Pension Benefit Act

Administers and regulates SOME PROVINCIAL pensions (not federal!)

ie.  RCMP pensions would not be covered but Wpg. Police pensions may be covered

The Act dictates the equal sharing of pensions

Includes common law spouses

“common-law spouse” means a person publicly represented by another person as the spouse of that other person (a) where either of the persons is prevented by law from marrying the other, for a period of not less than three years, or (b) where neither of them is prevented by law from marrying the other, for a period of not less than one year.



s.31(2) Division of pension benefits on marriage breakup

Subject to subsection (2) to (8), where

(a)	pursuant to an order of the Court of Queen’s Bench made under the Marital Property Act, family assets of a person are required to be divided; or

(b)	pursuant to a written agreement between spouses, family assets of the spouses are divided; or;

(c)	pursuant to a written agreement between two persons who have been parties to a common-law relationship and who have terminated the relationship, assets which, if the parties had been spouses, would have been family assets of the parties, are divided between the parities;

the pension benefit credit of the spouses or the parties, as the case may be, in a pension plan, or any payments due to them under a pension plan, shall be divided between them, and the division shall be made in the manner prescribed in the regulations notwithstanding that the order or the agreement, as the case may be, may require the division to be made in a different manner.



s.34(4) ?



s. 31(5)  Common-law parties - opting in

Subsection (2) does not apply to a pension plan in the case of persons who are parties to a common-law relationship unless the party who is a member of the pension plan makes and executes a written declaration, in the form prescribed therefor in the regulations,

(a)	identifying the other party and showing that the other party is his or her common-law spouse within the meaning of the definition of that term in subsection (1);

(b)	specifying the commencement date of the common-law relationship; and

(c)	stating the subsection (2) shall apply to the pension plan.



s. 31(6)  Married and common-law - opting out

Where subsection (2) becomes applicable to a pension plan in the case of either persons who are married to each other or persons who are parties to a common-law relationship, the subsection ceases to be so applicable where both spouses or both parties, as the case may be, after each has received

(a)	independent legal advice; and 

(b)	a statement from the administrator of the pension plan showing the commuted value of the pension benefit credit in the pension plan, or the amount of the payments under the pension plan, to which each would be entitled if the subsection remained applicable;

enter into a written agreement with each other to the effect that the pension benefit credit or the pension payments, as the case may be, shall not be divided between them, and the agreement shall otherwise be in form and content as the minister may by regulation prescribe.



The Pension Benefits Standards Act

Subject to provincial laws, because the provinces have paramouncy on property and civil rights

Parties have the choice to use this Act or the MPA

s. 8 - ½ the value of the pension can be transferred or a lump sum payment can be made



Canada Pension Act

As of 1986, parties are not allowed to opt out of CPP

Includes common-law spouses



All of the above consider credits accumulated during marriage.



Marital Property Act

Can cover pensions



George v. George

The CA overturned its earlier decision in Isbister

where they said that a pension cannot be valued therefore it’s not an asset therefore it’s not covered by the MPA

Here they change their minds

Even tough a pension cannot be given a fair market value, it’s still an asset under MPA

The court adopted the Rutherford formula:



# of months of contribution

DIVIDED BY

# of months of cohabitation

MULTIPLIED BY

the amount of the benefit ($ per month)

DIVIDED BY 2






Pension Benefits Division Legislation and Jurisdiction	(summary)



Where a pension plan falls under provincial jurisdiction in Manitoba, it is governed by The Pension Benefits Act.  This Act provides for specific valuation and the manner the pension benefit is to be divided and shared between parties





1.  Section 31(2) - Preconditions



(see wording of section above)

Once a court order or written agreement exists re. the division of marital property, the pension benefit credits must be divided on an equal basis as prescribed in the regulations.



2.  Effective Date



Parties who breakup before January 1, 1984 are not subject to the requirements of the PBA.



3.  Transfer of Pension Benefits



The spouse who is not a member of the pension plan may transfer the credits they receive from their spouse into one of the following:

a)	a registered pension plan of which the spouse is a member, provided the plan will accept the transfer

b)	a retirement benefit plan of a type prescribed by regulation

If the spouse wishes to defer payment of pension income, a transfer of their share of the benefit can be made to a locked-in retirement account or, where the spouse is still actively earning benefits in their own pension plan, the credits can be transferred to that plan.  (There’s more specific stuff about if the spouse is getting pension income, etc.  If you want to read it it’s on p. 9-96, it doesn’t sound all that important for this class)



4.  Common-Law Declarations



If a member of a pension plan is in a common-law relationship (see def’n above) and wants to split their credits with their CL spouse, they must opt in (special form in the regulations).  A common-law relationship cannot be declared once an employee is receiving benefits.



If the CL relationship breaks-up, the CL spouse has to complete another form, “declaration as to termination of common-law relationship,” with the date of termination.  



5.  Married and Common-Law Opting-Out



Pension credits do not have to be split on marriage breakdown if the parties have:

received legal advice;

received a statement from the pension plan administrator indicating the pension benefit credit or payments due, as the case may be, to which each spouse would be entitled if the division was to take place; and

entered into a written agreement to the effect that the pension credits would not be divided between them, and the agreement must be in the form prescribed by the regulations.



6.  Valuation and Sharing of the Pension Benefit Credit



Pension credits or payments are subject to equal division in respect to a legal marriage.  They are the credits earned from the date of marriage or the date the member joined the plan (whichever is later) until the date the parties began living separate and apart.  In a common-law relationship the credits are those earned from the date specified in the form declaring the common-law relationship until the ‘declaration of termination’ form date.  The credits cannot be proportioned between the parties in any unequal way.



7.  Pension Benefit Credit v. Payments Due



Pension Benefit Credit:  the present value of the future stream of pension payments.

The pension benefit credit is calculated if the spouse is a member who is either actively accruing pension benefits or is no longer accruing benefits but has not yet commenced receiving pension payments.



If separation occurs after the member has retired and has started receiving payments, the former spouse is entitled to receive a portion of these monthly pension payments.  Essentially, the spouse becomes entitled to a division of the income stream.



8.  Equalization



If both parties have pension benefits, they can agree in writing to divide equally the difference in values of the two pensions, rather than dividing both pensions in half.

For example:  at the date of separation Mr. Snith’s pension benefit credit is valued at �$70 000 and Mrs. Smith’s is valued at $40 000, the net difference would be $15 000.

[($70 000 - $40 000) ÷ 2] = $15 000

The amount transferred from Mr. Smith’s plan to Mrs. Smith’s plan would be $15 000 with the result that following the division, each party has a pension benefit credit of �$55 000. 






Downey v. Downey

On separation, husband quit his teaching job and began to collect benefits from two pensions. 

Wife had a much smaller pension from which she would not benefit for several years. 

How to value these?

The Rutherford formula is not the only way. It is appropriate in the husband’s case, as the benefits are now being received, but in the wife’s case, a lump sum payment is better, as the benefits will not be realized for some time yet and will be negligible even when realized. 

It is not unreasonable to have her come up with the lump sum now, rather than run the risk of the husband never benefitting from the wife’s pension at all.





Unequal Division of Property:



The method of unequal sharing is different for commercial and family assets

For family assets the test is very high

For commercial assets the test is still high (but not as much as family)



Right to accounting and equalization of assets

s.13	spouses each have the right upon application to an accounting and, subject to section 14, an equalization of assets in accordance with this Part.



Discretion to vary equal division of family assets

s.14(1) The court upon application of either spouse ... may order that, with respect to the family asset of the spouses, the amount shown by an accounting under section 15 to be payable by one spouse to the other be altered if the court is satisfied that equalization would be grossly unfair or unconscionable having regard to any extraordinary financial or other circumstances of the spouses or the extraordinary nature or value of any of their assets.





Discretion to vary equal division of commercial assets

s.14(2) The court upon application of either spouse ... may order that, with respect to the family asset of the spouses, the amount shown by an accounting under section 15 to be payable by one spouse to the other be altered if the court is satisfied that equalization would be clearly inequitable having regard to any circumstances the court deems relevant including

(a)	the unreasonable improvishment by either spouse of the family assets;

(b)	the amount of the debts and liabilities of each spouse and the circumstances in which they were incurred;

(c)	any spousal agreement between the spouses;

(d)	the length of time that the spouses have cohabited with each other during marriage;

(e)	the length of time that the spouses have lived separate and apart from each other during their marriage;

(f)	whether either spouse has assets of an extraordinary value to which this Act does not apply by reason of their having been acquired by way of gift or inheritance;

(g)	the nature of assets;

(h)	the extent to which the financial means and earning capacity of each spouse have been affected by the responsibilities and other circumstances of the marriage.



Conduct not a factor

s.14(3)	In exercising its discretion under this section, no court shall have regard to conduct on the part of a spouse unless that conduct amounts to dissipation.



Marks v. Marks

NOTE: Decided before the addition of s. 14(3) to the MPA.

Husband owned a farm which was acquired before marriage and which included a family residence (family asset) and land and livestock (commercial asset). 

He argued for unequal division of appreciation because the farm was a commercial asset and because the wife made no contribution whatsoever to the operation, had left him for eight months and had abandoned him.

The CA found that the trial judge’s 75-25 division in favour of the husband was appropriate. �This amounted to deductions of 5% for her absence—as s. 4(3)(a) allows for sharing of appreciation only during cohabitation—and a further 20% for her lack of contribution. �NOTE: This would be decided differently in light of s. 14(3).

Per Philp J.A. (dissenting): Is equal sharing of commercial assets dependent on equal sharing of responsibility? NO; the whole purpose of the MPA is to end inquiry in to spousal contribution. We no longer adhere to principles of separate property and relative contribution. 



Jering v. Jering

(see facts above)

The husband also argued there should by unequal sharing

The wife argues the he argued the wrong section because the money was a family asset

He would have to prove under s.14(1) that equal sharing would be grossly unfair or unconscionable.



The test for unequal sharing of commercial assets is that equalization would cause a clear or manifest inequity (Gifford v. Gifford)



Unequal sharing is the exception to the rule, it is only available for exceptional cases.



Kozak v. Kozak

Wife was a truck driver�she was away for long periods of time and do so “withour contributing to family responsibilities”

She never sent money home

The court found that the wife made no contribution to the house or family maintenance and left the family to satisfy her desire for excitement. 

Because of this wholesale abrogation of familial responsibility, the wife was not allowed to share her husband’s persion (which they characterized as a famliy asset)



Hrynchuk v. Hrynchuk

The husband wad a lot of assets�enters into a pre-nup which excludes all commercial assets from sharing

During the 16 month marriage he buys a home and a cottage in his name

The wife demands accounting on the home and cottage because they were family assets

The court found that the test for family assets is “grossly unfair and unconscionable”

The court reduced the accounting to to 25/75 split

It would be grossly unfair to allow the wife to benefit equally, as it would amount to an unfair windfall to her (all the money was earned prior to the marriage) �especially considering the brief duration of the marriage and the fact that both parties consented in the pre-nuptial agreement to leave his pre-marital assets (which were all commercial) alone. �These constitute extraordinary circumstances.



Sawchuk

5 year marriage

Wife suffered rhumatism which prevented her 
from
 contributing

The court held that both paries contributed to the best of their abilities�the fact that the wife was unable to contribute at all was not a sufficient ground for unequal sharing in these circumstnaces



Leblanc v. Leblanc

During the marriage, the wife worked exceptionally hard to support the family, while the husband became an alcoholic and did practically nothing by way of contribution to the home or the wife’s business. 

She paid for the home almost entirely by herself (i.e., through income from her restaurant) and also built a cottage, to which the husband had made some minimal contributions. 

Now the wife sought unequal division.

The trial judge ordered uneuqal sharing because the husband had made no contribution�ordered arbitrary sum - $6000�(Lisa: goes against whole purpoes of property sharing/spousal support)

The court held that in accordance with N.B. legislation permitting unequal division in the appropriate case where the circumstances of the acquisition of property make it inequitable to order equal sharing, that unequal division was appropriate. 

The court also considered the husband’s lack of contribution to child care and the household in reaching this decision. 

Of course, this all boils down to conduct, which remains an invalid justification for unequal division in Manitoba.



Gallant v. Gallant

The value of the assets fell from the the valuation day to the date of separation

The husband was a major shareholder in a roofing business�four shareholders in a closely held corporation

The wife’s shares in the corporation had a different value that the husband’s

Based on their account, they were each entitled to $300 000

After separation the shares sold for only $450 000 total, rather than $600 000 (value on valuation day)

The husband argued there should be unequal sharing due to the decease in value

The court found that the value of the shares had decreaesd through no fault of the husband, it was beyond his control

CA divided the shares at the date of separation unequally:�wife - $250 000�husband - $200 000

Dissent:  the husband had contributed to the decease in value through delay





Advanced Equalization



Method of payment

s.17	The amount shown by an accounting under s.15 to be payable by one spouse to the other may be satisfied�(a)  by payment of the amount in a lump sum or by instalments; or�(b) by the transfer, conveyance or delivery of an asset or assets in lieu of the amount; or�(c) by any combination of (a) and (b);�as the spouses may agree or, in the absense of agreement, as the court upon the application of either spouse under this Act may order, taking into account the effect of any interim order made under s.18.1.



Interim order

s.18.1(1)	Pending the disposition of an application under this Act, the court may make such interim order as it considers necessary and reasonable for the proper application of the Act, including payment of an amount in a lump sum or by instalments and the transfer, conveyance or delivery of an asset or assets in lieu of the amount.



Thorndycraft v. Thorndycraft

Wife wanted an advanced equalization payment

Husband refused any direct payment (he would have to call in assets)

The court would not order an advanced euqalization payment

Situation where the court may order such a payment

enable the financiall disadvantaged party to finance the litigation

if the resons is other than to finance litigation, it is relevant to consider the stage the litigation is at to determine how soon the matter can be expected to reach trial

are the assets at risk in the hands of the spouse resisting the request for an advance?

has the financially disadvantaged spouse shown a pressing and urgent need?

are there liquid assets from which the advance could be made and, if not, what consequences flow from an order that woudl require a sale or transfer of assets?

when a party requests an advance to finance their litigation, although the court has th power to make an order for “up fromt” disbursements, it is appropriate, rather, to make an advance equalization payment and to leave the issue of coast for trial

the applicant should show that there is every liklihood that the advance being requested (or more) will indeed be ordered at trial

are there other sections of the Act which more properly address the concerns of the applicant?



Grubert v. Grubert

The parties were ordered in 1989 to have an accounting done�This was heard in 1991 and the accounting still had not been done

The wife claimed she didn’t have enough money to pay the accountants

The husband had just received $13.5 million (sold a fast food chain)

The wife asked for an advance equalization payment to pay her accountant’s fees

The court granted a payment of $200 000



Stewart v. Stewart

The wife wanted an advance payment for accounting fees

She didn’t show evidence of the amount needed or a necessity

The professional involved had agreed to give her time to pay

She really wanted the money to travel and go to a ‘school of enlightenment’

The court found that the advance payment was not necessary or reasonable



McMillan v. McMillan

The petitionner (wife) applied for an advance equalization payment claiming she’ll get the money at trial

The husband had no assets to make the payment and claims she won’t get that much at trial

The court was not satisfied there was an urgent need

The assets were uncomlicated therefore the dispute would be resolved quickly

The amount he would have to pay would be small

There were no liquid assets that could be used to make the payment at the time

Her request was denied



Additional Factors the court will look at:

length of time from separation to trial

amount of money/assets involved

quantum of support

cost of the litigation to date and future amount contemplated

conduct of the parties (ie. delay)

assets substantial or intrecately held?





Interest



Interest where equitable

s.20(3)	On making an order for one spouse to pay an amount under sectoin 17 or on application the court, if staisfied that it is equitable under the circumstances, may order that spouse to pay interest on all or a portion of the amount at a rate fixed by the court and calulated from a date which is not earlier than the valuation day established under section 16.



Johnson v. Johnson

Interest should be ordered, except in unusual circumstances, from the valuation day to the date of payment.



Lev v. Lev

The usband was ordered to pay interest to the wife to put her in the same position as if she had been paid on valuation day.







Lefer v. Lefer

The only asset of the couple was the marital home, which had not increased in value

The court did not order interest





The Marital Home



If the marital home is jointly held, it is dealt with under the LPA

The parties go for a separate accounting under the LPA

They can get an order of partition and sale as of right



Who may be compelled to make partition or sale

s.19(1) LPA	All joint tenants, tenants in common, 
...
 may be compeleld to make or suffer partition or sale of the land ot any part thereof.






Partition or sale without Dower Act consents


s.19(2) LPA	Where a person to whom subsection (1) applies is a married man or woman, an action for partition or sale of 
the
 
land may be brought
 by or against him or her; and �(a) 
 
partition; or�(b) 
where in 
the
 opinion of 
the
 
court, the land cannot reasonably be partitioned, sale t
hereof in liew of partition;�may be ordered by the court without consent 
of any party to the action, and without the consent of his or her spouse having been abtai
ned as provided in The Dow
er Act.




Under the FMA a spouse may get a sole-occupancy order - s.13(1) and 13(2) - for a finite p
eriod of time



What happens if the LPA orders partition or sale but 
the
 
FMA orders sole-occupancy?


The courts have delayed the partition or sale for up to one year to accomodate the FMA
 
�
(
Tycholiz
 v. 
Tycholiz)






Balzar
 v. 
Balzar


The husband got a sole-occupancy order to stay in the home with his son



Should 
the
 
husband have to pay occupation rent?



The occupancy rent will be viewed as a form of maintenance for the kids�it will off-set support payments 
the
 
wife has to pay (or 
be in lieu of support payments)






�
Sample of Accounting









Clarence Gutheil



Assets�Liabilities��
Bonds
�
$700.00�Mangro Loan
�
$4500.00��
RRSP’s
�
�Eaton’s
�
$2891.00��
gross
�
$33 840.00�Sears
�
$386.00��
net
�
$22 214.00�The Bay
�
$337.00��
DPSP
�
�Orthodontist
�
$1200.00��
gross
�
$9348.00�
Bank of Montreal
�
$8125.00��
net
�
$6292.00�interest
�
$244.00��
1979 Tax Return
�
$3300.00�
Bank of Montreal
�
$60 000.00��
300 shares @ $750
�
$180 000.00�NR Holdings #1
�
$16 250.00��
Bank Account
�
$908.00�NR Holdings
�
$24 375.00��
Household Goods
�
$1000.00�interest
�
$400.00��
TOTAL:
�
$214 414.00
�
�
$118 709.00
��
�
�
�
��
Assets
�
$214 414.00�
�
��
Minus Liabilities
�
-  $118 709.00�
�
��
NET
:
�$95 705.00�
�
��








Caroline
 Gutheil



Assets�Liabilities��
Bank Account
�
$10 763.00
�
NIL
�
�
RRSP
�
$1319.00
�
�
��
Household Goods
�
$11 000.00
�
�
��
TOTAL:
�
$23 082.00
�
�
��








Accounting



Husband
’s net shareable assets
�
$95 70
5.00
�
�
Wife
’s net shareable assets
�
$23 082.00
�
�
TOTAL
:
�
$118 787.00
�
�
�
�
�
Each should have ½
 -or-
�
$59 393.50
�
�
Wife should have
�
$59 393.50
�
�
         
she actually has
�
$23 082.00
�
�
Equalizing payment from husband
�
$36 311.50
�
�



Domestic Violence






Although 
I
 don
’
t think there will be much of anything about domestic violence on the exam, why risk it?
  I
’
ve
 summarized what Lisa posted
 under 
“
Course Materials
”
 and done a small summary of what
’
s in the 
Act.





What Lawyers Need to Know About Abuse



by: Lisa McGifford





What abuse is:


when one person uses fear to control another



about power: it
’
s about being able to make someone afraid of you which makes you feel more powerful than t
hem


is easier when
 there are pre-existing power differences that can be exploited


hard to identify in others
’
 relationships unless you know what to look for.





What l
awyers need to know about




abusers:





abusers behave in ways that are not acceptable



people who
 abuse do so at 
significant
 personal cost



be alert for warning signs for 
homicide
 and suicide


abusers typically avoid taking responsibility for their behavior, instead they blame their
 actions on someon
e else


not all types of abuse are considered criminal behavior; it is sometimes difficult to reco
gnize emotional or verbal abuse


much of what leads up to 
the
 
abuse itself is a 
pattern
 of 
‘
self-talk
’
 - reminating about 
one’s
 
situation
 and working oneself up into anger which is ultimately directed at a 
‘safe
’
 victim


abusers will generally present themselves as victims


abusers are often very nice people
; do not assume 
that
 because you are getting along will with your client and exposed to a v
ery nice, well-behaved person, that what the partner is alleging is untrue



abusers (and their abused partners) are not necessarily 
poor
, uneducated members of minori
ty groups






women who have been abused:





women may need to be asked directly whether abuse occurred in their relationship



many
 women still believe that abuse only consists of physical violence


women may have difficulty remembering the abuse due to the need to minimize the pain they 
have
 endured


they may 
not fully appreciate the affect that their children
’
s exposure to the abuse
 might have had on them



women may still be experiencing ambiv
alent feelings about their partners


women may feel responsible
 for the abuse


women who leave abusive relationships are often in more danger than they were in before they left


women may be reluctant to take legal steps for fear that they will anger their partners


women may harbour unrealistic hopes that following separation they should be able to sit d
own, be reason
able and civilly sort out legal 
issues



it is not your responsibility to provide 
counseling
 to women who have been abused
; refer her to those professionals who can offer her what you cannot/should not.





children who 
w
itness abuse:





c
hildren who 
witness
 their mom being abused are often scared of their dad and reluctant to 
discuss what they
’
ve experienced



child witnesses often cope with trauma by 
minimizing
 or denying their experiences


child witnesses are often the forgotten victims when abuse occurs


children may take a huge amount of responsibility for the problems between their parents, 
and in particular for the relationship breakup


children may become pawns in a bid to abuse a partner


child witnesses experience direct psychological trauma


children need a safe environment in order to recover from the effects of trauma


all children are traum
atized by witnessing abuse; don
’
t assume that the standard custody and access arrangements are appropriate





questions to ask when a man says his partner is abusing him:




is he afraid of her
?



does he change his opinions/behavior/clothing/friends 
to prevent her 
from getting angry?



does he have sex with her because he is afraid of what will happen if he doesn
’
t?


does he sit on pins and needles wondering what kind of mood she
’
ll be in when she gets home from work?


does she try to get him to have sex with her after she
’
s beaten him up?


has she left him with the kids, on social assistance, while she had a job, but wouldn
’
t pay child support?


has she ever assaulted him out of 
the
 
blue, including when he
’s sleeping?


does she try to get him to have sex with other men or women?


does she not allow him to get a job or leave the house?


does she refuse to participate in parenting?


is he afraid to tell his friends and family what
’
s happening for fear they
’ll blame him?


has she made threats against him when he
’
s pregnant?  (
yes, that
’
s what it says - 
I
 don
’
t know if this was a typo on 
the
 
website or what!)









The Domestic 
Violence
 and Stalking 
Prevention
 Protection and Compensation and Consequenti
al Amendments Act




s.2(1)	
“
domestic 
violence
”
 is when someone is subjected by a cohabitant to 
�
an intentional, reckless or threatening a
ct that causes bodily harm or damage to property
,
 or 
�
a reasonable fear of the above, 
or
�
conduct that reasonably, in all the 
circumstances
, 
constitutes psychological or emotional abuse, 
or 
�
forced confinement
,
 or 
�
sexual abuse.





s.2(2)	
“
stalking
”
 oc
curs when a person, 
knowing
 that
 
an
other person is harassed or recklessly 
as to whether the other person is harassed, repeatedly engages in conduct that causes the 
other person, reasonably, in all the circumstances, to fear for his or her own safety.




s.2(3)	gives examples of conduct that will be considered stalking.




Protection Orders




J.P.s and magistrates can hear applications for protection under this Act
.


No notice to the respondent is required.


How an application can be submitted:



i
n person by 
the
 
subject



in person by a lawyer or peace officer with the subject
’
s consent



by telecommunication
, by a lawyer or peace officer with the subject
’
s consent



Granting a protection order without notice:



where the J.P. determines on a balance of prob
abilities that the respondent is stalking the subject or subjecting him/her to domestic vi
olence, and the subject believes that 
the
 
respondent will continue the domestic violence or stalking, the J.P. may grant a protectio
n order without notice.



A protection order may include any of 
the
 
following provisions:


prohibit the respondent 
from
 following the subject from place to place



prohibit the respondent from communicating with or contacting the subject


direct a peace officer to remove immediately or within a specified period of time, the res
pondent from the residence


direct the respondent to deliver to a peace officer�any 
firearm
, 
w
eapon, ammunition or expl
osive substance the respondent owns�any document 
that
 autho
rizes the respondent to have one of the above



The respondent may reply within 20 days after being served with the order to have the orde
r set aside�the onus will be on the respondent on a balance of probabilities to demonstrat
e the
 protection order should be set aside.





P
revention orders





Prevention orders are made by the Court of Queen
’s Bench.


The court may make a prevention order where it determines that the respondent has stalked 
the subject or subjected him/her to domestic violence.


This order may be made with terms and conditions the courts deems appropriate.



Examples of
 possible terms and 
conditions:


prohibit the respondent fro
m following 
the
 
subject from place to place



prohibit the respondent 
from communicating
 or contacting the subject


prohibit the respondent from attending at or near or entering any place that 
the
 
subject regularly attends


temporary exclusive occupation of the residence, regardless or ownership, to the subject (
subject to any order of
 s.13 FMA)



direct a peace officer to remove the respondent 
from
 the residence immediately or within a
 specified period of time


subject to any order of 
the
 
MPA, grant either party temporary possession of specified personal property


direct a peace officer to accompany a specified person 
to the residence to supervise the removal of personal property owned by a party


direct the respondent to deliver to a peace officer
 
any 
firearm
, 
w
eapon, ammunition or expl
osive substance the respondent owns
 and 
any document 
that
 autho
rizes the respondent to hav
e the above


require the respondent to pay compensation to 
the
 
subject for any monetary loss suffered by the subject as a result of domestic violence or 
stalking, which may include 
�
loss of income, 
�
expenses related to new 
accommodations
, moving,
 
counseling
, therapy, medical requirements
 
and
 
se
curity measures
, and�legal fees and 
other
 costs relating to making an application under this Act


prohibit 
the
 
respondent from taking, converting,, damaging or otherwise dealing with any property in wh
ich the subject has an interest


authorize seizure of any personal property of 
the
 
respondent used in furtherance of 
the
 
domestic violence or stalking


recommend the respondent receive 
counseling
 or therapy


require the respondent to pose a bond in an amount the court considers appropriate to secure the respondent
’
s 
compliance
 with the order


prohibit the respondent from entering upon the premises where the subject and respondent h
ave resided to
gether



A prevention order may be made without notice, on a motion, if the court is satisfied that
 it is necessary or advisable to do so to ensure 
the
 
safety of the subject.
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