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Chapter One:  The Constitutional Framework





Family law is mainly statute based


	1.  The Divorce Act


federal


applies to all married people


divorce/custody/support


	2.  The Marital Property Act and The Law of Property Act


provincial


deals with property issues


LPA deals with joint-tenancy and tenancy-in-common


	3.  The Family Maintenance Act


provincial


deals with property and civil right





Other Acts:


Four different pension Acts


CFS Act


In Testate Act


Homestead Act


Other Misc. Acts





Co-Habitation


Not a CL marriage


Must live together for 1 year and have a child of the union; or live together for 5 years with a degree of dependence





Common Law Marriage


When a couple cannot get a licence and a formal marriage


Very rare today because very few places in Canada where you can’t get a formal marriage and a licence





How do we define a ‘family’ for family law?


‘Law of people insofar as concentrates on the rights of individuals whose family relationships have become dysfunctional.’





Sections of the Constitution that apply to family law


Constitution Act 1867


s.91(26): Marriage and Divorce = Federal


s.92(12): Solemnization of Marriage = Provincial


s.92(13): Property and Civil Rights = Provincial





Marriage and Divorce Power of Feds


Regulate:	age


			consent


			prohibited degrees


Divorce has legal effect throughout Canada


Also includes custody and support





Solemnization - provincial


Marriage Act of Manitoba


deals with formal capacity to marry





Property and Civil Rights - provincial


Adoption, guardianship, etc


Marital Property Act


CFS Act, etc.





Charter


s.2 - religion


s.7 - security of the person


s.15 - equality





Where do we go to resolve family issues?


Unified Family Court in Mb.


Federal and provincial jurisdiction are dealt with in one court.  This court can deal with all the family issues, fed and prov.  Auxiliary social services are built in the court system.





What does it take to create a marriage?


1.  Essential Validity  {federal components of marriage}


a)  Sexual Capacity


i) 	identity (gender)


ii)	ability to consummate


b)  Freedom of Consent


i)	capacity to understand what’s happening


ii)	free from duress, mistake or fraud


c)  Legal Capacity


i)	no prior existing marriages


ii)	outside of prohibited degrees of consanguinity and affinity


iii)	age


2.  Formal Validity


a)  licensing


b)  solemnization





Common Law definition of marriage:


“The voluntary union of one man and one woman to the exclusion of all others, for life” (Hyde v. Hyde)





Terms


Alimony:  support paid prior to marriage breakdown


Maintenance:  support paid after marriage breakdown


Annulment:  never a valid marriage, therefore no need for divorce 


Marital Causes Act


Divorce:  dissolution of a marriage as of a certain date declared by the court


Void Marriage:  never existed therefore no need for divorce or annulment


Voidable:  a defect in the marriage could be cured at the discretion of the person suffering the defect (must apply to the court).


(List of what makes void or voidable in the CaseBook.)


�
Chapter Two:  Marriage Essential and Formal Validity





1.  Sexual Capacity





Identity of gender and ability to consummate





Corbit v. Corbit


Applicant wants the marriage declared void because at the time of the marriage the ‘wife’ was a man.


No consummation


The applicant knew the deal (wife was having sex change operation)


The court decided to use chromosomal and gonadal tests�gonadal - testes or ovaries at birth?


The sex change operation could not change the wife’s true sex


Declared marriage void





B v. A				1990	Ont.


B was born a woman�and introduced to A as a woman


B had hormone therapy and reconstructive surgery to become a man


A and B lived together as man and wife for 20 years and had children of the union.


Section 32 of the Vital Stats Act required a radical and irreversible operation to change the sex of a person


B doesn’t qualify because the hormone therapy is reversible�if he stopped the hormone therapy female characteristics would return


B gets no support or division of property





Leland


in 1993 L. applied for a marriage certificate with his same-sex partner.


the Ont. CA reaffirmed the def’n of marriage from Hyde


	one man and one woman





Egan v. Egan			1995	SCC


About benefits, not the validity of marriage


Applicant attempting to qualify for CPP with spouse (same-sex)


The CPP Act treats homosexual couple differently than heterosexual couples, but SCC says that’s OK because of public policy�it goes to the cost of raising a family.





M v. H				1999	SCC


Treatment of same-sex couples same as treatment of co-habitants


M trying to get support


2 women lived together�occupancy of a home together since 1982 and own a business together


M leaves the common home in 1992�she seeks division of property and other support


Challenge to validity of ‘spouse’ under s.29 of FLA (Ont.)


Motions Judge:	s.29 unconstitutional


				read out


Ont. C.A.:		uphold decision of Motions judge


				suspend declaration of invalidity for 1 year


SCC:			s.29 is of no force and effect


	suspend declaration for 6 months to allow gov’t to alter the legislation


Important points of M v. H:


1.  Questions asked


a)	does the impugned law


i)  draw a formal distinction between the claimant and others on the basis of one or more personal characteristics; or


ii)  fail to take into account the claimant’s already disadvantaged position within Canadian society resulting in a substantively differential treatment between the claimant and others on the basis of one or more personal characteristics?


if so, there is a differential treatment for the purpose of s.15(1).


b)	was the claimant subject to differential treatment on the basis of one or more enumerated or analogous grounds?


c)	does the differential treatment discriminate in a substantive sense, bringing into play the purpose of s.15(1) of the Charter in remedying such ills as prejudice, stereotyping and historical disadvantage?


2. 	The majority of the court found a distinction between same-sex and unmarried opposite-sex couples therefore the ability to marry was not at issue


3.	Now same-sex couples can apply for support.








a)  Ability to Consummate





Heterosexual sex is required�no need for the ability to procreate


People who are unable to have sex have a voidable defect


gender = void


impotence = voidable


Impotence may be physical or psychological�must be permanent





W v. W				1987	PEI


The couple had sex before they were married�they have a child


After they were married the wife refused to have sex with the husband


The woman wants an annulment�claims psychological impotence


She never attempted therapy


The court has a discretionary power to grant annulments when considering a voidable marriage


Ct. did not grant the annulment�all presumption of a valid marriage�evidence must establish the inhibition arose out of an invincible repugnance to the sexual act with the spouse (but does not have to be with everyone).





2.  Consent





Re McElroy			1979	Ont. Surrogate Court


Mr. McElroy dead


Nieces want his marriage declared void so they can inherit


He was married a few days before he died after a lengthy illness


The Court held that at the time of executing his will Mr. McElroy lack the testamentary consent to make a new will


Did he lack the consent to marry?


The court held that he knew the responsibilities that marriage created and he had no mental illness or defect�he was confused but understood the contract of marriage


Consent for marriage is very low





Demeyer v. Hudema				Man CA


Mental Health Act


Someone with a mental defect may be unable to take care of financial affairs but may be able to consent to marriage


Mental acuity does not have to be very high


Section 20 of the Marriage Act�must sign a certificate





Durham


The contract of marriage is a simple one and does not require a high level of intelligence to understand








i)	Mental Capacity





Banton v. Banton			Ont.


31 year old marries an older man


Certificate of incompetence against him


He makes a will�leaves everything to her


The will is challenged


Ct - he did not have the capacity to make a will but did have the capacity to marry


He therefore dies in testate and the wife only gets ½ of the estate





Barrett v. Dexter				Alta QB


Man is 93 years old�marries a woman ½ his age


Dr certifies that he has Alzheimer's


Wife takes him to another Dr�says he has the typical mental capacity for a man his age


He makes out a new will to leave everything to her


She then has him declared incompetent�unable to take care of his finances�she becomes in charge


Kids challenge the will


Dr testifies that husband’s abilities were severely impaired and he should not have entered a will


Ct - husband lacked the ability to understand the contract of marriage and was not competent to make a will








ii)	Duress


voluntariness of the agreement





S v. S			1988	Family Ct. Ont.


Girl 16 years old


Man offers to pay parents so they’ll give consent �he wants to get into Canada


Stepfather was sexually abusive to the girl


Couple never cohabit or consummate


Girl argues it should be void because�1.  only for immigration�2.  parental payment�3.  duress


1.	Immigration�motive to marry doesn’t matter


2.	Parental consent�required for children under 18 year old�doesn’t matter why they consent


3. Duress


at CL - Buckland�duress has 3 elements


a)	fear of sufficient degree to vitiate consent


b)	the fear must be reasonably entertained in the circumstances


c)	the fear must come from external factors for which the petitioner is not responsible (not necessarily the respondent, can be from a  third party)


Buckland constrains subjective fears�in this case the court is prepared to use a more subjective test�was the applicant’s mind so overwhelmed by oppression that there’s an absence of free choice?�can look at factors such as age, maturity, emotional state, vulnerability, lapse in time between the duress and the marriage ceremony, consummation, cohabitation, time between the marriage and the request for the annulment.


Duress renders VOIDABLE, can ratify if they so choose








iii)	Mistake


A mental reservation that goes to the identity of the person or the nature of the ceremony and not the attributes of the person





Nane v. Sykiotis			1966	OntHC


The applicant did not speak English


She agreed to marry the respondent in a civil marriage


She thought the civil ceremony was an engagement ceremony (traditional in her homeland, Greece)


No cohabitation or consummation


She applies for an annulment


Mistake as to the nature of the ceremony�voidable








iv)	Limited Purpose and Fraud





Iantsis v. Papatheodoreau		1971	Ont. CA


The wife wants the marriage declared void because the man only married her for immigration purposes


No cohabitation


The wife was aware of the immigration motive to marry


The ct held that neither a fraudulent nor an innocent misrep will of itself affect the validity of a marriage unless the mistake or misrep goes to the nature of the ceremony or the identity of the individual.  Mental observations are irrelevant.


Valid marriage�the parties have to divorce





Said v. Said				BCCA


Man married in England in a Muslim ceremony�no civil ceremony was ever performed


He comes to Canada without his English wife


Marries another woman in a civil ceremony in Canada to get immigration status


No consummation and only cohabit for a few days


Canadian woman finds out about the marriage in England�wants an annulment and damages for deceit and costs of the wedding


Was the marriage in England valid?�the ceremony was insufficient under English law to be valid


The man had the legal capacity to marry in Canada


The misrep to the Canadian woman was a mistake as to character (not identity)


No annulment or damages





What if the person you married disappears?


If gone for 7 years you can get the court to declare dead (Presumption of Death Act)�a will may leave you 100% of the estate


-or-


Apply for a divorce on the basis of separate and apart after 1 year�a divorce will leave you ½ of everything








3.	Outside of Prohibited Degrees





Marriage Prohibited Degrees Act


A list of who one can and can’t marry


Can’t marry if:�related lineally (mother, father, grandparents)�-or-�related by consanguinity (brothers and sisters)


{can be by blood or adoption}








4.	Bigamy and Polygamy





Hassan v. Hassan


Couple married in Egypt in a Muslim ceremony


Valid marriage in Egypt


They lived monogamously�although in Egypt it would be OK to be polygamous


Couple moves to Canada


The man decides to get a divorce�goes to the Egyptian consulate and gets a Muslim divorce


The woman seeks a divorce under Canadian law


The man says the marriage was Muslim and potentially polygamous therefore not valid in Canada�no need for a Canadian divorce


The court said when there is a potentially polygamous marriage but the couple lives monogamously as Canadian citizens, their marriage is valid under Canadian law�therefore, they require a Canadian divorce





Criminal Code:


	ss.290, 292, and 293 make polygamy and bigamy a criminal offence with a maximum prison term of 5 years.








5.	Sufficient Age





2 components:


federal jurisdiction - CL - girls/12yrs; boys/14yrs - essential validity


provincial jurisdiction - solemnization - �age 14-16:	with consent of the court�age 16-18:	with consent of parents�age 18+:	free to individual


(Marriage Act of Manitoba ss. 18-19)





AG v. Nielson and Underwood		1934	SCC


The power of solemnization is more than just the ceremony, the province can legislate the steps leading up tot he ceremony (incl. age).





Re Fox					1972	Ont County Ct


Where parental consent is unreasonably withheld, such consent can be dispensed with a the discretion of the court.





Re A & T						Man


The court was asked to grant permission for a 15 year old to get married.  The parents were giving their consent.


The court gave consent, they said the marriage would happen at 16 years old anyways.





Alsimaty v. CFS				1994	Man


A 14 year old applies to marry a 27 year old


The parents give consent, in accordance with cultural beliefs.


Wright, J.:  Mainstream society thinks children under 16 years old require protection.  The government/society gave the courts authority in this regard for good reason.  The discretion of the court should be used carefully (circumstances such as pregnancy, etc).  He did not give consent to this couple.


The couple made a second court appearance months later, the girl was pregnant so the court did give consent.








6.  Formal Validity





Fridman v. Smookler			1964	OntHC


The husband and wife marry in a Jewish ceremony.


No civil ceremony


The husband was a cantor and told the wife there was no need for a civil ceremony


The man dies and his family claims there was no valid marriage because there was only the civil ceremony.


Marriage Act s.29:�The saving section�There may be defects in a marriage, but if the couple cohabits for 1 year (no requirement of consummation), any irregularity in solemnization is cured.�Can cure formal validity problems, not essential validity.





Re Lin	


The couple marry in a traditional Chinese ceremony


They seek an order declaring they were officially married because of an immigration issue.


Lived together as husband and wife for 2 months


Marriage Act says to solemnize the marriage must be performed by registered clergy�they were married by an elder


The court was not motivated to fix the validity problem�The young couple was considered aware of what is required for marriage in Canada�they made no attempt to make the marriage valid


Marriage not cured�






Consequences of Invalidity





Impediment or Defect�
Effect on the Marriage�
�
identity of sex�
marriage void�
�
prior existing marriage�
marriage void�
�
relationship within prohibited degrees�
marriage void (at least in the provinces in which Lord Lyndhurst’s Act received)�
�
informal marriage�
marriage void�
�
failure to comply with specific statutory formalities�
marriage valid, except where the applicable Marriage Act expressly, or by necessary intendment, decrees nullity�
�
non-age: either party below the marriageable age of the common law�
marriage void, except possible where the applicable Marriage Act otherwise decrees, but capable of ratification by continued cohabitation after attainment of age�
�
insanity�
voidable, capable of ratification by continued cohabitation after recovery�
�
drunkenness or drug intoxication depriving the party of reason and volition�
voidable, capable of ratification by continued cohabitation after sobering up�
�
force, fear, duress�
voidable at instance of coerced party�
�
mistake as to the nature of the ceremony or the identity of the other party�
arguable whether void or voidable


better view: voidable at instance of the party in error, capable of ratification by mistaken party�
�
mistake as to qualities or attributes of the other party�
marriage valid�
�
fraud�
marriage valid, unless fraud induced a material mistake, i.e. mistake as to the nature of the ceremony or identity of the other party�
�
formally correct marriage contracted without the intention to establish a true marriage rel’ship (limited or extraneous purpose marriage such as an ‘immigration marriage’�
marriage valid (controversial)�
�
impotence�
marriage voidable at the instance of either spouse�
�












Chapter Three:  Cohabitation





Cohabitation and marriage are very different


Marriage accords far more rights and obligations


Cohabitation doesn’t apply to Divorce Act or Marital Property Act


Can only rely on provincial legislation (e.g. Family Maintenance Act)�custody and support (limited situations)�must cohabit for 1 year with a child of the union or 5 years with a degree of dependence


A couple may craft their own obligations with a contract of cohabitation








Chapter Four:  Divorce





1.  Introduction





Before 1968, the only grounds for divorce was fault based


Before 1857, there was no legal divorce at all (divorce through church)





1857 -	Divorce and Matrimonial Causes Act


empowers the courts to annul marriages


Grounds for divorce:  adultery of wife; sodomy; bestiality; rape by the husband; adultery of the husband if with cruelty, bigamy, desertion or incest





1925 -	Divorce Act


Primary ground was adultery by either party





1968 -	Divorce Act


long list of fault grounds


adultery; homosexuality; cruelty; rape; etc


also no-fault ground:  marriage breakdown with 3 years separate and apart; or 5 years separate and apart if deserter and deserted without cause





1985 -	Divorce Act


marriage breakdown (many ways)


Grounds for divorce:


adultery (require proof)


cruelty (physical or mental)


separate and apart for 1 year (can apply before 1 year but the court cannot grant until 1 year is up)


�



Problems under the Divorce Act


Choice of law�apply law of Canada or foreign country�i.e., contract formed in US and breached in Manitoba


Jurisdiction�will the court hear a case�child grows up in the US, marriage breaks down, custody ordered, parent with custody moves to Manitoba with the child


Recognition of foreign judgement�divorce, custody orders, maintenance order, etc


Recognition of foreign decrees�divorce judgement granted somewhere else accepted in Manitoba?








2.  Recognition of Foreign Divorces





Section 22 Divorce Act


(1) A divorce granted, on or after the coming into force of this Act, pursuant to a law of a country or subdivision of a country other than Canada by a tribunal or other authority having jurisdiction to do so shall be recognized for all purposes of determining the marital status in Canada of any person, if either former spouse was ordinarily resident in that country or subdivision for at least one year immediately preceding the commencement of proceedings for the divorce.


(2) A divorce granted, after July 1, 1968, pursuant to a law of a country or s subdivision of a country other than Canada by a tribunal or other authority having jurisdiction to do so, on the basis of the domicile of the wife in that country or subdivision determined as if she were unmarried and, if she was a minor, as if she had attained the age of majority, shall be recognized for all purposes of determining marital status in Canada of any person.


(3) Nothing in this section abrogates or derogates form any other rule of law respecting the recognition of divorces granted otherwise under this Act.





Canada will recognize religious divorces from other jurisdictions, if it is acceptable in that jurisdiction.


One spouse must be ordinarily resident of that jurisdiction for at least one year before commencement of the proceedings.


Before 1968 there were problems with a wife having a domicile.  Subsection (2) provides that the wife does have domicile.


(3) provides that nothing in this section takes away from solutions CL provided.


Definition of domicile:	Where you intend to ultimately return.


Canada may still not recognize the foreign divorce if:�1.  there was fraud in the jurisdiction that granted the decree�2.  there was a denial of natural justice (eg. no notice to the other spouse)�3.  the foreign decree is against public policy


Holub v. Holub


Mr. H. married in Eurpoe pre-WWII, gets a divorce in Germany, moves to Canada and remarries.


The wife in Canada applies for divorce�he claims that the German divorce was not valid


ManCA follows Indyka


CL definition of residency that allows for jurisdiction to be established where the petitioner has a real and substantial connection to the jurisdiction.�The statute requires one year ordinarily resident.


Mr. H. was not domiciled in Germany at the time of the divorce, he only gave the wife notice through a posting in the post office


ManCA held they could use the real and substantial connection test of Indyka�Mr H did have that connection to Germany at the time�Therefore the divorce was valid.


Real and substantial connection test:�Where the wife has permanent home in the jurisdiction;�Where the parties have lived and worked for 1 year; or�Where one party is a national of the jurisdiction.





Doctrine of preclusion:


If it would be inequitable for the petitioner to attack the divorce (eg. the spouse who has accepted benefits is generally precluded from attacking the divorce).


Four elements of preclusion�1.  the person seeking to attack the divorce has gotten benefits from it�2.  the reason for initiating a foreign proceeding�3.  the length of time between the supposedly invalid divorce and the attack on it


	4.  conduct of the other spouse





Start with the statute


Add the common law (real and substantial connection test)


Add the equity (doctrine of preclusion)





A married couple is considered one person, therefore they may only have one domicile (LeMesurier).


The 1968 Divorce Act changed that, each spouse may have a separate domicile.





Armitage v. AG


A foreign divorce will be recognized in Canada if the jurisdiction where the divorce was granted recognized the divorce.





Bevington v. Hewittson


The CL repatition of s.22.


The doctrine of recipricoty:�A foreign divorce will be recognized if the proceedings would have satisfied a Canadian court





Indyka v. Indyka


Only a real and substantial connection to the jurisdiction is required to establish domicile.





3.  Jurisdiction under the Divorce Act





Section 2 Divorce Act


“divorce proceeding” means a proceeding in court in which either or both spouse seek a divorce alone or together with a child support order, a spousal support order or a custody order.





Section 3 Divorce Act


(1) A court in a province has jurisdiction to hear and determine a divorce proceeding if either spouse has been ordinarily resident in the province for at least one year immediately preceding the commencement of the proceeding.


(2) Where divorce proceedings between the same spouses are pending in two courts that would otherwise have jurisdiction under subsection (1) and were on different days and the proceeding that was commenced first is not discontinued within thirty days after it was commenced, the court in which a divorce proceeding was commenced first has exclusive jurisdiction to hear and determine any divorce proceeding then pending the spouses and the second divorce proceeding shall be discontinued.


(3) Where divorce proceedings between the same spouses are pending in two courts that would otherwise have jurisdiction under subsectoin (1) and were commenced on the same day and neither proceeding is discontinued within thirty days after it was commenced, the Federal Court-Trial Division has exclusive jurisdiction to hear and determine any divorce proceeding then pending between the spouses and the divorce proceedings in those courts shall be transferred to the Federal Court-Trial Division on the direction of that Court.





McPherson v. McPherson


The couple was married in Ontario, the husband was transferred to Nova Scotia so the family moved there with him, the wife left and returned to Ontario where she filed for divorce.


What does “ordinarily resident” mean?�the court defined it as where one regularily, normally or customarily lives


Arrival in a new locality with the intention to make it your home makes one ordinarily resident�intention to move to a new location permanently (state of mind)





Section 4 Divorce Act


(1) A court in a province has jurisdiction to hear and determine a corollary relief proceeding if


(a) either former spouse is ordinarily resident in the province at the commencement of the proceeding; or


(b) both former spouses accept the jurisdiction of the court.





Section 6 Divorce Act


(1) Where an application for an order under section 16 is made in a divorce proceeding to a court in a province and is opposed and the child of the marriage in respect of whom the order is sought is most substantially connected with another province, the court may, on application by a spouse or on its own motion, transfer the divorce proceeding to a court in that province.


(2) Where an application for an order under section 16 is made in a corollary relief proceeding to a court in a province and is opposed and the child of the marriage in respect of whom the order is sought is most substantially connected with another province, the court may, on application by the former spouse or on its own motion, transfer the corollary relief proceeding to a court in that other province.


(3) Where an application for an order under section 16 is made in a variation proceeding to a court in a province and is opposed and the child of the marriage in respect of whom the order is sought is most substantially connected with another province, the court may, on application by the former spouse or on its own motion, transfer the variation proceeding to a court in that other province.


(4) Notwithstanding sections 3 to 5, a court in a province to shich a proceeding is transferred under this section has exclusive jurisdiction to hear and determine the proceeding.





Palahnak v. Palahnak


Divorce and custody proceedings began in Manitoba


The wife moved to Ontario, with the children of the marriage


The Manitoba court denied her motion to transfer the proceedings to Ontario because she had moved to Ontario without notifying the court,  in violation of the access order for the husband to see the children.





Section 5 Divorce Act


(1) A court in a province has jurisdiction to hear and determine a variation proceeding if


(a) either former spouse is ordinarily resident in the province at the commencement of the proceeding; or


(b) both former spouses accept the jurisdiction of the court.


(2) Where variation proceedings between the same former spouses and in respect of the same matter are pending in two courts that would otherwise have jurisdiction under subsection (1) and were commenced on different days and the proceeding thatwas commenced first is not discontinued within thirty days after it was commenced, the court in which a variation proceeding was commenced first has exclusive jurisdiction to hear and determine any variation proceeding then pending between the former spouses in respect of that matter and the second variation proceeding shall be seemed to be discontinued.


(3) Where variation proceedings between the same former spouses and in respect of the same matter are pending in tow courts that would otherwise have jurisdiction under subsection (1) and were commenced on the same day and neither proceeding is discontinued within thirty days after it was commenced, the Federal Court-Trial Division has exclusive jurisdiction to hear and determine any variation proceeding then pending between the former spouses in respect to that matter and the variation proceedings in those courts shall be transferred to the Federal Court-Trial Division on the direction of that Court.





Section 17(1) Divorce Act


A court of competent jurisdiction may make an order varying, rescinding or suspending, prospectively or retroactively,


(a) a support order or any provision thereof on application by either or both former spouses; or


(b) a custody order or any provision thereof on application by either or both former spouses or by any other person.





Section 18(2) Divorce Act


Notwithstanding paragraph 5(1)(a) and subsection 17(1), where an application is made to a court in a province for a variation order in respect of a support order and


(a) the respondent in the application is ordinarily resident in another province and has not accepted the jurisdiction of the court, or both former spouses have not consented to the application of section 17 in respect of the matter, and


(b) in the circumstances of the case, the court is satisfied that the issues can be adequately determined by proceeding under this section and section 19,


the court shall make a variation order with or without notice to and un the absence of the respondent, but such order is provisional only and has no legal effect until it is confirmed in a proceeding under section 19 and, where so confirmed, it has legal effect in accordance with the terms of the order confirming it.


(tested in Winram v. Cassidy Man CA, 1991)








4.  Grounds for Divorce





There is only one ground for divorce - marriage breakdown.


There are 3 methods to show marriage breakdown:


	1.  adultery


	2.  cruelty


	3.  separate and apart for 1 year





a.  Marriage breakdown by reason of adultery


Section 8(2)(b)(i) Divorce Act


Breakdown of a marriage is established only if the spouse against whom the divorce proceeding is brought has, since the celebration of marriage, committed adultery.





Divorce is not fault based, therefore the spouse who committed adultery will not be penalized in the proceeding.


This is an immediate ground, no requirement to wait a certain amount of time.





Sapsford v. Sapsford


Does oral sex constitute adultery?


NO, the court concluded it must be vaginal intercourse (may be able to argue cruelty)





Harasyn v. Harasyn and Schroeder


The petitioner overhears her husband talking about having an affair with the co-respondent�they deny the affair


The law requires proof of adultery on the perpendance of evidence (the evidence must be inconsistant with any other explanation)�requires more than just likely


The co-respondent was a married woman with children, therefore the court did not want to find adultery (stigma to Schroeder).


The petitioner also claimed cruelty�the court said she had condonned the cruelty, so could not use that ground


The divorce was granted on the grounds of s.11(2) - the court can grant a divorce if it is in the public interest to do so.





Birbich v. Birbich


The petitioner (wife) based their claim on cruelty


The respondent (husband) counter-petitionned on the grounds of adultery


The husband hired a PI who found the wife at another man’s home�they admitted having slept together, but the man claimed he was impotent�(Harasyn required no other rational explanation)


The court said that the explanation without further proof (ie. Dr. certificate) not enough;�there was opportunity and inclination - prima facie case of adultery and no evidence to rebut it.


The cruelty (see next section of outline)





b.  Marriage breakdown by reason of cruelty





Section 8(2)(b)(ii) Divorce Act


Breakdown of marriage is established only if the spouse against whom the divorce proceeding is brought has, since celebration of marriage, treated the other spouse with physical or mental cruelty of such kind as to render intolerable the continued cohabitation of the spouses.





Birbich v. Birbich


Is the test for cruelty objective or subjective?


The court said it must be subjective�the acts are of such a nature as to render it intolerable for THAT individual to contine cohabitation


The conduct can be unconscious�state of mind is irrelevant





Knoll v. Knoll			1970	OntCA


The husband was an alcoholic and when drunk was abusive to his wife�he had assaulted her on many occasions


The wife had suffered bad health and a nervous condition as a result of the abuse


The trial judge refused to grant the petition


The Court of Appeal said the acts of the husband were intolerable and allowed the petition


Was the wife’s attempt to put up with the abuse condonning it?�The court said no, her actions did not mean she was accepting the abuse





Jaworski v. Jaworski		1973	Ont


The wife had reconciled with the husband after physical cruelty


He then became abusive to their children�the wife then petitions for divorce


s. 11(2) Divorce Act


Any act or conduct that has been condoned is not capable of being revived so as to constitute a circmstance described in paragraph 8(2)(b).


After 90 days, the court considers that the acts have been condoned, therefore one cannot use it as a ground for divorce.


The wife was deemed to have condoned the violence towards her


The Divorce Act states that the cruelty must be towards the spouse�was the husband cruel to the wife when he abused the children?


The court ruled that the cruelty can be treatment of someone else and still be cruel to the spouse.





N. v. N.		1976	ManCA


The spouses were already living separate and apart when the petitioner claimed the cruelty occurred


The def’n of cruelty is that it render cohabitation intolerable


The cruelty claimed involved the husband and 12 friends breaking into the wife’s trailer and forcing her to have oral sex with them, among other things


Cruelty is a subjective test -  the conduct of this man to this woman.


Post-separation cruelty is allowed as a ground for divorce.�The fact that one couldn’t stay (or go back) is the test.





c. Marriage breakdown by reason of Separation





Section 8(2)(a) Divorce Act


Breakdown of a marriage is established only if the spouses have lived separate and apart for at least one year immediately preceding the determination of the divorce proceeding and were living separate and apart at the commencement of the proceeding; or ... (b)





Dhillon		1998	BCCA


The husband persuades the wife and child to return to India while he stay in Vancouver


He then applies for divorce and serves the wife in India


The wife claims she never intended to separate from her husband


A unilateral intention to separate is enough.





Carlson v. Harper		1998	BCSC


The spouses lived separately because of job requirements�The communicated and saw each other as much as possible


The husband claimed a date in June (when began to live separate and apart)


The wife claimed an earlier date in Dec of ‘95


The court decided the wife’s petition was valid�therefore the court could hear the application (it had been over 1 year)





Rushton v. Rushton		1968	BCSC


The couple was living separate and apart, but within the same apartement�lived in separate rooms, almost no contact between them, no domestic services by the wife, the husband paid a monthly maintenance to the wife


Are they living separate and apart?�The words ‘separate and apart’ are disjunctive�A withdrawl from marital obligations with the intention of destroying the marital consortium as well as physical separation.


Those conditions were met in this case.





Dupere v. Dupere		1974	NBSC


Separate and apart under one roof�no sex, separate bedrooms, moved together twice, communications about the kids, celebrated holidays together, the husband supported the home and gave the wife and allowance, they did some socializing together


The court found that they had not done enough to establish separate and apart.


“Generally a finding that spouses were living separate and apart was made where the following circumstances were present:


spouses occupying separate bedrooms;


absence of sexual relations;


little, if any, communication between spouses;


wife providing no domestic services for her husband;


eating meals separately;


no social activities together.





Skene v. Skene		1982	ManCA


At issue was when the parties began to live separate and apart�The Marital Property Act would apply if the court found that they began to live separate and apart after May, 1977


The court looked at the ‘gender-duties’ of the parties�the wife continued to do laundry and the husband continued to pay the bills�the husband lived in the basement


For the purposes of the MPA, they were not living separate and apart until after May, ‘77.








5.	Bars to Relief





i.	Collusion





Section 11(1)(a) Divorce Act


In a divorce proceeding, it is the duty of the couut to satifsy itself that there has been no collusion in relation to the application for a divorce and to dismiss the application if it finds that there was collusion in presenting it





Section 11(4) Divorce Act


In this section, “collusion” means an agreement ot conspiracy to which an applicant for a divorce is either directly or indirectly a party for the purpose of subverting the administration of justice, and includes any agreement, understanding or arrangement to fabricate or suppress evidence or to deceive the couurt, but does not include an agreement to the extent that it provides for separation between the parties, financial spport, division of property or the custody of any child of the marriage.





If the parties have conspired together to perpetrate a fraud on the court





Milne v. Milne		1970	OntCA


It was alleged that the wife encouraged her husband to have an affair so she would have grounds for divorce


The evidence presented by the wife showed that the husband informed her of the affair


No collusion where the husband conspired with another woman to commit adultery so as to have grounds for divorce.  The collusion must be between the spouses.





Menor v. Menor		1936


No collusion where one party provides the other with evidence to bolster the case for divorce.





ii.	Connivance





Section 11(1)(c) Divorce Act


In a divorce proceeding, it is the duty of the court where a divorce is sought in circumstances described in paragraph 8(2)(b), to satisfy itself that there has been no condonation or connivance on the part of the spouse bringing the proceeding, and to dismiss the application for a divorce if that spouse has condoned or connived at the act or conduct complained of unless, in the opinion of the court, the public interest would be better served by granting the divorce.





Where the petitioning spouse sets a trap for the other spouse to commit an act (ie. adultery) that will provide grounds for divorce.





Hechter v. Hechter and Cone		1954	ManCA


The husband pretended to go fishing, but instead spied on his wife and found her committing adultery with Cone.


The husband filed for divorce and the wife opposes on the grounds that the husband set her up.


The court held that for there to be connivance the petitioning spouse must wnat the offence to be committed so that s/he can obtain a divorce.�In this case the husband had no such desire, he simply wanted to confirm his suspicions about his wife’s adultery.


For connivance to be found ‘his state of mind must be such that he desires and intends the consummation of the matrimonial offence.’





iii.	Condonation





Section 11(1)(c) Divorce Act


In a divorce proceeding, it is the duty of the court where a divorce is sought in circumstances described in paragraph 8(2)(b), to satisfy itself that there has been no condonation or connivance on the part of the spouse bringing the proceeding, and to dismiss the application for a divorce if that spouse has condoned or connived at the act or conduct complained of unless, in the opinion of the court, the public interest would be better served by granting the divorce.





Section 11(3) Divorce Act


For the purpose of this section, a continuation or resumption of cohabitation during a period of, or periods totalling, not more than ninety days with reconciliation as its primary purpose shall not be considered to constitute condonation.





There are three requirements for condonation:


knowledge by the innocent spouse of the matrimonial offence which has been committed by the other spouse;


intention by the innocent spouse to forgiveand remit the offence; AND


reinstatement in his or her marital position of the guilty spouse by the innocent one.





Leaderhouse v. Leaderhouse		1972	SaskQB


The court found that there had been cruelty, but the wife had continued to live and sleep with the husband throughout.


The burden remained on the wife to show that he acts had not been condoned.


The court found that there was no condonation


There has to be an actual intention to forgive a
