Administrative Law with Professor Busby - Part II

Judicial Review of Substantive Errors

- generally revolves around interpretation of their enabling statute

- may also involve interpreting the common law, the Constitution or error in exercising discretion

The Initial Question

- When, whether & in what detail should a court review & overturn a decision made by an administrative decision-maker?
- Superior courts expected to show deference to administrative decision, in certain circumstances

- in many cases, the administrative tribunal should have the last word on the law in their area

  - administrative tribunals must create their own law; doesn’t leave much of a role for the courts.

Determining the Appropriate ‘Standard of Review’

- there are a number of factors to consider in answering this threshold question

- we are trying to decide on the appropriate ‘standard of review’
  - more exacting standard = ‘correctness’

- if judge disagrees with the decision, he can overturn it.
  - other end of the spectrum = ‘patently unreasonable’

- judge can only intervene if they completely disagree

- more deferential
- of course, there are other options in between these two extremes

Is Judicial Deference a Good Thing?
- Concern:  judges have intervened inappropriately in labour management cases; come down in favour of management & against unions.

- people on the left favour judicial deference

- Compare to the US:  there, it is people on the right who favour judicial deference, because judges were more progressive/liberal.

- thus, we can see that this is not necessarily tied to one particular ideology
Why Judicial Review Should be Avoided

Ex.  Can you think of examples of tribunals whose decisions courts, generally speaking, should be hesitant to review?  Think of the following reasons:

  1.  Delay & expense to the parties

- Workers’ Compensation (payment of benefits); Labour Relations Tribunal (need for finality)

  2.  Not the best use of judicial resources
  3.  Judges not equipped with adequate expertise

- professional discipline

  4.  Lack of judicial awareness of the decision’s broader context

- discretionary decisions (regulatory; forward-looking)


  ex. energy boards


- ongoing supervisory function of the boards


  - judges just don’t have that


  ex. labour boards; licensing; environmental boards.

Reasons Supporting Judicial Review
1.  May lack expertise
  - either generally, or on this specific issue

2.  Need to have independent/external checks & balances
Standard of Review for Procedural Fairness Questions

- the standard of review for procedural fairness questions is always ‘correctness’
- this is because judges & lawyers are experts in procedure
The First Place to Look:  The Statute

- the first place you look for the standard of review is the relevant statutory provisions
- legislatures try to limit judicial review

- if this limitation is successful, the standard will be patent unreasonableness

- these clauses are known as ‘privative clauses’

ex. immigration decisions

The Recent Jurisprudence

- the SCC has decided A LOT of cases on substantive review in the last 15 years

- the jurisprudence is a mess; inconsistencies abound

- but, in the last 3 or 4 years, greater consensus has evolved.  Now these decisions are generally unanimous.

A General Approach
- For each case on judicial review for substantive errors you should ask the following questions:

  a.  What is the substantive error alleged?
  b.  What is the appropriate standard of review?

i.  What is the standard of review, generally speaking, for this tribunal?

  ex. great deference = labour; less deference = human rights


ii.  What is the standard of review for the particular substantive question?
  c.  How do you apply the standard?

<actually, we will skip this stage>

- our focus is on the second question ~ (b)
How Do We Figure-Out the Appropriate Standard of Review?
- use the functional & pragmatic analysis
  - this is to substantive review what the procedural fairness continuum is to procedural review

Factors to Consider:

  i.  the history & purpose of the act

  ii.  the purpose & role of the board
  iii.  the board’s expertise; and

  iv.  the presence of a privative/preclusive clause.

Additional Factors:

  v.  practical considerations (ex. delay & expense)

  vi.  previous jurisprudence on the board.
Role of the Nature of the Question
- on the issue of standard of review for the particular question, you will see that the answer, in part, also turns on what kind of substantive legal issue arises.  May depend on whether the following are involved:

  1.  Constitutional issues

  2.  Jurisdictional issues

  3.  Questions of law

  4.  Questions of fact

  5.  Mixed questions of law & fact; or

  6.  Discretionary decisions.
Workers’ Comp. v. Pasiechnyk (1997, SCC)

- widow wanted to sue the government in tort as a regulator

  - their job was to inspect the crane & make sure it was safe

- workers’ compensation legislation abolishes the worker’s cause of action against the employer for injuries sustained in the workplace

- board decides that the government fell within the statute’s definition of ‘employer’; could not sue the government separately, outside the scheme.

  - see Kovach & Lindsay cases re: negligent doctors & work-related injuries also covered by definition of ‘employer’

- Court needed to decide the appropriate standard of review

  - needed to apply the functional & pragmatic approach

  - what we are trying to determine is legislative intent (see p.12, para 14)

- Relevant statutory provisions set-out at p.8, para 5:

  - s.22 is the first ‘privative’ clause


- exclusive jurisdiction clause
  - s.22(2) seems to leave no remedy


- a ‘no certiorari’ clause

- this type of clause generally points to a standard of review of ‘patent unreasonableness’
  - s.168:  final & conclusive clause
- be sure to always read the legislation carefully!

  - look for privative clauses

- here, these clauses are pretty determinative, but they still go through the whole functional & pragmatic approach

  - so, look to the privative clauses first, but still go through the whole analysis.

i.  History & Purpose
  - historic trade-off
  - workers get paid quickly, regardless of fault or employer’s ability to pay
  - however, compensation levels will be lower.  Workers lose their right to sue.
  - this trade-off is to be administered by the Board, not the courts.

  - this merges into #2 (purpose & role of the Board)

ii.  Purpose & Role
  - administers a complex statutory regime
  - this points to greater deference owed by the courts; only looking at one piece of the puzzle.  Recognise their limitation in seeing the bigger picture/broader context/ implications of their decision.

iii.  Expertise
  - decide this is an expert tribunal
  - look to precedent (other cases) & statutory provisions (re: composition, security of tenure & powers)
  - if it set out clear criteria for required expertise to serve on board, it would obviously show that it was an expert board.

  - the problem:  how do we gauge expertise?  Usually nothing on the record before the court on this issue.

iv.  Previous Jurisprudence (see p.14, para 24 for example)

[From Lisa’s notes…

Bibeault
- introduced the functional & pragmatic test (p.7)

- used to be used only to determine jurisdictional questions
- now used to determine the standard of review for all questions
ex. Baker:  functional & pragmatic test is to be used in discretionary questions

- test is expressed in different cases in different language ~ nothing turns on this; basis is still fundamentally the same

- overlap between the factors ~ not rigid

- practical considerations & previous jurisprudence on the particular board should also be considered as factors

- two-part split:

  1.  Standard of review, generally, for a particular board

  2.  Standard of review in the particular case

- p.28, Pushpanathan:  looks at factors

  (iv) on p.31 ~ Nature of the Problem ~ goes to second part of the analysis (determining the standard of review in the particular case)

Pushpanathan v. MCI
- 2 dissents; neither talks about the standard of review

- substantive legal issue:  did the acts he committed fall within the acts contrary to UN treaties?
  - he trafficked in heroin

  - was this contrary to UN principles?

  - if it was contrary ~ board would have to determine if he was a refugee; Minister would have to determine if he posed a danger to the people of Canada

  - was trying to at least get refugee status (harder to deport him then)

  *error in interpretation of UN convention
- p.27, para 70:  standard of review wasn’t addressed before lower courts or SCC.  

  - Have to do this analysis first!

- p.28, para 74:  recognised standards of review
  - correctness standard

  - patently unreasonable standard

  - reasonableness simpliciter (Southam Inc.)


- somewhere between the first two

  - suggests a spectrum analysis;  Busby advocates picking one of the three, even though the court talks about the spectrum analysis.

  *We will use the three-standard analysis.

- Factors Considered:

  i.  Privative Clause:

s.83 of the Immigration Act

- unique provision allows for trial judge to certify a question of serious importance to be appealed to Court of Appeal


- get determination by IRB


- can seek judicial review at Federal Court, Trial Division


- can’t go beyond this unless you fit s.83

  - can only be granted by trial judge at the time of his or her reasons for decisions

- why?


  - concerned with volume


  - a lot of cases in federal court are immigration matters


  - if every case could be appealed, we would need more federal court of appeal judges

  ii.  Expertise

- didn’t think it was an expert tribunal


- why?


  - relative expertise is important


  - involves a comparison between expertise of the board and expertise of the courts


  - all this board is responsible for is refugee determinations (not full supervisory function like Workers’ Compensation Board)


  - IRB is but a little piece of the puzzle!


  - this is a human rights question



- courts are experts in human rights determinations (more experienced than IRB)



- only 10% of IRB are lawyers (consideration of composition of Board under the statute)



- courts will have the final say in this area (as with procedural issues)

  iii.  Purpose of the Act

- p.30, para 83:


  - if tribunal is doing what courts usually do, less deference will be owed

  - if tribunal is balancing between different interests (polycentric), more deference will be shown

  - paragraph discusses factors that play into the purpose of the Act


  - tribunal here:



- functions more like a court



- looks back; determines if what the guy did was right or wrong; does statutory interpretation



- these are all like functions of a court

Multi-Factored Balacing Test
- used Southam as an example

  - Vancouver weekly newspapers were more widely read than the dailies published by Southam

  - Southam bought up some of the weeklies

  - other owners complained

  - was this competition?  Could they be forced to sell?

  - to determine if there was competition, a balancing of a number of factors had to be done to determine the proper answer.

  - more deference is owed when polycentric issues are being considered by the tribunal
…end of Lisa’s notes]

Detailed Analysis of this Approach
Pushpanathan
- what was the standard of review used?  CORRECTNESS.

- nothing in the statute to preclude it.
- no relative expertise, either.  Courts were equally expert.
- remember, the same standard of review will not always apply.  May change depending on the nature of the problem.

  - generally, fact-finding comes under the standard of ‘patent unreasonableness’
Pezim
- what was the scheme?  BC Securities Commission
- what were the substantive issues?

  - disclosure of material interests
  - insider trading
- why do we have these rules?

  - put everyone on an equal footing.  Don’t want insiders to take advantage of their special knowledge.

Southam
- what was the scheme?  Competitions Tribunal.

- what do they do?

  - maintain competition within industry.  Watch mergers & acquisitions to be sure competition remains.

- what was the issue here?

  - cross-elasticity of demand between dailies & weeklies.  Should Southam divest itself of its community newspaper holdings?
Mossop
- Agency:  Canadian Human Rights Tribunal
- Issue:  claim for discrimination based on ‘family status’ (wanted bereavement leave)

- ‘sexual orientation’ was only added later

- pretty gutsy move, not arguing on the Charter; they were invited to do so, but declined.

What Standards of Review Were Used?
- Pezim & Southam = reasonableness simpliciter
  - decisions were upheld

- note in Southam:  if standard had been correctness, the court would have said that this decision was wrong (see p.68)

- Mossop:
6 out of 7 said ‘correctness’




1 said standard was ‘patent unreasonableness’





4 thought decision was wrong



2 said that it was correct




1 said that it was not patently unreasonable

The Spectrum Idea
- p.50 of Pezim:  spectrum analysis is to be used
- How can we review decisions at the deferential end of the spectrum?
  - if the tribunal does something patently unreasonable, it loses its jurisdiction & any protection afforded by privative clauses.

Standards of Review
Before Pezim, there was a dichotomy:
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After Pezim, a spectrum was created:
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Southam seems to go back to a ‘box method’:
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- we will use a spectrum analysis, but note that there are only 3 standards on the spectrum.

- not exactly sure where standard of ‘clearly wrong’ fits-in (is it the same as reasonableness simpliciter, or is it a fourth standard?)

A Look at the Privative Clauses in These Cases
Pezim:  s.149 allows for an appeal to Court of Appeal, with leave from the court.

- conditional statutory right of appeal
- no deference inherent in an appeal
- strong indicator that you are going to use the correctness standard
Southam:  s.13 allows for a conditional statutory appeal
- once again points to correctness standard, due to lack of privative clauses & presence of an appeal clause.

Mossop:  judicial review sought pursuant to s.28 of the Federal Court Act.  No appeal clause in the human rights tribunal’s act, but in the Federal Court Act.

~ always check ss.18 & 28 to see which federal boards may be reviewed by the federal courts
- what should we infer from this?  Gut reaction = should import more deference.  However, the SCC does not agree ~ see p.77.  Normal supervisory role of the court remains.
- a more traditional approach outlined in dissent on p.86, 1st para.

History & Purpose of The Act
- why was this board created in the first place?  Being with a broad overview.  Look at its antecedents.

- Sources:  look to the preamble, Hansard, annual reports of the tribunal (may even be online), decisions of the tribunal (in similar cases), academic writing (including law reform commissions, Royal Commissions)

- the best case on history & purpose is Pasiechnyk
- Southam also attempts this analysis (p.63)

  - cites preamble

Role & Purpose of the Board
- manage a complex regime?  Or is it very focused/specific?
  Broad:  Pasiechnyk (Workers’ Compensation) ~ more deference
  Specific:  Pushpanathan (only a cog in the whole bureaucracy) ~ less deference
  Ad hoc:  less likely that deference will be owed

ex. arbitrators:  appointed to do one case

- also look at security of tenure
  - greater security = greater deference
- look to the legislative provisions
  - may indicate legislative intent to grant broad powers

  - lack of these ‘magic words’ may point to less deference

- also look to the procedural powers they have

  - broad powers indicate greater deference

  - see Busby’s notes for specifics
  - constrained powers indicate less deference

  NOTE:  can they register their orders in a superior court?

If so, enforcement is easier.  Points to greater deference.

- are there mechanisms to regulate their own law/jurisprudence?
  - are their decisions published?

  - are comprehensive reasons for decisions required?  Always written?

  - need to be accountable/open to criticism

  - if it is mandated by statute, even greater deference is owed

- do they have the power to review their own decisions?
  - If so, greater deference is warranted.

- do they educate their members?  Do they allow members to meet together & discuss cases?  This is indicative of their ability to manage their own law.

  NOTE:  originally constituted board must still make the discrete decision independently.  This was the key point in Consolidated Bathurst.

Application to These Cases
Pezim:  see pp.49, 53

Southam:
complexity of regime




monitor long-term implications of their decisions




very broad mandate




complex statutory regime (more economic than legal)

Mossop:
pp.77-78




ad hoc arbitrator (contrast with labour arbitrators)




non-consensual situation (not agreed to by the parties, but imposed)




not binding; doesn’t definitively law-down policy (only gives advice; not 


  binding)




L’Heureux-Dubé takes a very different approach on this point.

Expertise
- Bradco is cited by both Pezim & Southam; says expertise is the most important factor
- this is what carried the day in Pezim & Southam
- what do you look at?

  - Relative Expertise (as compared to the courts’)


- if it is a question of law, relatively speaking the court has more expertise


- this is a consistent line of reasoning in human rights cases (like Pushpanathan, Mossop)

- how do you find out if the board is expert?
  1.  Look to statute

- does it require experts as part of board’s composition?

  2.  Legislative provisions on security of tenure

- security of tenure is indicative of expertise

  3.  Reputation of the tribunal

- very nebulous; judges take information judicial notice of this

  4.  Ask for board members’ résumés

- get them on the record.  Very controversial!

  - may also look at their annual reports & prior jurisprudence.

  - see p.65, para 150.

  - used in the opposite way in Pushpanathan
In Pezim & Southam, expertise tipped the scales in favour of a more deferential stance (reasonableness simpliciter)

- also note, the court, aside from these four factors, used & cited precedent.

Privative Clauses
- see Busby’s lecture notes for a cute definition of privative clauses
- must balance parliamentary supremacy vs. judiciary’s role to review legality of executive acts.

- Important factors in the functional & pragmatic approach:

  1.  Expertise


- usually the most important

  2.  Privative Clauses


- may sometimes be the most important

- importance of privative clauses is declining; afforded much less weight than 5 years ago

- shift has been in favour of expertise (see Pezim & Southam)

Appeal Clauses (or ‘Anti-Preclusive’ Clauses)

- see samples in Busby’s lecture notes
  - Ontario Human Rights Code
  - BC Securities Act
*Be sure to note what types of questions are open to appeal (may only be questions of jurisdiction, or might be so broad as to include questions of fact)

- presence of an appeal clause = invitation to review
  - however, temper this against expertise.  See Pezim & Southam (there was an appeal clause there, but reasonableness simpliciter was the standard used)

  - however, correctness was used in Mossop & Zurich
‘Shall Not Call Into Question’ Clause
- only protects good decisions, not bad decisions (see House of Lords’ case)

- if Parliament meant to strip court of power of judicial review, the language should be clearer
Federal Court Act Provisions
- ss.18 & 28 list the tribunals & may indicate the proper standard of review
- see comments of SCC in National Corn Growers.  Has been overruled by Court in Mossop ~ no inherent deference on judicial review applications under FCA.  In effect, same as an appeal.

ex.  Immigration Act’s provisions in Pushpanathan.  Trial judge must issue a certified question at the time of his decision.  Court decided this was like an appeal ~ anti-privative effect.

- NOTE:  appeal not limited to parameters of certified question.  Whole decision is up for review (as in Baker)

‘Exclusive Jurisdiction’ Clause
- ‘Exclusive Jurisdiction’ has been given a very particular meaning:  means that in the first instance, person must go before the tribunal (cannot make a civil action directly in court)
- no privative effect, though.  Says nothing about deference.  Only addresses jurisdiction at first instance.
‘Final & Binding/Conclusive’ Clause
- Final & Binding/Conclusive:  basically mean the same things

Two Divergent Interpretations:
  1.  Final & binding ON THE BOARD.  Doesn’t affect jurisdiction of the courts to review.

- however, sometimes the clause says ‘final & binding on the parties, but the board may review it at any time’.  Harder to use this interpretation here.  Wouldn’t make sense in view of this modification.  More deference is owed.
  2.  Interpreted as a PRIVATIVE CLAUSE.  An indicator of deference (see National Corn Growers).  Sometimes referred to as a ‘near privative’ clause (not as strong as a ‘no certiorari’ clause).  Need for finality.  Also a question of expertise.

‘Final Settlement’ Clause
ex. arbitrators

- need for finality in these types of situations, except if decision is patently unreasonable
- in Bradco, they said this clause fell between a full privative clause & an appeal clause.  Basically to be decided on a case-by-case basis.

‘No Certiorari’ Clause
- essentially attempt to preclude the granting of any prerogative remedies (prohibition, mandamus & certiorari)

*Be sure to read the clause carefully ~ may provide for exceptions
- legislative intention seems pretty clear

- what it protects are decisions within the board’s jurisdiction, but extends no further.

- Thus, questions of law are protected, but questions of jurisdiction are not.  Does not totally preclude all judicial review.

- standard of review = patently unreasonable.
- jurisdiction:  doing something the board was never charged with doing (never had jurisdiction); doing something totally out of the ordinary (lost jurisdiction)
A ‘Super-Duper’ Privative Clause
- makes it seem like we can’t even review on jurisdictional questions/errors
- you then turn to the Constitution:  s.96 & powers of superior courts.  Cannot take away the inherent jurisdiction of the courts to review.
- effect:  will be given a broad jurisdiction, but if question was decided in a patently unreasonable way, it can be reviewed.
‘Absolute Discretion’ Clause
- seems to imply unlimited jurisdiction.  If you have absolute discretion, how could you make a jurisdictional error?

- courts may still intervene.  There is no such thing as absolute discretion.  Their jurisdiction is broad, but not unlimited.  Still has some outer limits.

- see example in Busby’s notes.
- cannot oust review, but the courts will be slow to review in these cases.
A ‘Kitchen Sink’ Clause
- make sure you carefully read through the entire provision

- know the buzzwords you’re looking for

- be sure to note any modifications/exceptions

Nature of the Problem
Four Types of Questions:

  1.  Jurisdictional


A.  Constitutional

B.  Composition of Tribunal


C.  Collateral Attacks


D.  Jurisdictional

  2.  Questions of Law

  3.  Questions of Fact

  4.  Discretionary Decisions
The General Rules
- on jurisdictional questions, the standard of review is correctness.
  - the problem is deciding if it is indeed a question of jurisdiction.

- for questions of law:  if deference is owed, standard of review is patent unreasonableness; correctness if not owed deference.

  - standard of review for questions of law depend on the general standard of review for that tribunal
- for questions of fact:  patently unreasonable
- for questions of discretion:  see Busby’s notes, subject to decision in Baker
- NOTE:  procedural fairness questions are always treated as issues of jurisdiction.  Standard of review is always correctness.
Constitutional Questions
- always questions which limit a board’s jurisdiction
- cannot have jurisdiction if Constitution doesn’t allow it

- any Constitutional decision they make is subject to a correctness standard.
- implicit Constitutional decisions they make at the outset:  centres on division of powers.

  - see examples on p.90 of the casebook

- for the exam, she simply wants us to identify the issue, but doesn’t matter if we know how to resolve it.

- legislature would never have intended that the final decision on an important Constitutional question would rest with the board.
- besides, when you look at the issue of relative expertise, the court is obviously much more expert at deciding Constitutional questions.

Composition of Tribunal
- any exercise of a s.96 power by a non-s.96 judge would be a nullity

- fortunately, hasn’t been adhered to strictly

- however, if the provincial government tried to take all power away from s.96 courts, the Constitution wouldn’t allow it.  Section 96 cannot be made obsolete.

Can a Tribunal Consider the Charter?  Can it Grant Charter Remedies?

ex. opting-out of labour unions & s.2(d), freedom of association

ex. immigration decisions & s.7

ex. human rights decisions & s.2(b), freedom of expression.

  - like in Attis.  A gag-order was part of the remedy.

  - remedy, on its face, violates s.2(b) of the Charter
  Issue:  can a tribunal give a remedy which violates the Charter?  No, but it may be justified under s.1.

- thus, tribunals may consider Charter arguments
Two Issues:

  A.  When can board consider the constitutionality of its enabling legislation?

  B.  What is the appropriate standard of review?

Jurisdiction on Constitutionality of Enabling Legislation

ex. Cooper:  mandatory retirement of pilots at age 60.

  - these pilots were forced to retire & argued age discrimination under federal HRC.

  - problem:  legislation specifically allowed for this discrimination.

ex.  agricultural workers excluded from Workers’ Compensation.

- can these tribunals consider constitutionality of their own legislation?  Yes and no.  Look to the following factors:

1.  Expertise

2.  Find a provision that allows them to consider questions of law.
ex. Workers’ Compensation:  Yes.
HRC:  No.

Granting of Charter Remedies
- tribunals can only give a s.24 remedy ~ case-by-case

  - cannot use s.52 remedies:  cannot strike-down legislation, read-in, etc.

- can only make a declaration of invalidity in the specific case before them.

Two Issues:
1.  When can board strike down their own enabling legislation as unconstitutional?
  - look to express ability to consider questions of law
  - very rare
  - standard of review would be correctness (look to relative expertise; on constitutional questions, courts are the experts)

2.  What’s the standard of review when Charter values are used to influence court’s decision?

  See Attis v. Board of School Trustees

- think back to Ross case on bias (same facts)


- we will also look at this case under ‘factual review’


- other issue:  was the remedy ordered unconstitutional?

  - his position could be terminated if he published again


  - affected his s.2 right to free expression


- what remedies can HRC grant?  See para 23, p.96.


  - very broad


- what is the standard of review for the HRC generally?

  - correctness

- look to relative expertise & the fact that it is only on an ad hoc basis


- also look at weak privative clause (see p.95)


  - only a ‘final’ clause; could be interpreted as ‘final & binding’ on the tribunal


- privative clause seems to go against the grain of previous jurisprudence which said that ‘correctness’ was the standard for human rights tribunals (this was the direction the law was headed ~ see Zurich, Dickason & Mossop)


- don’t oversee a complex scheme; downplay their policy-making roles; no security of tenure.

- whenever Charter or Charter values are involved, the standard of review will be correctness (no matter what the standard of review is for that particular board on other questions).
*The standard of review on any type of Constitutional question will be correctness*
Collateral Attacks on Administrative Decisions
- Two environmental cases:  Klippert & Consolidated Mayburn Mines (1998)

- remedies order:
(1) stop work





(2) clean-up the site

- in both cases, the transgressor ignored the order

*Generally, there is some type of statutory offence created if people fail to obey these orders.

- previously, people would challenge the board’s jurisdiction at their criminal hearing (not on a judicial review application)

- in these two cases, the Court decided that you could no longer mount a collateral attack in this way.

- jurisdictional challenges could only be made on a judicial review application brought in a timely manner
Jurisdictional Questions
- any time jurisdiction is given, limitations must necessarily follow
  - cannot be granted absolute, unlimited jurisdiction
- can only exercise those powers expressly granted to them

- conversely, courts have an inherent jurisdiction to hear all matters which come before them, unless that area has been expressly taken away from them & given to a different tribunal.

- the main issue:  you do you figure-out the limits on a tribunal’s jurisdiction?
- Why is this important?

  - jurisdictional issues are always subject to the standard of review of correctness
- remember, procedural issues are always seen as jurisdictional issues

- Think of the problem in two sense:

  1.  Did they have jurisdiction over the parties?  On the subject?  Over the remedy?

- this is jurisdiction in the ‘getting-it’ sense

- did they have jurisdiction in the first place?

  2.  Did they do something to make them lose their jurisdiction?

- this is jurisdiction in the ‘losing-it’ sense

- this is where the patently unreasonable test comes in


- if they do something patently unreasonable, they lose jurisdiction.
Jurisdiction in the ‘Getting-it’ Sense

Jurisdiction over the Parties
ex. Public servants

  - excluded from normal Canada Labour Code provisions due to different hiring methods; need to take an oath; historical reasons; need to limit their right to strike.

  - they have a separate regime, administered by the Public Service Staff Relations Board


- only have jurisdiction over public servants

  - see PSAC 1991 case:  were these teachers public servants?


- all former public servants


- government sets parameters of their work


- who actually pays them?  Pretty direct route from the government.


- Why did they go to the PSSR board?


  - they had a pre-existing contract; this had been the union that had arranged that contract.  The framework was already in place.  Why set-up a new union when you already have a great one in place?

ex. Workers’ Compensation scheme

  - think back to analysis of law in Pasiechnyk

- as soon as you are designated an employer under the Act & you are involved in a workplace accident, you must stick to this scheme.


- Workers’ Comp. has the power to determine who is or is not an employer/ee.  Not truly a jurisdictional issues ~ thus, standard of review was patently unreasonable.
Jurisdiction over the Subject-matter
Dayco case

- unionised plan was shut down

- an agreement was reached re: severance, etc.

- forgot to negotiate re: survival of retirement benefits

- union referred the matter to arbitration

- however, labour arbitrators only derive jurisdiction from the collective agreement (which had expired, in this case)
- a jurisdictional question arose
Jurisdiction & Remedies
ex. bad-faith negotiation by employer & imposition of mediation/arbitration

- generally, mediation/arbitration is consensual

- issue:  can collective agreements be imposed on these parties?
  - see the Royal Oak Mines case

The Analysis of Jurisdictional Questions
- see quote from Dickson in CUPE case (on p.121)

  - do not brand as jurisdictional that which is doubtfully so.
  - when you’re on or near the line, we should favour a finding that this is within board’s jurisdiction
- also see quote from Bibeault (on p.11)

Two Different Tests for Deciding When Something is a Legislative Provision Limiting Jurisdiction
1.  Look for provisions that LIST, LIMIT or DESCRIBE a board’s power.  These give rise to jurisdictional questions.
  - very open-ended

2.  Is it a decision where the tribunal must make a correct determination?  Is this the kind of matter the board should be determining (not jurisdictional) or should it be left to the courts (may be jurisdictional)

  - devolves on legislative intent & use of the functional & pragmatic approach
Which test should we use?

First test doesn’t actually get used all that often.  It is falling out of favour (see Pasiechnyk ~ acknowledge & approve quote from Bibeault, but don’t actually employ that test…go with the functional & pragmatic approach).

  - same goes for Pushpanathan (see para 75 on p.28)


- feels ‘jurisdictional questions’ have been replaced by the functional & pragmatic approach
NOTE:  ‘jurisdictional’ = ‘preliminary & collateral’ (an old, discredited test from the 1980s)

- use the functional & pragmatic approach to determine the nature of the problem & what the standard of review should be used.  Is this an issue on which the board’s decision should be correct?
- according to Pushpanathan, there is nothing special about jurisdictional questions (only a useful analytical tool)

- so, even though Bibeault is oft-quoted, it is no longer followed (prefer the functional & pragmatic approach)

NOTE:  in earlier jurisprudence, the functional & pragmatic approach was used solely for determining which questions were jurisdictional.  Has now been expanded.
PSAC (1991) case

- Issue:  who was an employee under the Public Service Staff Relations Act?

- Standard of review issue:  was this a provision that listed, limited or described the powers of the tribunal?
  - used the old test, because it preceded Pushpanathan
- What factors did the Court consider?

  - used the functional & pragmatic approach (though at the time it was still limited to questions of jurisdiction)

  1.  Wording of the Enactment

  2.  Purpose of the Statute & Reasons for the Board’s Existence

  3.  Expertise of the Agency

  4.  Previous Decisions

- Wording of the Enactment:

  - turned on definition of employee (limited in that it is confined to public servants)

  - compare to open-ended provisions in Pasiechnyk (on p.9)

  - legislation did not contain an exclusive jurisdiction clause (if it did contain such a clause, those matters would not be jurisdictional)

- Purpose of the Statute:

  - looked at the reasons for having a separate scheme for public servants

- Expertise:

  - not well-done here

- decided, using Test #1 (from Bibeault), that this was a jurisdictional question and the standard of review was correctness.
The Essence of Jurisdictional Questions
- need to watch-out for boards who are out-stepping their bounds
- need to figure-out the boundaries of their jurisdiction
- when looking at questions of jurisdiction, always remember Dickson’s comment in CUPE (see p.84)

Two Possible Approaches:
  1.  ‘Lists, limits or describes’ the board’s power

- very broad; will result in more things being deemed jurisdictional

- this is important because the standard of review for jurisdictional questions is correctness


- useful for interventionist judges


- PSAC (1991) used this old test; found that it was a jurisdictional question

  2.  Comes out of Pushpanathan

- goes as far as to say that there may no longer be anything special about jurisdictional questions

- a jurisdictional error is simply one, after having applied the functional & pragmatic approach, that the tribunal must decide correctly

- need to look at legislative intent regarding the specific provisions; did Parliament intend the standard to be correctness?

- was the tribunal correct in entering into this inquiry?  Do they have jurisdiction?


- jurisdictional questions should rarely arise; this is a narrower, limited test

- simply ask, ‘Are we in the right place, asking the right person the right kind of questions?’
Royal Oak Mines
- two substantive issues called into question:

  1.  Finding of ‘bad faith bargaining’

- employer had unreasonable condition in their back-to-work proposal


  - completely unacceptable to the union


- is this within their jurisdiction?

  - gut reaction:  YES

  - Court’s decision:  the proper standard is patent unreasonableness


- basically looked at the statute & decided that it was within their jurisdiction



- also looked to expertise of the board



- there was also a timing issue (don’t want to drag disputes on any longer) ~ need finality in labour relations matters



- primarily a question of fact (not making new law)


- also looked to the privative clause & previous jurisprudence
  2.  Remedial Orders

- remedy:  required employer to put their old offer back on the table, except for four contentious issues.  If no agreement could be reached within 30 days, they ordered binding arbitration.


- it is not for the board, generally, to impose agreements on the parties.  Only there to keep the parties talking.


- very harsh remedy; seems contrary to Act’s preamble


Qu:  was this remedy outside the jurisdiction of the board?

  - Court decides that the standard of review is patent unreasonableness.  Not a jurisdictional question (to be decided on standard of correctness)

  - good example of a very narrow view/understanding of jurisdiction (in line with Dickson’s comments in CUPE)

  - then looked to Bibeault (first case to use functional & pragmatic test, but only in the realm of jurisdictional questions)


  - decided that given the scope of the board’s remedial power, this was not a jurisdictional question.


  - What factors did the Court look at?


1.  Expertise, generally & with respect to granting remedies (p.123)



2.  Statute:  very broad & discretionary/flexible (p.125)



  - one caveat:  must be compatible with their objectives (see preamble) (p.118)



  - also look to privative clause:  ‘final & binding’ & ‘no certiorari’ (p.123)



    - indicate that courts should show deference even to its remedial orders


3.  Practical considerations ~ need to be able to resolve these matters quickly; don’t interfere lightly


  - Court also explains when remedial orders might be patently unreasonable (4 circumstances ~ see p.126):



1.  Where remedy is punitive in nature


2.  Where remedy infringes the Charter


3.  Where there is no rational connection


4.  Where remedy contradicts the objects & purposes of the Code
Questions of Law

- generally, the standard of review will be the same one that the tribunal is normally subject to (this is particularly true when they are reviewing their own legislation)
- however, exceptions may also overcome this rule

When Might the Standard of Review Change?
  1.  EXPERTISE:  Court will show deference where the question is within their expertise (and, conversely, will not show deference where it is not within their expertise), even where overall standard for the board is correctness

ex. Pezim:  question of law ~ failure to disclose a material change


  - this was within the core of their expertise


  - standard of review shifted to patently unreasonable, despite the appeal clause which pointed to low deference (overall standard of review was correctness)

ex. Bell Canada was seeking interim rate increase.  CRTC made it clear that it was reviewable.  Two years later, it decided that it was not a justifiable increase.  Wanted Bell to pay the money back.  Says, give $10 back on each customer’s bill.  Bell didn’t like this remedy…goes to the SCC.


Qu:  What is the appropriate standard of review for CRTC’s remedial order?


  - is this within their expertise?  NO


  - Thus, CRTC was subject to standard of review of correctness, despite the fact that on issues engaging their expertise the standard of review is patent unreasonableness.
  2.  EXCLUSIVE JURISDICTION:  Look for ‘exclusive jurisdiction’ clause (or similar language) pertaining to the issue you’re now looking at/over this particular subject-matter


- in the face of this type of clause, more deference will be owed (will raise a lower standard of review to reasonableness simpliciter or even patent unreasonableness)
Does Standard of Review Shift Depending on the Source of the Legislation?

A.  External Source (looking at a statute other than its own)

- see Goldhawk where labour board had to consider Canadian Broadcasting Act
- see Pushpanathan:  had to interpret international convention/treaty

- Comes up in three different ways:

  1.  Provisions in another statute
  2.  Must draw inferences from other legislative schemes

ex. comparing to other provinces or federal government; any comparative analysis

  3.  When called upon to interpret international treaties or conventions

ex. Pushpanathan, Baker
B.  General Questions of Law
  - may cause standard of review to shift once again

C.  Interpretation of the Common Law
  - does standard of review shift?

- if these three exceptions were read broadly, they could overtake the general rule

External Sources

Goldhawk case

- on-air broadcaster also president & spokesperson of the union (ACTRA)

- expressed views against free trade in union newsletter

- CBC wanted him to do one or the other, not both

- Qu:  did this amount to interfering with administration/representation of a union?
- labour relations board must analyse the Broadcasting Act (external legislation)
First Question:  was this a jurisdictional question?
  - 7 said it was not; 1 said it was (Sopinka)

- Remember the two possible tests:

  1.  Lists, limits or describes (Sopinka thought it did)

  2.  Functional & pragmatic approach; did Parliament expect the standard of review to be correctness?


A.  Expertise:  this is within the core of their expertise


B.  Role & Purpose of the Board:  broad powers over labour relations management


C.  Privative Clause:  generally labour boards would have a ‘finality’ clause & a ‘no certiorari’ clause


  - exception:  specialised boards may not have this type of privative clause (ex. PSAC (1991) ~ Public Service Staff Relations Board)


  - NOTE:  arbitrators generally focus on interpretation of collective agreements; labour boards have a much broader scope


D.  Additional factor ~ Nature of the Problem:  not an unusual question; this is something they do all the time

  - standard of review was patent unreasonableness
Second Question:  what happens when a board is interpreting external legislation?
- see important quote on p.139:  “As a general rule, I accept the proposition that curial deference need not be shown to an administrative tribunal in its interpretation of a general public statute other than its constituting legislation, although I would leave open the possibility that, in cases where the external statute is linked to the tribunal’s mandate and is frequently encountered by it, a measure of deference may be appropriate.”
- general rule:  standard of review will be correctness
NOTE:  only changes standard of review on their interpretation of external legislation.  Does not change standard of review for other parts of decision.
Exception:  some deference owed where external statute is linked to the tribunal’s mandate & is encountered frequently.
  ex. labour board & workplace health and safety legislation

  - see case of McLeod v. Egan (p.138, para 31), though.  Said standard of review would still be correctness.  Very narrow exception.

  - see also Bhadauria

- involved interpretation of the Education Act.  Still found that it did not come within the exception (actually, what they said was that they didn’t have to decide that issue)


- reinforces the view that this is a very narrow exception
General Questions of Law

Pushpanathan:  p.31 ~ “pure determination of law”

- p.32, para 85:  “generality of the proposition” indicates a standard of review of correctness

- general rule/presumption that courts should decide general questions of law
- but remember that it is simply one factor in the functional & pragmatic approach

- remember the context:  immigration board is generally an evaluator & finder of fact

- problem:  don’t want boards to set precedent
  - test:  will case have precedential value?
Southam:  quoted in Pushpanathan at p.31

- once again cite precedential value as test for general questions of law

Dayco:  discussed in Attis at p.96

- nature of the problem again explained as ‘general question of law’

What is a general question of law?

- very broad; nebulous

- one factor:  look at precedential value
- seems to almost override the general idea of deference
Application to Human Rights Cases

- see famous quote from Mossop at p.78

  - one reading:  deference is only owed on questions of fact & the application of law to the facts
  - is any deference owed to human rights tribunals on pure questions of law?
  - Issue here:  interpretation of ‘family status’…they characterise this as a question of law

Gould case:  club in Yukon not open to women; not sure if she could complain about discrimination

  - was interpretation of ‘provision of services’ a general question of law or a term of art unique to this Act?
  - court found it to be a general question of law, thus no deference was owed.
- particularly in human rights cases, the idea of ‘general questions of law’ is very expansive.
- however, remember that it is not limited to human rights cases
Exception:  Attis
  - NOTE:  there was a ‘final & binding’ clause (most human rights cases involve federal court appeals or an appeal clause).  This indicated that more deference should be owed.
  - decided ‘discrimination’ was a term to be interpreted by the board.  Not a general question of law.
Query:  has Attis moved us away from such an expansive notion of general questions of law?
Interpretation of the Common Law
Some examples:

  - definition of employee

  - piercing the corporate veil

  - ‘thin skull’ rule; negligence

Two Streams of Cases:
  1.  The Traditional Approach:  if substantive issue requires interpretation & application of common law, no deference is owed.
  ex. CAIMAW v. Cdn Kenworth (1989):  involved common law principles of contract law


- Sopinka’s view:  legislature is presumed not to depart from common law principles, unless there is explicit language to the contrary


- common law fills the void when statute is silent

  - the ‘Traditional Approach’ is deficient in three ways:

A.  Too broad:  you can always find a common law problem (like finding something to be a ‘general question of law’)


B.  Common law is not fixed, but flexible:  we are no longer ‘discovering’ the law, but altering it over time.


C.  Administrative schemes are generally set-up to move away from common law concepts

  ex. unions & collective bargaining

  2.  Alternative Approach:  balance common law against administrative regime

- more likely that standard of review will be unchanged.  Less judicial interference.

ex. Cadillac Fairview case:  dealt with law of trespass & legislation which said employer could not interfere with creation of unions


  - need to temper common law, having regard to objects of the legislation


  - no express provision in statute saying that they were overriding the common law, but this was not necessary.


  - simply came to a workable compromise between common law & statutory principles.
Questions of Fact
Civil standard:  palpable & overriding error
- in Administrative Law, reviewing questions of fact is difficult because:
  1.  Supervisory role of the court doesn’t lend itself to this

- no record, or an incomplete record

- lots of times, expert tribunals take official notice of areas within their expertise…these facts do not go on the record

ex. labour boards are not required to keep a record, and they can even prohibit parties from tape-recording the proceedings

  2.  Technical limitations to the remedies that are available

- certiorari & other prerogative writs are ancient, equitable remedies


- you cannot use a prerogative writ to review a factual error

- need to recast the error in another way:  ex. jurisdictional error

- how do you do this?  Must show finding of fact is patently unreasonable.

  - this is jurisdiction in the ‘losing-it’ sense

- one other alternative:  look to the statute for an appeal clause; standard of review for findings of fact may be different.  Means you don’t have to use a prerogative writ.
Five Ways to Review Factual Errors
1.  Decision made in a procedurally unfair way
  - procedural fairness = jurisdictional error
  - avoids the remedy problem, too

  - a sort-of sideways attack…you didn’t get a proper chance to present your case

2.  Factual error resulted from an error of law
  ex. burden of proof; admissibility of evidence

3.  Appeal clause in legislation
  - to what extent does this allow courts to review factual errors?

  - what is the standard of review?  See below.

4.  Mixed questions of fact & law.
  - on balance, you will say that it is more a question of law (depending on the standard of review you want)

5.  ‘No evidence’ rule (a.k.a. patently unreasonable)
  - where your only remedy is a prerogative writ, you need to argue that it was a patently unreasonable finding of fact.
Appeal Clauses
- read the clause carefully; what exactly does it provide for?

Three Basic Categories:
  1.  A Complete ‘Trial de Novo’/a Fresh Hearing

- no deference is owed to the first decision

- all of the evidence will be presented again

ex. Employment Insurance claims:


  - 1st decision:  made by Board of Referees


  - 2nd decision:  you appeal to the ‘Umpire’ (who is a federal court judge)



- not bound by anything you did in first trial


  - the idea is that the more complicated cases go on to the 2nd level; 1st level is there for administrative efficiency

  2.  A ‘Rehearing’ Situation

- board can hear new evidence, but transcript & documents are presented to this board

- you get a chance to supplement the record


- sometimes an idea of deference is imported


- need to look at it functionally:

  1.  Was it meant to be almost like a trial de novo?  (no deference)

  2.  Was it meant to be more like an appeal, where you only get a chance to add evidence if it is exceptional?  (more deference)
  3.  A True Appeal

- no ability to bring forward new evidence

- only considers evidence from first level

- you can assume that deference should be owed.


- fall into two categories:

  1.  Expert tribunals:  less likely to interfere; deference shown


  2.  Non-expert tribunals or expertise similar to the courts’:  more likely to do a full review; must less deferential…especially in human rights cases.

Human Rights Cases
Issue:  what is the standard of review for factual findings of these tribunals in the face of an appeal clause?
Five Cases:

1.  Zurich Insurance:  Ont. H.R.C., 1992

  - first hint that little deference would be shown
  - Issue:  whether young, unmarried men should pay higher insurance premiums.  Discriminated on age, gender & marital status.  Needed to decide if this discrimination was ‘reasonable & bona fide’.

  - board found that there was no good reason for this discrimination; Code was violated

  - lots of evidence presented by insurance companies on how they set their premiums

  - Important Statutory Provisions (appeal clause & substitution clause):  


- legislation specifically allowed for appeals on questions of fact; also said court can substitute its view for that of the tribunal.

- a great indicator that no deference is owed
  - SCC decided that no deference was owed to factual findings of the tribunal
  - in the end, Sopinka decided that the board made a legal error in interpreting ‘reasonable & bona fide’ justification.

  - test was too onerous.  He used a different test, reassessed the facts & substituted his decision for that of the board.

  - could also see this as a case of mixed fact & law; but it is clear that the case says no deference is owed on findings of fact.
2.  Dickason case (1992)

  - high water mark of judicial review
  - mandatory retirement provisions ~ argued discrimination on the basis of age

  - justification test:  ‘reasonable & justified’

  - Issue:  could this discrimination be justified?  Board said, ‘No’.

  - once again needed to consider standard of review for their findings of fact.

  - legislation also had an appeal clause.

  - court couldn’t say the legal test formulated was wrong; it turned entirely on the facts.


 - this is where it diverges from Zurich
  - “The legislature has specifically intended that the appellate court should review the evidence anew & make their own findings of fact…no particular deference is owed…to the findings of the initial trier of fact.”
  - basically says, No deference is owed at all.
  - says nothing at all about expertise

  - also said credibility was not an issue in this case.  Strange when you consider that 20 experts were called.

- NOTE:  has not been expressly followed since by the SCC, but has not been expressly repudiated, either.
3.  Mossop
  - main difference:  Code says nothing about appeals, but also has no privative clause
  - so this was a judicial review application under the Federal Court Act
  - it was thought that s.28 automatically caused deference to be owed

  - decided that s.28 had NO privative effect
  - may have been overwhelmed by precedential value of Zurich & Dickason
  - however, at p.78, says HRC are experts in findings of fact.  Should import more deference; a higher standard.


- this is by inference from their statements on questions of law

  - remember, this case had nothing to do with the facts.  Just obiter?

- but they have never overruled Dickason
4.  Gould (1996)

  - issue:  was this a service to the public (was it covered by the human rights code?)

  - most facts were agreed; no issue of credibility

  - court said that where inference needed to be drawn from agreed facts, less deference was owed.
  - however, this was a case involving a mistake of law
  - fixed the error of law, reassessed the facts & came to a different conclusion

- seems to be a shift away from Mossop, back towards Dickason
5.  Attis (1997)

  - factual issue:  whether discriminatory remarks outside the classroom poisoned the atmosphere within the classroom

  - Ross argued they had insufficient evidence for this finding

  - NOTE:  legislation has a final & binding clause; NOT an appeal clause


- should be a pretty clear indicator of deference

  - look at para 22, p.96:  tribunals are experts at fact-finding

- looks like standard should be reasonableness simpliciter or patent unreasonableness

  - however, look at p.98:  used standard of correctness.  Could have used all three standards.  Fortunately they found that the decision was correct.
A Summary
- no deference on questions of law
- findings of fact should be shown some deference
  - see Attis & Mossop ~ most recent cases refer to reasonableness simpliciter/patent unreasonableness
  - still have problematic cases of Dickason & Zurich
- quick to find legal errors…then it opens the door to reassessing the facts

Mixed Questions of Fact & Law
- Review Southam at pp.62-63:

p.62, para 136:  “questions of law are questions about what the correct legal test is; questions of fact are questions about what actually took place between the parties; and questions of mixed law and fact are questions about whether the facts satisfy the legal tests.”

p.63, para 141:  “It seems, then, that if the Tribunal erred, it was in applying the law to the facts; and that is a matter of mixed law and fact.  This is especially so if, as here, the legal principle being applied involves a balancing test, because with a typical multi-factored balancing test so many factors weigh in the balance that duplication of any one set of relevant circumstances in the future is unlikely…Depending as it does so fully on the facts and circumstances of the case, the decision is too particular to have any great value as a general precedent.  In short, the Tribunal forged no new legal principle, and so its error, if there was an error, can only have been of mixed law and fact.”

p.63, para 142:  “appellate courts should be reluctant to venture into a re-examination of the conclusions of the Tribunal on questions of mixed law and fact.”
‘No Evidence’ As a Ground for Review
- you can get judicial review if you can turn the error into a jurisdictional one:  standard becomes correctness.
Main problem:  incomplete record/no record

The Typical Approach
- see Royal Oak, p.121:

  - arguing that board made a factual mistake in finding that employer was bargaining in bad faith

- won’t review a factual finding unless it is really exceptional
An Unusual Case
- Bhadauria
  - was the conduct unacceptable?  Obviously.

  - was penalty/discipline necessary?  If so, is dismissal justified?

  - specific issue:  was this conduct temporary or long-term?


- if temporary, dismissal would not be justified

  - board found it was temporary.  He was conditionally reinstated.

  - SCC overturned this factual finding.  What was the test they applied?

- articulated in a number of different ways:


  1.  Patently unreasonable:  p.153, para 209


  2.  Rationally supported:  p.153, para 209


  3.  Viewed reasonably is incapable of supporting a finding:  para 212 (also see W.W. Lester) ~ the broadest test

  4.  No evidence:  para 211 ~ the strictest test

  5.  Reasonable basis for concluding:  para 210




A Venn
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  - none will be met very often, but the ‘no evidence’ test will be hardest to satisfy
  - in Bhadauria, found that there was NO EVIDENCE that this condition was temporary.  Dismissal was the only option.

Judicial Review of Discretionary Decisions

- discretionary decisions:  choose between competing alternatives
  ex. ‘humanitarian & compassionate grounds’ (as in Baker)

  ex. public utility boards:  ‘just & reasonable’ rates

  - no ‘right’ answer

- decision-maker not compelled to act in a certain way; legislation does not dictate the answer.
- the decision-maker must choose
- go back to Pezim, p.52 ~ s.14:  ‘where it considers it to be in the public interest’

  - subjective; centred around the tribunal/commission

  - p.53:  Court describes this as a discretionary decision

- oftentimes, questions of law & discretionary decisions blend together.  Not a strict dichotomy.
- SCC has clarified the issue in Baker.  Restructures the way we look at these problems.  Need to look at old cases in a new light.  May need to be reinterpreted.

  - one of the changes:  no huge distinction between questions of law & discretionary decisions
  - see p.163, para 53:  sets out the traditional approach.

  - para 54:  no rigid dichotomy exists
  - look at it like a continuum:  small degree of discretion may properly be classified as a question of law.  All decisions involve a weighing & balancing of alternatives
Unfettered or Absolute Discretion

- there was formerly a concept of ‘unfettered discretion’.  SCC has rejected this notion.  There must always be an outer limit to their discretionary power.

ex. “Absolute discretion”, “complete discretion”, “discretion”

  - even in these cases, courts will delineate an outer boundary of this discretion.

The Consequences

- thus, if tribunal out-steps the bounds of its discretion, it commits a jurisdictional error
- in unreformed jurisdictions, this is the only way to get a remedy for discretionary decisions
Two Issues Arise:
1.  Did the right person exercise the discretion?
  - problems arise with delegation
  ex. Minister delegates a discretionary decision.

  - need to decide if legislation allows for this sub-delegation
2.  Was the power exercised in a way consistent with the grant of power by the legislature?
  - did they commit a jurisdictional error?
The Law in Light of Baker
- Baker changed the law on discretionary decisions.

- issue in that case:  did interests of children need to be taken into account in making a humanitarian & compassionate grounds decision?

- interests of children were not considered at all in this decision

A.  Tells us that functional & pragmatic approach should be used even in relation to discretionary decisions.
  - had not consistently been done before this point.

  - it was thought that the standard of review analysis did not apply to discretionary decisions.  This line of thought has been overturned.

  - p.165:  here, standard of review was determined to be reasonableness simpliciter

- Privative Clause:
certified questions (s.83)





invites judicial review; indication that deference should not be 



owed

- Expertise:
para 59; Minister was the formal decision-maker




indication that deference should be shown




due to individualised nature of the decision & its human rights 



  aspect, the court has higher relative expertise




so this decision-maker is somewhat expert


- Purpose:
discretionary decision; no one right answer



highly fact-based…this points to greater deference

  - this is why court goes with the middle standard or reasonableness simpliciter
- Compare with Pushpanathan…standard of review was correctness.
  - instead of open-textured language (“humanitarian and compassionate grounds”) it was a question of legal interpretation.  Not discretionary.
  - also, in that case, facts were not in dispute (unlike in Baker)


- he was a drug trafficker

  - nature of the decision-maker:

Pushpanathan:
appointed tribunal


Baker:  

ministerial decision.  More deference owed.
- standard of review does matter, even in cases involving discretionary decisions

B.  Then look at how the standard was applied:  was this decision unreasonable?
  - lists five factors to look at in para 56


1.  Boundaries imposed by statute

2.  Principles of the rule of law

3.  Principles of administrative law

4.  Fundamental values of Canadian society

5.  Principles of the Charter
  - if decision-maker out-steps these limits, they have committed a jurisdictional error & their decision becomes reviewable

  - #1 is the most important; that was the only one considered in Baker
Two Factors to Consider When Determining Scope of Discretion
1.  How broad is the discretion itself?
  - is it subjective or objective?
  - does it strongly attach to the individual?  Or is it limited to specific, enumerated considerations?
  ex. Oakwood Development v. R.M. St. François Xavier

- when deciding a question of subdivision, could they take the issue of flooding into account?


  - were they limited to considering certain factors?


  - someone else (a different department) was generally in charge of flooding issues


- court decides that R.M. could take into account flooding, but also had to look at possibilities of dyking, etc.

2.  Also need to consider the purpose of the Act.
  - look at its objectives; check the preamble.

  - why do they have this discretion?
  - look at statutory language as well as the larger purpose of the Act
  - in Baker, what other provisions were considered?


- s.3(c):  express purpose of the Act is facilitating reunion of close relatives.


  - inferred that this purpose extended to keeping families together


- International Law:  UN Declaration on the Rights of the Child

  - was signed by Canada, but was never ratified by statute.  Has not been enacted as domestic law.


  - could still be used in interpretation; one more factor to take into account.  A reflection of Canadian values.


- Ministerial Guidelines:  why do we have these?


  - maintain consistency between the various decisions made


  - allows Minister to control how decisions are made


  - helps people make effective applications.  Lets you know what the department is looking for.

  - all three required that interests of the children be taken into account.

  - failure to take into account a relevant consideration is a jurisdictional error when making a discretionary decision.
Two Broad Categories
- may look at old notes on the following, but remember…Baker now governs!

1.  Discretion Exercised Improperly
  - Baker falls into this category

2.  Failure to Exercise Discretion
Discretion Exercises Improperly

Roncarelli v. Duplessis (1959, SCC)

- liquor license revoked by Premier Duplessis due to Roncarelli’s support of Jehovah’s Witnesses

- liquor licenses have two purposes:

  1.  Raise revenues

  2.  Maintain public order

- Roncarelli did nothing to offend these two purposes.  One would imagine that he could only lose his license based on these two things.

- SCC:  “there is always an ambit within which legislation is intended to operate”.
  - need to define those boundaries
- this was a totally irrelevant consideration
- “Excess of jurisdiction”.  This is a mirror of Baker (where they failed to take into account a relevant factor).
A General Rule
- most discretionary decisions will be subject to a standard of review of patent unreasonableness.  Baker is an anomaly in this regard.

Failure to Exercise Discretion
- decision-maker makes up his mind in advance
- discretionary decisions necessarily need to be considered on a case-by-case basis.  Highly fact-based.
- cannot improperly fetter discretion.  Careful that guidelines DO NOT dictate how the decision should be made.
  - need to be open-ended.  Must leave decision to the decision-maker.
  - cannot dictate the outcome.  Must remain flexible.
- need to consider each case on its particular facts.

Dictation
- situation where someone is charged with making a decision, but they go to someone else to tell them how to decide
- need to make the decision independently & consider all relevant factors
- cannot wholly and uncritically adopt an outcome dictated by someone else
- perfectly legitimate to accept outside advice, just need to be sure that it is examined critically & weighed against other relevant considerations.
The Final Exam
- 90 minutes

- 1 question; similar to the exams given to us at the back of the casebook

- will be a board we have already studied.  Prepare a 2-3 sentence answer on the general standard of review for each board we’ve studied (a page at the absolute most!).  But be sure it is not just a conclusion based on precedent.  Need to identify the different parts of the functional & pragmatic approach and comment on each one.

  - will be worth 3 or 4 marks

- then, identify substantive errors

  - don’t’ do an analysis on them.  Doesn’t care about our conclusions.

  - she usually gives more issues than necessary, to be sure we will find some.  Attempt to group them together in some way, if possible.

- then, discuss the nature of the error

  - law


- Constitutional

  - fact


- jurisdictional

  - mixed fact & law
- discretionary

- explain the standard of review for that type of error.  Tie-in with the overall standard of review for the tribunal.

- BRING YOUR CASEBOOK!  Need it for the actual statutory provisions.  They will not be reproduced on the exam.
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